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§  970  (556).  Corponto  CMMudty  In  the  Bonuut  Law.  —  We  have 
next  to  consider  the  powers  of  muni/npal  corporations  in  respect  of 
taking,  holding,  and  alienating  property}  The  history  of  the  capacUy 
of  such  corporations  to  acquire  and  hold  property  is  so  clearly 

■  Hie  extent  of  icpulafire  authority  The  liabililiet  of  such  corporations  in 

over  the  property  of  municipal  and  respect  of  property  owned  by  them  is 

pubUo  corporations  has  been  consid-  treated  of  in  a  subsequent  cht^iter. 

ered  in  a  previous  chapter  (chap.  iv.).  Chap,  xraii.  S  1871  e(  eeq. 
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given  by  Mr.  Justice  Campbell,  in  his  learned  judgment  in  the 
great  McDonough  Y^l  Case,'  in  the  Supreme  Court  of  the  United 
States,  that  it  fittin^^  serves  as  an  introduction  to  the  more  special 
discussion  and  \re^tment  of  the  subject.  "The  Roman  jurispru- 
dence," he  ■observes,  "seems  originally  to  have  denied  to  cities 
a  capaci^  to.  inherit,  or  even  to  take  by  donation  or  legacy.  They 
wereiKajipd  as  composed  of  uncertain  persons,  who  could  not  per- 
fo^lhe  acts  of  volition  and  personality  involved  in  the  acceptance 

'•.of  a'Siiccession.  The  disability  was  removed  by  the  Emperor  Adrian 
b)  regard  to  donations  and  legacies,  and  soon  legacies  ad  omatum 

'  civitatia  and  ad  honorem  civitatia  became  frequent.  legacies  for 
the  relief  of  the  poor,  aged,  and  helpless,  and  for  the  education 
of  children,  were  ranked  of  the  latter  class.  This  capacity  was  en- 
larged by  the  Christian  emperors,  and  after  the  time  of  Justinian 
there  was  no  impediment.  Donations  for  charitable  uses  were  then 
favored ;  and  this  favorable  legislation  was  diffused  over  Europe  by 
the  canon  law,  so  that  it  became  the  common  law  of  Christendom." ' 

§  971  (557).  SnbwqiMnt  Uodifleatloii  in  Enrops;  SUtatu  of 
Hortmaln.  t-  "  When  the  power  of  the  clergy  b^an  to  arouse  the 
jealousy  of  the  temporal  authority,  and  it  became  a  policy  to  check 
their  influence  and  wealth,  —  they  being,  for  the  most  part,  the 
managers  of  the  property  thus  appropriated,  —  limitations  upon  the 
capacity  of  donors  to  make  such  gifts  were  first  imposed.  These 
commenced  in  England  in  the  time  of  Henry  III. ;  but  the  learned 
authors  of  the  history  of  the  corporations  of  that  reabn  affirm  that 
cities  were  not  incltided  in  tkevi,  'perhaps  upon  the  ground  that  the 
grants  were  for  the  public  good';  and  although  'the  same  eSect 
WHS  produced  by  the  grant  in  perpetuity  to  the  inhabitants,  .  .  . 
the  same  practical  inconvenience  did  not  arise  from  it,  nor  was  it  at 
the  time  considered  a  mortmain.*  ...  A  century  later  there  was  a 
direcl  inhibition  upon  grants  to  cities,  boroughs,  and  others,  which  have 
perpetual  commonalty,'  and  others,  'whidi  have  offices  perpetual,' 
and  therefore  'be  as  perpetual  as  people  of  religion.'  The  English 
statutes  of  mortmain  forfeit  to  the  king  or  superior  lord  the  estates 
granted,  which  right  is  to  be  exerted  by  entry;    a  license,  therefore, 

*  'VDoDough  Will  Case,  15  How.  Roman  l&w,  uicl  aa  to  the  necessity  of 

SL  S,)  367,  ^13.     The  nature  oF  Mr.  such  coiporations  h&vioK  the  capacity 

cDonough's    will,    in   favor  of   the  to  acquire,  take,  and  hold  proper^ 

dtiea  of  New  Orieans  and  Baltimore,  for  the  benefit    of   the   incorporated 

will  be  found  stated  further  on  in  thia  conimumty. 
chapter,  poat,  E  984.  •  Mereweth.  &  Steph.  Hist  Goip. 

*  Seeante,  j^3,  4,astothepropertT  489,  703. 
rights  of  municipal  corporations  in  the 
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from  the  king  severs  the  forfeiture.  The  legal  history  of  the  Con- 
tinait  on  this  subject  does  not  materially  vaiy  from  that  of  Eng- 
land. Ilie  same  alternations  of  favor,  eacouragement,  jealousy, 
restraint,  and  prohibition  are  discernible.  The  Code  Napoleon, 
maintaining  the  spirit  of  the  ordinances  of  the  monarchy,  in  1731, 
1749,  1762,  provides  'that  donations,  dming  life  or  by  will,  for  the 
benefit  of  the  ho9i»tals,  of  the  poor  of  a  commune,  or  of  establishments 
of  public  utility,  shall  not  take  effect,  except  ao  far  as  they  shall 
be  authorized  by  an  ordinance  of  the  government.'  The  learned 
Savigny,  writing  for  Germany,  says:  'Modem  legislation,  for  rea- 
sons of  policy  or  political  economy,  has  restrained  conveyances  in 
mortmain,  but  those  restrictions  formed  no  part  of  the  common 
law.'  Hie  laws  of  Spain  contained  no  material  change  of  the  Roman 
and  eccleaastical  laws  upon  this  subject." 

I  972  (558).  TlwBa  Beatrktloiis  not  In  Tores  In  tlila  OmmtiT.  — 
"This  l^^lation  of  Europe  was  directed  to  check  the  wealth  and 
mfluence  of  juridical  persons  who  had  existed  for  centuries  there, 
aome  erf  whom  had  outlived  the  necessities  which  had  led  to  their 
or^nization  and  endowment.  Political  reasons  entered  largely 
into  the  motives  for  this  legislation,  —  reasons  which  never  ex- 
tended their  influence  to  this  continent,  and  consequently  it  has 
not  been  introduced  into  our  system  of  jurisprudence."  * 

{973  (559).  Basnlt  of  Los^alatlon  in  Saropo.  —  "The  precise 
result  of  the  legislation  is  that  corporations  there  (in  England,  and 
Europe  generally),  with  the  capacity  of  acquiring  property,  must 
d^ve  their  capacity  from  the  sovereign  authority,  and  the  practice 
is  to  limit  that  general  capacity  within  narrow  limits,  or  to  subject 
eadi  acquintion  to  the  revisal  of  the  sovereign." ' 

{ 974  (560).  GraatB  to  Unincorporatsd  OommanlUoa;  Dollnitc 
OnatM.  —  It  is  a  settled  rule  of  the  common  law  that  a  grant,  to  be 
valid,  must  be  to  a  corporation,  or  to  aome  certain  person  named, 
who  can  take,  by  force  of  the  grant,  and  hold  either  in  his  own 
ri^t  or  as  trustee.'    Therefore,  a  grant  by  an  individual  of  a  lot 

>  2  Kent.  Com.  282,  283;   Whicker  Die.  tit.  Co.'paaiy,  B.  1;  Sbep.  Touch. 

*.    Hume,    14    B«av.    509.    See   also  236.     "It  is  &  general  rule,  that  cor- 

Cfaambeis  v.  St-  Louie,  2G  Ho.  543,  porations  muat  t^ke  and  grant  by  their 

£75,  and  rMDarka  of  Scott,  J.  corporate  name."    2  Kent  Com.  291. 

'  Per  Mr.  Justice  Campb^,  McDon-  A  corpoi&tion  aggregate  can  liave  no 

oaA  Win  Cue,  15  How.  (U.  S.)  367,  predecessor,  and  m  a  writ  of  right  can 

401-407.  only  count  on  ita  own  eeizin.    A  statute 

'  CD.  Litt.  3a;    10  Co.  26  b;  Com.  of  1772,  in  WoMocftuseUa,  provided  that 
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of  land  to  "the  people  of"  a  spedfied  county,  not  incorporated,  ia 
void.'  So  a  reaervation  in  a  deed,  in  favor  of  the  inhabitants  of  an 
unincorporated  place,  is  invalid.*  But  a  grant  by  the  State  or  by 
the  sovereign  avthority  having  the  right  to  create  corporations,  to 
one  or  more  persons  who  are  named  as  patentees,  for  themselves 
and  the  inhabitants  of  a  designated  town,  is  valid,  because  the 
grant  itself,  coming  from  this  source,  confers  a  capacity  to  lake  and 
hold  the  lands  in  a  corporate  character.* 

i  975  (561).  Oorporftta  Pioport;;  a«padt7  In  tUa  Oonntty.  —  At 
common  law,  prior  to  and  aside  from  the  Statutes  of  Mortmain,  cor- 
porations, it  is  laid  down,  might,  in  the  absence  of  special  lestiaints, 
take,  hold,  and  alien  lands  for  any  purposes  not  inconsistent  with  those 
for  which  they  were  created.*  Such  is  not,  and  cannot  be,  we  think, 
the  rule  in  this  country.  Here  all  corporations  are  created  by  the 
legislature.  They  have  such  powers  only  as  the  legislature  ex- 
pressly confers,  and  such  as  are  necessarily  or  fairly  incident  to  the 
9  powers,  which  would  include  such  as  are  absolutely  easen- 


twelve  penona  should  be  chosen  annu-  109,  133.    Although  a  deed  may  not 

ally  t?  the  inhabitonta  of  the  town  of  operate  oa  a.  ^nf,  because  of  a  want  of 

Boston  as  overseers  of  the  poor,  and  iegsX  capacity  in  the  gt&ntee  to  take, 

tbey  were  dulv  iiicorporat«d.    In  1822  yet  if  it  contains  a  general  covenant  of 

the  town  of  Boston  was  changed  to  a  warranty  it  may  operate  by  way  of  ea- 

city,  the  act  providing  for  the  election  tqppd.     Terrett  e.  Taylor,  9  Cianch 

of  a  boaid  of  overseers  for  the  city,  (U.   S.),  43,  52,  53:    Mason  «.   Hun- 

:'who  shall  have  all  the  powers,  and  be  cast«r,  9  Wheat.  (U.  S.)  445.     As  to 

subject  to  all  the  duties,  now  by  law  grants  and  deviaea  for  charitable  pur- 

^tpertaining  to  the  overseers  of  the  poses,  see  i^a,  H  982  et  mg. 

poor  for  the  town  of  Boston."    It  was  '  North  Hempstead  r.  Hempstead, 

decided,   upon  great   consideration, —  2  Wend.  (N.  Y.)  109,  133;  and  see  also 

Shtue,  C.  J.,  delivering  the  opinion,  —  Denton  v.  Jackson,  2  Johns.  Ch.  (N.  Y.) 

ihat  UuB  was  a  amtinvanee,  and  not  a  320 ;  People  v.  Schennerhom,  19  Barb. 

(ftMoIufum  or  tutpemion,   of  the  cor-  (N.  Y.}  MO,  655;    Qoodell  v.  Jackson, 

Mration  of  1772  [see  ante,  chap,  iz.,  on  20  Johns.   (N.   Y.)  706;    Jackson  v. 

iXssolutian  of  Corporations);  that  the  Leroy,  5  Cow.  (N.  Y.)  397;    Bow  o. 

bodies  were  public  corpoiations,  aggi«-  Allenstown,  34  N,  H.  351,  372.     The 

gate  and  not  sole,  witri  perpetual  sue-  light  of  a  municipal  corporation  to  ite 

oenion;   that  a  grant  to  them  of  real  grants  of  property  is  not  destroyed  by 

estate  earned  the  fee  to  their  succes-  a  change  of  its  name  and  an  enlarge- 

■on;  and  that  in  a  writ  of  right  they  ment  of  its  territory  and  a  reconstruo- 

oan  count  only  upon  thrar  own  maau  tion  of  its  powers.     Girvd  v.   Phila- 

witbin  thirty  years  next  before  the  delphia,  7  Wall.  (U.  S.)  1;  ante,  i  233; 

commencement  of  the  action.    Boston  chap.  ix.  JJ  337-339.    Effect  of  ab»o- 

Overeeeis  of  Poor  v.  Sears,   22   Pick.  Ivlt  repeal  of  municipal  <Jiarter,  and  of 

(HasB.)  122.  deelaniw  the  municipal  corporation  to 

'  Jackson  V.  Co^,  8  Johns.  (N.  Y.)  be  dissolved,  ufxin  its  property  rights 

385;    Jackson  tr.    Hartwell,   8  Johns,  and  upon  the  rights  and  remediee  of 

(N.  Y.)  422.  crediteis.    See  ante,  chap.  ix. 

*  Hombeck  v.  Westbrook,  9  Johns.  *  1  Wash.  Real  Prop.  (4th  ed.)  50, 

(N.  Y.)  73.    See  reference  to  this  case  d.  26;   Sutton  First  I^rish  e.  Cole,  3 


and  Jackson  v.  Cory,  8  Johns.  (N.  Y.)   »ck.  (Mass.)  232,  239;  1  Blacks.  Com. 
385,  by  &iixijre,  C.  J.,  in  North  Hemp-  475,  478;    I  Kyd,  108;    Hunnici 
Btead  V.  Hempetnad,  2  Wend-  (N.  Y.)  Atlanta,  104  Ga.  1,  citing  text. 
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tial  to  the  declared  objects  of  the  corporation.'  The  same  doctrine 
applies  to  and  measures  the  corporate  capaci^  in  respect  of  prop- 
er^. The  principles,  therefore,  which  apply  to  the  capacity  of 
a  corporation  in  diis  country  in  respect  of  acquiring  and  holding 
psopoty  aeem  to  the  author  to  be  plain.  In  the  absence  of  express 
prt^bitory  statutes,  or  of  statutes  which  in  terms  confer  and  limit, 
and  therefore  define  and  measure,  the  power,  the  capaci^  to  ac- 
quire and  hold  proper^,  real  or  personal,  must  be  fairiy  incidental 
to  some  power  ez[»essty  granted  or  absolutely  indispensable  to  the 
declared  purposes  of  the  corporation.  Any  greater  right  than  this 
is  not  only  not  granted,  but  is  impliedly  denied.  The  sound  and 
true  doctrines  on  this  subject  in  this  country  are,  it  is  believed,  those 
that  are  laid  down  in  this  and  in  the  three  succeeding  sections. 

S  976  (562).  Same  BnbjMt.  —  The  English  rialtdea  of  vutrtmain 
are  not  in  force  in  tUs  country,  unless  by  rirtue  of  express  legis- 
lation to  that  effect;'  and  consequently  a  municipal  corporation 
has  the  common  law,  or  more  accurately,  perhaps,  the  implied  poioer, 
unless  restrained  by  charter  or  statute,  to  purchase  and  hold  all 
such  real  estate  as  may  be  reasonably  or  fairly  necessary  to  the 
proper  exercise  of  any  power  specifically  granted,  or  essential  to 
those  purposes  of  municipal  goTeimnent  for  which  it  was  created.* 

'  Ante,  ii  237-240,  and  CBaea  there  8oc.  of  N.  Y.,  9  Cow.  437:  Pfini  Iron 
dted.  For  the  public  policjr  which  un-  Co.,  In  re,  7  Cow.  (N.  Y.)  540,  662; 
derika  the  prificiples  of  construction  Reynolds'  Heirs  t>.  Stark  County,  6 
stated  in  the  t«it,  as  applied  to  coi^  Ohio,  204;  Perin  v.  C»rey,  24  How, 
poiKtiona  taking  and  holdios  lands,  (U.  SO  465:  Stat«  n.  Brown,  27  N.  J.  L. 
■ee  Thompson  n.  Waters,  25  Mich.  214.    13;    Davidson  College  v.  Chambem'a 

*  Perin  V.  Carey  (charitable  devise  Executors  (full  discussion),  3  Jones 
to  CSncinnati),  24  How.  (U.  S.)  465;  Eq.  (N.  Car.)  263;  Page  v.  Heinebeiv, 
Davidson  College  v.  Chambers's  Exe<  40  Vt.  81:  State  v.  Madison,  T  Wis. 
CutoTs,  3  Jones  Eg.  (N.  Car.)  253;  2  OSS;  Louisville  v.  Commonwealth,  1 
Kent  Com.  282,  2^;  Chambers  v.  St.  Duvall  (Ky.),  265;  Leeds  e.  Ricb- 
Louis,  29  Mo.  543,  575,  per  Scott,  J.;  mond,  102  Ind.  372;  Aveiy  tr.  United 
Washb.  Real  Property  (4th  ed.},  76;  States,  104  Fed.  Til,  citing  text.  Im- 
Downing  v.  Marshall,  23  N.  Y.  306;  plied  or  express  restnctions  on  the  right 
Page  V.  Heineberg,  40  Vt.  81.  The  to  take  and  bold  real  estate  are  not,  in 
En^iish  statutes  of  mortmain  have  this  country,  construed  in  a  spirit  ot 
Dever  been  in  force  in  Witeontin.  hostility  and  jealousy.  Per  Scott,  J.,  in 
Dodge  V.  Williams,  46  Wis.  70 :  Gould  Chambers  v.  St.  Louis,  29  Mo.  543,  673, 
V.  Taylor  Orphan  Asylum,  46  Wis.  106.  576;  Pacific  R.  Co.  v.  Beely,  45  Mo. 
Tbey  do  not  extend  to  AfauaehuMttt.  212;  Coleman  t>.  San  Rafael  Turnpike 
Jackson  t>.  Phillips,  14  AHen  (Mass.),  59.   Co.,  4g  Cal.  517.    In  A'ei'r.uto.seeRoot 

■  Ketchum  e.  Buffalo,  14  N.  Y.  356,  v.  Shields,  Woolw.  C.  C.  340. 
360,  per  Sddea,  i. :  Renssdaer  A  S.  R.  A  pu5££c  park  is  a  municipal  puiposa 
Co.  r.  I^vis,  43  N.  Y.  137;  2  Kent  for  which  a  city  may  purchase  land 
Com.  281;  Co.  Utt.  44  a,  300  b;  1  under  power  to  acquire  property  for 
KydonCorp.  76,  78, 108,  115;  State  ti.  municipal  purposes,  and  to  purchase 
Hanafield  Com'rs,  23  N.  J.  L.  510;  real  or  personal  property  for  the  use  of 
NicoU  V.  N.  Y.  &  E.  R.  Co.,  12  N.  Y.  the  city.  Lexinptono.  Kentucky  Chau- 
121,   127;    HcCartee  v.   Orphan  As.   tauqua  Assembly,  114  Ky.  781.  Power 
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This  power  may  be,  and  indeed  often  is,  conferred  in  terms ;  but  it 
may  result,  in  the  absence  of  express  provision,  as  a  reasonable  or 
necessary  incident  to  powers  specifically  granted.  To  illustrate  the 
last  proposition:  Power  is  given  to  a  city  to  "establish  markets," 
that  is,  public  places  for  the  sale  of  commodities.  To  establish  such 
place,  ground  is  necessary.  A  market-house  on  the  public  streets, 
or  on  the  public  square,  would  be  a  nuisance.  It  could  not  be 
erected  or  established  upon  private  property  without  consent  or 
grant.  Thus,  by  this  course  of  reasoning,  the  result  is  reached  that 
power  "to  establish  a  market"  reasonably,  if  not  necessarily,  implies 
or  carries  with  it  the  power  to  acquire  by  lease  or  purchase  the 
requisite  site.  Such  an  authority  could  not  probably  be  deduced 
from  the  words  "  to  regulate  markets,"  because  the  words  "  to  regu- 
late" "naturally,  if  not  necessarily,  {Hvsuppose  the  existence  of 
the  thing  to  be  regulated." ' 

"to  purchase  or  lease  such  lands  and  erect    the    water    works.      People   «. 

to  erect  such  buildings  as  may  bo  nee-  UcClintock,  45  Cal.  11.    But  &ltliDi^ 

eeetu7  for  cUy  purposes "  authoriEcs  the  a  city  has  power  to  acquire  lands  Ua 

temporary  or  pumanent  leasing    of  a  water  plant  for  its  own  use,  it  cao- 

landi  for   a   puUie   pctrk.     Holder   v.  cot  acquire  lands /or  the  purpose  o/<fo- 

Yonkera,  39  N.  Y.  App.  Div.  1,  rev'g  natitu/  them,  or  the  use  thereof,  as  a 

25  N.  Y.  Hisc.  250,  2M.    Under  power  site  for  water  works  to  a  peraon  who 

to  acquire  land  necessary  or  convenient  contiscto  to  construct  a  water  plant 

for  municipal  purpotet,  a.  city  may  ac-  and  furnish  water  to  the  city.    Cain  v. 

quire  land  for  an  er^gine  house;   and  it  Wyoming,  KM  111.  App,  538. 

is  not  necessary  that  it  should  provide  As  an  incident  to  the  power  to  erect 

contemporaneously  for  the  erection  of  and  maintain  a  city  ball,  school -houses, 

a  building.    It  wilt  be  presumed,  in  the  and  other  public  buildings,  the  mu- 

absence  of  evidence  to  the  contrary,  nicipality  has  the  right  to  contract  far 

that  the  city  ia  acting  in  good  f^th.  indemnity  againit  loss  by  fire  bjf  iTituring 

Santa  Barbara  v.  Davis,  142  Cal.  309.  these  buUdings;  and,  liaving  the  power 

'  Ketchum  v.  Buffalo,  14  N.  Y.  356.  to  inaure,  it  may  insure  them  in  a  coi^ 

See  also  Peterson  v.  New  York,  IT  N.  Y.  poration  onanized  on  the  mutual  plan 

4BS,  rev'g   4   E.   D.   Smith,   413;    Le  under  the  laws  of  the  State  in  which 

Couteulx  It.  Buffalo,  33  N,  V.  333.    _  the  city  is  located.     Giving  premium 

Authority  to  esfdUtsA  and  maintain  not«8  for  losses  incurred  by  such  com- 
librariea  necemarily  includes  power  to  pany  on  other  insurance  is  neither  a 
provide  buildings,  and  land  upon  which  loan  of  the  credit  of  the  city,  nor  the 
to  erect  them.  Attorney-General  v.  owning^  of  stock  or  bonds  of  the  com- 
Naahua,  S7  N.  H.  478.  Power  to  buSd  pany  in  violation  of  constitutional 
detention  hospiiali  confers  by  implica-  pronibitions.  French  t>.  Hillville,  66 
tion  power  to  acquire  by  purchase  or  N.  J.  L.  392,  afTd  67  N.  J.  L.  349. 
otherwise  sites  therefor.  Yegen  v.  The  common  council  of  a  city,  with  the 
Yellowstone  County,  34  Hont.  79.  approval  of  the  mayor,  adopted  a  res- 
Power  to  tight  the  city  streets  includes  olution  accepting  a  written  proposi- 
the  power  to  purchase  a  building  for  tion  for  the  sale  to  the  city  of  certain 
that  purpose.  Hay  v.  Springfield,  64  real  estate.  A  deed  was  made  and  de- 
ni.  App.  671 ;  Blanchard  c.  Benton,  livered  to  the  city  clerk,  and  by  him 
109  HI.  App.  569.  An  act  of  the  1^^  to  the  city  treasurer.  A  warrant  was 
lature  of  California  authorized  a  mu-  drawn  for  the  purchase  mon^,  al- 
rucipal  corporation  to  enter  into  a  «m-  though  it  was  not  delivered.  The  aa- 
traet  to  supply  water  to  a  city,  also  sesament  mape  were  changed,  and  the 
machinery  and  pipes;  this  was  held  deed  was  recorded  in  the  county 
not  to  authorize  the  municipal  author-  clerk's  office.  It  was  held  that  there 
ities  to  purchase  a  site  upon  which  to  was  a  nalid  ddivery  to  and  aeeeplana 
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{  977  (563).  Suns  Bnbjaet.  —  The  eharter  or  other  Ugialaiive  acta 
w  the  aoane  of  power  in  respect  to  the  property  rights  of  the  cor- 
poration. If  the  charter  be  silent,  the  implied  power  exists,  at 
least  to  the  extent  just  stated,  to  acquire,  hold,  and  alienate  or  dis- 
pose of  proper^.  But  it  is  not  unusual  for  the  charter  to  grant  the 
power  &aA  to  &c  its  limits.  Where  this  is  done,  the  terms  and  pur- 
pose of  the  grant  determine  the  nature,  extent,  and  limitations  of 
the  power,  the  charter  being  construed,  of  course,  in  the  li^t  of  the 
general  legislation  of  the  State.'  And  general  authority  to  purchase 
and  hold  property  should,  doubtless,  be  construed  to  mean  for  pur- 
poses authorized  by  the  charter,  and  not  for  speculation  or  profit.* 

ofAedadbyAedti/;  th&t  &  subaequent  chaaed  laods  for  such  puipoae,  pur- 
fonnal  reaolution  by  the  council  &o-  ch&se  for  the  same  purpose  other  l&nds 
oQiting  the  deed  was  not  necesaai;  to  not  adjacent  thereto  and  not  available 
penect  title  to  the  property;  and  that  aa  a  part  of  the  original  ute  purchased. 
the  fact  that  such  subsequent  resolU'  The  specific  power  cuDDot  be  con- 
tioii  was  vetoed  by  the  mayor  did  not  strued,  in  the  absence  of  power  to  sell, 
defeat  the  vendor's  right  to  recover  as  authorizing  a  purchase  of  successive 
the  coDtiact  price  by  an  action  at  law.  and  unnecessaiy  sites.  McGuire  e.  At- 
Beckrich  v.  North  Tonawanda,  171  tantic  City,  63  N.  J.  L.  91,  distinguish- 
N.  V.  292,  rev's  67  N.  Y.  App.  Div.  ing  Konrad  p.  Rogeni,  70  Wis.  492, 
563.  cited  K>Kt,  {  991. 

'  StatutcHj  authority  to  a  city  to  *  Bank  of  Michigan  v.  Nilea,  1  Doug. 
puicbasB  the  pmperty  of  a  water-works  (Hich.)401;  Davidson  College  v.  Cham- 
company,  and  m  case  the  city  and  bers's  Executors,  3  Jones  Eq.  (N,  Car.) 
company  could  not  agree  upon  a  pur-  253;  State  Bank  of  Indiana  v.  Brack- 
chaaB,  to  acquire  the  same  by  eminent  enridge,  7  Blackf.  (Ind.)  395;  Hunni- 
■Inm"'"  "vMin  two  ytart  thereafter"  cutt  v.  Atlanta,  104  Ga.  1,  S,  quoting 
ccnatrued  to  limit  the  power  of  the  city  text;  Alleghany  County  v.  Farrish, 
to  purchase  the  property  within  the  93  Va.  615,  619,  citiug  text;  antt, 
two  yeare  allowed  for  the  condemna-  chaps,  vii.,  viii.,  xv.,  xviii. 
tion  proceedings.  Ziegler  v.  Chapin,  AcqaitMon  for  profit.  A  county  calk- 
in N.  Y.  342.  not  purchase  property  for  profit  or  rev- 
lUinau.  In  this  State  it  is  held  that  enue.  Buell  v.  Arnold,  124  Wis.  65. 
iriiere  the  method  by  which  property  A  borough  which  has  statutory  au- 
ahaU  be  obtained  by  a  municipality  has  thority  to  hold,  purchase,  and  convey 
been  prescribed  by  the  legislature  that  such  real  and  personal  estate  as  the 
method  is  exclusive,  and  where  the  law  purposes  of  the  borough  shall  require, 
jvovides  for  aeqidring  properly  by  con-  cannot  lease  from  a  private  owner  an 
tfanmatibn,  and  does  not  in  express  eruiosed  jAeatnire  park  with  the  object 
teima  autjioriie  the  use  of  any  other  of  deriving  a  revenue  therefrom  by 
method,  a  municipality  cannot  acquire  subletting  or  charging  an  admission 
it  by  private  jiurchase,  which  might  fee.  Bloomsbuig  Imp.  Co.  v.  Blooms- 
lead  to  favoritism,  corrupUon,  private  bur^,  215  Pa.  452.  A  city  had  au- 
bargsin,  and  the  exercise  of  improper  thonW  to  purehsae  or  acquire  for  the 
influence.  Hyde  Park  v.  Spencer,  118  use  of  the  city  lands  for  corporate  pur- 
ID.  446;  Chicago  &  N.  W.  R.  Co.  v.  po%e».  It  made  a  contract  with  the 
Qiicago,  148  lUT  141,  162;  Chicago  v.  county  imiK  a  view  to  acguiring  the 
Hayward,  176  HI.  130,  135:  Sny&ker  antnty  eourt-houm,  which  was  incapable 
T.  West  Hammond,  225  HI.  154,  158;  of  bang  used  at  the  same  time  for  both 
lit!  e.  West  Hammond,  230  111.  310,  county  and  city  purposes.  The  con^ 
S1&  ttact  provided  that  upon  the  payment 
When  a  special  power  is  gnuited  to  of  one-fifth  of  the  price  the  city  should 
«  city  to  purchase  land  for  a  apecifie  become  the  owner  of  one-fifth  interest 
pvrpoee,  e.  g.,  public  btuldings,  and  no  in  the  court-house,  but  did  not  confer 
poieer  ia  conferred  to  sell  these  lands,  upon  the  city  any  right  of  occupancy, 
the    city   cannot,    after   having   pui^    It  also  provided  that  the  city  might. 
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}  978  (564).     Suns  Snbjoet,  —  "The  inference,"  says  Chancellor 
Kent,  "from  the  statutes  creatmg  corporations  and  auUiorizing  them 

if  it  so  elected,  in  each  of  the  four  sue-  caimot  be  accomplished  without  acquir- 
ceedini;  yeais  acquire  addition&l  fifth  ing  and  holding  real  estate,  the  power 
parts  until  it  acquired  the  entire  fee;  bo  to  do  will  be  unplied.  Third.  Those 
but  thia  right  was  optional  to  the  city  whose  chartera  or  laws  of  creation  au- 
and  it  was  not  bound  to  acquiie  these  thoiize  them,  in  some  cases,  and  for 
additional  fifth  parts.  It  was  held  some  purposes,  to  take  and  bold  the 
that  this  contract  was  not  a  proper  title  to  real  estate.  Fourth.  Those 
exercise  of  the  power  to  purchase  and  whose  charters  or  laws  of  creation  con- 
aoquire  real  estate  for  coipoiate  pu>  fer  upon  them  a  general  power  to  ac- 
poeesi  that  as  to  the  fifth  interest  quire  and  hold  i^  estate.  Corpora- 
which  it  acquired  by  the  first  payment,  tions  thus  empowered  may,  it  is  said, 
inasmuch  as  it  had  no  right  ot  occu-  take  and  hold  real  estate  (for  corporate 
pancy  in  connection  therewith,  that  purposes)  as  fully  as  natural  persons, 
interest  must  be  regarded  as  purchased  CountUa  a[«  qua»i  corporations,  and 
for  profit  or  investment,  and  that  the  fall  within  the  third  class  above  men- 
fact  that  the  city  had  the  option  to  tioned,  and  in  some  cases,  and  for  some 
acquira  the  remaining  four-mths  in-  piupoaes,  are  authorised  to  take  and 
tereet  did  not  validate  its  agreement  hold  title  to  real  estate.  They  are  in 
for  the  acquisitian  of  the  one-fifth  this  State  expreasly  empowered  to  ac-  - 
which  vested  in  it  upon  the  first  pay-  quire  and  hold  title  to  r«at  estate  for  a 
ment.  Eunnicutt  v.  Atlanta,  104  Ga.  location  for  county  buildings  and  for  a 
1.  In  Alter  v.  Cincinnati,  66  Ohio  St.  poor-farm,  and  there  majr  be  other  in- 
47,  it  was  held  that  a  constitutional  stances.  Haywaid  v.  Davidson,  41  Ind. 
provision   prohibiting   any   city   from  212. 

raising  money  for  or  loamng  its  credit  A  special  provision  in  a  charter, 
to  or  m  aid  of  any  company,  corpora-  authorizing  the  corooration  to  t^ce 
tion,  or  association,  precluded  a  city  and  hold  real  estate  oy  purchase,  was 
from  owning  port  of  a  water  plant  "prop-  construed  as  meaning  that  it  may  do 
ertp  which  was  owned  in  peiti,  by  an-  this,  subject  to  the  reatrictions  created 
other,  so  that  the  parts  owned  by  both  by  the  general  statutes  of  the  State 
when  taken  together  constituted  but  relating  to  this  matter.  HcCartee  «. 
one  property.  Hence,  the  legislature  Orphan  Asylum  Society,  9  Cow.  (N.  Y.) 
cannot  authorize  the  city  to  contract  437.  Where  power  te  purchase  exists, 
for  the  construction  of  extensions  and  the  munidpal  corporation  has  the  in- 
additions  to  its  water  plant  at  the  ex-  ddental  power  to  secure  the  purchase 
pensB  of  and  to  be  owned  by  the  per-  money  by  mortgage  of  the  property 
son  constructing  the  same,  but  man-  purchased.  Ed^  v.  Shreveport,  26 
aged  and  operated  by  the  city  as  an  La.  An.  636.  Charter  and  ^neral 
int^ral  part  of  its  water  system.  But  law  construed  together,  being  \n  pari 
it  might  oe  suggested  that  the  city  did  materia.  Chambera  v.  St.  Louis  (Hul- 
not  raise  money  for,  or  loan  its  credit  lanphy  Will  Case),  29  Mo.  5*3;  Jef- 
to  another  person  in  this  transaction,  ferson  CSty  v.  Curry,  71  Mo.  S6.  A 
but  that  the  other  person  raised  money  city,  owning  the  soil,  may,  like  other 
for,  and  loaned  his  credit  to  the  city,  owners,  ret&m  the  land  hetvieen  high 
With  reference  to  the  pmoert  of  cor-  and  low  vxjier  mark,  and  when  thus  re- 
■poraHona  to  take  and  hold  real  estate,  claimed  a  highway  may  be  laid  out 
they  have  been  classified  in  an  opinion  upon  it.  Richaroson  c.  Boston,  24 
in  the  Supreme  Court  of  Indiana  as  How.  (U.  S.)  188,  and  cases  cited ;  ante, 
follows:  FirgL  Those  whose  charters,  {268.  Rights  to  oAuvium  within  coi^ 
or  laira  of  creation,  fDii>id  that  they  porate  lirmte.  Kennedy  v.  Municipal- 
should  acquire  or  hold  real  estate,  ity,  10  La.  An.  54;  Barrett  v.  New 
Such  corporations  cannot  take  and  Orleans,  13  La.  An.  105:  lb.  145;  lb. 
hold  real  eetete,  and  a  deed  or  devise  349;  Remy  v.  Municipahty,  11  I^.  An. 
to  such  a  corporation  can  pass  no  title.  148;  Carrolton  R.  R.  Co.  v.  Winthrop, 
Second.   Those  whose  charters  or  laws  6  La.  An.  36;    Beaufort  v.  Duncan,  ~ 


of  creation  are  dlent  as  to  whether  they   Jones  (N.  Car.)  Law,  234;   Richardson 
r  may  not  acquire  or  bold  real   ».  Boston,  24  How.   CO.  8.)   188,  ani' 
In  such  a  case,  if  the  objecM   cases  cited.     Rights  e)  munidpaliiy  a 


r  may  not  acquire  or  bold  real  v.  Boston,  24  How.  fU.  8.)  188,  and 
esiaie.  In  such  a  case,  if  the  objecM  cases  cited.  Rights  e)  munidpaliiu  a 
for  which  the   corporation   is   formed  riparian  proprietor  to  uAor/  out.     AnU 
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io  hold  real  estate  to  a  eertain  limited  extent  ia,  that  our  statute  cor^ 
pcoatums  caimot  take  and  hold  real  estate  for  purposes  foreign  to 
their  institution."  '  Not  on]j  so,  but  if  the  charter  is  silent  on  the 
subject,  the  further  inference  is,  we  think,  that  th^  can  only  take 
and  hold  such  property  as  a  means  of  carrying  out  or  accomplishing 
the  declared  and  specified  purposes  and  objects  of  the  corporation. 
In  an  important  case  in  Louisiana  it  was  decided  that  a  purchase 
(rf  real  estate  by  the  corporation  defendant,  for  {247,000,  pay- 
able in  bonds  at  twenty-five  years  from  date,  for  the  purpose  of 
platting  and  re-selting  the  same,  and  thereby  improving  the  salu- 
brity of  the  ci^,  and  promoting  the  convenience  of  citizens  as  to 


a  Estoppel, 

Co.,  31  Cal.  33;  S&n  FnnciBco  v.  C&I-  supra;  Tumey  v.  Ch&mberkin,  tS  IlL 
derwood,  31  Cal.  SS5;  Bell  o.  Gough,  271;  Alton  v.  Dlinob  TransportatioD 
23  N.  J.  L.  624;   anU,  i^  264,  272.  Co.,  12  Ul.  38,  60;   Biirbank  r.  Fay,  65 

A  municipality  owtUDg  land  is  not  N.  ¥.  57;  Fort  Sinith  v.  McKibbin,  41 
alopped  to  daim  HOe  ta  \l  becauM  its  Ark.  45.  Post,  {}  1080,  1187.  In 
t^con,  without  authority,  have  <i»-  Califomia  no  one  can  acquire  by  ad- 
•CMerf  (A«  soTTM  for  taxation  to  a  privaM  verse  poBaoanion,  aa  agtunrt  the  publie, 
penon,  returned  the  same  aa  delin-  the  risht  to  a  street  or  square  dedicated 
quent,  and  aubaequently  sold  it  at  a  to  public  uaea.  San  Leandro  e.  Le  Bre- 
tax  sale.  The  reason  ia,  tliat  all  these  ton,  72  Cal.  170,  following  Hoadley  «. 
Bct«  of  it«  officers  are  unauthorized  San  Francisco,  50  Cal.  265,  and  People 
and  void,  and  a  purehaaer  at  a  tax  sale  c.  Pope,  53  Cal.  447,  A  municipal  cor- 
ia  bound  to  take  notice  of  the  extent  poration  may  aogvire  reolty  bu  adverse 
of  their  powers.  St.  Louis  v.  Gorman,  pocsusion,  and  may  use  it  tor  other 
29  Ho.  ^Z.  Same  principle.  Roasire  than  municipal  purposGB.  New  Shore* 
tr.  Boston,  4  Allen  (Mass.),  57 ;  Mc-  bam  v.  Ball,  14  R.  I.  566;  Sherman  «. 
Farlane  t>.  Kerr,  10  Bosw.  (N.  Y.)  249;  Kane,  86  N.  Y.  57;  New  York  v.  CaHe- 
Elkworth  e.  Gnnd  Rapids,  27  Hieh.  ton,  113  N.  Y.  284.  See  also  Eldiidge 
250.  V.  Binghamton,  120  N.  Y.  309;  post, 

In  Iowa,  the  doctrine  is  l^d  down  {{  1187-1192. 
that  a  corporation,  by  levying  a  tax  Speeiol  poatrt  anutned.  State  V. 
Upon  land  as  the  plamtiS^,  may  be  Nashville  Univ.,  4  Humph.  (Tenn.) 
estopped  afterwards  to  deny  his  title,  157;  State  v.  Madison,  7  Wis.  688; 
in  an  action  by  lum  to  restrain  the  col-  Beaver  Dam  v.  Fringe,  17  Wis.  398; 
lection  ot  the  tax.  BrandriS  v.  Harri-  Galloway  v.  London,  Law  Rep.  1  H.  L, 
sen  County,  50  Iowa,  164.  So  where  it  34 ;  H^ard  v.  New  York,  7  N.  Y. 
permits  one,  under  claim  of  right,  to  314;  Lauenstein  f.  Fond  du  Iac, 
occupy  and  pay  taxes  levied  by  itself,  28  'Wis.  336.  Under  the  power  to  putw 
it  cannot  deny  his  ownership.  ■  Bint-  chase  and  hold  property,  a  city  and 
plot  V.  Dubuque,  49  Iowa,  630.  Thur  county  may  ovm  buiidingt  at  lerumUin 
■B  on  the  ground  of  a  recognition  of  common  to  be  used  for  their  respective 
another's  title  to  the  land.  Am.  li^r^.  public  purposes.  De  Witt  v.  San 
Co.  o.  Iowa  R.  L.  Co.,  52  Iowa,  323;  Frandsco,  2  Cal.  289.  See  Betgen  v. 
Kg.  Estoppet  (3d  ed.),  ST7;  Herman  Clarkson,  1  Halst.  (N.  J.}  352;  ante, 
on  Estoppel,  cb^p.  xix.,  where  many  of  S  300.  Rights  of  county  ami  eiiy 
the  cases  are  collect«d.  Ettoppel  hp  respecting  joit  built  by  the  corpotatA 
eontraei.  Calhoun  County  v.  Am.  Ekm-  authorities  of  the  dty.  Felts  o.  Hem- 
giaat  Co.,  93  U.  a  124.  In  AfossocAu-  phis,  2  Head  (Tenn.),  263.  See  Callam 
sdti,  a  town  may  acquire  a  private  v.  Saginaw,  50  Mich.  7;  noted  ante, 
light  of  way  as  appurtenant  to  a  public  {  300,  note. 

fiarial  ground  6y  praerivtion.  Deer-  '  1  Kent  Com.  283;  Champaign  «, 
held  0.  Conrwoticut  Kver  R.  Co.,  144  Harmon,  98  lU.  491;  1  Wash.  Real 
Ham.  32JS.  Prop.  (4th  ed.)  p.  76,  pi-  28> 
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streets,  was  legal.'  If  the  court  was  ri^t  in  holding  that  the  char- 
ter and  taws  authorized  the  purchase  of  real  estate  without  re- 
striction, —  which  we  strongly  doubt,  —  the  case  shows  the  wisdom 
of  the  usual  limitations  in  charters  disabling  such  corporations 
from  acquiring,  by  purchase,  real  estate  for  other  than  corporate 
purposes. 

9  979.  Ibantf  npon  Oondlttani  SabuquaaL  —  A  grantor,  in  con- 
vejdng  real  property  to  a  municipal  corporation  for  a  specific 
public  purpose,  may,  by  the  use  of  apt  terms,  subject  the  title  to 
liability  to  forfeiture  for  breach  of  a  condiHon  expressed  in  the  deed; 
and  upon  the  failure  of  the  municipality  to  comply  with  the  ctm- 
dition,  the  title  will  revert  to  the  grantor,  as  in  the  case  of  a  sunilar 
grant  to  an  individual.*  The  question  whether  a  deed  ia  to  be  con^ 
ttrued  ad  ctmtaining  a  condition  avbseqvetit  in  the  case  of  grants 
to  a  city  or  other  municipality,  is  to  be  determined  upon  the  same 
principles  as  in  the  case  of  other  grants.  If  the  deed  merely 
specifies  the  use  or  purpose  for  which  the  land  is  granted  to  the  dty, 
e.g.,  "for  a  public  street"  or  "for  the  erection  thereon  of  a  city  hall " 
or  "for  school  purposes,"  the  purpose  expressed  does  not  qualify  the 
estate  taken,  but  simply  regulates  and  defines  the  use  for  which  the 
land  granted  shall  be  held.  The  specification  of  the  purpose  is  not 
construed  as  a  condition  subsequent,  and  the  property  does  not 
revert  to  the  grantor  or  his  heirs  upon  a  discondnuance  of  the  use.* 

1  Uunicip&lity  No.  1  v.  McDonough,  Neighbors,  51  Miss.  412;   Hubbard  e. 

2  Rob.  (La.)  244.  St.  Joseph  &  C.  B.  R.  Co.,  63  Mo.  68; 

■  Hayden    v.    Stoughton,    5    Pick.  Aikin  v.  Albany,  Vt.  &  C.  R.  Co.,  20 

(Ma«B0628;  Howeu.Loweil.lTlMass.  Barb.  (N.  Y.)  289;   Homback  «.  Cine 

675;    Baker  v.  St.  Louis,  75  Mo.  671,  A.  Z.  R.  Co.,  20  Oiiio  St.  81;  Head  e. 

e.c.  7  Mo.  App.  429;  Clark  i>.  Brook-  Ballard,  7  WaU.  (U.  S.)  290;   Urch  v. 

field,81Uo.5(»,514;  Roeev.Hanley,  Portomouth,  69  N.  H.  162.    See  chap- 

118  N.  Y.  502,  511,  rev'g  45  Hun  (N.  ten  on  Streets  and  Dedication,  posL 
Y.),692,B.c.  141  N.Y.  366, 376;  Union         '  Avery  v.  United  States,  104  Fed. 

C^egeo.  New  York,  173  N.  Y.  38,  a&'g  Rep.  ni.afTgQSFed.  Rep.£12;  Hanie 

65  N.  Y.  App.  Div.  563:  Stuyyeeantw.  t>.  Shaw,  13  111.  456;  Warren  County  t>. 

Hajror,  Ac.  of  New  York,  11  PaigeCh.  Patteraon,    56   III.    Ill;    Stephens   v. 

(N.  Y.)  414;   Pepin  County  v.  Pnndle,  Murray,  132  Mo.  468;  Tifft  v.  Buffalo, 

61  Wis.  301.  82  N.  Y.  204;   Coffin  v.  Portland,  18 

As  to  covenants  and  conditions  in  Oru;.  77. 
Buch  and  like  cases,  and  their  effect,  see        A  specification  of  the  purpose  in 

Berkley  v.  Union   Pacific  R.  Co.,  33  deeds  otherwise  absolute  in  their  terms 

Fed.  Rep.  794,  Brewer,  J.;  Indianapolis,  has  been  held  not  to  ereatt  a  eondiMon 

P.  &  C.  R.  Co.  V.  Hood,  66  Ind.  5S0;  subsequent,  under  varying  conditions, 

Jefieraonville,  M.  A  I.  R.  Co.  v.  Bar-  mne  of  which  are  noted,  vis.: 
bour,  89Ind.  375;  Close  v.  Buriington,         iStreei   purpoMa.      Deed   containing 

C.  R.  AN.  R.  Co.,  64  Iowa,  149;  Taylor  declaration  that  land  is  conveyed  "as 

V.  Cedar  Rap.  &  St.  P.  R.  Co.,  25  Iowa,  and  for  a  public  street  of  stud  city,"  is 

371;  Vamerv.  St.  Louis&C.  R.  Co.,  66  not  a  grant  on  condition  aubaequent. 

Iowa,  677;    Aver  v.  Emery,  14  Allen  Avery  v.  United  States,  104  Fed.  Rep. 

(Mass.),  67;   Memphis  ft  C.  R.  Co.  v.  711,  aTg  98  Fed.  Rep.  512.    Recital  in 
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The  tact  that  the  city  could  have  acquired  the  fee  of  the  premises 
gnuiled  by  eondenination  proceedings  is  a  persuasive  reason  for 

deed  to  dt;  that  "this  deed  is  made  tioa  upon  the  fee  gi&nted.  Stuart  v. 
upon  oonditiou  that  said  itrip  of  land  Eiuton,  170  U.  S.  383.  See  also  Seebold 
afiaB  be  forever  kept  open  and  uaed  as  v.  Shitier,  34  Pa.  St.  133.  In  a  contract 
a  public  highway,  and  for  no  other  ^ut^  of  sale  of  land  to  a  county  was  this 
poae"  held  not  to  create  a  condition  clause:  That  the  party  of  the  finrt  part 
■ubaequent.  Greene  v.  CVConner,  18  "agreea  to  sell  to  the  said  party  of  the 
R.  I.  5S.  Habendum  to  city  and  its  sue-  second  part  [certain  described  propenr] 
cewora  "forever  as  and  for  a  street  to  for  court-house  and  other  county  Duild- 
be  kept  as  a  public  highway,"  does  not  in^."  And  the  aame  clause  was  con- 
import  a  condition  subsequent,  and  tamed  in  the  deed  to  the  county.  It 
the  land  doea  not  revert  to  grantor,  al-  iwu  hdd  that  Ihttt  vxrrdi  did  not  operate 
tbougb  it  may  have  been  diverted  to  to  limit  or  restrain  the  power  of  aliena- 
SDOUer  use.  Kilpatrick  v.  Baltimore,  tion  by  the  proper  county  authorities. 
81  Hd.  179.  Deed  to  city  "for  the  sole  WarrenCountytP.  Patterson,S6Ill.  HI. 
and  only  use  of  a  public  road  forever"  A  deed  t  county  rcmmisBioneiB  of  a 
vests  an  unconditional  fee.  Mitchell  v.  strip  of  land  eight  feet  wide  adjoining 
Einstein,  105  N.  Y.  App.  Div.  413.  the  county  jail  reserved  the  use  theren 
City  and  Town  HaUt.  Deed  to  town  to  the  grantor  for  an  open  yard,  &c., 
"for  the  use  of  the  town  as  a  meeting  and  declared  the  purpose  to  be  that  the 
boiiae"pBsiesanunqualifiedfee.  State  same  should  "be  and  remun  forever 
V.  Woodward,  23  Vt.  92.  Deed  con-  hereafter  unbuilt  on  in  order  to  prevent 
tainimr  provision  that  "no  buildings  for  any  prisoner  or  prisoners  making  their 
soy  ouier  municipal  purpose  than  that  escape  over  the  said  prison  wall  by  rea- 
of  a  dty  hall  shall  ever  be  erected  on  son  or  means  of  any  buildiog  to  be 
the  granted  premises"  does  not  create  erected  contif^ous  to  said  wall.  Held 
a  condition  subsequent.  Ekiroyd  v.  under  the  special  circumstances  and 
Cc^ggeahall,  21  R.  I.  1.  Deed  to  town-  pecuhar  terms  of  the  ^nt,  to  convey 
■hip,  its  succeaeor  or  successors  "for  the  only  a  base  or  conditional  fee  which 

3resa  purpose  of  erecting  a  township  terminated  upon  the  sale  of  the  jail 

"  vests  absolute  title  in  township,  property.    Slegel  v.  Lauer,  148  Pa.  236. 

Wellington  v.  Wellington  Township,  46  School  Purpoiea.     A  deed  expressly 

Kan.  213.     An  ordinanoe  of  Baltimore  stated  to  be  /or  school  purposes  held  to 

provided  for  the  purchase  of  propertv  convey  an  estate  in  fee  simple  and  not 

as  a  site  for  the  proposed  AfcOonough  to  be  subject  to  condition  subsequent. 

Irutitvie.    A  deed  was  made  to  the  city  Higbee   v.    Rodeman,    120    Ind.    244. 

"in  trust  for  the  usee  and  i>urpo6es  and  Deed  to  board  of  school  district  "for 

mbjecttothetrusts,limitations,poweiB,  the  erection  of  a  school- house  thereon 

andcont^tions  imposed,  exprefned,  and  and  for  no  other  purpose"  is  not  a  giant 

declared  in  and  by"  the  ordinance.    It  upon    condition.      Curtis    v.    Topeka 

ooDt«ined  no  other  conditions.     Held  Board    of    Education,    43    Kan.    138. 

that  the  dty  acquired  an  indefeasible  Deed  to  school  district  providing  that 

fee  am[^  title  to  the  property  con-  "said  lot  of  land  to  be  used,  occupied, 

vejred.    Newbdd  v.  Glenn,  67  Md.  4S9.  and  improved  by  said  inhabitants  as  a 

Court  Hotuta.    Deed  to  county  for  school-house  only  and  for  no  other  pu^- 

court  house  purposes  held  to  convey  an  pose  "  is  a  deed  in  fee  and  not  upon  con- 

abeolute  estate  m  fee  simple.    Gameld  dition.    Barker  v.  Barrows,  138  Mass. 

Township  V.  Hetman,  66  Kan.  266.    A  578.  Deed  to  township  board  of  educa- 

~ij)t  to  county  conunissioneis  of  land  tion,  its  successors  and  assigns  forever, 


grant  to  county  o  „  . 

"for  the  use  of  the  members  of  Dda-  "for  the  use  of  school  puiposes  only," 
ware  County  to  accommodate  the  pub-  is  not  upon  condition,  and  the  grantor 
lie  service  of  the  county"  does  not  cannot  re-enter  for  condition  broken, 
create  a  base  or  condHionsl  fee.  Kerlin  although  the  propertv  has  been  sold  to 
V.  Campbell,  15  Pa.  St.  500.  A  grant  to  liighest  bidder  at  public  sale  and  con- 
oeitain  persons  as  trustees  for  a  county  veyed.  Taylor  v.  Binford,  37  Ohio  St. 
"intrust toandfortheerectingthereon  262.  Warranty  deed  to  a  county  "for 
of  a  eourt-bouse  for  the  pubUc  use  and  the  special  use  and  none  other  m  edu- 
aerviae  of  tiie  said  county,  and  to  and  cational  nurposea,  and  upon  which 
for  no  other  use,  intent,  or  purjmse  block  shall  be  erected  a  coll^  or  insti- 
whatsoever,"  does  not  import  a  limita-  tution  of  learning,"  &c.,  beldto  convey 
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construing  the  grant  aa  a  grant  of  a  fee.'  But  if  the  city  has  au- 
thority to  acquire  real  property  by  grant,  the  fact  that  when  prop- 
erty is  dedicated  by  the  owner  to  a  public  use  or  is  appropriated  by 
proceedings  m  invitum,  the  city  acquires  only  an  easement  tennin- 
able  with  the  cessation  of  the  use,  is  not  sufficient  to  limit  the  effect 
of  a  deed  purporting  to  convey  a  fee  of  the  land  to  the  city,  althou^ 
it  may  contain  a  declaration  of  the  public  use  to  iriiidi  the  land 
is  to  be  devoted.' 

When  the  language  used  is  such  aa  to  express  a  condition  sub- 
sequent, the  condaion  wiU  be  tbictiy  construed  and  will  not  be 
extended  beyond  the  plain  terms  of  the  clauses  in  which  it 
is  expressed  and  the  obvious  purposes  for  which  it  was  intro- 
duced.' The  ground  upon  which  the  title  of  a  grantee  upon  coodition 

ut  unqualified  fee.  Raley  v.  Umatillft  Conveysnceof  land  to  town  "for  the 
County,  16  Oreg.  172.  Land  was  con-  useof  acomirum"  held  to  pa«sanalien- 
veyed  for  full  conaderation  to  a  county  able  fee.  Beach  v.  Haynes,  12  Vt.  16. 
"for  a  public  school-houBe  as  the  prop-  When  by  statute  a  municipality  is  au- 
erty  of  the  Bchools  of  said  county,  and  thorized  and  directed  to  convey  to  a 
for  no  other  purpoae  in  fee."  Held,  in  hUiorieal  toeiety  a  lot  on  a  certain  street 
Action  of  ejectment  after  sale  and  cod-  "for  the  erection  of  a  hall  for  the  use  of 
veyanoe  and  diveraion  erf  the  use  of  the  aaidaodetf ,"  it.iauot  within  the  power 
piemisM  to  dwdling  purposes,  that  the  of  the  municipBlity  to  attach  to  the  con- 
deed  was  not  upon  ocHiditioa  subae-  veyanee  the  concfition  that  a  building 
Juent,  and  no  forfeiture  was  incurred,  ahall  be  erected  thereon  by  the  society 
aith  V.  Bowles,  86  Md.  13.  within  two  years.     The  mere  state- 

Cemtleriet  and  burj/ing  growidt.  ment  in  the  statute  that  the  lot  should 
Words  "for  a  burying  ground  forever"  be  conveyed  "for  the  election  of  a  hajl" 
in  deed  to  town  held  not  to  cieat«  an  e»-  imposed  no  condition  upon  the  title 
tate  upDn  condition.  Rawson  v.  School  directed  to  be  conveyed,  and  did  not 
Dist.  No.  6,  7  Allen  (Mass.),  125,  127.  make  it  dependent  upon  the  application 
See  also  Field  v.  Ptovidence,  17  R.  I.  of  the  land  by  the  society  to  the  use  ex- 
803;  Portland  v.  Terwilliger,  16  Oree-  pressed.  Wilkesbarre  v.  Wyoming 
465.  An  act  of  Congress  authorised  uie  Historical  Societ}*,  134  Pa.  616. 
mayor  o/ Z>ent)er  to  enter  lands  at  a  min-  *  Mitch^v.Einstein,  106N.  Y.  App. 
imum  price  "to  be  hold  and  used  as    Div.  413,  420. 

burial  place  for  said  city  and  vicinity."  ■  Avery  v.  United  States,  104  Fed. 
A  patent  was  issued  conveying  tlie  Rep.  711,  aS'g  98  Fed.  Rep.  512. 
lands  to  the  "mayor  in  trust  for  said  ■  French  v.  Quincy,  3  Allen  (Mass.), 
dty  and  to  his  successors."  Held  that  9;  Wellington,  Petitioner,  16  Pick. 
the  city  acquired  a  title  in  fee  simple  (Mass.)  87,  99;  Crane  v.  Hyde  Park, 
absolute.  Wright  c.  Morgan,  191  U.  8.  135  Mass.  147;  Howe  v.  Lowell,  171 
66.  A  quitclaim  deed  to  a  village  by  tfasa.  675;  Rose  v.  Hawley,  118  N.  Y. 
the  heirs  of  one  who  had  previously  602;  a.c.  141  N.  Y,366,376.  Land  was 
dedicated  the  land  as  a  buiying  ground  conveyed  to  a  town  upon  condition 
is  not  rendered  a  conditional  grant  by  that  it  should  "not  be  used  for  any 
inserting  therein  the  wotds  "to  be  other  purpose  than  as  a  place  for  a  town 
under  the  authority  and  control  of  its  houm  for  said  inhabitants."  A  town 
proper  council  and  municipal  authority  house  was  erected,  and  the  town  rented 
m  confonnit}r  with  the  act  of  the  letcis-  the  hall  for  meetings,  lectures,  theatri- 
lature  of  Ohio  in  that  belialf."  This  cal  entertainments,  Ac.  Some  rooms 
language  is  merely  descriptive  of  the  were  also  rented  for  bumness  purposes. 
purpose  of  the  grantor  as  to  the  use  to  Held  that  the  condition  was  not  broken. 
which  the  property  should  be  appro-  French  o.  Quincy,  3  Allen  (Mass.),  9. 
priated.  and  does  not  make  the  fee  coo-  CKajynian,  J.,  said;  "A  town,  having 
ditianal.  Mahoning  County  v.  Young,  in  its  town-house  rooms  which  it  liad 
£9  Fed.  Rep.  96,  itv'g  51  Fed.  R«p.  585,    authority  to  construct,  U  part  of  such 
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may  be  defeated  and  which  will  support  a  claim  for  forfeiture  as  for 
breach  of  condition  subsequent,  must  be  substantial  and  clearly 
established.'  When  the  grant  is  upon  condition  that  the  muni- 
cipahty  shall  erect  a  building  upon  the  granted  premises,  or  requires 
some  other  affirmative  act,  and  no  time  b  prescribed  within  which 
the  condition  may  be  complied  with,  a  failure  to  comply  with  the 
condition  within  a  reasonable  time  is  sufficient  ground  to  declare 


obliged  to  keep  them  unoccupied,  but  Whero  lands  were  conveyed  up(m 
maj^  derive  »  revenue  from  them  by  condition  Bubeequent /or  uae  as  a  pwdxc 
renting  tbem,  or  may  &llow  them  to  jfred,  it  was  held  that  the  fact  that  the 
be  uoed  gratuitously.  Such  a  use  (rf  city  permitted  a  covered  area  to  be  con- 
the  property  la  within  its  iegai  author-  etnicUd  wao  not  a  breach  of  the  oondi- 
itv.  And  if  this  be  bo,  the  condition  tion.  Rose  v.  Hawley,  118  N.  Y.  502, 
of  the  deed  is  not  broken.  Foritcannot  rev'g45Hun  (N.  Y.),  582;  a.  c.  141  N. 
be  cooBtrued  more  strictly  than  to  te-  Y.  366.  Bradley,  J.,  said:  "It  cannot 
quire  of  the  town  to  maintain  a  town-  be  assumed  that  wliat  is  usually  or 
house  on  the  land  wliich  sliall  not  be  commonly  permitted  or  required  in 
put  to  any  illwai  or  unauthorized  use."  streets  of  villages  or  cities  comes  within 
A  municipal  corporation,  having  bv  the  prohibitorv  provision  of  the  deed, 
its  charter  full  power  to  purchaae.  Sola,  It  would  not  be  reasonable  to  give  it 
and  convev  lands,  received,  for  a  valu-  the  effect  to  deny  the  erection  of  lamp- 
able  cannaerBition,  a  deed  en  a  parcel  of  poets  above,  and  the  construction  of 
land  containing  one  acre,  "for  the  use  of  sewers  and  the  laying  of  water  pipes 
the  mad  toon,  for  the  pvrposa  men-  beneath  the  auriace.  Sidewallis  are 
tiOTMtf  in  lAeffeed.  The  deed  stated  in  sub-  essentially  witliin  and  part  of  a  street 
stance,  that  the  land  was  conveyed  for  or  highway  in  villages  and  cities,  and 
a  courf-Aowe  and  iaU  to  be  erected  and  constitute  one  of  its  legitimate  uses  for 
kept  thereon,  witn  a  proviso  that  if  it  the  pur[>08eB  of  travel  upon  the  street. 
ceased  to  be  used  for  such  purposes,  the  The  maintenance  of  the  sidewalk  is 
property  should  re-vest  in  the  grantor,  clearlyno  breach ofthecondition.  Itis, 
While  tne  land  was  used  by  the  town  however,urged that theouterwallof  the 
for  the  sped&ed  purposes,  the  title  was  area  ia  bji  erection  upon  the  land  in  con- 
held  to  be  in  the  town,  and  it  was  held  travention  of  the  provision  of  thedeed. 
that  the  grantor  could  not  interfere  to  It  is  below  the  surface  and  the  sidewalk 
prevent  toe  town  from  leasing  portions  rests  upon  it.  So  far  as  relates  to  the 
of  the  tract  not  needed  for  the  purposes  support  of  the  walk  it  is  not  important 
specially  named  in  the  deed.  The  court  whether  it  be  eight  feet  or  one  foot  in 
was  of  opinion  that  the  true  construe-  height  from  its  base.  It  is  true  that  the 
tion  of  tne  grant  was  that,  while  the  area  waa  made  to  supply  light  to  the 
condition  on  which  the  corporation  held  basement  of  the  builtung,  by  means  of 
the  lot  was  not  broken,  th^  had  full  the  gratings  in  the  walk,  and  thus  re- 
dominion  over  it,  and  rnight  use  it  as  suits  beneiicially  to  the  occupant  but 
they  saw  fit.  Boiling  v.  Pet«rsburg,  8  that  does  not  render  it,  nor  is  it  neceesa- 
Ldgh  (Vo.),  224.  A  grant  of  lands  was  rily  inconsistent  for  that  reason  with  the 
made  on  condition  that  th^  should  be  use  of  the  walk,  as  port  of  the  street." 
used  only  for  a  "common,  park,  or  '  Rose  v.  Hawley,  118  N.  Y.  602, 
boulevard."  It  was  held  that  the  con-  fill,  rBv'K46Hun  (N.  Y.),592;_8.  c.  141 
dition  of  the  ^rant  was  not  broken  by  N.  Y.  366;  Chapin  v.  Winchester 
laying  water  pipes  underneath  the  sur-  School  Dist.,  35  N.  H.  445.  The  estate 
ftux,  as  the  pipes  did  not  interfere  with  eranted  to  the  municipality  cannot  be 
the  prescribed  use,  but  that  the  erection  forfeited  by  proof  tnat  a  treapaner 
of  a  pumping  station  as  part  of  the  wiVumi  permistion  or  authority  from 
water  works  to  supply  the  city  in  gen-  the  city,  express  or  implied,  has  appnv 
eral  was  not  incidental  to  a  common,  priatea  to  his  own  use  an  inconsequen- 
park,  or  boulevard,  interfered  with  the  tiol  portion  of  the  gi^nt.  Rose  i>.  Haw* 
use  of  the  lands  for  these  purposes,  and  ley,  141  N.  Y.  366,  37?. 
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a  reverter.'  A  condition  annexed  to  a  grant  of  land  to  a  ci^may, 
aa  in  the  case  of  a  similar  condition  in  a  deed  to  an  individual,  b« 
dispensed  imik  or  vxiived  by  the  grantor  b;  his  acta  as  well  as  by 
express  agreement;'  but  mere  silent  acquiescence  or  foilure  to  in- 
sist upon  the  forfeiture  is  not  sufficient  to  waive  the  performance 
of  the  condition.  There  must  be  something  in  the  nature  of 
estoppel' 

§  980  (565).  Real  Istats  b«70iid  Ooiponta  Umlu.  —  Muni- 
cipal corporations  being  created  chiefly  as  governmental  agencies, 
and  for  the  attainment  of  local  objects  merely,  the  general  rule  b 
that  they  cannot  purchase  and  hold  real  estate  beyond  their  terntorial 
limiis,  unless  the  power  is  conferred  by  the  legislature/  It  has  been 
expressly  decided  that  a  conveyance  to  a  municipal  corporation  of 
lands  beyond  its  boundaries,  for  the  purpose  of  a  street,  is  void,  though 
the  corporatbn  has  by  its  charter  power  "to  purchase,  hold,  and 
convey  any  real  property  for  the  public  use  of  the  corporation." ' 

'  Hayden    v.    Stoughton,    S    Hck.  Itmtls/oraparfc,  "not  mitepubliccap»- 

(Uaas.)  628,  63£;  Union  CoU%e  v.  New  city  u  an  agency  of  the  Kovenunent, 

York,  173  N.  Y.  38,  aff'g  65  NT  Y.  App.  and  subject  to  the  unrestricted  ooutn)! 

Div.  653.    N^lect  for  tiDtrdy-five  year*  of  the  State,  but  as  a  corporate  indi- 

to  erect  a  citytiall,  held  to  be  sufficient  vidua!,  having  private  rights  of  its  own, 

to  eetablish  a  failure  of  the  city  to  com-  which  it  m  at  liberty  to  enjoy  undis- 

ply  with  a  condition  subsequent  in  a  turbed  by  the  State,  and  in  tlie  enjt^- 

OMd  conveying  premises  for  the  pur-  ment  of  which   the  Constitution   will 

pose  of  building  a  city  hall  thereon,  protect  its  people."    See  further  as  to 

Union  College  w.  New  York  City,  173  N.  the  acquisition  lands  outside  of  a  city 

Y.  38,  afTg  6fi  N.  Y.  App.  Div.  663.  for  park  purpaees.  Matter  of  Mayor, 

■  Sharon  Iron  Co.  v.  Erie,  41  Fa.  St.  &c.  of  New  York.  99  N.  Y.  660;  onle. 
341.  si  111,  112,  113,  120; ;w«f,i  1034.    The 

■  Union  Collue  v.  New  York  City,  right  of  a  municipality  to  hold  landn 
173  N.  Y.  38,  a^  65  N.  Y.  App.  Div.  b^nd  its  limits  is  d^nizabls  at  law 
&53.  See  also  Jackson  v.  Cmler,  1  and  is  not,  ordinarily  at  least,  within 
Johns.  Cas.  (N.  Y.>  125;  Gray  *.  the  jurisdiction  of  a  court  of  chancery. 
Blancbard,  8  Pick.  (Mass.)  283.  Stat«  v.  Trenton  (N.  J.  Eq.),  63  Atl. 

•  Bullock  n.  Curry,  2  Met.  (Ky.)  171;  Rep.  897;  Attorney-General  v.  Pater- 
Girard's  Heirs  v.  New  Orleans,  2  La.  son,  9  N.  J.  Eq.  624,  626. 
An.  897;  Houehton  c,  Huron  Copper  tinder  power  topurchaae,  hold,sdl, 
Hin.  Co.,  57  huch.  547;  Chambers  v.  and  convey  real  and  persoiukl  property 
St.  Louis,  29  Mo.  £43 ;  Concord  v.  Bos-  necessary  for  its  use  and  purposes,  and 
cawen,  17  N.  H.  406;  Denton  i>.  Jack'  ita  power  to  pave  the  city  streets,  a 
son,  2  Johns.  Ch.  (N.  Y.)  320;  North  city  cannot  acquire  a  rock  quarry  out- 
Hempst«ad  v.  Hempstead,  2  Wend,  aide  the  limits  of  the  city.  Duncan  v. 
(N.  Y.)  109;  Riley  v.  Rochester,  9  N.  Lynchburg  (Va.);  34  S.  E.  Rep.  904. 
Y.  64,  rev'K  13  Bsrb.  321;  Choate  o.  But  in  Schneider  n.  Menasha,  118  Wis. 
Buffalo,  39  N.  Y.  App.  Div.  379;  Al-  298,  tbe  contrary  view  was  adopted, 
lentown  v.  Wa^pier,  27  Pa.  Super.  Ct.  and  it  was  held  that  tbe  power  to  pave 
485,  490,  citing  text;  Duncan  v.  the  city  streets  authonied  the  mu- 
Lynchburg  (Va.),  34  S.  E.  Rep.  064,  nidpality  to  purchase  a  quarry  out- 
quoting  text;  Eliiabethtown  v.  Brock-  side  the  city  limits  for  the  purpose  of 
ville,  10  Ont,  372.  In  Thompson  n.  obtaining  paving  stone. 
Hoian,  44  Mich.  602,  CooUy,  J.,  said  •  Riley  e.  Rocberi»r,  fl  N.  Y.  64, 
that  a  dty  would  hold  land  wftftcnif  iU  nVg  13  Barb.  321. 
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lie  author  is,  however,  of  opinion  that  there  are  purposes  for 
which  such  a  corporation  may,  without  special  grant,  purchase  and 
hold  extra-territorial  lands,  as  for  a  pest-house,  cemet^,  park,  and 
the  like  objects  of  a  municipal  character.' 

$  9S1  (566).  Otfti  and  Oiante  to  tad  for  Ui«  Bsnaflt  of  a  Hniil- 
cipaU^.  —  Municipal  and  public  corporations  Titay  be  the  objects  of 
pMie  and  prvvaie  bounty.  This  is  reasonable  and  just.  They  are 
in  law  clothed  with  the  power  of  individuality.  They  are  placed 
t^  law  under  various  obligations  and  duties.  Burdens  of  a  peculiar 
diaiacter  rest  upon  compact  populations  residing  within  restricted 
and  narrow  limits,  to  meet  whidi  property  and  revenues  are  abso- 

'  See    observ&tions    of    Scott,    J.,  from  the  city  lunits,  it  must  solve  that 

Chambers  v.  St.  Louk,  29  Ho.  543,  £74,  question  by  an  appeal  to  reason  and 

S75,  aa  to  <^iect  ot  expRes  authority  good  aense,  keeping  in  mind  that  mu- 

to  bold  lands  txqnHid  oorporate  limite  nicipal  coiporabona  in  tbeir  business 

for  auch  piuposea.     In  Somerville  t>.  matteis  aregovNnedbyveiymuchthe 

Waltham,  170  Hasa.  160,  it  was  held  same  rulea  aa  private  eoiporations.    In 

that  a  oty  majr  acquire  by  purchase  Lester  v.  JacKson,  69  Hiss.  887,  the 

Itmd  in  another  city  or  lown  for  mumci-  court  recoeniied  the  same  diatinction, 

pal  ^purposes,  if  it  be  necesgary  or  ex-  and  held  that  a  municipal  corporation 

pedie&t  for  tiie  intereata  of  ito  inhabi-  may  lahe  and  hold  land  eanvetnent  and 

tanta  to  do  so,  in  the  absence  of  any-  accMsibU  for  a  park,  although  it  lite 

thhi^  in  the  Btatut«a  to  prevent  such  outside  of  the  corporate  limits  and  the 

aeqmation.     Id  Hafner  v.  St.  Louis,  charter  confers  no  express  authority  to 

161   Mo.  34,   it  was  held  that  a  city  own   land   outside.      The  city  cannot 

had,  by  virtue  of  power  "to  hold,  pur-  exercise  ita  sovereignty  over  it,  but  it 

efaaae,    and    convey    auch    real    and  can  exercise  all  the  rights  and  powers 

peraonal  estate  aa  tne  purpoeea  of  the  pertaining   to  ownership.     Aa  to  es- 

eorpoiation    ahaU    require,"    authot^  press  power  to  purchase  and  acquire 

ity  to  purchase,    receive,   and    hold  land  for  city  purpotea  beyond  the  mu- 

property  beyond  its  corporate  Uniita.  nid[^  limits  and  what  aie  dty  pur- 

Dot   prohiUted  by  ita   charter,    ana  poees  under  such  power,  see  People  t> 

eamitially  necenary  for  canving  out  Kelly,  7B  N.  Y.  475,  487,  cited  ante, 

ODe  <A  iU  proper  corporate  functions  j  277  a;  Matter  of  Mayor,  Ac.  of  New 

and  dutiea,  aa  the  establishment,  con-  York,  99  N.  Y.  569;    anti  i  277  a. 

stractirai,  and  maintenance  of  a  general  Index,  CUy  Purpote. 
whaif  ayatem  along  its    river  front.        Municipal    cori>orationB    may,    for 

See  also  Haeuasler  v.  St.  Louis,  205  proper  or  authorized  purposes,  hM 

Mo.  656.     See  Index,  BoundarUt;  also  landa  in  other  Slaiea,  unteoa  leatiained 

chap.    X.,  and  ante,  }  277  a;    infra,  t^  the  laws  of  the  latter  State.    The 

I  986.  right   depends   upon    comity,    or   the 

Id  Schneider  v.  Henssha,  118  Wia.  consent,  expressed  or  implied^  of  the 

298,  citing  the  text,  a  distinction  teas  sister  State.     McDonough  Will  Case, 

Amm  between  the  exercise  by  a  city  15  How.  (U.  S.)  367;  Angell  &  Ames 

of  it«  ^vermnental  authority  outside  Corp.  chap.  v.  J   161;    1   Wash.  Real 

ita  limits  and  the  exercise  of  its  mere  Property,  50,  pi.  27;   Chambers  v.  St. 

right  to  own  and  uae  profwrt^  for  l^ti-  Louis,  29  Mo.  543 ;   Seebold  v.  Shitler, 

mate  city  purpoeee  outaide  its  bound-  34  Pa.  St.  133 ;    Bank  of  Augusta  « 


^. ^__,__       __p J  torial  rights  of  private  corporations  an 

inee.tM  court  said  that  m  deter-  very  elaborately  discussed  and  exam. 

^  whether  oorpont«  authority  ined.    See  infra,  {  990;  ante,  i  277  a, 

has  been  exceeded  l^  reason  of  distance  infra,  I  986. 
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lutely  necessary,  and,  therefore,  l^acies  of  peraonal  property,  de- 
vises of  real  property,  and  grants  or  gifts  of  either  species  of  prop- 
erty directly  to  the  corporation  for  its  own  use  and  benefit,  intended 
to  and  which  have  the  effect  to  ease  it  of  its  obtigations  or  lighten 
the  burdens  of  its  citizens,  are,  in  the  absence  of  disabling  or  re- 
straining statutes,  valid  in  law.'  Thus,  a  conveyance  of  land  to 
a  town  or  other  public  corporatbn,  jor  henevdent  or  jnMic  purpoaei, 
aa  for  a  site  for  a  school-house,  city  or  town  house,  and  the  like,  is 
based  upon  a  sufiBcient  consideration,  and  such  conveyances  are 
liberally  OHistrued  in  support  of  the  object  contemplated.* 

'  McDonough  Will  Cue,  15  How.  standing  the  ooipomte  devisee  was  b^ 

tU.  8.)  367;   infra,  {  984;   Hamden  p.  ita  charter  declared  to  be  "capable  in 

Itioe,  24  Conn.  350;   Sutton  Fiist  Par-  law  of  pvirehaivng,   holding,  and  cou- 

ish  V.  Cole,  3  Pick.  (Masa.)  232,  238,  vexing  real  estate  for  the  use  of  the 

per  Parker,  C.  J. ;  Worcester  v.  Eaton,  said   coipoiation."      This   special   att- 

13  Haas.  371,  378;    Dunbar  v.  Soule,  tboritf  to  take  by  "pwdiam"  (which 

129  Hasa.  284;  Sarxent  v.  Coniish,  64  term  was  held  not  to  include  a  deoue) 

N.   H.    18;    Cofflreshall  v.    Pelton,  7  was,  by  the  majority  ot  the  Court  of 

Johns.  (N.  Y.)  Ch.  202  (bequest  to  Ettotb,  conaideied  to  mean  subject  to 

erect  town  house);   Foadick  v.  Hemp-  the raatiictions and  inca{HM;)tJe8 created 

stead,  125  N.  Y.  £81,  590;   Hatter  of  b^  the  general  statutes.    HcCarMe  v. 

Crane,  12  N.  Y.  App.  Div.  271,  273,  Orphan  Asylum  Society,  9  Cow.  (N.  Y.) 

affd  159  N.  Y.  557,  citing  tert;  Brown  437.    The  proviaiong  of  the  New  York 

V.  Brown,  7  Or».  2^5;    Hclntoah  c.  statute  which  prohibit  the  gift,  under 

Ghaileeton,  45  S.  Car.  584,  SST^quotiiig  certain  cirounutanoee,  by  a  testator  of 

text;   Beurhaus  v.  Cole,  94  Wu.  61^  more  than  one-half  of  lus  estate,  apply 

637,  citing  text;    2  Kent  Com.  285;  onlv  to  benevolent,  charitable,  leligious, 

Angdl  &  Ames,  l{  177,  178.  and  other  mnilar  corporations,  and  do 

Speaking  (rfAftM"-'  """  ' ~-'  — i- --->--=■-. . >-■■ 

'"ITiere  is  nothing , .^ — 

cernttu  wiBi  whi^  prohibits  corpora-  Crane,  12  N.  ¥,  App.  Div.  271,  afTd 

tions  fronn  taking  by  devise;  so  that,  159  N.  Y.  557.    As  to  devises  in  New 

as  to  their  capacity  to  take  by  devise,  York  in  trust  for  a  cotporation,  under 

they  stand  on  the  same  ground  as  a  new  Statute  of  Wills,  see  Auburn 

natural   persons."     Chambers   v.    St.  ThetA.  Sem.  v.  Cbilds,  4  Paige  (N.  Y. 

Louis,  29  Uo.  543,  574.    In  Muwurt,  Ch.),  419;  Wiight  v.  M.  K  Cburch,  1 

a  county  mav  be  devisee  of  land  in  fee  Hon.  (N.  Y.)  Ch.  225.    But  authonty 

rimple.     Fulbright  v.   Peny  County,  toacorpontiontotakeland"bydireot 

145  Mo.  432,  434.    See  also  Abematl^  purchase  or  oCAcrtDise/'  gives  capacity 

V.  Dennis,  49  Mo.  468;  Bell  County  v.  to  take  by  devise.     Downing  v.  Mar- 

Alesander,  22  Tex.  350.     Under  gen-  shall  23  N.  Y.  366;  Kerr  v.  Dougherty, 

eral  authority  to  hold,  purchase,  re-  79  it.  Y.  327;    Fox's  Will,  62  N.  Y. 

ceive,  and  alienate  real  ^tste,  and  in  530;    8.  c.  94  TJ.  S.  315.     Authority 

the  absence  of  any  leeal  restraint,  a  "to  hold,  purchase,  and  convey"  con- 

dty  may  take  and  hold  property  by  fere  capacity  to  receive  a  devise  erf 

devise.     Mcintosh   t>.    Charleston,   45  lands.    American  Bible  Podety  v.  Ma> 

8.  Car.  584.     It  Ohio,  a  municipality  shall,  15  Ohio  St.  537.    Devises  to  oor- 

may  take  bv  devise.     Peiin  v.  Carey,  porationa  and  construction  of  Statute 

24  How.  (U.  S.)  465,  505,  per  Watme,  J.  of  Wills,  see  Morawets  on  Corp.  (2d  ed.) 

In  ATeiD  Vorfc,  1^  the  statute  of  willa,  {{331-334. 

fdlowioff  the  English  ttattitea  of  Henrv  ■  Castleton  v.  lAngdon  (land  con- 

VIII.,  ■'bodies  politic  and  corporate  veyed  to  town  for  scAooWioum),  19  Vt. 

are  incapacitated  to  take  real  estate;  210;    Jackson  v.  Kke  (land  conveyed 

and  a  devise  directly  to  a  corporation,  to  county  for  court-houae  and  jait),  9 

and  not  to  a  natural  person  in  trust  tor  Cow,  (N.  Y.)  61;    State  v.  Atkinson 

the  corporation,   was  adjudged  to  be  ("publie  ntmmon"),  24   Vt.   448;    Le 

vend  by  the  statute,  and  this  notwitb-  Couteulx  v.  Buffalo   (conveyance  for 
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S  982  (567).  Powar  to  Uke  and  taald  In  Tnut;  OhuiUbls  Uaai. 
—  Not  only  may  mimidpal  corporations  take  and  hold  property  in 
tbeir  own  ri^t  by  direct  gift,  conveyance,  or  devise,  but  the  cases 
firmly  establish  the  [»inciple,  also,  that  such  corporations,  at  least 
in  this  couQtij',  are  capable,  unless  specially  restrained,  of  taking 
property,  real  and  personal,  in  trvjft  for  purpoaea  germane  totke  ob- 
jectt  of  the  eorporatUm,  or  which  will  promote,  aid,  or  assist  in  carry- 
ing out  or  perfecting  those  objects.  So  such  corporations  may  be- 
come cettuU  que  trust,  within  the  scope  of  the  purposes  for  which 
they  are  created.  And  where  the  trust  reposed  in  the  corporation 
is  for  the  benefit  of  the  corporation,  or  for  a  charity  within  the  scope 
trf  its  powers  or  duties,  it  may  be  compelled,  in  equity,  to  administer 
and  execute  it.'    In  Pennsylvania,  it  has  been  held  that  the  legiela- 

"fn»  lehooi").  33  N.  Y.  333;  French  N.  Y.  121:  Page  v.  Heineberg,  40  Vt. 
V.  QiiiDC7  (conveyance  for  "lowtt  81.  In  Maim  the  right  of  cities  and 
haute"),  3  Allen  (Mass.),  9;  Kelley  v.  towns  to  receive  money  by  devise  or 
Kennard,  flO  N.  H.  1  (donation  for  bequest  for  aduxjl  purpotet  ia  ncog- 
erection  of  a  bridoe).  ttized  by  statute.     Piiier  v.  Houlton, 

The  erettion  of  a  drinking  founiain  72  Me.  155.  In  Kansat  it  has  been  held 
is  a  proper  municipal  purpose,  and  a  that  a  city  may  talce  and  receive  real 
dty  may  take  a  devise  therefor.  A  and  personal  property  by  will  for  the 
bequest  trf  money  and  property  to  a  purpose  of  prospecting  for  and  deodop- 
city  "with  the  request  that  the  same  inq  a  coal  mine  near  iL  Delaney  v. 
be  expended,  if  such  expenditure  is  Satina,  34  Kan.  532,  quoting  text; 
saoetioned  by  law,  in  the  erection  of  infra,  \  1100,  note. 
a  drinking  fountain  in  the  city  to  my  '  Vidal  v.  Philadelphia,  2  How. 
memory,''^  verts  absolute  title  in  the  (IT.  S.)  127:  infra,  SS  983-988;  Mo- 
ri^. Matter  of  Crane,  12  N.  Y.  App.  Donough  TOll  Case,  15  How.  (U.  S.) 
Div.  271,  afTd  169  N.  Y.  557.  Where  367;  Perin  o.  Carey,  24  How.  (U.  a) 
the  mumdpality  has  power  to  accept  465;  Miller  v.  Lereh,  1  Wall.  Jr. 
apft  it  may  do  so  subject  to  conditions  (U.  S.  C.  C.)  210;  Girard  t>.  Philadel- 
'"  "osed  by  the  donor.  Attorney-Gen-  phia,  7  Wall.  (U.  8.)  1;  Handley  v. 
V.  Nashua,  37  N.  U.  478.  But,  of  Palmer,  103  Fed.  Rep.  30,  citing  text; 
course,  the  conditions  murt  not  be  Skinner  v.  Harrison  Township,  116 
inconsistent  with  municipal  purposes.  Ind.  139,  citing  text;  Phillips  v.  Har- 
Conitniction  trf  bequest  to  town  "for  row,  93  Iowa,  92,  102,  citing  text; 
the  reckunation  and  embdlishment  of  Girard's  Heirs  v.  New  Orleans,  2  La. 
(Ac  common,"  see  NewelJ  v.  Hancock,  An.  897;  McDonough's  Sue.  (in  Su- 
67  N.  H.  244.  preme  Court  of  Loumiana),  8  La.  An. 

Corporations  may  for  such  purposes  171;  Bamum  v.  Baltimore,  62  Ud.  275 
purchue  and  take  me  fee  of  lands,  and  (where,  however,  the  power  was  ex- 
change the  locatdon  at  will.  This  is  pressly  oonferrea  by  charter);  Webb 
unlike  the  on^i&iy  case  of  the  dedica-  v.  Neal,  5  Allen  (Msss.),  575;  Phillips 
tioD  by  an  individual  of  the  um  of  Acad.  Trs.  «.  King,  12  Mass.  548; 
tsjids  to  some  pubUc  puipose,  —  e.  g.,  Chambers  v.  St.  Louis,  29  Mo.  543; 
a  town  common,  —  in  which  case  the  Sargent  v.  Ciomish,  54  N.  H.  18,  citing 
corporation  cannot  alien  the  land,  text;  Orford  Union  Cong.  Soc.  e. 
Beoeh  v.  Haynes,  12  Vt.  15;  State  *.  West  Cong.  Soc.,  55  N.  H.  463;  LoveU 
Woodward,  23  Vt.  92.  That  municipal  v.  ChaHestown,  66  N.  H.  584^  586; 
oorporat-cnia  may  be  authorised  to  Jackson  v.  Hartwell,  8  Johns.  (N.  Y.) 
take,  h<dd.  and  alienate  lands  in  fee,  422;  Columbia  Bridge  Co.  o.  Kline, 
MeBlso2  KentC<»n.  281;  Heyward  c.  Bright.  (Pa.)  320;  Philadelphia  f>. 
New  York,  7  N  Y.  314;  People  v.  Elliott,  3  Rawle  (Pa.),  170;  Kckering 
Haunn  5  Denio  (N.  Y.),  389;  Rct-  v.  Shotwell,  10  Pa,  27;  Boll  County  v. 
nolda*  Hdis  v.  Stark  County,  6  Ohio,  Alexander,  22  Tex.  350;  Beurhaus  v. 
204;  NicoB  v.  N.  Y.  A  E.  R.  Co..  12  Cole,  94  Wis.  617,  627,  citing  text;  2 
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ivre  Toay,  in  the  abtenee  0/  constUviumal  regtricHon  on  Us  power, 
diveat  a,  miuiicipal  corporation  of  the  poiver  to  adminiater  the  chant- 
able  truaU  conferred  upon  it,  and  appoint  or  provide  for  the  appoint- 
ment of  new  trustees  independent  of  the  corporation,  and  vest  in 
them  the  management  of  such  trusts.'    But  in  Massachusetts  the 

Wuh.  Real  Prop.  20S,  pi.  3;  2  Kent  ■  Philadelphia  v.  Fox,  84  Pa.  SL  169. 

Com.  279,  280;    1  Kyd,  72;    Green  v.  In  tbU  case  the  constitutioiiaUtr  of  the 

Rutherford,    1    Ves.    462;     Angell    k  act  of  June  30,  1869,  tieprinifv  1A«  ci/y 

AmeaCorp.  {  leS;  Willis  Trust,  33-45.  ofPhHoMphiaolthe-powertoadndnUter 

It  is  quite  usual  in  England  for  mu-  ate  (nuts  under  wOla  of  Mr.  Oirard  atid 

nidpal  corporations  to  bold  property  others,  and  vesting  the  powers  of  the 

for  charilabU  tmitt  of  a  public  nature,  city  in  this  respect  in  an  independent 

over  the  administration  of  which  chao-  and  separata  board,  not  appointed  by 

eery  baa  jurisdiction,  and  the  subject  the  city,  was  iustained.    In  giving  the 

of  such  trusts  is  regulated  by  the  Mu-  judgment    of    the    court    Mr.    Justice 

mcipal  Corporations  Act  of  6  and  9  Sharaviood,  in  the  course  of  his  interest- 

Wm.  IV.  chap.  Ixxvi.,  {  71.    See  Rex  v.  ing  and  learned  opinion,  remarks ; 

Sankey,  fi  A.  &  E-  423;   Grant  Corp.  "A  municipal  corporation  may  be  a 

136,  and  pott,  i  1575  et  stq.,  where  the  trustee,  under  the  grant  or  will  of  an 

remedy  for  idnuet  of  tmsl  by  munici-  individual  or  private  corporation,  but 

palities  is  considered.     Tolls  grafted  only,  as  it  seems,  for  public  purposes, 

by  chtuter  to  a  corporation,  for  the  germane  to  its  objects.     Philadelphia 

reparation  of  walls  and  bridges  within  v.Elliott,3Rawle(Pa.),  170;  Cresson's 

the  borough,   are   ^ta  for  charitable  Appeal,  30  Pa.  St.  437;   Vidal  o.  Phila- 

purpoBe8,within39Eliz.,chap.v.,tobe  delphia,  2  How,  (U.  S.)  127.     I  am 

administered  in  chuiceiy.     Attorney-  aware  that  it  has  been  said  by  high 

Gen»^  V.  Shrewsbury,  6  Beav.  220;  authority  in  England  that  it  may  take 

Newcastle,  Jie,_  12  Clark  &  Fin.  402;  and  hold  in  trust  for  purpoeea  alto- 

lb.  487;  Dublin  v.   Attorney-General,  gether  private.     Gloucester  v.  Oabom, 

3  Q.  &  F.  289;  2  Spence,  Eq.  Jurisd.  1   H.   of  Lords  Cases,  285.     But  the 

33  et  teq.;  post,  SS  1398,  1575  et  ttq.  administration  of  Buch  trusts,  and  the 

A  perpetual  lease  to  a  municipal  cor-  consequent     liabilities    incun«d,     are 

E ration,  for  corporate  purposes,  of  altogether  inconsistent  with  the  public 
id  devised  to  trustees  for  a  c&aritable  duties  imposed  upon  the  municipalitv. 
use.  upheld  in  Richmond  v.  Davis,  103  It  could  hardly  "be  pretended,  I  think, 
Ina.  449.  in  this  country,  that  it  could  be  a 
In  Feynado's  Devisees  v,  Peynado's  trustee  for  the  separate  use  of  a  married 
Executors.  82  Ky,  5,  a  foreign  will  woman,  to  educate  the  children  of  a 
devising  the  proceeds  of  property  situ-  donor  or  testator,  or  to  accumulate  for 
ated  in  this  country  to  a  foreign  city  in  the  benefit  of  particular  persons.  It 
trust  for  a  charitable  use,  whs  sustained,  certainly  is  not  compellable  to  execute 
Infra,  \%  1100,  1 103.  In  Masvt-  such  trusts,  nor  doee  it  seem  competent 
ehvatUt,  a  charitable  bequest  may  be  to  accept  and  administer  them.  The 
made  by  a  dtizen  of  that  State  to  a  trusts  held  by  the  city  of  Philadelphia 
bfum  in  anoffur  State.  Such  bequest  is  which  are  enumemted  in  the  bill  bdore 
not  void  because  the  town  lacKs  the  us,  are  f^rmane  to  its  objects.  They 
capacity  to  take  the  .trust  under  the  are  chanties,  and  all  charities  are  in 
laws  of  the  State  where  it  is  situated,  some  sense  public.  If  a  trust  is  for 
and  it  will  be  ordered  paid  over  to  the  any  particular  persons,  it  is  not  a 
town  upon  its  subsequently  and  within  charity.  Indefimteness  is  of  its  eeeence. 
a  reasonable  time  receiving  legislative  The  objecte  to  be  benefited  are  stisn- 
authority  to  take  and  execute  the  ^rs  to  the  donor  ortestator.  Thewiden- 
trust.  Fellows  v.  Miner,  119  Mass.  mg  and  improvement  of  streets  and 
54 1 .  Validity  in  New  York  of  bequest  avenues ;  planting  them  with  orna- 
te munieitrality  of  foreign  country,  see  mental  and  shade  trees;  the  education 
Matter  of  Hubs,  126  N.Y.  637,  Valid-  of  orphans;  the  building  of  school- 
ity  in  New  York  of  devise  of  personal  houses;  the  assistance  and  encouiaf^ 
property  in  trust  of  charities  to  be  es-  ment  of  young  mechanics;  rewarding 
tablished  in  a  foreign  country.  See  ingenuity  in  the  useful  arts;  theestab- 
Hope  V.  Brewer,  139  N.  Y.  126.  lishmeut    and    support    of    hospitals; 
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Supreme  Judicial  Court  appears  to  have  adopted  a  more  limited 
view  as  to  tlie  power  of  the  legislature.' 

i  983  (568).  CUnrd  Vm  Obm;  Davlfle  ta  CHtr  In  Tniit  tor  tb* 
UvMttoD  and  Support  ot  Orphuis.  —  The  leading  case  in  this  coun- 
try on  the  subject  mentioned  in  the  last  section  is  the  celebrated 
Qirard  WiU  Caae,  in  the  Supreme  Court  of  the  United  States,  re- 

tite  distribution  of  soup,  bread,  or  fuel  trusts,  either  by  clian^iiag  the  admiiii^- 
to  tlie  neceadtoufi,  —  are  objecU  within  trator  if  the  corporation  be  diaaolved, 
the  general  scope  and  purpoae  of  the  or  if  not,  by  mcMlifyinr  or  enlarging  its 
municipality.  The  kins  himaelf  may  franchiaes,  provide  the  trust  be  not 
be  a  trustee,  though  he  cannot  b«  perverted^  and  no  wrong  done  to  the 
reached  b^  the  process  of  uiy  court  beneficianea.  Where  the  trustee  is  a 
without  his  consent.  Hill  on  Trustees,  corporation,  no  modification  of  its  fian- 
49.  And  BO  may  the  State,  though,  as  chisea  or  change  in  its  name,  while  its 
I  take  it,  under  the  Ck)nBtitutiou,  only  identity  remains,  can  affect  its  right  to 
for  objects  germane  to  the  purpose  of  bold  property  devised  to  it  for  any  pui^ 
government.  The  Government  of  the  pose.  With  equal  plausibility  might  it 
United  States  has  accepted  and  ad-  be  pretended  that  the  acceptance  by 
ministered  such  a  trust  under  the  will  the  Government  of  the  United  States 
of  James  %nithson  'for  the  pn>motion  of  the  bequest  of  James  Bmithson 
of  knowledge  among  men.^  When,  limited  the  power  of  amendment  con- 
therefore,  the  donors  or  testators  of  tained  in  the  Federal  Constitution.  If 
these  charitable  funds  granted  or  de-  it  could  have  such  effects,  the  onlv  logi- 
vised  them  in  trust  to  the  municipality,  cal  consequence  would  be  that  the  ac- 
thoy  must  be  held  to  have  done  so  with  ceptance  of  a  trust  would  be  idtra  iotm 
tbe  full  knowledge  that  thdr  trustee  and  void ;  and  so  if  the  acceptance  of 
■o  selected  was  a  mere  creature  of  the  a  trust  by  a  municipal  corporation  can 
State,  an  agent  acting  under  a  revocable  operate  to  impair  the  power  of  the  sov- 
power.  Substantial^  they  trusted  the  ereign  over  it  as  such,  the  acceptance  is 
good  Auth  of  the  sovereign.  It  is  plain  a  nullity."  By  a  constitutional  pn>- 
—  too  plain,  indeed,  for  argument  —  vision  subsequently  adopted  in  Perm- 
that  (he  corporation,  by  accepting  such  s^mnia,  the  I^slature  is  thereafter 
trusts,  could  not  thereby  invest  itself  forbidden  to  entut  legislation,  such  as 
with  any  immunity  from  legislative  the  act  of  June  30,  1869,  wbich  was 
action.  Such  an  act  could  not  change  sust^ned  in  Philadelphia  v.  Fox,  S4 
its  essential  nature.  It  Is  surely  not  Pa.  St.  169.  Constitution,  1870,  Art.  3, 
ctxnpetent  for  a  mere  municipal  oigan-  i  32  -  atite,  J  122. 
iiation,  which  is  made  a  trustee  of  a  '  In  Gary  Library  d.  Bliss,  151  Mass, 
charity,  to  set  up  a  vested  right  in  that  364,  it  appeared  that  money  had  been 
eh&racter  to  maintain  such  organisa-  donated  oy  a  person  deceased,  to  the 
tion  in  the  form  in  which  it  existed  selectmen^  school  committee,  and  the 
when  the  trust  was  created,  and  thereby  settled  ministers  of  a  town  in  trust  to 
prevent  the  State  from  changing  it  as  maint^n  a  public  libmry  for  the  use  of 
the  public  interest  may  require.  Mont-  the  town.  Subsequently  a  statute  was 
peUem.  East  Montpeher,  29  Vt.  12,  21.  enacted  by  the  l^islature  creating  a 
This  whole  question  is  put  at  rest,  and  library  corporation,  and  provision  was 
tiiat  as  to  one  of  the  most  important  made  for  the  transfer  to  it  of  the  prop- 
of  theae  trusts  and  as  to  its  trustees,  by  erty  donated  for  the  library  on  the 
the  opinion  of  the  Supreme  Court  of  vote  of  the  town  assenting  thereto, 
the  United  States  in  Girard  v.  Phila-  It  was  held  that  the  statute  creating  the 
detphia,  7  Wall.  (U.  S.),  1,  14.  'It  library  corporation  and  providing  for 
caimot  admit  of  a  doubt,'  says  Mr.  the  transfer  of  th;  libraiy  property  to 
Justice  Oritr,  'that  where  there  is  a  it  exceeded  legislative  authority;  that 
valid  devise  to  a  corporation,  in  trust  the  l^pslature  could  not  change  the 
for  charitable  purposes,  unaSected  by  trustees  of  the  gift  otherwise  thsji 
■17  question  as  to  its  validity  because  in  case  tA  emergency;  and  that  the 
of  superstition,  the  sovereign  may  statute  impured  the  obligation  of 
interfere  to  enforce  the  execution  of  the  the   contract.     See  ante,  cuipter  iv. 
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ported  under  the  name  of  Vidal  v.  Girard's  Executors.'  The  act 
incorporating  the  city  of  Philadelphia  expressly  provided  that  the 
corporation  should  have  power  "to  purchase,  take,  possess,  and  en- 
joy lands,  franchises,  goods,  chattels,"  &c.,  without  limitatioQ  as  to 
value  or  amount;  and  the  acts  of  32  and  34  Heniy  VIII.,  disabling 
corporations  from  taking  by  devise,  were  declared  not  to  be  in  force 
in  Pennsylvania.  Under  these  circumstances,  it  was  held  that  the 
corporation  of  the  city  had  the  capacity  to  take  real  and  personal 
property  by  devise  and  bequest,  as  well  as  by  deed.  The  city  alao 
possessed  general  power  "for  the  suppression  of  vice  and  immoral- 
Index,  Conatitution;  Corporate  hibit  the  execution  of  such  trusts,  even 
Povierg.  though  the  act  of  incorporation  nuiT 

'  Vidal  V.  Girard's  Executors,  2  have  for  its  main  objects  mere  civil  ana 
How.  (U.  S.)  127.  The  court  lays  down  municipal  gDvemnient,  and  regulation, 
this  rule;  "Where  the  corporation  has  and  powers.  If,  for  example,  the  teo- 
alegalcapacitjto  take  real  or  personal  tator  by  his  present  will  had  devised 
estate,  there  it  may  take  and  hold  it  certain  estate  of  the  value  of  31,000,000 
upon  trust,  in  the  same  manner  and  to  for  the  purpose  of  applying  the  income 
toe  same  extent  ae  a  private  person  thereof  to  supplying  the  city  of  Fhila- 
may  do.  It  is  true  that  if  the  trust  be  delphia  with  good  and  wholesome  water 
repugnant  to,  or  inconaistent  with,  for  the  usee  of  its  citiiens,  from  the 
the  proper  purposes  for  which  the  cor-  River  Schuylkill,  why,  altliougb  not 
poradon  was  created,  that  may  furnish  specifically  eDumerat«d  among  the  ob- 
a  ground  why  it  may  not  be  compellable  jects  of  the  charter,  would  not  such  a 
to  execute  it.  But  it  will  furnish  no  devise  upon  such  a  trust  have  been  vahd, 
^und  to  declare  the  trust  itself  void,  and  within  the  scope  of  the  legitimate 
if  otherwise  unexceptionable ;  but  it  purposes  of  the  corporation,  and  the 
will  dmply  require  a  new  trustee  to  be  corporation  capable  of  executing  it  as 
eubstitut^  by  the  proper  court,  pos-  trustees?"  The  learned  judge  lurthcr 
Bessing  equity  jurisdiction,  to  enforce  observes:  "Neither  is  there  any  poei' 
and  perfect  the  objects  of  the  trust."  tive  objection,  in  point  of  law,  to  a 
Reaffirmed,  Petin  v.  Carey,  24  How.  corporation  taking  property  upon  a 
(U.  S.)  465;  Girard  v.  Philadelphia,  7  trust  not  strictly  within  the  scope  of 
Wall.  CO.  S.)  1;  in/ra,  i  980,  not«.  the  direct  purpoees  of  the  institution, 
The  following  further  observations  of  but  collateral  to  them."  See,  also  24 
Mr.  Justice  Story  (who  delivered  the  How.  465,  tupra.  By  this  it  is  not 
opinion  of  the  court  in  the  Girard  Will  meant  that  a  corporation  may  take 
Case)  are  of  especial  value:  "If  the  and  execitte  trusts  for  objects  "ut- 
purposes  of  the  trust  be  germane  to  the  terljr  dehor»  the  purposes  of  the  in- 
objects  of  the  incorporation;  if  they  corporation." 

relate  to  matters  which  will  promote  Liiterature  retaling  to  Oirard  WiU 
and  aid  and  perfect  those  objects;  if  Com;  "Life  of  Horace  Binney,"  by 
they  tend  (as  the  charter  of  the  city  of  Chariee  C.  Binney,  1903,  pp.  214-234. 
Philadelphia  expresses  it)  'to  the  sup-  The  biographer's  conclusion  is  well 
pression  of  vice  and  immorality,  to  the  justified  {p.  229),  "  that  as  long  as  the 
advancement  of  the  public  health  and  law  of  charitable  trusts  shall  exist  as 
Older,  and  to  the  promotion  of  trade,  a  part  of  American  jurisprudence,  his 
industry,  and  happineaa,'  where  is  the  [Binney's]  name  will  be  inseparably 
law  to  be  found  which  prohibits  the  connected  with  it."  See  also  "Great 
corporation  from  taking  the  devise  American  Lawyers"  edited  by  William 
upon  such  trust,  in  a  State  where  the  Draper  Lewis,  Vol.  IV.  p.  195,  1908, 
statutes  of  mortmain  do  not  exist  (as  article  on  Horace  Binney  oy  Charles  C. 
they  do  not  in  Penns^winia),  the  cor-  Binney.  Justice  Story's  description  of 
poration  iteelf  having  a  1^1  capacity  the  arguments  of  Mr.  Sergeant,  Mr. 
to  take  the  estate  as  well  By  devise  as  Binney,  and  Mr.  Webst«r;  Bee"Story's 
Otherwise?  We  know  of  no  authorities  Life  and  Letters,"  Vol.  11.  p.  467.  Mr. 
irbiob  inculcate  such  a  doctrine  or  pro-  Webster's  argument  on  tue  proposi- 
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ity,  the  advancement  of  the  public  health  and  order,  and  the  promo- 
tion of  trade,  industry,  and  happiness."  Girard's  devise  was  to  the 
eiiy,  in  trust,  for  the  establishment  of  a  college  for  the  edvcation  avd 
support  of  indigent  orphan  boys.  This  presented  the  inquiry  whether 
the  coqmration  was  capable  of  taking  real  and  persona)  estate  in 
trust  and  of  executing  the  trust,  and  the  aiSimatiTe  of  both  proposi- 
tions was  adjudged. 

§  9S4  (569).  KcDonoiiffh  Will  Cue;  DatIw  to  New  Orieaiu  «nd 
BatUmor*  to  odtiMta  the  Poor.  —  The  McDonough  W^  Ctue,  also 
decided  by  the  Supreme  Court  of  the  United  States,  affords  an  in- 
teresting and  uistrucdve  illustration  of  the  foregoing  principles. 
John  McDonough  died  in  New  Orleans,  and  by  will  gave  a  large 
amount  of  real  and  personal  property  to  the  city  of  New  Orleans 
(his  adopted  residence),  and  to  the,  city  of  Baltimore  (his  native 
place),  and  to  their  successors  forever,  with  aprohibition  against  any 
alienation  or  division  of  the  real  estate,  under  penalty  of  forfeiture. 
This  devise  was  made  for  the  purpose  of  "educcding  the  poor,  with- 
out the  cost  of  a  cent  to  them,  in  the  citiee  of  New  Orleana  and  Bai- 
timore,  and  their  respective  suburbs."  The  estate  thus  devised  was 
to  be  managed  by  six  agents,  three  to  be  selected  annually  by  each 
city;  and  the  municipal  authorities  were,  by  the  will,  excluded  from 
the  management  of  the  estate  or  the  appUcation  of  its  revenues. 
By  the  civil  code  of  Louisiana,  corporations  created  by  law  are  pei^ 
mitted  to  possess  an  estate,  receive  donaliona  and  legacies,  make  valid 
contracts,  and  manage  their  own  business;  and  the  city  of  New 
Orleans  was,  by  statute,  authorized  and  required  to  establish  piAlic 
schools  for  gratuitous  education,  &c.  The  city  of  Baltimore  was 
authorized,  by  statute,  to  establish  public  schools,  and  to  receive 
property  in  trust,  and  to  control  and  exercise  the  trust  for  any  of  its 
general  corporate  purposes,  including  educational  and  charitable 
purposes  of  any  description,  within  its  limits.  This  will  was  c<hi- 
tested  by  the  heirs.  It  was  held  by  the  Supreme  Court  of  the  United 
States  that  these  cities,  under  the  powers  conferred  upon  them,  had 
the  ri^t  to  receive  this  devise,  and  that  the  will  was  valid.    It  was 

tions  that  Chriatiuiity  is  part  of  tbe  valid,    will  be  found  in    "Webster's 

common  law  of  the  laud  and  of  Penn-  Works,"  edition  1851 ,  Vol.  VI,  p.  132, 

Sivania,   and   that   the    provision   in  under  the  title  of  "The  Christian  Hin- 

irard's  will  that  "no  eccleMSBtic,  mis-  ietiy  and  the  Religious  Instruction  of 

sionaiy  or  minister  of  any  sect  whatso-  the  Young."     8ee  infra,  {  089,  not«. 

ever"  should  ever  set  foot,  even  aa  a  SoeAugUHtao. Walton,  770a. 517, hcid- 

visitor,  within  the  college  grounds,  Ac.,  ingthattneStatet^Geoi^hadnotcoo- 

was  designed  to  foster  atheistic  or  anti-  ferred  power  upon  tbe  city  of  Augusta  to 

Christian  doctrines  and  therefore  in-  accept  or  administer  a  particular  trust. 
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also  held  that  under  the  Louisiana  code  (C.  C.  2026),  the  prohiH- 
don  against  alienation  did  not  invalidate  the  wiir' 

§  985  (570).  HcHickvn  WU  Oue;  Devli*  to  Otndnnati  for  flu 
Xducadoii  and  Soppoit  ot  Poor  and  Orphan  ObUdron.  —  The  sutv- 
ject  again  underwent  a  full  examination  in  the  McMicken  Will  Case, 
reported  under  the  name  of  Perin  v.  Carey.'  Charles  McMicken  de- 
vised and  bequeathed  a  large  amount  of  real  and  personal  property 
"to  the  city  of  Cincinnati  and  its  successors,  in  trust,  for  the  pur- 
pose of  building,  establishing,  and  maintaining  two  colleges  for  the 
edveation  of  boys  and  girls;  and  if  there  shall  remain  a  sufficient 
surplus  of  funds,  the  same  to  be  aj^lied  to  the  support  of  poor  white 
viaie  and  female  orphans."  By  the  will,  the  city  was  directed  to  make 
and  establish  all  necessary  regulations,  and  to  appoint  directors  to 
the  institution ;  and  it  was  prohibUed  from  ever  selling  any  portion 
of  the  real  estate  devised,  or  any  which  the  city  should  purchase 
for  the  benefit  of  said  institution.  By  its  charter,  the  city  had  ex- 
press power  given  it  to  acquire  and  hold  real  estate  for  the  legiti- 
mate objects  of  the  city.  There  was  nothing  in  the  charter  or 
statutes  of  the  State  prohibiting  the  city  hx>m  taking  and  adminis- 
tering charitable  trusts.  The  court  decided  that  the  will  was  valid; 
that  the  city,  as  a  corporation,  was  capable  of  taking  and  adminis- 
tering the  devises  and  bequests  for  the  charitable  uses  specified; 
and  that  the  restraint  upon  alienation  created  no  perpetuity  in  the 
sense  forbidden  by  the  law. 

g  986  (571).  HnlUnphy's  mu;  D*v1m  to  St.  Lonli  in  Tnut  for 
tb«  Boliet  of  Poor  Emigrant!.  —  By  the  will  of  Mr.  Bryan  MiiUanphy 
(founding  a  charity  still  in  beneficent  operation),  he  devised  "  one- 
third  of  all  his  property,  real  and  personal,  to  the  cUy  of  St.  Louis  in 
trust,  to  be  and  constitute  a  fund  to  furnish  relief  to  ail  poor  emigrants 
and  travelers  coming  to  St.  Louis  on  thdr  way,  bona  fide,  to  settle  in 
the  West."  The  greater  part  of  his  estate,  valued  at  over  $1,500,000, 
counted  of  lands  in  St.  Louis  County,  but  outside  of  the  city  limits. 
It  was  held,  under  special  provisions  of  the  statute  and  charter  of 
the  city,  that  the  city  corporation  bad  the  capacity  to  take,  and  that 

'  HcDouough  Will  Case,  15  How,  from  receiving  legacies  for  the  public 
(U.  S.)  367;  referred  to  supra,  {f  970-  purposes  of  health,  education,  and  char- 
973.  The  same  will  was  previoudy  ad-  ity,  seems  to  me  repugnant  to  all  sound 
judged  to  be  valid  bv  the  Supreme  ideas  of  policy  and  to  the  reason  of  the 
Court  of  Louisiana.  Mr.  Chief  .TuBtice  law."  HcDonougb's  Sue,  8  La.  An. 
Eu$tu,  in  delivering  the  opinion  of  the  171.  The  Girard  l^acy  was  sustained 
State  court,  Bustaming  HoDonough's  by  the  same  court.  Qirard  Heirs  v. 
will,  aajrs:  "That  without  a  positive  New  Orleans,  2  La.  An.  897. 
probibitioa  miuudpol  ixnpanttiona  in  ■  Perin  v.  Carev,  24  How.  (U.  S.) 
Ziouftiana    should    be    inci^wcitated  4S0.     In  McoT^and  (where,  however^ 
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as  the  statute  concerning  witb  did  not  prohibit  it,  it  could  take  by 
.  devise  the  same  as  natural  persons.  It  n'as  further  held  that  the 
city  could  take  upon  the  trusts  mentioned  in  the  will,  and  could  ex- 
ecute them  subject  to  the  control  of  the  court  of  equity,  whose  juris- 
diction in  Missouri  was  considered  to  be  founded,  not  upon  the  statute 
of  43  Elizabeth,  but  upon  the  common  law.' 

§  987  (572).  DevlM  for  BroetlOB  and  Support  of  Hoipital.  —  So 
a  bequest  to  the  city  of  Phiiadelpkia,  in  trust,  to  purchase  a  lot  of 
ground  in  the  city  or  neighborhood,  and  erect  thereon  a  hoapHal  for 
the  iTtdigent,  Mind,  and  lame,  and  to  apply  the  income  of  the  re- 
mainder to  the  comfort  and  accommodation  of  as  many  or  such 
persons  as  it  will  admit  of,  giving  preference  to  persons  resident  in 
Philadelphia  or  its  neighborhood,  is  valid,  since  it  is  in  trust  for 
objects  within  the  scope  of  the  corporate  duties  of  the  city.* 

§968.  Cluultabla  Tnuta  OBrmanB  to  Oorporgto  PnrpOMi.  —  The 
result  of  the  decisions  would  seem  to  be  that  a  municipality,  in  the 

the  statute  of  43  Elizabeth  is  not  in  and  the  court  expitaaed  tKe  DDinion 
force),  a  devise  to  the  city  of  Baltimore,  that  it  was  not  autharized  by  ita  charter 
"to  be  appUed,  under  t&e  direction  of  to  receive  real  proper^  within  or  with- 
soid  corporation,  to  the  relief  and  sup-  out  the  city  in  trust  for  the  charitable 
port  of  the  inmgent  and  necessitous  use  and  purpose  mentioned  in  the  will 
poor  persons  who  may,  from  time  to  of  the  testator.  The  court  further  held 
time,  remde  within  the  limits,  as  now  that  an  adjudication  upon  the  question 
luiown,of  the  twelfth  ward  of  said  city,"  of  the  corporate  power  of  the  city  of  St. 
waeadjudged  void,  asbein^  "too  va^e  Louis  by  the  courts  of  Missouri  could 
and  indefinite,  and  too  difficult  of  beinK  have  no  further  effect  or  authority  in 
correctly  ascerttdned,  to  be  enforced,  determininf;  the  validity  of  a  devise  of 
The  case  was  resided  as  being  em-  real  estate  m  New  York  than  the  reo- 
braoed  in  the  prior  decisions.  THppe  sonine  upon  wtiich  it  may  have  been 
V.  Fraiier,  4  Har.  &  Johns.  (Md.)  416;  founi£dKiveait,  and  that  it  wosforthe 
Dashiell  v.  Attorney-General,  5  Har,  &  courts  of  New  York  to  construe  the 
Johns.  (Hd.)  392;  6  Hot.  &  Johns,  charter  and  determine  whether  the  city 
<Hd.)  1;  infra,  {{  1100,  1103.  was  authorized  thereby  to  take  or  hold 

>  Chambers  v.  St.  Louis,  26  Ho.  543 ;  such  real  estate.  This  uKU  wtu  alto  in^ 
followed  in  Hafner  «.  St.  Louis,  161  volved  in  the  case  of  Clemens  v.  Clemens, 
Mo-  34;  on&,  i  980.  But  in  Boyce  v.  37  N.  Y.  59,  aff'g  60  Ba*.  366,  where 
St.  Louis,  29  Barb.  fN.  Y.)  650,  an  ac-  the  Court  of  Amieala  referred  to  the 
tion  which  also  involved  (Ae  validity  of  decision  of  the  Supreme  Court  in  the 
MuUanpht/'i  WiU,  it  was  held,  upon  a  case  of  Boyce  v.  St.  Louis,  29  Barb.  650, 
coiurtiruction  of  the  charter  of  St,  Louis,  supra,  ana  added  that  the  devise  might 
that  not  only  were  the  purposes  for  also  have  been  held  to  be  void  because 
which  the  city  might  receive  and  hold  in  contravention  of  the  provisions  of 
property  beyond  the  city  limits  par-  the  New  York  statutes  which  had  aboV- 
ticulariy  specified  and  limited,  but  also  ished  all  uses  and  trusts  in  real  estate 
that  the  property,  if  real  estate  and  within  that  State  except  as  authorized 
beyond  the  Umits  of  the  city,  must  be  and  modified  thereby,  the  trust  created 
neftr  enough  to  the  dty  to  admit  of  its  by  the  will  not  being  one  of  those  au- 
bong  used  or  held  for  one  or  more  of  thorized  by  the  statutes. 
the  specified  purposes;  that  the  city  '  Philadelphia  v.  Elliott,  3  Rawle 
was  not  entitled  to  take  or  hold  real  (Pa.),  170. 
estate  in  New  York  for  any  purpose. 
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absence  of  statutory  lestrictioDS,  may  take  a&d  hold  under,  and  ad- 
minister a  irutt  for  a  charitable  tae  under  a  gift  or  devise,  when  the 
charitable  use  is  germane  to  the  corporate  furpoeea;  and  that  such 
use  may  be  germane  thereto,  although  the  trust  is  not  specifically 
enumerated  as  among  the  purposes  of  the  municipality,  if  the  trust 
is  such  that  it  will  promote  and  perfect  them.'  The  fact  that  the 
charitable  purpose  is  one  for  which  the  municipally  is  not  specifically 
authorized  to  raise  money  by  taxation  does  not  make  the  trust  in- 
consistent  with  the  corporate  purposes  in  such  sense  as  to  prevent 
the  municipality  from  accepting  it.*  It  may  be  laid  down  as  a 
general  rule  that  educaiional  •purposes  are  public  purposes,  and  are 
not  to  be  considered  unrelated  to  the  objects  of  a  municipal  coi^ 
poradon,  unless  made  so  by  the  statute  laws  of  the  State,  or  e«:luded 
from  the  objects  for  which  the  particular  corporation  was  formed 
by  the  law  of  its  creation.*  And,  therefore,  cities  and  other  muni- 
cipal corporations  have  generally  been  held  to  have  capacity  to  take 
and  adnunister  trusts  which  have  for  their  object  the  promotion  of 

'  Vidal  n.  Girard's  Ex'rs,  2  How.  In  SwKBnt  t>.  Corniah,  64  N.  H.  IS, 
(U.S.}127.  8een(^a,{  BS3,  and  note,  it  wu  held  th&t  municipal  corporations, 
and  extracts  there  given,  from  this  case,  in  Nmo  Hampahire,  may  take  and  hold 
For  the  legal  histoiy  of  the  Girard  Will  pro^rty  in  trust  for  any  purpose  not 
Coat,  see  "Life  of  Horace  Binney"  by  foreign  to  their  institution,  nor  incom- 
Chaiiee  Chauncey  Binnev,  1903,  pp.  patible  with  the  objects  of  their  or^ani- 
214-228,  also  "Life  and  Letters  of  Jo-  lation.  A  town  is  capable  of  receiving 
aeph  Story"  by^his  son,  Vol.  II,  pp.  by  bequest  and  holding  in  trust  a  sura 
46(>-469,  and  "Webster's  Works"  (Ed.  of  money,  the  income  of  wUch  shaU  be 
1851),  Vol.  VI,  p.  133,  where  Webster's  invested  yearly  in  the  purchase  and  use 
argument  in  part  is  given.  A  devise  to  for  display  oi  United  StaUe  flags,  al- 
B.  town  of  property  to  be  used  by  the  though  it  hss  not  the  power  of  raising 
town  in  repairing  its  kighvxit/t  and  money  by  taxation  for  the  puipom  of 
bridget  yearly,"  beiiig  in  its  character  executing  the  trust.  Where  a  testator 
both  public  and  charitable,  is  valid,  not  bequeathed  a  sum  of  money  to  a  town 
only  by  a  special  statute  in  Connecttcuf,  "on  condition  that  the  same  be  ao- 
but  also,  it  would  seem,  without  the  aid  cepted,  and  invested  by  said  town  so  as 
of  any  special  enactment.  Hamden  v.  to  yield  an  income  of  not  less  than  six 
Rice,  24  Conn.  350;  CoggeahaU  v.  Pel-  per  centum  per  annum,  which  income 
ton,  7  Johns,  (N.  Y.)  Ch.  292  (bequest  shall  be  mveeted  yeariy^  in  'United 
to  erect  lenon-houae).  See  also  Attorney*  States  flags,'  to  be  used  witliin  the  said 
General  v.  Shrewsbury,  6  Beav.  220.  town  on  all  proper  occasions,"  with  pro- 
A  bequest  "to  the  citiiens  of  W.  to  pur-  vision  for  a  forfeiture  of  the  legacy  in 
chase  a  ^re  engine  "  was  regarded  as  a  case  the  town  should  omit  to  fulfil  the 
charitable  gift,  and  sustain^,  the  court  condition,  held  that  the  town  mi^ht 
considering  the  name,  whether  to  the  properiy  expend  a  reasonable  portion 
corporation  or  the  citiiens  eompoung  of  tne  income  of  the  fund  in  the  pur- 
it,  as  immaterial,  and  that,  as  the  ob-  chase  and  erection  of  flagstaffs,  ropes, 
ject  was  meritorious,  the  testator's  in-  halliards,  and  other  necessary  para- 
tention  should  be  allowed  to  t^Ee  effect,  phemalia. 

notwithstanding  any  misnomer  or  other       ■  Sargent    v.     Cornish,    58    N.     H. 

defect  in  name  or  form.   Wright  c.  Linn,  18;   Lovell  v.  Charieatown,  66  N.  H. 

9  Pa.  St.  433;  see  Kirk  v.  King,  3  Ban,  £84. 

436;    Tyrone  Tp.   School  Directors  d.         *  P«r  (Ti-a^,  J.,in  Handleyn.  Palmer, 

Dunklebe^er,  6  Fa.  St.  31.    As  to  name  103  Fed.  R^  39,  42. 
r,  see  onte,  f  349-351. 
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education.'  Libraries  may  be  regarded  as  educational  in  their  nature, 
or  closely  related  to  educational  purposes,  and  devises  and  bequests 
in  trust  to  erect  and  maintain  libraries  have  been  sustained.'  Other 
trusts  which  are  generally  sustained  as  germane  to  municipal  pur^ 
poses  and  not  inconsistent  therewith  are  gifts,  devises,  and  bequests 

'  Vidal  p.  Girard's  Ez're,  2  How.  (U.  &nd  M  pari^iea  ((nr^niEatioiu  created 

S.)  127  (colle^  for  the  education  and  for  parochial  or  religious  purposes)  may 

support    of    ludicent    orphan    boys) ;  legally  establish  schools  and  nuse  taxes 

McDonough  Will  Case,  IS  How.  (U.  S.)  to  maintain  them,  though  not  required 

367    (bequest    to    educate   the  poor) ;  to  do  so  under  a  penalty  for  n^ect,  M 

Perin  n.  Corey,  24  How.  (U.  S.)  465  (de-  towns  are,  it  was  decided  by  the  Bu- 

vise  to  Bstabnsh  colleges).    City  held  to  preme  Court  of  that  State,  ttuit  a  paiUi, 

have  power  to  take  and  administer  de-  as  well  aa  a  town,  was  capable  of  takiiig 

vise  in  trust  "to  be  expended  in  said  and  boldinf  a  devise  of  real  estate,  "to 

city  in  the  erecHon  of  xhool-funuet  for  be  applied /or  the  use  of  achooli."    Sut- 

the  education  of  the  poor."    Handley  ton  First  Pariah  v.  Cole,  3  Pick.  (Mass.) 

V.  Palmer,  103  Fed.  Hep.  39,  aS'g  91  232.    In  this  case  the  court  seemed  to 

Fed.   Rep.   S4S.     A  school  society  in  be  of  opinion  that  such  corporations 

Connectieut  is  a  corporation,  and  as  such  could  not  take  or  hold  real  property  for 

it  is  lield  that  it  may,  upon  well-settled  purposes  tehoUy  foreign  to  the  objectt 

prindpleB,  take  a  devise  or  bequest  in  for  which  they  were  created.    2  Washb. 

trust  for  educational  purposes.    South-  Real  Prop.  (4th  ed.)  p.  519,  pi.  3.     A 

ington  fliBt  Cong.  Soc.  p.  Atwater,  23  eift  to  a  town  to  apply  the  income 

Conn.  34.  "to  Ihe  rupport  of  the  pimic  tehooU  in 

In  Indiana,  the  statute  of  43  Bliia-  said  town  in  such  way  as  the  town  shall 

beth.  chap,  iv.,  is  in  force  (McCord  v.  jiit^best"isagiftforacharitableuBe, 

Ochiltree,  8  Blackf.  (Ind.)  15),  and  a  which  the  town  may  properly  take. 

deviaeof  real  property  in  a  town  in  that  Davis  t>.  Barnstable,  154  Mass.  224. 

State,  to  be  "forever  ammrpriated  to  In  Tennessee  it  is  held  that  a  devise 

Ihe  education  of children  of  this  of  land  to  dinrctors  of  a  school  diatrict 

town  "  is  within  that  statute,  and  valid,  for  the  purpose  of  erecting  a  oMege  of 
and  trustees  will  be  appointed  by  the  learning  on  the  land  is  vafid.  State  v. 
court  to  manase  the  trust.  Richmond  Smith,  16  Lea  (Tenn.),  662.  In  Texai, 
V.  State,  5  ludT  334.  A  townAip  is  by  it  is  decided  that  a  bequest  to  a  county 
statute  a  distinct  municipal  corporation  "for  the  benefit  of  puMie  aehoola"  iancrt 
for  school  purposes  and  is  capable  of  void  for  uncertainty,  and  that  it  is  con- 
becoming  a  trualee  to  receive  fuads  be-  sistent  with  the  object  and  function  of 
queathed  to  it  for  the  use  of  the  public  the  corporation,  wnich  may  take  and 
schools.  Skinner  V.  Harrison,  116  Ind.  administer  such  a  trust.  Bell  County 
]39.  In  this  State,  also,  a  tmttOj/  has  v.  Alexander,  22  Tex.  360.  Bequest 
the  legal  capacity  to  take  a  demte  of  the  held  void  because  the  "echool  eommii- 
property  of  a  teetator  as  a  permanent  tioneri"  named  were  not  a  eorporatt 
fund,  the  income  from  whica  is  to  be  body.  Janey's  Executor  v.  Latuie,  4 
used  in  educating  a  specified  class  of  Leigh  (Va.),  327. 
children  of  the  county.  Crai^  t>.  So-  ■  Under  charter  power  "to  acquire 
crist,  £4  Ind.  419.  In  this  case  the  by  .  .  .  devise  .  .  .  lands  for  .  .  . 
county  only  had  power  to  "prosecute  any  other  public  purpose,"  a  city  may 
and  drfend  ndts  "  and  toe  the  exeidae  of  accept  a  devise  of  eitl^r  real  or  personal 
"all  other  duties,  rights,  and  powers  proparty  to  establish  and  maintain  a 
incident  to  corporations  not  incomos-  miotic  Itbrary.  Beurhausti.  Cole,94Wis. 
tent  with  the  provisions  of  this  act."  617.  Underpowertotownsto"grantand 
The  court  held  that  the  purposes  of  the  vote  such  sums  of  money  as  tney  shall 
trust  created  by  the  will  were  not  for-  jud^  necessary  ...  to  establish  and 
eign  to,  or  inconsistent  with,  the  gen-  maintain  publtc  librariet  and  reading 
eral  purpoeee  for  wiiich  the  county  was  rooms  for  the  free  use  of  all  the  inhabit- 
created  a  corporation.  ants  of  the  town,"  a  town  may  accept  a 

As  towns  in  Mawachueetta  were  lia-  gift  for  these  purposes,  and  may  provide 

ble  by  statute,  under  a  penalty,  for  neg-  additional  money  by  taxation.      Attor- 

lect  to  support  schools  (anie,  f  40),  ney-General  o.  Nashua,  67  N.  H.  478. 
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in  trust  for  the  relief  or  aid  of  the  poor  and  indigent  in  varying 
forms.' 

%  dS9  (573).     Dvtisea  and  Onsts  tor  ObjMU  Torolgn  to  Oorponta 

PocpoMt.  —  But  municipal  corporationa  cannot,  for  the  same  rea- 

'  Philadelphia  i>.   Elliott,   3   Rawle  erty."    It  was  held  that  a.  bequest  to  a, 

(Fa.}>  170>  cit^  ""J^'  i  SS'^-    A  devise  county  to  "be  put  at  interest  in  the 

of  property  to  "be  used  in  the  discre-  county  treasury  for  ten  yeare  and  the 

tion  of  the  acting  selectmen  of  Bridee-  interest  yearly  of  it  to  be  applied  for 

port   for   the    special    benefit   of   tne  the  support  of  ihe  poor  of"  a  certain 

worthy  desennn^  poor  white,  American,  township,  and  "at  that  period  they 

proteetant,  democratic,  inUiowa  and  or-  stop  the  interest  and  keep  all  that  ia  in 

pftorw  residinK  in  Bridgeport  until  all  is  the  ticasury  for  the  use  of  the  ooun^ 

e:iq>ended"heldnottocievoidforuncer-  forever"   wa    a  vaUd  devise  to  the 

tamty,  and  to  be  a  vahd  devise  in  trust,  county  in  trust  to  apply  the  interest  for 

Beardslev  v.  Bridgeport,  5:i  Conn.  489.  the  prescribed  period;  that  the  charity 

Devise  of  real  estate  to  county  commis-  was  public  in  its  charaeter;    and  that 

sioners  "in  trust  for  tbe  use  and  benefit  the  county  bad  power  to  administer  it. 

of  the  orphan  poor,  and  for  other  desti-  Lawrence  County  v.  Leonard,  83  Pa. 

tute  peraoos  in  said  county,"  held  valid.  206.    A  bequest  for  the  benefit  of  indi- 


1  iTuiiana  can  accept  a  trust  duty  of  providing  for  the  support  of  the 

under  the  will  of  an  individual  to  estab-  poor.  Bell  County  o.  Alexander,  22 
lisb  a  home  for  worthy  unfortunate  per-  Tex.  3fi0.  Under  authority  conferred 
»om  nd  orphan  bom.  Rush  County  v.  by  charter  to  acquire  by  devise  lands 
Dinwiddie,  139  Ind.  128.  A  city  may  for  certain  enumerated  purposes  and 
accept  a  devise  in  trust  for  the  estat>-  for  "any  other  public  purpose,"  a  dty 
lishment  and  maintenance  of  a  found-  may  accept  a  devise  of  either  real  or 
Knj;  hospital  for  the  speeifie  purpose  of  personal  property  to  provide  a  home  for 
relieving  unfortunate  females  and  cap-  aged  and  poor  resid&nti.  Beurliaus  ». 
ing  for  and  protecting  their  afTspring,  Cole,  94  Wis.  617. 
Such  devise  is  in  effect  a  provision  for  But  in  New  York,  it  has  been  held 
the  poor  and  is  therefore  a  proper  muni-  that  in  the  absence  of  a  speciai  grard  of 
dpal  object.  Phillips  v.  Harrow,  S3  power  by  statute,  a  town  cannot  act  as 
Iowa,  92.  Bequest  to  tht  orphana"  of  trustee  of  property  given  for  charitable 
a  municipal  corporation  sustained,  purposes.  Hence,  although  it  may  take 
Mary,  Succession  of,  2  Rob.  (La.)  438.  a  devise  for  all  or  one  of  its  corporate 
Bequest  to  a  town  for  the  «w(Ay  and  purposes,  —  e.  g.,  the  support  of  the 
unforlunale  poor  held  vahd.  Dascomb  poor  that  it  is  obliged  by  law  to  nmin- 
r.  Marston,  80  Me.  223.  A  town  may  tain,  —  it  cannot,  without  express 
take  and  administer  a  trust  fund  tor  the  statutory  authority,  take  a  devise  in 
benefit  of  a  worthy  class  of  inhabitants,  trust  for  charitable  purpoeea  or  for  a 
e.  g.,  widows  in  straitened  circumstances,  purpose  which  is  not  corporate,  —  e.  p., 
altliough  they  are  not  strictly  paupers  for  the  benefit  of  poor  persons  for  whose 
and  notwithstanding  the  fact  that  it  support  it  is  not  under  statutory  liabll- 
has  no  power  to  raise  money  by  taxa-  ity.  Fosdick  o.  Hempstead,  125  N.  Y. 
tion  for  the  purpose.  Lovell  v.  Charles-  581.  This  decision,  unless  resting  upon 
town,  66  N.  H.  584.  local  legislation,  seemstobecontTsr^to 
In  Ohio,  "rifts,  grants,  and  devises  the  weight  of  authority.  In  other  jur- 
to  the  poor  rf  any  township "  are  by  isdictions  it  would  seem  to  be  generally 
statute  (Swan's  Stat.  637}  "^good  and  and,  in  our  view,  property  held  that  if 
vaUdin  law"  when  made  ijire^i/ to  the  a  municipality  hssauthonty,  in  theab- 
poor;  and  they  are  held  to  be  good  sence  of  statutoiy  restriction,  to  take  a 
when  made  to  a  trustee,  in  trust  for  the  devise  for  the  support  of  the  poor  that 
poor  of  a  township,  tjrraey's  Execu-  it  is  by  statute  obliged  to  support,  a 
tors  11.  Wooden,  1  Ohio  St.  160.  Coun-  devise  in  trust  for  the  support  of  pep- 
ties  in  Pennsyfrnnta  had  authority  "to  sons  in  straitened  circumstanoes,  al- 
take  and  hold  real  estate  within  their  though  not  legally  paupera,  is  geraiane 
corporate  limits  and  also  personal  prop-  to  its  corporate  purpoaes  and  is  not  in- 
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sons  applicable  to  ordinary  corporations  a^regate,  hold  lands  m 
Inul  for  any  object  or  maUer  whtMy  foreign  and  not  germane  to  the 
■purpose  for  which  they  are  created,  and  in  which  they  have  no 
interest.'  Thus,  while  the  supervisors  of  a  county,  who  are  made, 
by  statute,  a  corporation  for  special  purposes,  may  take  by  grant 
a  parcel  of  land  in  trust  that  they  should  erect  a  court-house  aiid  jail, 
these  being  county  purposes,  they  cannot  be  seized  without  legis- 
lative authority  as  trustees  for  the  use  of  an  individual,  or  in  trust 
for  building  a  church  or  schoothouse  for  the  use  of  the  inhabitants 
of  a  poritcu/or  town  in  the  county.'     So  a  corporation,  with  au- 

consistent  therewith.    See  ewes  cited  *  Jackson    v.    Hartwell,    8    Johns. 

above.  (N.  Y.)  422.    See  also  Jackson  v.  Cory, 

■  Plowd.  103:    I  Kyd  on  Corp.  72;  8  Johns.  fN.  Y.)  385. 

Howe,  Inrt,  1  Paise  (N.  Y.),  214;   So.  "Our  laws  are  full  of  instances  of 

Newma'l:et  Heth.  Sem.  Tra.  v.  Peaslee,  pereotia  clothed  with  corporate  poireis 

15  N.  H.  317,  331;    Faraiers'  Loan  &  for  certain  special  purposes.    The  loan 

T.  Co.  V.  Carroll,  5  Barb.  (N.  Y.)  613;  officers  of  a  county  are  a  corporation; 

Horab^k    v.    Westbrook,    9    Johns,  and  could  they,  aa  such,  receive  a  grant 

<N.  Y.)  "TZi  North  Hempstead  v.  Hemp-  of  land  for  the  use  of  a  town  or  of  a 

St«ad,2Wend.  (N.  Y.)  109;  Cc^geahall  church?    Certainly  not.     Nor  can  the 

■   p.    Pelton   Oeg*cy   for   townhouae),    7  supervisors  of  Oneida  County  take  a 

Johns.    Ch.    (N.   Y.)    292  ;    Sloane   o.  grant  of  land  for  the  use  of  the  town  of 

HcConahy,  4  Ohio,  157;    Maysville  t>.  Rome.    Such  a  grant  must  be  deemed 

Wood,  l(fe  Ky.  263,  quoting  text  and  void  upon  every  ^principle,  whether  we 

holding  that  a  muoicipal  corporation  consider  the  special  and  defined  objects 

cftnnot  hold  land  interest  for  rdi^itnia  of  a  corporate  capacity  in  the  board  of 

See   this   and    other   cases  supervisors;    whether  we  consider  the 

*Q   notes   to   this   section,  power  given  Ihetn  by  statute  to  take 

.       _,  ,  —    »nfro,  55  1100,  1103.  conveyances  of  land  for  the  u«  o]  the 

In  Franklin's  Estate,  150  Fa.  437,  ermnty;    or,   lastly,  whether   we    refer 

449,  Heydrick,  J.,  who  delivered  the  to  the  incapacity  of  all  corporations 

opuuonofthecourt,Baid:  "Amunicipal  to  hold  lands  in  trust  for  any  other 

corporation,  like  a  private  corporation,  object  than  that  for  which  the  corpora.- 

is  a  legal  entity,  existing  only  in  con-  tion  was  created.     Whether  the  court 

templation  of  law,  and  in  virtue  of  law.  of  equity  would  or  would  not  prevent 

Being  the  creature  of  law,  it  can  have  the  trust  as  to  the  inhabitants  of  Rome 

only  those   capacities    which   are   im-  from  failing  for  want  of  a  trustee  is  not 

parted,  and  exercise  only  those  powers  a  question  for  a  court  of  law  (in  an 

which  are  expressly  or  by  necessary  action  of  ejectment)  to  decide."     Per 

implication  granted  to  it.     Its  objects  Curiam,    in    Jackson    o.    Hartwell,    8 

being    goverrmiental,    ita    appropriate  Johns.  {N.  Y.)  422.     See  ante,  J  983, 

functions   are   all   necessarily   govern-  note.    LegiMature  or  chancery  rnay,  in 

mental.     In  the  absence,  therefore,  of  •gro'per  cases,  appoint  trustees.    Bryant's 

an  express  grant  of  power  to  accept  Lemee  v.  McCandless,  7  Ohio,  Part  2, 

and  hold  property  upon  purely  private  135;    Chapin  v.    Winchester    School 

trusts,  and  to  execute  such  trusts,  it  District,  35  N.  H.   445;    Girard  Will 

can  no  more  do  so  than  can  a  noa-  Case,  2  How.  127;    Shotwell  v.  Mott, 

entity.    Indeed,  as  to  everything  dehare  2  Sandf.  (N.  Y.)  Ch.  46.    It  was  said  by 

its  Intimate  field  of  operations,  it  is  Mr.  Justice  Story,  in  Vidal  v.  Philadel- 

as  if  It  were  not.     Instances  are  not  phia,  2  How.  (U.  S,^  127,  that  there  is 

wanting  in  which  municipal  corpora-  "no  positive  objection  in  point  of  law 

tions  have  executed  trusts  committed  to  a  corporation  taking  property  upon 

to  them  by  private  persons,  but  these  a  trust  not  strictly  within  tne  scope  of 

have  been,  for  public  purposes,  ^rmane  its  institution,  but  collateral  to  it;  nay, 

to  the  objects  of  the  corpoistion,  and  for  the  benefit  of  a  stt&iiKer  or  another 

tb^tiave  been  upheld  for  that  reason."  corporation."    See  also  Ferin  v.  Carey, 


i  infra 
ra,  5  9S 
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thority  to  establish,  in  a  designated  town,  an  institution  "  for  the 
instruction  of  youth,"  cannot  be  a  trustee  under  a  will  or  grant 
'to  hold  funds  and  pay  over  the  income  thereof  for  the  support  of 
missionaries.'  In  this  country,  generally  speaking,  a  trust  for  relu 
giout  purposes,  espedaUy  if  of  a  denominational  or  sectarian  ckarader, 
is  foreign  to  the  purposes  for  which  municipal  corporations  are 
created,  and  when  it  is  so  the  municipality  cannot  accept  and  hold 
property  in  trust  for  these  purposes.* 

$  990  (574).  Whan  tha  State  alon*  can  qaoitlon  the  Power,  — 
Whether  a  municipal  corporation,  with  power  to  purchase  and  hqld 
real  estate  for  certain  purposes,  has  acquired  and  is  holding  ruck 
property  for  other  purposes,  is  a  question  which  can  only  be  deter- 
mined in  a  proceeding  instituted  at  the  instance  of  the  Stale.  If 
there  is  capacity  to  purchase,  the  deed  to  the  corporation  divests 
the  estate  of  the  grantor,  and  there  is  a  complete  sale;  and  whether 
the  corporation,  in  purchasing,  exceeds  its  power  is  a  question 
between  it  and  the  State,  and  does  not  concern  the  vendor  or 
others.* 

24  How.  465,  per  Wayne,  J.   But  Chan-  purpose;  thnt  it  was  not  a  municipal 

cellor  Keni,  in  stating  that  a  corpora-  purpose;    that   it  was  intended   that 

tion  may  be  a  trustee,  adds:   "And  at  church  and  State  should  be  separate; 

this  day,  tlie  only  teasonable  limitation  and  that  a  gift  to  a  public  corporation 

is,  that  it  cannot  be  seized  of  land  in  in    trust   for    religious    puiposes    was 

trust  for  purposes  foreign  to  its  institu-  foreign  to  the  institutions  of  the  coun- 

tion."    2  Kent  Com.  280.  try.    See  also  Coming  v.  Christ  Church, 

'  South  Newmarket  Methodist  Semi-  11  N.  Y.  Supp.  762.     But  in  Phillips 

nary  Tnisteeo  c.  Peaslee,  15  N.  H.  317.  v.  Harrow,  93  Iowa,  92,  it  waa  bdd 

But  towns  in  New  HatmishiTe,  it  has  that  a  devise  in  trust  for  the  benefit 

been  decided,  may  legally  hold  lands  of  the  religious  societies  of  the  city, 

in  trust  for  the  su^orl  of  rdigion  wUhin  wiihout  regard  U>  eecl,  and  to  include  au 

their  limits.    The  Dublin  Case,  38  N,  H.  denomiruiiiom  professing  to  work  for 

450,  456.    "Such  instances,"  says  Per-  the  good  and  well-being  of  mankind, 

ley,  C.  J.,  giving  the  jud^ent  of  the  was    for    a    legitimate    purpose,    and 

court  (lb.  p.  577),  "are,  it  is  believed,  might  be  accepted  by  the  city.    Supra, 

very   numerous   m    this    State.  ...  j  ft""  --'- 


I.  Sheely,  12  Wall.  (U.  8.) 

entertiun  a  doubt  that  to  maintain  lh«  35;    Myers  v.  Croft,  13  Wall.  (tl.  S.) 

insHitilion*  of  religion  is  an  object  quite  291 ;  New  York  L.  Ins.  Co.  r.  Cuyahoca 

consistent   with    the   general  purpose  County,  106  Fed.  Rep.   123,  137,    dt- 

for  which  towns  are  created,  and  that  ingtext;  Barnes  v.  Miutnomah  County, 

towns  bavB  at  least  an  indirect  interest  145  Fed  Rep.  695;   Eufaula  v.  McNab, 

in    promoting    religion    within    their  67  Ala.  £88;   Natnma  W.  &.  M.  Co.  d. 

limits."  Clarkin,  14  Cal.  544;    Commonwealth 

»  MaysviHe  v.  Wood,  102  Ky.  263.  ti.  Wilder,  127  Maaa.  1,  6,  citing  tejrt; 

In  this  case  land  was  dedicated  for  JefTeison  County  v.  Grafton,  74  Hiss, 

"meeting  bouse  square."     This  dedi-  435;    Chambers  v.  St.  Louis  (Mullan- 

cation  was  construed  by  the  court  as  phy's  devise  to  city  of  St.  Louis),  29 

a  devoting  of  land  to  "religious  pur-  Mo.  543,  577;   Landu,  Coftman,  50Mo. 

poses  and  making  it  a  place  of  religious  243;   Hafner  c.  St.  Louis,  161  Mo.  34; 

instruction  and  worship."    It  was  held  Gilbert  v.  Berlin.  70  N.  H.  396   citing 

that  the  city  eouid  not  take  and  hold  text;    Camden  County  v.   Colhns,   60 

the  land  under  the  dedication  for  that  N.  J.  L.  367,  citing  text;    Davidson 
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§  991  (575).  Power  ol  AUnutlon.  —  Municipal  corporations  pos- 
sess the  vncidenial  or  implied  righi  to  alienate  or  dispose  of  the  prop- 

Con^  «.  Chamberg's  Ex'ra,  3  Jones  itanta  of  a  town  con  be  EMseesed  to 
Kq.  (K.  C&T.)  253,  258,  per  Pearaon,  J.;  raise  money  to  purchase  landa  to  be 
Raley  r.  Umatilla  County,  15  Or^.  used  for  anv  otber  purpose  than  the 
172;  Leaiure  v.  Hillf^as,  7  Serg.  i  execution  of  some  lawful  requisition, 
Rawle  (Pa.),  313,  320;  Goundie  v.  Lb  a  different  question."  Text  approved. 
Northampton  Water  Company,  7  Pa.  Conunonnealth  v.  Wilder,  127  Mass.  1 ; 
St.  233;  BtUTow  ».  Naabville  ft  C.  Matthews  v.  Alexandria,  68  Ho.  115; 
inea  Par.  Pol.  Jury  v.  Foul- 
.  _  .,  .)  La.  An.  64. 
citing  text.  "The  rule  stated  by  Dillon  [in  this 

A  corporation  cannot  hiM  property  section]  has  been  indorsed  by  two  well 
in  violation  of  its  charter,  nor  can  it  considered  cases  in  Indiana,  ^  Hay- 
toJbe  it  in  violation  of  its  charter  by  an  ward  v.  Davidson,  41  Ind.  212, 214,  and 
aetoflhe  law.  Cases  laat  cited,  and  see  Baker  v.  Neff,  73  Ind.  68.  Other  States 
also  Bank  of  Mich.  v.  Niles,  1  Doug,  where  the  question  has  been  presented 
(Hich.)  401;  Bank  of  Va.  r.  Poitiaux,  adopted  the  same  rule,  ana  the  8u- 
3  Rand.  136;  Martin  v.  Branch  Bank,  preme  Court  of  the  United  States,  in 
15  Ala.  587;  Baird  v.  Bank  of  Wash.,  Union  Nat.  Bk.  v.  Matthews,  S8  U.  8. 
11  Serg.  &  R.  411;  Goundie  v.  North-  638,  holds  to  the  same  doctrine."  Per 
ampton  Water  Co.,  7  Pa.  St.  233;  Croi?,  J.,  in  Barnes  v.  Suddaid,  117  111. 
AngeU  &  Ames  Corp.  JS  152,  153.  ';if  237.  See  also  Hough  v.  Cook  County 
B  corpomtion  be  f oroidden  by  its  Land  Co.,  73  Bl.  23 ;  and  Alexander 
charter  to  purcAow  or  (dU  land,  a  deed  v.  ToUeston  Gub,  110  Ul.  65;  ante, 
made  to  it   would  be   void."       lb.;  J  980. 

Leazure  v.  Hillegos,  7  Serg.  &  Rawle  A  village  had  power  "to  acquire  by 
(Pa.),  313.  Distinction  between  pro-  purchase  or  otherwise,  and  to  hold  r^ 
hibitioD  to  lake,  and  a  prohibition  estate  or  any  interest  therein,  .  .  .  for 
merely  to  hold.  See  Bank  d.  Niles,  1  the  use  of  the  corporation  and  to  sell 
Doug.  (Mich.)  401;  Bank  v.  Pottiaux,  or  lease  the  same.  It  bought  certain 
3  Rand.  (Va.)  136;  Leazure  v.  Hillegas,  lands  for  the  express  purpose  of  donat- 
tupra.  Legidative  reeopnlion  of  the  ing  them  for  the  construction  of  a 
municipal  ownership  of  real  property  manufacturing  plant  within  its  limits, 
mdidaUa  its  acquisition,  although  the  and  the  lands  were  conveyed  by  the 
municipality  lacked  capacity  to  take  village  for  that  purpose.  In  a  suit  by 
and  hold  at  the  time  of  acquisition,  the  village  to  set  aside  the  deed  made 
New  York  Life  Ins.  Co.  v.  Cuyahoga  by  it  as  unauthorized  and  invalid,  it 
County,  106  Fed.  Rep.  123,  137.  A  was  held  that  the  village  had  no  au- 
deed  of  real  estate  was  mode  by  Betsy  thority  or  capacity  to  purchase  the 
Flagg  to  the  town  of  Warixster,  in  con-  lands  for  the  purpose  referred  to ;  that. 
sidera^D  <A  five  dollars  (nominal),  being  without  capacity  to  purchase 
and  that  the  town  should  support  her  for  the  purpose,  it  never  acquired 
(she  being  lawfully  settled  in  the  town  title,  either  legal  or  equitable ;  that 
while  single).  The  court,  without  decid-  although  the  donee  had  no  title  under 
ing  that  the  acceptance  of  a  deed  by  the  circumstances,  yet  as  he  was  in 
the  officers  of  the  town,  the  considera-  possession  and  the  village  could  not 
tion  of  which  imposes  upon  the  inhabit-  prevail  without  the  aid  of  the  illegal 
ants  any  expense  or  burden,  would  transaction,  the  court  would  refuse 
create  a  binmng  ctaitract  on  the  part  to  aid  either  party,  but  leave  them 
of  the  town,  or  that  the  grantor  might  where  it  found  them,  both  parties  be- 
not  avoid  a  deed  of  which  such  obli^-  ing  in  niri  ddicto.  The  court  suggested 
tion  was  the  only  consideration,  held  that  the  remedies  of  the  city  weie  to 
that  the  town,  on  the  delivery  of  the  sue  the  vendors  who  knew  of  the  illegal 
deed  to  it,  became  seized  of  the  estate,  purpose  in  acquiring  the  lands  for  tne 
could  maintain  ejectment  against  a  dis-  purchase  price,  or  possibly  the  village 
seiior,  and  that  the  deed  would  remain  officers  might  be  liable  for  misfeasance. 
good  until  avoided  by  the  grantor,  or  by  Markley  v.  Mineral  City,  58  Ohio  St. 
some  one  in  privitv  of  estate.  Worces-  430.  The  village  had  power  to  acquire 
ter  V.  Eaton,  13  Mass.  371.  The  court  real  estate  and  received  a  deed  for  the 
says  (,1b.  p.  378),  !'Wheiher  the  iuhab-  lands,  and  such  title  as  it  acquired 
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eit;,  real  or  personal,  of  the  corporation,  of  a  private  nature,  unless 
restiained  hy  charter  or  statute ; '  they  cannot,  of  course,  dispose 

oould,  UBder  the  princi^lra  Hteted  in  doea  not  pieveat  it  from  seUinj;.  Car- 
the  tex^  only  be  questioned  by  the  lUle  Gas  A  Water  Co.  v.  Carhsle,  218 
State.  It  may  be  doubted,  therefore,  Pa.  554.  Aa  to  power  to  sell  water  and 
whether  under  the  circumBtauces  the  gas  worka  constructed  and  mui^ed 
conclusion  of  the  court  was  correct.        By  municipalitiee,  see  next  note. 

■  Shannon  v.  O'Boyle,  51  Ind.  565  A  municipal  corporation  had  bu- 
(stock  of  railroad  company  owned  by  tbority  to  «eu  its  r^  estate  for  ciuA. 
couuW):  Platter  v.  Elkhart  County,  It  sold  for  part  cash,  part  notes.  It 
103  Ind.  360;  Fort  Wayne  v.  Lake  was  held  that  the  municipality  was 
Shore  &  H.  S.  R.  Co.,  132  Ind.  558,  ettopped  la  ditpute  the  vtdidUy  of  the 
citing  UrjA;  Kings  County  F.  Ins.  Co.  Bale  by  retaining  the  benefits.  The 
V.  Stevens,  101  N.  Y.  411,  416,  citing  contract  was  witbin  the  power  of  the 
text;  Buffalo  t>.  Balcora,  134  N.  Y.  532;  mimicipality,  and  the  only  question  at 
People  V.  Albany,  4  Hun  {N.  Y.)  675,  issue  was  as  to  the  makme  of  a  deed 
679;  New  York  Hail  &  N.  T.  Co.  v.  before  the  price  was  paiiT  Book  v. 
Shea,  30  N.  Y.  App.  Div.  266,  citing  Polk,  81  Ark.  244.  Even  if  a  city  has 
text;  Reynolds  Heira  v.  Stark  County,  not  authority  to  sell  otherwise  than  for 
5  Ohio,  204;  Carlisle  Gas  &  W.  Co.  «.  cash,  a  purduuer  of  property  who  has 
Carlisle,  218  Pa.  554.  made  a  mortgage  to  the  city  for  the 

A  municipal  corporation  may  sell  purchase  price  carvnot  qaeslwm  the  vol- 
and  dispose  of  property  held  for  general  tdiiy  of  the  mortgage  in  a  suit  by  the 
eonvenieTice,  pleasuTe,  or  profii,  e.  g.,  the  city  to  foreclose  it.  Buffalo  v.  Balcom, 
int«rc8t  of  a  town  in  a  branch  Taiiroad  134  N.  Y.  532.  CcmatituUonci  vro- 
connecting  the  town  with  the  main  line,  visiont  prohibiting  any  city  from 
Searcy  u.  Yamell,  47  Ark.  269.    In  the  giving  property  to   or  m  aid  of  any 


absence  of  anv  statute  prohibiting  it,  individual,  association,  or  corporation, 

a  dty  may  sell  property  sold  for  unpaid  preclude  a  city  from  grantiiig  a  Hte  to 

taxea,  and,  in  default  of  bidders,  struck  a  charitable  KospHol  for  a  Ttominal  eon-- 

off  to  the  city,  and  may  take  a  mortgage  eidtration,,  and  this  is  so,  although  the 

from  the  purchaser  to  secure  the  pur-  constitution  permits  the  city  to  make 

chase  price.     It  may  make  such  sale  provision  for  the  aid  or  suppoili  of  its 

to  the  original  owner  of  the  property,  poor,  and  to  provide  for  the  support, 

Buffalo  t>.  Balcom,  134  N.  Y.  532.    A  maintenance,  and  education  of  inmates 

ecnatty  is  not  a  municipal  corporation  of   orphan   asylums,    &c.      Mt.    Bina) 

proper,  and  it  has  been  held  that  it  Hospital  v.  Hyman,  92  N.  Y.  App.  Div. 

cannot,  without  alatvlory  authority,  sell  270.     An  exposition,  though  in  form  a 

land  belonging  to  it,  although  the  land  private  corporation,  AeM  to  be  a  pvHie 

may  not  be  applied  to  a  public  use.  purpose   justifying   a    conveyance    of 

West  Carroll  v.  Gaddis,  34  Ia.  An.  928;  real  property  belonging  to  the  oity  by 


J    ..  Grafton,  74  MiM.  virtue  of  express  leeidativa  authority 

*ao.    But  qaetreT  therefor,     miimeapolis  n.  Janney,  86 

By  virtue  of  its  incidental  or  im-  Miim.  111.    An  improvident  sale  made 

plied  power,  a  dty  may  edl  slock  which  by  a  municipal  corporation  in  the  ezer- 

It  may  own  in  corporations,  e.  g.,  in  a  use  of  its  discretionary  power  may  be 

iDoienaorke  company.     Terre  Haute  v.  set  aside  by  the  court.    Terre  Haute  v. 

Terre  Haute  Water  Works  Co.,  94  Ind.  Terre  Haute  Water  Works  Co.,  94  Ind. 

305,  citing  text;  Carlisle  Gas  &  Water  305. 

Co.  o.  CaHisle,218  Pa.  554;  67  Atl.  Rep.         A  corporation  may  alt«n  iaruf  held  by 

844;  01 B.  plank  road  amipany;  Newark  it  in  fee  simple,  though  purchased  for 

*.  Elliott,  5  Ohio  St.  113;   orinaraS-  theuseofacommon.    Beachw.  Haynes, 

road  company;    Shaimon  v.   O'Boyle,  12  Vt.  15.    But  not  if  after  its  purchase 

51  Ind.  £65.     It  may  seS  stock  in  a  it  has  dedicated  it  to  the  public.    Stat« 

water  company  by  virtue  of  its  implied  v.   Woodward,  23   Vt.   92.     Board   of 

or  incidental    power,    although    such  supervisois  of  a  county  not  entitled  to 

water  company  was  organized  to  supply  extra  pay  for  seUing,  in  pursuance  of  a 

it  and  its  inhabitants  with  water;   and  statute^  the  stock  owned  by  a  county 

the  fact  that  it  has  by  statute  or  ordi-  in  a  railroad  corooration.    Andrews  v. 

nance   the    right    to   appoint    certain  Pratt,  44  Cal.  309. 
maiiagen  or  duectoia  oi  the  company,       Mr.  Grant,  after  an  examination  of 
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of  property  of  a  public  nature,  in  violation  of  the  trusts  upon  which 
it  is  held,  and  they  cannot,  except  under  valid  legislative  authority, 
dispose  of  the  public  squares,  streets,  or  commons.'    The  distinction 

the  Enelish  authorities,  observes  that  cidng  text;  State  v.  Taylor,  107  Tenn. 

"  no  deuaiOD  of  the  common-law  courts,  455;    Corpus  Chiisti  v.  Central  Wharf 

directly  in  point,  can  be  found,  laying  Co.,  8  Tex.  Civ.  App,  94,  97;   Ogden 

down  the  law  to  be  that  to  alien  its  real  City  v.  Bear  Lake  &  Riv.  W.  &  In.  Co., 

property  at  pleasure  is  incident  to  a  cor-  16  Utah,  440;  Roper  n.  McWhorter,  77 

poiation."    Grant,  129,  134.     But  in  Va,  214  (ferries);   Lord  p.  Oconto,  47 

this  country  there  can  be  no  doubt  as  Wis.  386;    Smith  v.  Barrett,  1  Siderf. 

to  the  general  implUd  autiu>rUy  of  cor-  182;  Colchester  v.  Lawton,  1  Vesey  A 

porations,  unless  restrained,  to  dirpoae  B.  226;   Kyd,  108;   2  Kent  Com.  281; 

o/propcrt!/ of  a  private  nature.    Newark  Angelldc  Ames  Corp.  £  187;  ante,  {SIS; 

V.  ElEott,  5  Ohio  St.  113;    3  Washb.  pott,  chap.  xjod. 

Real  Prop.  (4tb  ed),  565,  pi.  25a.    The  In  HcGuire  v.  Atlantic  (^ty,  63  N. 

English  Municipal  Corporations  Act  of  J.  L.  91,  Van  Syckti,  J.,  said:    "Cases 

1835  impoees  certfun  specific  restraints  liolding    that    municipal    corporations 

on  the  right  of  municipal  corporations  may  sell  and  convey  any  real  estate  to 

to  alien,  mortgage,  or  lease  their  real  which  they  liave  title  are  coses  where 

property.     5  and  6  Wm.   IV,  chap,  the  property  is  of  a  private  nature,  or 

fxiKJ.   j   04;    Grant  Corp.   140;    poit,  where  by  statute  they  are  invested  with 

chop.  xxxi.     Powers  of  private  corpora-  a  geuerai  nower  to  sell  all  lands  held  bv 

tions  to  dispose  of  property.     Mora*  the  i 

weU  on  Corp.  (2d  ed.)  S  335.  See  n  ,      .  . 

■  Meriwettier  ii.  Garrett,  102  U.  S.  or  incideutel  power  i 
I;    Hoadley's  Admrs.  v.  8a     "  '               ... 

Cisco,  124  U.  S.  639  (sauaree  d , ...    „ 

to  public  use  cannot  be  conveyed  to  JVeio  York  City  the  general  public  liave 
private  persons) ;  Wright  v.  Morgan,  a  right  of  passage  over  the  placea  wliere 
191  U.  S.  55;  Morgan  v.  Johnson,  106  land  highways  and  navi^ble  waters 
Fed.  S^ep.  52;  Murray^  v.  All^heny,  meet|  and  wben  a  wharf  or  bulk  head 
136  Fed.  Rep.  57;  District  of  Columbia  is  built  at  the  end  o!  a  land  faighw^ 
V.  Cropley,  23  App.  D.  C.  232,  248;  and  to  the  adjacent  water,  the  tiighway 
Holladay  v.  Friable,  15  Cal.  631;  Oak-  is  by  operation  of  law  extended  by  ttie 
land  0.  Oakland  Water  Front  Co.,  118  length  of  the  added  structure.  Hence, 
Cat  160;  Warren  County  v.  Patterson,  as  the  pier  extending  a  highway  is  sub- 
fid  lU.  Ill;  Shannon  v.  O'Boyle,  51  ject  to  a  public  use,  the  conveyance  of 
Ind.  565;  Lake  County  Water  &  Ught  a  pier  by  the  city  subject  to  the  city's 
Co.  V.  Walsh,  160  Ind.  32 ;  Ransom  t>.  right  to  order  it  to  be  extended  into  uie 
Boal,  29  Iowa,  68;  Augusta  v.  Perldns,  river  at  the  grantee's  expense,  or  to  ex- 
3  B.  Hon.  (Ky.)  437;  Alves'  Ex.  v.  tend  it  at  its  own  ex[>ense,  or  to  grant 
Henderson,  16  B.Hon.  (Ky.)  131  168;  the  right  to  other  parties  to  do  so  on  the 
Kennedy  v.  Covington,  8  Dana  (Ky.),  grantee's  failure,  was  held  not  to  give 
50;  Roberts  v.  Louisville,  92  Ky.  05;  the  absolute  fee  to  the  land  covered  by 
Dupuy  ».  Iber\Tll6  Police  Jury,  116  La.  the  pier,  but  merely  the  right  to  mun- 
783;  Bowlin  c.  Furman,  28  Mo.  427;  tain  a  pier  and  collect  wbarfage,  the 
Matthews  v.  Alexandria,  68  Mo.  115;  city  having  no  power  to  convey  the 
Still  V.   Lansingburgh   (conveyance  of  land.    Knickertioclcer  Ice  Co.  v.  Forty- 

■  ■■ !  square  void),  16  Barb.  (N.  Y.)  second  Street,  Ac.  R,  Co.,  176  N.  Y. 
New  York  Itlail  &  N.  T.  Co.  v.  408.    A  Mtatute  authorizing  any  town 


public  square  void),  16  Barb.  (N.  Y.)  second  Street,  Ac.  R,  Co.,  176 

107;    New  York  Itlail  A  N.  T.  Co.  v.  408.    A  Mtatute  authorizing  any 

Shea,  30  N.  Y.  App.  Div.  266,  268,  cit^  to   sell  "any  property  reafor  peraonal 

ing  text ;   Mount  ^nai  Hospital  v.  Hy-  belonging  to  such  town  and  apply  the 

man,  92  N.  Y.  App.  Div.  270;   South-  proceeds    as    they   may    think   best" 

port  v.  Stanley,  125  N.  Car.  464 ;  New-  construed  to  authorise  only  the  sale  of 

arko.  Elliott,  6  Ohio  St.  113;  Reynolds  property  which  is  not  held  in  trust  for 

Heirs  V.  Stark  County,  5  Ohio,   204;  a  public  purpose.    Southport  e.  Stanly, 

Knox  County  v.  McComb,  19  Ohio  St.  125  N.  Car.  404.    See  also  Ogden  City 

320;  ancinnati  v.  Dexter,  65  Ohio  St.  v.  Bear  I^ke  ft  Riv.  W.  A  Irr.  Co.,  16 

93;  Philadelphia  v.  PhiU.  ft  Reading  Uteh,  440. 

R.  Co.,  58  Pa.  St.  253 ;  Huron  Water-        Water  worki  are  held  for  a  public  use, 

works  Co.  V.  Huron,  7  3.  Dak.  9,  26,  and  can  tmi)/  ba  told  by  a  munidpality 
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is  between  property  which  a  corpontion  may  own  the  same  as  a 
natural  person  and  that  which  it  holds  in  general  or  special  trust 
'Die  rights  of  the  corpoiadon  as  a  property  holder  are  distinct  from 


by  virtue  of  ^preai  statutoryeaithoTitt/.    of  the  munidpali^,  i 
Lake  County  W.  &  L.  Co.  v.  Walah,  160   by  charter,     (iriiafe  C 


,  unkas  restricted 
e  Gas  dc  Water  Co. 

Ind.  32;    Huron  Water  Works  Co.  v.  v.  Carlifle,  218  Fs.  554.    And  althousfa 

Huron,  7  8.  Dak.  9;  h.  c.  8  S.  Dak.  169,  the  Supreme  Court  of  Indiana  deniea 

See  also  Nen  Orleans  v.  MoiriH,  105  U.  the  ri^bt  of  a  city,  by  virtue  of  implied 

8.  000.    In  Ogden  City  v.  Bear  lAke  &  or  incidental  power,  to  sell  its  water 

Riv.  W.  &  Irr.  Co.,  IB  Utah,  440,  it  waa  works,  it  has  held  that  under  a  general 

beld  that  eeneral  power  to  lease,  con-  power  to  eell   and   convey   property 

vey,  and  £apose  of  probity  real  and  which  has  not  been  dedicatai  to  a  pub- 

peiBonal  did  not  authorue  the  aaU  of  lie  use,  a  city  Tnay  sell  and  transfer  its 

vxiter  fDorki  belonging  to  the  city.    But  nght  to  pwdmee  a  vtaier  leorka  plant 

in  Ohio  it  is  held  that  under  a  etatute  reserved  to  it   by  an  ordinance.     De 

authorixing  a  city  to  acquire  by  pur-  Uotte    v.    Valparaiso,    161    Ind.    319. 

chase  or  otherwise  sjod  hold  real  estate  Doviing,  J.,  uid:    "There  is,  in  our 

"for  the  use  of  the  corporation  and  to  opinion,   an  obvious   legal   distinction 

sell  or  lease  the  same  "  a  city  may  seU  a  between  a  right  of  a  city  to  purchaae 

ga»  plant  established  by  it,  and  main-  property   for   a   public   use,    and   the 


meyer,    cat^  to  and  employed  for  public  pur- 
:"ThE 


69  Ohio  St.  486.  The  court  said:  "the  poaee.  It  is  not  the  fact  that  property 
dty  having  acquired  the  property  may  be  devoted  to  public  uee  by  the 
known  as  the  gas  plant  and  held  the  city  at  some  future  day  which  consti- 
same  for  over  twelve  yeara^  for  aome  tutes  the  city  a  tru£t«e  for  that  use,  but 
reaaon  satisfactory  to  the  officers  of  the  it  is  the  circumstance  that  the  prop- 
city,  concluded  to  sell  and  dispose  of  erty  is  actually  so  used.  The  city  of 
the  same  for  a  price  agreed  upon  be-  Valparaiso  is  not  the  owner  of  the 
tween  the  contracting  parties.  This  water  works,  and  may  never  acquire  . 
waa  not  in  the  nature  of  a  speculation,  title  to  them,  either  because  it  has  not 
butwasdispoaingof  property  which  the  the  means  with  which  to  purchase  the 
city  did  not  deaire  to  longer  hold  or  use,  works,  or  for  the  reason  that  such  pur- 
and  the  statute  just  quoted  cleaHy  chaae  may  not  be  deemed  expedient. 
givea  the  dty  the  power  to  make  such  The  property  is  now  beld  by  a  private 
aole,  whenever  in  the  judgment  of  the  corporation,  and  will  continue  to  be  so 
uKceifl  of  the  city  it  becomes  for  the  held,  unleaa  the  city  shall  become  finan- 
best  interests  of  such  city.  The  peti-  cially  able  to  buy  it,  and  its  acquiaition 
tion  does  ttot  claim  that  there  waa  any  shall  be  decided  to  be  for  the  advantage 
fraud  or  improper  motive  in  the  pro-  of  the  city.  If  the  city  remaina  unable 
oeedings  to  sell  the  plant,  but  every-  to  purchase  for  lack  of  funds,  or  if  it 
thing  was  in  good  futh,  ana  in  the  judg-  flhal]  not  be  thought  desirable  to  exer- 
ment  of  the  officers  of  the  city,  for  the  cise  the  riffht  to  purchase,  the  service 
beet  interests  of  the  municipality.  It  to  the  pubuo  rendered  by  the  Valparaiso 
is  therefore  clear  that  the  city  haa  the  water  worka  will  continue  to  be  of  the 
right  and  power  to  make  such  sale."  same  nature,  extent,  and  efficacy,  and 
To  the  same  effect  and  under  the  aame  upon  the  same  terms,  whether  the  city 
statute,  Keriin  v.  Toledo,  20  Ohio  Gi.  retains  its  right  to  purchase  the  works, 
Ct.  603.  In  Pennsylvania,  it  waa  also  or  disposes  of  that  right  by  a  sale  and 
held  that  a  borough  in  undertaking  to  transfer.  .  .  .  Aa  the  right  to  purchase 
Bupjjly  water  to  it*  inhabitants  acts  in  has  not  been  exercised,  and  the  dty  has 
a  private  and  not  in  a  public  capacity;  not  impressed  its  possible  interest  in 
and  in  a  case  involving  the  nght  or  the  property  with  a  public  use,  it  may 
power  of  a  munidpality  to  sell  stock  of  aell  and  transfer  such  right  under  ita 
a  water  company  owned  by  it,  the  court  general  power  to  seU  and  convey  prop- 
seems  to  have  been  of  the  opinion,  erty  which  baa  not  been  dedicat«d  to  a 
arguendo,  that  it  mjght  sell  ita  water  public  use."  The  Uaae  or  tale  of  gai 
works  under  ita  incidental  or  implied  teorkt  ia  not  an  executive  function,  and 
right  to  alienate  or  dispose  of  property,  the  power  to  make  a  lease  or  sale  doea 
real  and  personal,  of  a  private  nature  not  belong  to  the  director  of  public 
held  for  toe  emolument  and  advantage   works  of  a  dty  as  the  head  of  the  de< 


iyCoo*^le 


^  992  COBFORATE    PHOPEBTT :     BALE    ON    BXXCTniOX  1585 

the  legislative  righU  of  the  corporation :  the  corporation  m&y  alien 
its  private  property,  but  it  cannot  (as  elsewhere  shown)  cede  away 
the  power  of  municipal  control.' 

§  992  (576).  8*1*  on  Xzaeatlon.  —  In  some  of  the  States  it  is  held 
that  the  private  property  of  municipal  corporations,  that  is,  such 
as  they  own  for  jiro^,  and  charged  with  no  public  trusts  or  uses, 
may  be  sold  on  execvtion  against  them.'    In  other  States,  cither  by 

pArtment,  although,  as  a,  legblstive  act,  donated  by  the  State  to  the  corporation 

It  Duy  be  within  the  power  of  the  aitv.  and  eiiumerat«8  the  objects  for  which 

Bailr  v.  Philadelphia,  184  Pa.  594.    As  such  sale  may  be  made,  it  Sa  not  com- 

to  the  aapacity,  public  or  private,  in  petent  for  the  corporation  to  dedicate 

which  municipal  corporationa  hold  pub-  such  property  to  tne  public  um  of  the 

lie  utjlitiee,  see  pott,  chapter  on  PubUc  citiiens.     Wiight  t>.  Victoria,  4  Tex. 

UtiUties,  i  1385.  375. 

Where  a  city,  having  a  general  power        *  Index,    CharUr;      Detegation     of 

to  hold  and  conv^  real  property  for  Povjer. 

the  convenience  of  its  inhabitants,  pur-         '  Hart  v.  New  Orleans,  12  Fed.  Rep. 

chased  a  lot  to  be  used  as  a  »(« /or  a  cit^  292,  approviiv  text;    Kerr  v.  New  Or- 

hall,  and  afterwards  purchased  another  leans,  126  FedT  Rep.  920;  fiinnin^iun 

for  the  some  purpose,  it  was  held  that  v.  Rums^  63  Ala.  352;    Hurpbiee  i>. 

the  power  was  a  continuing  one,  and  Mobile,  108  Ata.  663;  Equitable  Loan 

that  the  city  had  the  right  to  sell  and  Co.  t>.  Edwardsville,  143  Ala.  182,  quot- 

convey  the  lot  fiiBt  purchased.    Konrad  ing  text;    Ft.  Smith  School  Dist.  v. 

e.   Rtwers,  70  Wis.   492.     Land   pur-  Board  of   Improvement,  65  Ark.  343, 

ehasecf  by  a  city  for  the  purpose  of  a  quoting  t«xt;   Holladay  v.  Frisbie,  16 

ptAlie  pork,  but  which  kaa  Tiever  been  Cal.  631 ;    Dunham  ir.  Angus,  145  Cal. 

derftcofad  to  (ha<  uw,  may  be  sold  bv  the  165;  SUteti.  Buckles,  S  Ind.  App.  282; 

city  under  its  general  power  to  sell  and  Davenport  c.  Peoria  H.  dc  F.  Ins.  Co., 

convev    property,    Kttl    or    personal,  17  Iowa,  276;    Louisville  v.  Common- 

ownea  by  it  as  a  municipal  corporation,  wealth  (as  to  public  and  private  prop- 

although  it  could  not  do  so  if  the  lanJ  erty).  1  Duvall  (Ky.)  295;    Bcadlw  v. 

had  been  applied  to  the  purpose  for  Fry,  15  Okla.  428;   Beadles  v.  Smyser, 

which  it  was  bought.     Ft.  Wayne  v.  17  Okla.  162;   87  Pac.  Rep.  292;   St. 

lAke  Shore  ifc  H.  R.  S.  Co.,  132  Ind.  Francis   Levee  Dist.   v.   Bodkin,    108 

658.    But  in  New  Jereey  it  has  been  Tenn.  700;  Brown  v.  Gates,  15  W.  Va. 

held  that  when  a  spectoZ  povxr  to  pur-  131. 
'      e  land  is  granted  to  a  city  for  a         In    Ctdiforiua,    where    the    private 


these  lands,  —  the   city   cannot,   after  subject  to  execution  therefor  until  the 

having  purchased  lands  for  the  specific  debt  is  paid,  and  this  right  the  legisla- 

purpose,  purchase  for  the  same  purpose  ture  cannot  unpair.    Dunham  v.  Angus, 

other  lands  not  adjacent  thereto,  and  145  Cal.  165.    It  seems  that  a  munici- 

not  available  as  an  addition  to  the  pal  corporation  may  sometimes  own 

original  purchase.     The  specific  power  some  discriptions  of  property,  or  have 

cannot  be  construed,  in  the  absence  of  debts  of  a  strictly  private  nature  due  it, 

power  to  sell,  as  authorizing  the  pur-  which  are  subject  te  levy,  and  to  the 

chase  of  additional  and  unnecessaiy  lien    of    such    writ    or    garnishment. 

sites.    HcGuire  v.  Atlantic  Oty,  63  N.  Brown  c.  Gates,  15  W.  Va.  131.    It  has 

J.   L.    91;     distinguishing    Konrad   v.  been  held  that  a  place  of  traffic  called  a 

Rn^rs,  70  Wis.  4S2,  cited  ivpra.    The  markel  bataar,  owned  by  a  municipal 

UgiiiaitiTe  may  auihoritt  a  city  to  sell  corporation,  for  the  sale  of  merchsmfse 

Isjids  acquired  for  a  public  purpose,  e.  g.  from  which  the  sale  of  fresh  meats,  fish, 

asapubhcpark.  Drucollv.NewHaven,  and  v^etables  was  excluded,  and  which 

75  Conn.  92.    Where  an  act  of  the  legis-  had  been  rented  out  by  the  corporation 

lature  confers  upon  a  corporation  the  for  a  term  of  years,  is  not  such  a  market 

power  to  Mfi  certain  property  originally  as  is  protected  from  execution;  and,  no 
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statute  or  on  general  principles,  it  is  declared  that  judgments  against 
municipal  corporations  cannot  be  enforced  by  ordinary  writs  of 
execution,  and  that  the  remedy  of  the  creditor  is  by  mandamua  to 
compel  payment,  or  the  levy  of  a  tax  for  that  purpose.  Questions 
of  this  land  are  influenced  much  by  local  legislation.'  On  principle, 
in  the  absence  of  statutable  provi^on,  or  legislative  policy  in  the 
particular  State,  it  would  seem  to  be  a  sound  view  to  hold  that  the 
right  to  contract  and  the  power  to  be  sued  give  to  the  creditor  a 
right  to  recover  judgment;  that  judgments  should  be  enforceable 
by  execution  against  the  strictly  private  property  of  the  corporation, 
but  not  any  against  property  owned  or  used  by  the  corporation  for 
public  purposes,  such  as  public  buildings,  hospitab,  and  cemeteries, 
fire-engines  and  apparatus,  water  works,  and  the  like;  and  that 
judgments  should  not  be  deemed  hens  upon  real  proper^  except 
when  it  may  be  taken  in  execution.'    Outside  of  the  New  England 

authority  having  been  given  by  the  lien.    But  the  property  o!  a  storsKe  and 

l^islatute  to  establish  such  a  bazaar,  it  warehouse   company  may  be  eud   on 

ia  subject  to  levy  and  sole.    New  Or-  execution.    Girard  Point  Storage  Co.  v. 

leans  v.  Morris,  3  Woods  C.  C.  103,  Bil-  Southwarii  Foundry  Co.,   105  Pa.  St. 

lina*,  J.;    ante,  f  248,  and  note;   New  251.    As  to  sale  on  execution  of  prop- 

Oneans  t.  Home  Mut.  Ini,  Co.,  23  La.  erty  of  private  corporations  neceasary 

An.  61.    Waler-workt,  owned  by  a  city,  to  enable  it  to  perfonn  its  public  dutiea, 

have  been  held  to  be  of  such  public  utu-  seeMotawetz  onCorp.  {2d  ed.),  {  1125, 

ily  and  necessity  as  to  be  practically  and  cases  cited.    See  also  Winslow  v. 

beld  in  trust  for  the  use  of  the  citiiens,  Perquimans  Co.  Com'rs,  G4  N.  Car.  218. 

and  not  liable  to  sale  under  execution.  Judgment  against  county  which  has  no 

New  Orleans  v.  Morris,  105  U.  S.  600;  private  property  must  be  enforced  by 

ante,  {  4;    infra,  {  9S0.      Further,  see  mtaulamua,    and    not    by    execution. 

chapteiB  on  Dedication  and  Mandamus,  Gooch   v.   Gregory,   65   N.   Car.    142. 

post.    And  an  act  of  the  legislature  of  More  fully  see  poit,  chapter  on  Handa* 

the  State,  grantiDg  to  a  city  certain  real  mus. 

property  within  its  limits,  with  a  pro-  '  Crane  v.  Fond  du  Lac,  IS  Wis.  196; 

viso  in  the  act  that  the  dty  shall  pay  Chicago  v.  Easley,  25  HI.  595;  Obkey  v. 

into  the  State  treasury,  within  twenty  Harvey,  SO  111.  453;    EIrod  v.  Berno- 

days  after  thdr  receipt^  twenty-five  per  dotte,   53   III.   368;     Bloomington  v. 

cent  of  oil  moneys  arising  from  the  sole  Brokaw,  77  HI.  194, 197 ;  Cairo  t>.  Allen, 

or  other  disposition  of  the  property,  3  111.  App.  398;   Horrison  v.  Hinkson, 

gives  to  the  city  an  aiiolute  irUerett,  87  HI.  587 ;   Klein  o.  New  Orieans,  99 

qualified  by  no  conditians  or  trusts  at-  U.  S.  149;   Curry  v.  Savannah,  &i  Ga. 

taching  to  the  property,  and  subject  to  290;     Commonwealth    v.    Allegheny 

DO  spMific  uses;    and  hence  the  prop-  County,  37  Pa.  St.  277,  290;  Common- 

erty  may  be  levied  on  and  sold  under  wealth  v.  Perkins,  43  Pa.  St.  400 ;  State 

execution.    Holladay  o.  Frisbie,  15  Cai.  p.  Milwaukee,  20  WU.  87;  State  ip.  Be- 

631.  loit,  20  Wis.  79;  tn/ra,  §  1507. 

In  Foster  v.  Fowler,  60  Pa.  St.  27,  •  Meriwether  c.  Garrett,  102  U.  S. 
the  corporation  known  as  the  Monon-  472;  Brickley  r.  Boston,  20  Fed.  Rep. 
c^ela  Water  Company,  empowered  to  207;  Hartf.Bumett,  16Cal.580;  Oak- 
introduce  water  into  a  city  for  the  use  land  v.  Oakland  Water  Front  Co.,  118 
of  the  inhabitants,  wsa  held  to  be  a  cor-  Cal.  160, 196;  Cole  «.  Green,  25  111.  104; 
poration  for  public  purmwes;  and  on  Greeti  v.  Marks,  25  Dl.  221;  Dolton  c. 
principles  recognised  in  Pmnsj/JMnta  it  Dolton,  196  III.  154;  Geneva  n.  Peonle, 
was  held  that  its  buildings  and  property  98  III.  App.  315;  Princeville  «.  Hitch- 
necessary  to  carry  on  its  operations  cock,  101  III.  App.  5SS;  Gibson  v.  Mur- 
could  not  be  seiied  and  sold  on  exeeu-  ray,  120  HI.  App.  296,  alTd  216  HI.  589; 
tion,  or  be  Bubject«d  to  a  mechanic's  Indianapolis  &  B.  R.  Co.  v.  Indian- 
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States  the  creditors  of  a  municipal  corporation  cannot  resort,  for 
the  purpose  of  making  their  debts,  to  the  private  property  of  the  in- 
habitants.' The  indebtedness  of  a  city  is  conchisively  established 
by  a  judgment  recovered  against  it  in  a  court  of  competent  jurisdic- 
tion ;  and  in  enforcing  payment  by  mandamus,  the  plaintiff  is  not 
restricted  to  any  particular  property  or  revenues,  or  subject  to  any 
OKidilicHis,  unless  the  judgment  or  the  statute  so  provides.' 

§  993  (577).  MeebanlGs',  Maritime,  and  Attonwyi'  Urns.—  It  is 
clear  that  property  owned  by  a  municipal  corporation  and  used  for 
public  purposes  cannot  be  sold  by  virtue  of  an  execution  issued  on 
a  judgment  rendered  against  the  corporation.'  As  one  of  the  results 
of  this  general  rule,  there  is  no  right  to  a  mechanic's  lien  against  such 
property.  Thus,  county  bridges,  school-houses,  court-houses,  and 
other  public  buildings  which  cannot  be  sold  under  an  execution,  can- 
not, without  a  plain  statute  to  that  effect,  be  sold  on  foreclosure  of 
a  mechanic's  lien ;   it  is  only  such  property  as  can  be  sold  under 

UMilis,  12  Ind-  620;  Lowe  v.  Howard  froTii  IotuU  held  by  a  municipality  in 
Cbunl7,  94  Ind.  £53;  Lamb  i).  Shays,  trust  to  lay  out  and  construct  Etreeta, 
14  Iowa,  567 ;  Davenport  *.  Peoria  M.  wharves,  Ac.,  are  not  subject  to  levy 
ft  F.  Ins.  Co.,  17  Iowa,  27S;  Mariner  and  sale  under  execution.  Oakland  v. 
V.  Mackey,  25  Kan.  669;  Dariing  v.  Oakland  Water  t'ront  Co.,  118  Cal.  160. 
Baltimore,  51  Md.  1;  Stal«v.  Tiedeman,  Land  containing  a  gtsvel  bed  and 
69  Ho.  300,  approving  text;  Wallace  hoises,  mules,  wagons,  &c.,  bought  far 
>.  Stuunn  Trustees,  M  N.  Car.  164;  and  wed  in  improving  the  streets,  are 
I^lyc.  Taylor,  SSN.  Car.  489;  Vaughn  public  property  and  not  subject  to  ex- 
«.R>r^hCounty,  1I8N.  Car.636,639,  ecution.  Monroe  v.  Johnson,  106  La. 
citing  text;  Schaffer  r.  Cadwallader,  350.  Stock  ol  liquors  kept  by  a  munia- 
36  I^  St.  126;  Fo3t«r  v.  Fowler,  60  pality  of  AIo^Tna  under  the  dispensary 
P^  St  27:  Huron  Waterworks  Co.  ».  act  of  that  State  ia  held  in  a  govern' 
Huron,  7  S.  Dak.  9,  23,  quoting  text;  mental  capacity,  and  is  exempt  from 
Emery  County  v.  Burresen,  14  Utah,  levy  and  sale  under  execution  against 
3Z8;  Brown  v.  Gates,  15  W.  Va.  131;  the  municipality.  Equitable  Loan  Co. 
Budls.  Arnold,  124  Wis.  65,  citing  text;  v.  Edwardsville,  143  Ala.  182-  But 
ii^Ta,  i  993,  and  note.  see  to  contrary  in  Georgia,  Sheffield  v. 

A  school-house  is  not  liable  to  levy  Blakely  Dispensary,  111  Ga.  1. 
and  sole  on  execution,  nor  can  the  in-  '  Homer  v.  CofTey,  25  bliss,  434. 
■urance  money,  if  it  bums  down,  be  The  court  refused  to  follow  the  doc- 
nmiiheti  by  a  creditor.  Fl^hel  o.  trine  laid  down  in  Beardsley  v.  Smith, 
^fatower,  62  Ga.  324.  A  public  quay  16  Conn.  368;  s.  f.  Miller  r.  McWil- 
^Itvee  in  New  Orleans  is  public  prop-  liams,  60  Aid.  427;  Meriwether  v.  Gar- 
«rty  which  ia  not  subject  to  sale  on  exe-  ret^  102  U,  S.  472;  pott,  chap.  xxix. 
nitXHi  Bgunst  the  city.     New  Orieang   \  1506,  note. 

».  Louisiana  Const.  Co.,  140  U.  8.  654;  As  to  exemption  of  mujiicipdl  ree- 
Kerr  t>.  New  Orleans,  126  Fed.  Rep.  enuej  from  judicial  seizure,  and  as  to 
920-  The  fact  that  the  quays  or  levees  gami^meni  of  municipal  corporations, 
aie  leaned  and  the  lessee  has  enclosed  see  ante,  SS  248,  249. 
them,  does  not  render  them  private  '  United  States  v.  New  Orleans.  98 
property  subject  to  sale  on  execution,  U.S.381.  fori,  chapter  on  Mandamus. 
when  the  lease  provides  that  they  shall  •  Ante,  S  992 ;  Lyon  v.  Eliaabeth,  43 
be  used  for  the  ordinary  wharf  and  N.  J.  L.  158;  _  Amy  v  "-' —  '  ^~^ 
other  purposes  to  which  tney  are  natu-  Re  "  ■  ■■ 

rally  adapted.    New  Orieans  v.  Louisi-  851 
uu  Const.  Co.,  140  U.  8.  654.    Water 
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judicial  process  that  is  subject  to  such  lien.  Laws  creating  liens  in 
favor  of  mechanics  are  enacted  with  reference  to  tliat  class  of  pro[H 
erty  which  may  be  so  sold.'  For  the  purpose  of  securing  the  pay- 
ment of  mechanics  and  materialmen  performing  labor  or  furnishing 
materials  to  contractors  with  municipalities,  statutes  have  been 
enacted  in  many  States  giving  them  a  lien  upon  moneys  owing  by 
the  municipality  to  the  principal  contractor.  We  have  already  dis- 
cussed these  statutes  and  the  rights  and  liabilities  of  the  parties 
thereunder.'  As  a  result  also  of  the  rule  that  property  owned  by 
a  municipal  corporation  and  held  for  public  purposes  cannot  be 
sold  by  virtue  of  an  execution  or  a  judgment,  a  vessel  which  is  the 
property  of  a  municipality  and  devoted  to  public  uses  and  neceuaiy 
for  carrying  on  some  essential  operation  of  the  government,  has 
been  held  not  to  be  liable  to  seizure  in  a  suit  in  rem  in  admiralty 
for  a  maritime  tort,  or  for  a  maritime  lien  for  wharfage,  etc.'   And 

»  KI«nt>-NewOrieaiiB,99U.a  149;  636,  640,  citing  text;  Portland- Lum- 
New  Orieftna  v.  Horria,  3  Woods  C.  C.  beiing,  &c.  Co.  v.  School  Di»t.  No.  1, 13 
103;  Flonnan  v.  School  Dist.  No.  11,  6  Oreg.  283;  Bank  of  Idaho  v.  Malheur 
Colo,  Add.  319;  Emory  r.  Laurel,  3  County,  30  Oreg.  420,  quotingtext; 
PennewUl  (Del.),  67 ;  CJuny  v.  Savan-  Foster  v.  Fowler,  60  Pa.  St.  27 ;  Wilson 
nah.  64  Ga.  290;  Albany  e.  Lynch,  119  v.  Huntingdon  County  Com'rs,  7  W.  & 
Ga.  491,  auoting  text;  Chici«o  n.  Has-   S.   (Pa.)   196;    Hovey  v.   East  Provi- 


Olney  v.  Harvey,  60  dence,  17  R.  I.  80;  Atascoea  County  o 

V.  Bemadotte,  ^  lU.   Aneus,  83  Tex.  202.  citing  text;  Dallat 

Bloomington  e.  Brokaw,  77  111.   v.  Loonie  S3  Tex.  291 ;   Uanly  Mfg.  Co. 


194;    Board  of  Ed.  of  Dist.  No.  3  v.  v.  Broaddua,  94  Va.  547;  Hicks  v.  Ro^ 

Neidenberger,   78   111.   68;     Bouton  v.  onoke  Brick  Co.,  94  Va.  741;   Wilkin- 

McDonoueh  County,  84  111.  3S4;  Hor-  son  v.  Hoffman,  61  Wis.  637;   PIatt«- 

rison  t>.  ]^kson,  87  111.  587;  Cairo  v.  ville  v.  Bell,  66  Wis.  326,  334. 

Allen,  3  Dl.  App.  398 ;   Pike  County  v.  Unless  the  right  bo  given  by  statute, 

Norrington,  82  tnd.  190;  ParkeCounty  a  mechanic't  lien  cannot  be  enforced 

V.  O'Comicr,  S6  Ind.  631 ;   Fatout  v.  In-  against  the  real  estate  of  a  municipal 

(UanapoUs  School  Board,  102  Ind.  223;  coiporation  held  for  public  use.  LeoD- 

Townaend    v.    Cleveland    Fire    Proof-  »rd  v.   Brooklyn,  71  N.  Y.  498;   pott, 

ing  Co.,  18  Ind.  App.  668;    Loring  v.  chapter  on  Mandamus.    But  in  Ziouisi- 

Small,  50  Iowa,  271:  Chornock  v.  Col-  utt^  a  mechanic  was  pennitted  to  file 

fax,   51    Iowa,    70;   Whiting  n.   Story  and    foreclose   a   lien    on   a    building 

County,   64   Iowa,   81;     Brenenmn   v.  erected  for  a  Jul;  and  it  was  held  that 

Harvev,  70   Iowa,   479;     Plaquemines  the   jail  might  be  aold,   but   not   the 

D.  Foulhouie,  30  la.  An.  64 ;  McKnight  ground  on  which  it  stood.     McKnight 

V.  Parish  of  Grant.  30  L«.  An.  361 ;  Les-  v.  Parish  of  Grant,  30  L*.  An.  361. 

sard  V.  Revere,  171  Mass.  294;   Staples  •  AnU.  f  851. 

V.    Somerville,    176    Mass.    237,    242;  ■  The  Seneca,  8  Ben.  509;   Fed.  Cbb. 

Young  V.   Falmouth,    183   Mass.  80;  No.  12,868;  The  FideUty,  9  Ben.  333; 

Knapp  p.  Swaney,  56  Mich.  345;  Jor-  Fed.  Cas.  No.  4757;   s.  c.  on  appeal, 

dan  p.  Taylor's  Falls  Bd.  of  Education,  16  Blatchf.  569,  Fed,  Cas.  No.  4758; 

39  Minn.  298;    Burlington  Mfft.  Co.  v.  Long  v.  The  Tamfuco,   16  Fed.  Rep. 

Minneapolis  Court   House  Com'ra.   67  491;   BricWey  n.  Boston,  20  Fed.  Rep. 

Minn.  327;    Whiteside  n.  School  Dist.  207;   The  F.  C.  Latrobe,  28  Fed.  Rep. 

No.  6,  20  Mont.  214;   Ripley  o.  Gage  377;    The  John  McCraken,  145  Fed. 

County,  3  Neb.  397;   Perkins  u.  Butler  Rep.  706.     But  see  to  the  contrary: 

County,  44  Neb.  110,  117;   Winalow  v.  O^r  Steamers  of  Haryland,  31  Fed, 

Perquiman's  County,  64  N.  Car.  218;  Rep.  763;   Henderson  t>.  Cleveland,  93 

Gooch   t.   Gregory,    65   N.   Car.    142;  Fed.  Rep.  844. 

Vaughn  v.  For^h  County,  118  N.  Car.  A  pofwe  bool  is  not  subject  to  seinire 
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the  priDciple  has  also  been  applied  to  a  claim  to  an  attorney's  lien 
upoa  public  mcmeys  collected  by  judgmeot  in  a  suit  brou|^t  by  an 
attomey-at-law  on  behalf  of  a  county.' 

§994  (578).  Hod*  of  AUeutlon;  "Oit?  811^  OaMi."— Ifthe 
diarter  or  constituent  act  of  the  corporation  prescribes  a  particular 
mode  in  which  the  property  of  the  corporation  shall  be  dispoeed  of, 
that  mode  must  be  pursued.'  This  is  well  illustrated  in  an  interest- 
ing and  important  series  of  adjudications  in  California  known  as 
the  "City  Slip  Cases,"  in  which,  upon  the  moat  deliberate  considera- 
tion, it  was  repeatedly  held,  where  the  officers  of  the  city,  under 
the  authority  of  a  void  ordinance,  made  sales  of  real  estate  belong- 
in  mdndralty  under  a  lien  for  wharfage,  ftdmiraltr  to  award  judgnient  in  p«r- 
Tbe  Seneca,  8  Ben.  509,  Fed.  Caa.  mi.  temam  a^inrt  the  city  ofNew  York  for 
12,668.  T^  fvOtnoing  veuda  haee  been  damages  for  a  maritime  tort  committed 
idd  not  to  be  teiaabU  under  a  Ueo  in  ad-  by  a  fire'lwat  owned  and  operated  by 
miralty  for  a  maritime  tort;  vi*.,  a,  tnecity.  Mr.  Justice  IPAtte,  in  an  elab- 
taig  boat  UBcd  b^  a  department  of  chari-  OTate  opinion  i<eviewing  tlie  authorities, 
tiei  and  correction  of  a  city  for  trans-  tield  tlut  the  maritime  law  and  not  the 
poiting  prisoners  and  mck  peraonB;  local  law  of  the  State  governed  the  lia- 
The  fSefity,  9  Ben.  333,  Fed.  Gas.  No.  bilityof  thecity;  that  as  a  result  of  the 
4757,  eS'A  16  Blatchf.  569,  Fed.  Cos.  general  {irinciplea  by  which  a  municipal 
No.  4758;  a  boat  maintained  by  a  city  corporation  has  the  capacity  to  sue  and 
to  free  the  tiarbor  of  ice;  The  F.  C,  be  sued,  there  is  no  limitation  taking 
lAtndie,  28  Fed.  Rep.  377;  a  vessel  such  corporations  out  of  the  reach  or 
owned  l^  the  Port  of  Portland,  Oregon,  the  process  of  a  court  of  admiralty,  and 
a  municipal  corporation  charged  with  that  the  court  of  admiralty  therefore 
the  duty  of  improving  the  harbor,  the  baa  jurisdiction  to  render  a  judgment 
vessel  being  used  in  such  work  as  a  tug  in  pergonam  against  a  city.  No  levy  of 
or  dredge;  The  John  HcCraksn,  145  b  process  upon  the  fire-boat  was  made 
Fed-  Rep.  705.    Such  vessel  cannot  be    or  attempted  to  be   made;    and  the 

'  "      "  '■    1    court  did  cot  feel  called  upon  to  pass 

,    upon  the  question  whether  the  fire-boat 
.  could  be  seiired  by  virtue  of  liabiUtjr  for 

But  in  Workman  v.  New  York  City,  a  maritime  tort.  The  personal  liability 
179U,S.  552,  the  Supreme  Court  of  the  of  a  municipality  for  a  maritime  tort 
United  States  held  that  under  the  gen-  was  also  sustained  in  Thompson  Nav. 
eral  maritime  law  the  public  nature  of  Co.  v.  Chicago,  79  Fed.  Rep.  849,  but 
the  service  upon  which  a,  vessel  is  en-  Groucup,  J.,  lect^nized  the  fact  that 
gwed  at  the  time  of  the  maritime  tort  the  vessel  in  question,  a  fire-tug,  was 
a^rds  DO  immunity  from  liability  in  public  property  and  not  subject  to  a 
fermmam  to  the  municipsl  corpoistion  maritime  hen.  See  also  TheF.  C.  La- 
in a  court  of  admiralty  when  the  court  trobe,  28  Fed.  Rep.  377. 
haajuriadictimi;  that  a  ship,  by  whom-  >  In  Indiana,  an  attorney  who  ob- 
•oever  owned  or  navigated,  is  liable  for  buns  judgment  on  behalf  of  a  coimty 
■'  able  injury  resulting  from  the  tor  public  money  against  a  defaulting 
S  of  the  master  and  crew  of  treasurer  cannot  acquire  any  hen  on 
we  vessel;  that  while  the  emeigency  the  judgment  for  statutory  fees  on  the 
of  fire  is  to  be  considered  in  determin-  principle  that  public  funds  cannot  be 
ing  whether  or  not  those  in  charge  of  a  nude  liable  to  suits  for  debts  to  indi- 
fiic-boat  were  negl^nt,  such  emergency  viduals.  Wood  v.  Stat«.  125  Ind.  219. 
does  not  exempt  the  fire-boat  from  the  '  Platter  v.  Elkhart  County,  103 
exenaae  of  sucn  due  care  as  the  occa-  Ind.  360, 374;  Crow  v.  Warren  County, 
«an  tequirea.  The  court  therefore  sua-  118  Ind.  51,  54;  Shimerr.  Fhillipsburg, 
'  tained  tlw  jurudictjon  of  the  court  of  fi8  N.  J.  L,  506. 
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ing  to  the  city,  that  no  title  passed,  and  that  under  the  charter  of 
the  city  (which  required  sales  of  its  property  to  be  made  by  an  or- 
dinance adopted  for  the  purpose,  after  advertisement  of  the  time, 
place,  and  terms  of  sale)  the  appropriation,  for  municipal  purposes, 
of  the  proceeds  of  the  sales,  while  it  would  or  might  impose  on  the 
city  the  liability  to  pay  back  to  the  purchasers  the  moneys  received 
from  them,  would  not  have  the  effect  to  ratify  the  sales.'  This  is 
upon  the  principle  that  if  the  use  of  the  proceeds  obtained  from 
sales  made  under  a  void  ordinance  would  have  the  effect  to  validate 
the  sales,  the  restraints  imposed  by  the  Ic^Isture  upon  the  power 
of  the  city  in  this  behalf  would  be  defeated  and  be  practically  useless. 

§  995.  Bale  or  Leue  of  Property  to  tbe  Hlgheit  Bidder.  —  Where 
the  charter  or  statute  requires  that  any  sale  or  tease  of  the  real  estate 
or  property  of  the  city  shall  be  made  at  yvblic  auction,  or  on  sealed 
bids,  to  the  highest  bidder,  the  provisions  of  the  charter  or  statute 
are  mandatory,  and  a  compliance  therewith  is  essential  to  the  validity 
of  the  sale  or  lease.'    If,  however,  property  is  leased  without  being 

'  McCraken  v.  San  FranciBco,  16  Cal.  feny  for  the  highest  price  or  rental  at 
£91 ;  Grog&n  ■.  S&n  Francisco,  18  Cal.  public  auction,  or  on  sealed  bids,  the 
£90;  Fimental «.  San  Francisco,  21  Cal.  city  has  authority  to  include  in  one 
361 .  In  these  coses  the  principles  leasing  or  sale  two  ferry  franchises  with 
atat«d  in  the  te-xt  are  vindicated  with  the  wharves  of  piers  used  in  connection 
cbaracteristic  clcamesa  and  striking  therewith;  it  is  a  matter  in  the  discre- 
lo^cal  force,   in   able   and   interesting   tion  of  the  city  authorities,  and,  in  tbe 

3 unions  of  Mr.  Chief  Justice  Field,  absence  of  evidence  of  an  abuse  of  tfakt 
terwards  holding  a  seat  on  the  Su-  discretion,  the  court  will  not  interfere. 
preme  Bench  of  the  United  States.  His  Staiin  n.  Edson,  112  N.  Y.  206. 
views  and  conclusions  are  clearly  sound.  In  Newbold  o.  Glenn,  67  Md.  489,  a 
See  approving  conunent  of  Prof.  John  statute  authorized  tbe  mayor  and 
Norton  Pomeroy  on  these  coses  in  his  council  of  Baltimore  to  sell  property 
Lenslotive  and  Judicial  Work  of  Judge  belonging  to  the  city,  but  reqiuied  that 
Held,  p.  30.  See  also  Satterlee  v.  San  notice  of  the  proposed  sale  be  published. 
Francisco,  23  C^.  314;  Herzo  t>.  San  Notwithstanding  the  provisions  of  the 
Francisco,  33  Cal.  134;  ante,  {S  783,  statute,  the  mayor  and  city  council  «oM 
784,  794;  -pott,  \\  998,  1615.  property  at  private  sale  and  gave  a  deed 

See  atUe,  chop.  }dv.,  as  to  mode  of  therefor.  It  appeared  that  the  prop- 
contracting.  Mode  of  exercising  cor-  erty  hod  been  sold  for  its  full  value. 
poraie  powers.  Ante,  chap,  vii.;  pMt,  The  court  held  that,  although  the  re- 
chap,  xjivil.;  i7(/ra,  J  1575  el  $eq.  quirement  of  the  statute  was  intended 
■  An  ordinance  of  the  city  councQ  to  invite  the  fullest  competition,'  and 
making  a  lease  of  a  portion  of  its  real  to  prevent  collusive  and  fraudulent 
estate  upon  the  payment  of  a  rent  re-  sales,  and,  therefore,  ought  in  all  cases 
served,  is  void  where  the  charter  re-  to  be  strictly  observed,  yet  where  the 
quires  any  sale  or  lease  of  realtv  to  be  property  had  been  sold  at  private  sale 
made  at  public  auction  to  the  highest  for  its  full  market  value,  it  was  not  pre- 
bidder,  and  the  provisions  of  the  stat-  pared  to  hold,  in  the  absence  of  fraud  or 
Ute  are  not  complied  with.  Son  Fran-  collusion,  that  the  mere  failure  on  the 
Cisco  &  O.  R.  Co.  o.  Oaklandj  53  Cal.  part  of  the  city  authorities  to  observe 
502.  Under  a  st&tute  authorizing  the  the  requirements  of  the  statute  would 
dty  authorities  to  lease  a  ferry  fran-  invalidate  the  sale;  and  it  therefore 
ctuse,  along  with  tlie  wharves  of  pier?  held  that  the  deed  of  the  property  was 
Vsed  or  required  for  the  purposes  ot  the  valid.    But  fuareT   The  city  authori- 
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put  to  public  auction,  the  lessee  cannot  defend  an  action  for  the 
rent  payable  to  the  city  by  tenns  of  the  lease  on  the  ground  that  the 
lease  was  made  in  violation  of  the  statute.  Having  had  the  full 
benefit  of  the  contract,  the  lessee  is  estopped  from  questioning  its 
validity.*  The  terms  and  condiiums  upon  which  such  sale  or  lease 
shall  be  made  are  within  the  diacretUm  of  the  city  authorities,  pro- 
vided always  that  they  are  such  as  to  pennit  fair  competition  and 
do  not  defeat  the  object  of  the  statute.' 

§996  (579).  Pow«r  to  Mortgage.  —  Where  proper^  charged  with 
no  trusts  or  public  uses  is  held  by  the  corporation  without  re- 
striction for  sale  or  profit,  it  may,  in  the  absence  of  restrictive  le^s- 
lation,  mortgage  it  to  eeeure  any  ddA  or  obligatum  that  it  hat  the  -power 
to  create  or  enter  into.  The  power  to  mortgage,  if  not  expressly  given 
or  denied,  would  in  such  case  be  an  incident  to  the  power  to  hold 
and  dispose  of  property,  and  to  make  contracts.'    Power  given  to  the 

ties  caimot,  under  a  piovunon  in  ftn  sd-  paid  for  the  wharves  and  the  percenta^ 

Tertisement  iwerving  the  right  to  meet  on  the  earnings  of  the  ferry  to  be  paid 

uiy  bid  not  deemed  satisfactoiy,  refuse  for  its  franchise,  the  statute  contem- 

to  accept  tbe  highest  bid  on  the  ground  plating  that  the  lease  or  sale  should  be 

that  a  nigher  offer  has  been  made  for  made  to  the  same  individual.     If  A. 

the  property  after  tbe  aale,     Kerr  v.  should  bid  $10,000  for  the  wharf  and 

Philadefphia.SPhila.  (Pa.)292;  iniaref  ten  per  cent  on  tbe  gross  receipts  of  the 

See    Index,    Higher    Bidder;     Lowest  ferry,  and  B.  bids  S15,(!00  for  the  wharf 

Bidder.    As  to  validity  of  sale  made  by  and  five  per  cent  on  the  groBB  eaminxs 

a  person  acUng  on  behalf  of  the  munici-  for  the  feny  franchise,   which  is  the 

puity  who  is  not  letnilarly  licensed  as  higheet  bidder  for  the  property?    No 

an  auctioneer,  see  Schwartz  v.  Flat-  one  can  tell.    Hence,  the  only  solution 

traats,  14  La.  An.  243.  is  to  say  that  no  mixing  can  be  pei^ 

'  New  York  City  v.  Sonnebom,  1]3  mitted  of  those  modes  of  bidding,  and 

N.  Y.  423;  Statin  v.  Edson,  112  N.  Y.  whichever  is  adopted  must  be  exclu- 

206.  sively  adhered  to.    A  coiporation,  )e»- 

*  Tbe  dty  authorities  advertised  for  see  of  property,  cannot  defend  an  ae- 

sale  for  a  term  of  years  certain  feny  tion  for  rent  on  the  ground  that  it  has 

franchises,  together  with  the  right  to  no  legal  right  to  enter  into  the  lease, 

occupy  and  use  certain  wharves  and  Having  entered  i  >io  it  as  a  matter 

laers  for  tbe  purposes  of  the  ferries.  The  of  fact  and  bwig  in  possesaion,  it  is 

tenns  of  sale  provided  tfaal  the  fran-  against  justice  and  nght  to  petnut 

chieea  should  oe  offered  at  on  upset  such  lack  of  power  to  be  set  up,  when 

price  of  five  per  cent  on  gr  ss  recapts  of  asked  to  pay  tbe  consideratjon  prom- 

the  ferriage  of  the  ferries  and  a  yeariy  ised  in  return  for  the  gmnting  of  the 

fixed  twital  of  »10,000  for  the  wharf  lease.    Staria  o.  Edaon,  112  NVT.  206; 

property.    It  was  held  that  a  sale  made  New  York  City  v.  Sonnebom,  1 13  N.  Y. 

on  the  conditions  and  in  the  manner  423. 

stated  in  the  advertised  terms  of  sale  '  As  to   power  to  mortgage   real 

was  proper  and  valid;   and  that  a  bid  estate.     Ikliddleton    Sav.    Rank   v.    Du- 

of  115,000  for  the  wharves  and  a  smaller  buque,  \5  Iowa,  3M;   Bruoham  v.  San 

percentage  on  the  groes  receipts  than  Jose,  24  Cal.  58£;  Gordon  v.  Preston, 

that  offered  by  the  successful  bidder  1  Watts  (Pa.),  385;    Goodwin  v,  Mo- 

waaDToperiy  rejected.    Starin  v.  Edson,  Gehee,  15  Ala.  2S3.     A  county  cannot 

112  N.  V.  206.    The  court  pointed  out  without  express  authority  morigagt  a 

that  it  was  not  possible  Ui  make  a  bid  court-houss  site  to  secure  an  issue  of 

forthe  franchise  of  the  ferry  and  for  the  bonds  to  raiaemoneyto  build  the  court- 

wharves  by  indicating  the  rental  to  be  house.    Power  to  sell  does  not  confer 
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aty  of  Memphis,  in  its  charter,  "  to  hold  real,  personal,  or  mixed 
property,"  and  "  to  sell,  lease,  or  dispose  of  the  same  for  the  use  and 
benefit  of  the  city,"  was  held  by  the  Supreme  G)urt  of  Tennessee 
to  confer,  without  further  legislative  authority  and  by  necessary 
implication,  the  power  upon  the  common  council  of  the  city  of 
Memphis  to  mortgage  a  laige  tract  of  land  ceded  to  the  city  in  fee 
by  the  United  States,  lying  within  the  corporate  limits,  to  secure 
the  payment  of  a  large  number  and  amount  of  bonds,  to  be  issued 
by  a  railroad  company  to  aid  in  the  construction  of  its  railroad,  the 
initial  point  of  which  was  on  the  bank  of  the  river  opposite  Memphis, 
the  court  regarding  this  as  a  proper  corporation  purpose  and  for 
the  benefit  of  the  city.^  It  will  be  seen  that  there  was  no  special 
or  express  legislative  authority  to  the  city  to  aid  it  by  pledging  its 
property  to  secure  bonds  issued  by  the  railroad  company.  With- 
out express  authority  the  city  could  not  have  guaranteed  the  bonds 
(rf  the  company ;  and  upon  the  accepted  canons  of  construction  of 
municipal  powers,  the  author  cannot  concur  with  the  learned  court 
in  the  doctrine  that  the  ordinary  clause  in  the  charter,  giving  the 
municipality  the  authority  to  take,  hold,  sell,  and  dispose  of  prop- 
erty, empowered  it  to  pledge  it  as  a  security  for  the  bonds  or  debts 
of  the  railway  company.'  Under  charter  authority  to  make  all  con- 
tracts which  they  may  deem  necessary  for  the  welfare  of  the  ci^, 
a  mayor  and  council  were  considered  to  have  power  to  morigage  the 
dty  water  works  to  secure  payment  of  bonds  lawfully  issued  for  the 
construction  of  the  same.  The  effect  of  various  provisions  of  the  char- 
ter was  considered ;  and  it  was  also  held  that  a  special  act  of  the  leg- 
islature, providing  for  a  tax  and  sinking  fund  for  the  payment  of  such 
bonds,  did  not  affect  the  power,  under  the  charter  to  mortgage.  Nor 
is  a  vote  of  the  citizens  made  necessary  to  the  exercise  of  the  power  (o 
mortgage,  by  the  mere  fact  that  the  special  act  required  such  a  vote 

power  to   morteage;    bence,    county        *  Adoma  v.  Memphis  &  H.  R.  Co., 


■el]  real  estate  of  the  county,  cannot       *  See  ante,  {§  237-240,  also  chap, 

encumber  it  with  a  mortgass.    Vauxhn  viii.  j  313,  tt  aeq. ;   anU,  5  814.  - 
V.  Fonyth  County,  118  N.  Car.  eS6.        A  municipal   corporation   has   the 

Power  to  a  tehool  diitria  "to  borrow  power  to  receive,  as  payee,  a  note  and 

money  and  tnortnge  the  real  property  mortgage  for  a  debt  lawfully  due  to 

of  the  district  tnerefor"  comets  au-  such  corporation,  and  it  has  the  right 

thority  to  mortgage  all  or  such  part  of  to  execute  a  note  and  mortgage  for  a 

the  real  proper^  St  such  district  as  the  debt  lawfully  due  from  such  corpora- 

Bohool    board   may    deem    advisable,  tion.    And  it  may  assign  the  note  and 

Schmuti  t).  Little  Rock  Special  Scb,  mortgage  of  another  owned  by  it,  tn- 

Dist.,  78  Ark.  118.    On  the  subject  of  stead   of  exeoutinx  its  own.     Floyd 

the  mortgaging  of  city  property  as  Countjr  v.  Day,  19  Ind.  450;  Stunceon 

incurring  delDt  in  excess  of  conatitu-  v.  Daviess  County,  65  Ind.  302;   Van- 

tional  limitations,  see  ante,  f  199.  aradall  v.  State,  65  Ind.  176. 
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as  s  preliiniii&ry  to  the  issue  of  the  bonds.    The  n^t  to  foreclosure, 
CD  breach  of  condition,  is  a  necessaiy  inddent  to  the  mortgage.' 

§  997  (580).  Lmms  ct  Ootponte  Pnp«rty.  —  A  municipal  corpo- 
ratioD,  or  a  qiaui  corporation,  such  as  a  coun^,  has  the  power  to  enter 
into  a  lease  and  become  the  tenant  of  real  eataie,  when  the  use  tberetrf 
is  needed  to  carry  out  any  of  its  acknowledged  powers,  and  to  attain 
the  public  purposes  for  which  it  was  erected.'  A  city  cannot,  as 
landlord  or  lessor,  make  a  lease  of  real  estate  owned  by  it  which  is 
held  for  public  purposes,  when  the  makiiig  of  such  lease  is  incon- 
sistent with  these  purposes.*  But  even  in  the  case  of  lands  held  for 
public  purposes,  a  dty  may  lease  the  same  for  purposes  which  are 
not  inconsistent  with,  but  are  germane  to  and  in  furtherance  of  the 
public  uses  for  which  the  lands  are  held.*    But  it  would  seem  that 

'  Admna    v.    Rome,    59    Ga.    765.  inga  ae  may  be  neceaeaiy  for  city  pur- 

Quicre,  as  to  implied  power  to  mortgage  paees,"   applies   to   all   city   purpoKi, 

water  works.    See  tupra,  Jj  902,  aod  and  the  city  may  aa  leasee  enter  into 

Bote,  093.  a  leow  of  land*  forveai  apiMic  park. 

'  Rumtord  School  Dirt.  v.  Wood,  13  Holder  v.  Yonken,  39  N.  ¥.  App.  Div. 

Haas  193;  Davies  v.  New  York  Qty,  1,  rev's  25  N.  Y.  Hisc.  260.    A  eourOy 

83  N.  Y.  207,  rev'g  45  N.  Y.  Super,  held  liable  on  covenants  of  lease  for  the 

Ct.  373.    See  also  People  v.  Green,  64  dettrudum  of  Uaaed  buHding  through  At 

N.  Y.  499,  rev'g  fl  Him  (N.  Y.),   11;  negligmte  of  its  officers.     The  build- 

Daviea  v.  New  T^rk  City,  93  N.  Y.  250.  ing  was   rented  for  county   purpoees, 

When  the  common  council  have  au-  and  it  was  held  that  the  county  was 

thority  to  take  leases  of  real  estate  liable   by  virtue  of  its  contract  and 

they  possess  ample  power,  as  that  duty  the   obligations   assumed  by  it  under 

cannot  be  conveniently  perfonned  by  its  covenants,  and    waa  not  exempt 

that  body  aa  such,  to  authorise  some  from   liability  en  the  principle  that 

person  in  office  to  supervise  the  taking  it  waa  a  mere  agency  of   the   State 

of  a  leaae  and  to  aee  that  such  inatru-  formed  for  Kovemmental  purposes  and 


ment  contains  the  proper  covenants  was  not  uable  for  the  nt^ligenc 
and  conditiona,  and  the  evidence  of  the  of  offioers  thiou^  whom  its  powen 
obligations  which  the  parties  assume  were  exercised.     Williams  v.   Kearny 


to  perfoim,  as  well  as  to  direct  who  County,  61  Kan.  708,  rev'g  8  Kan. 
shall  execute  the  same,  unless  auch  App.  850.  See  Index,  Aduma  and 
duty  by  law  devolves  u^n  some  other  luabUity;  Xegligenee;  Quati  Corpora- 
officer  of  the  corpoiation.     People  r.   tiona;  Tortt. 

Green,  64  N.  Y.  499,  rev'g  0  Hun  *  A  dty  cannot  leaae  property  held 
(N.  Y.),  II.  The  renHng  of  premises  for  for  public  use  for  a  long  tenn  erf  years, 
the  use  of  a  city  is  not  "worlc  or  sup-  thereby  putting  it  out  of  its  power  to 
piles"  for  which,  pursuant  to  statute,  apply  it  to  the  public  use  for  which  it 
there  must  be  a  letting  by  contract  to  is  held.  Corpus  Christi  v.  Central 
the  lauxa  bidder  and  certificate  of  Whai{Co.,8Tex.av.  App.94;  Weekes 
necessity  from  the  head  of  the  depart-  t>.  Galveston,  21  Tex.  Civ.  App.  102. 
ment.  Davies  v.  New  York  (Hty,  83  A  lease  by  a  dty  which  grants  the  ex- 
N.  Y.  207,  rev'g  45  N.  Y.  Super.  Ct.  oluaive  use  of  part  of  a  highway  for 
373.  Qty  held  liable,  by  acquiesence,  pumosee  which  impair  its  use  as  a 
for  tent  of  premises  by  holding  over  after  nignway  is  uUra  virea;  and  when  the 
the  expiration  of  the  term  of  a  lease,  dty  has  again  repossessed  itself  of  the 
Davies  c.  New  York  City,  83  N.  Y.  207,  lands,  it  is  not  estopped  to  assert  the 
rev'g  45  N.  Y.  Super.  Ct.  373.  Statutory  vUra  we*  of  the  lease  in  an  action  by 
authority  conferred  upon  a  common  the  lessees  asserting  rights  under  the 
council  of  a  city  "to  purchase  or  lease  tease.  Lowery  «.  Pekin,  20  IlL  675. 
such  lands,  and  to  erect  such  build-        *  A  dty  may  lease  part  of  a  pvblie 
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a  lease  of  lands  held  for  public  purposes  iff  svbjeet  always  to  the  para- 
■mmml  (^ligation  of  the  muoicipality  to  devote  it  to  these  purposes ; 
and  if  the  use  and  occupation  of  the  lands  by  the  lessee  at  any  time 
becomes  inconsistent  with  and  prevents  the  application  of  the  lands 
to  these  purposes,  the  lessee  cannot  claim  the  right  to  hold  them  as 
against  the  obligation  of  the  city  to  devote  the  knda  to  these  pu> 
poses.'  But  when  lands  are  held  by  a  city  in  its  private  and  corporate 
capacity  and  are  not  subject  to  any  public  use,  it  is  within  the  power 
of  the  city  to  lease  the  same  for  the  purpose  of  deriving  a  revenue 
therefrom.'    In  erecting  or  acquiring  public  buildings  for  corporate 


kpplication  of  the  land  and  not  a  would  tenninBte.  See  also  Mcrlamara 
diversion  from  its  uae  for  park  purpofles.  v.  Willcox,  73  N.  Y.  App.  Div.  4S1; 
Barter  V.  San  Joae,  141  Cal.  659.  Sim-  Simson  t>.  Parker,  190  K.  Y.  19,  rev'g 
ilarly,  it  may  lease  a  part  of  apublic  113  N.  Y.  App.  Div.  888,  cited  infra. 
park  for  rettaurant  puiposea.  Gushee  Where  a  eOy  Uaatd  Ua  vxder  work* 
«.  New  York  City,  42  N.  Y.  App.  Div.  to  an  individual  nho  agreed  to  keep 
37,  aS'K  26  N.  ¥.  Miso.  287;  State  v.  them  in  good  condition,  to  keep  the 
Schweickardt,  109  Mo.  496.  A  eity  reservoir  supplied  with  water,  and,  in 
may  lease  part  of  a  public  park  for  one  case  of  fire,  to  put  the  pumpe  at  woric, 
year  with  the  ri^ht  to  ext^d  the  lease  it  was  held,  in  a  proceeding  m  chancery 
to  five  years,  to  improve  and  use  it  for  to  rescind  the  contract  tor  gross  viola- 
training  horatt  and  none  racing,  reserv-  tiou  of  the  sgreement,  that,  as  no  pro- 
ing  access  to  the  public  at  times  for  visioD  was  made  by  oh  rtar  how  the 
rioung  and  driving  on  the  track.  Such  wori»  should  be  operated,  the  dty  had 
lease  is  not  an  unlawful  diveruon  of  power  to  make  the  lease,  but  it  could 
the  park  from  its  legitimate  uses,  and  not  convey  its  control  of  the  works  for 
is  authoriied  by  the  power  of  the  citv  a  long  time  so  as  to  lose  ita  right  to  have 
to  purchase,  take  and  hold,  and  to  sell,  the  contract  annulled  if  necessary  for 
convey,  and  let  lands,  Ac.  Biyont  v.  its  safety.  Mahon  v.  Columbus,  58 
Logan,  66  W.Va.  Ul.  Miss.  310.    See  onto,  j  246. 

'  In  Gushee  v.  New  York  City,  42  '  Robbins  v.  Aekerly,  91  N.  Y.  98, 
N.  Y.  App.  Div.  37,  afT'g  26  N.  Y.  Misc.  affg  24  Hun  (N.  Y.),  489:  Hand  v. 
287,  the  department  of  parks  leased  or  Newton,  92  N.  Y.  88  (leases  by  town  of 
granted  to  the  plaintiff  the  privilege  oyster  beds).  See  also  as  to  tae  power 
of  *eHtrw  refrethmenis  in  a  building  in  to  lease,  Bush  ti.  Whitney,  1  Chip.  (Vt.) 
a  por/i  for  a  term  of  five  ye&is,  imlesB  360;  Taylor  r.  Carondelet,  22  Ho.  105 ; 
the  agreement  should  be  sooner  r&-  Angell  i  Ames,  {  191;  Grant  Corp. 
voked  or  cancelled  or  annulled  as  146.  Leaae  vahd  though  it  does  not 
therein  provided.  It  was  stipulated  use  precise  corporate  name.  McDonald 
that  tbe  agreement  and  privilege  v.  Schndder,  27  Mo.  40S.  No  particular 
gtanted  were  personal  and  not  assign-  language  essential.  Poole  v.  Bentley, 
able,  and  that  plaintiff  and  all  persona  12  East,  168.  Eetoppd  of  Ussee  to  deny 
in  Ins  employ  should  conform  to  all  title  of  corporation  lessor.  Chicago  v. 
rules  and  regulations  prescribed  by  the  English,  80  111.  App.  163;  St.  Louia  v. 
department  of  porks  in  relation  to  the  Merton,  6  Mo.  476;  New  York  City  ti. 
conduct  of  the  privileges  granted.  Wylie,  43  Hun  (N.  Y.),  647,  aSTd  122 
Tbe  court  held  that  the  licensee  waa  N.  Y.  663;  New  York  City  v.  Sonne- 
entitled  to  the  undisturbed  enjoyment  bom,  113  N.  Y.  423.  A  lease  is  a  con- 
of  bis  i>rivilege  so  long  as  there  was  no  veyance  of  real  estate,  and  when  the 
i^ulauon  necessarily  interfering  with  power  to  convey  is  vested  in  a  munid- 
Uie  conduct  of  the  restaurant,  and  eo  palit;  in  its  corporate  name,  the  mok- 
long  as  the  department  of  parks  mg  of  the  lease  is  governed  by  a  charter 
deemed  it  best  that  a  restaurant  should  provision  authoruing  the  council  to 
be  maintained  therein,  but  that  if  the  make  ordinances  to  regulate,  control, 
department  should  at  any  future  time  and  manage  the  real  property  of  the 
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purposes  a  municipally  is  tuA  reatrieted  to  ilt  'present  necewUiea,  but 
Dtay  autidpate  and  make  provision  for  its  reaatmable  fvtwre  necetsi^ 
tiet.  Althou^  the  building  may  be  held  for  public  use,  the  muni- 
dpaUty  may  allow  the  entire  building,  or  a  part  thereof,  to  be  used 
incidentally  for  privaie  pwpoiet  for  compenaalion,  and  may  make 
letuet  of  aurplua  tpace  for  the  purpose  of  deriving  an  income  there- 
from, provided,  always,  such  private  use  or  such  leases  do  not  in- 
terfere with  the  application  of  the  building  to  the  Ic^timate  public 
needs  of  the  municipality.*    But  although  the  municipality  may 

municipality,  and  must  be  aulhortud  A  municipal  corporatjoa  charged  b; 

bjf  ordinanes.    An  ordinance  being  pre-  its  chatter  with  the  "mutagement  ot 

•ctibed^  the  council  cannot  proc«^  by  its  financial,  prudential,  and  municipal 

leaolutioD.      Sbimer    v.    Fhillipsbui^,  couoemB,"   while   it   would   have  no 

68  N-  J.   L.   606.    See  Index,  Ordt-  power  to  erect  buildings  for  busineaa 

naiuxt.    Statute  construed  to  autboriie  purpoaeB,  has  the  power  to  leaae  a  hall 

the  kase  of  water  tenninations  of  the  owned  by  it  —  in  uiis  case  in  the  muni- 

■ti«eta  of  a  dty.    Hiiaoh  o.  Brunswick,  dpal  building  —  for  concerte,  theatres, 

114  Ga.  776.  and    other    enbertunmenta.      Bell    v. 

■  The  Magrae  P.,  26  Fed.  Kep.  202;  PUtteville,  71  Wis.  139;  Stone  v.  Ooo- 

FUces    Peak    Power    Co.    v.    Colorado  nomowoc,   71   Wis.    155.     Town  may 

Springs,  105  Fed.  Rep.  1  (lease  of  bui-  lawfully  repair  an  old  building  owned 

plug  water  power  to  generate  eleo-  by  it,  tor  rental  purposes,  as  any  other 

tiidty))    Camden  v.  Camden,  77  He.  prudent   owner   might   do.      Bates  v. 

630,  537;  Hayo  v.  Dover  &  F.  V.  Fire  Basaett,  60  Vt.  530.    aty  may  leasa 

Cot,   96   He.   539    (furnishing   surplus  lands  acquired  to  support  abutmento 


water   to   penons   outside   municipal  of  bridge  provided  the  use  be  not  incon- 

■    ■■  •      '^      ■  "  ■  "  Allen  OBt    

„  meetiiws,  T" 

I,  theatricaJ  ent«rtainmenta,  ac.  25  Ohio  Cir.  Ct.  04.    A  statute  autbor- 


liznits) ;     Frencb    v.    Quincy,    3   Alien   sistent  with  the  support  of  the  bridi 
"■--■"  "-■"^--;  hall  fo '^ —    «..__.„_.,._  ^  .,.^_,..       ™-  ,ri 


(Uass.)  9  (letting  hall  for  meetiiws,  Ricord  Boiler  A  Engine  Co.  v.  Toled 

lectures,  theatrical  ent«rtainmenta,  ac.  25  Ohio  Cir.  Ct.  04.    A  statute  autbc_ 

and    rooms    for    business    purposes);  inng  a  city  to  dUpoie  of  ani/  aurplus 

Spaulding  v.  Lowell,  23  Picu.   (Mass.)  water  to  corporations  or  individuals  for 

71   (u^ter  story   of  market   used   for  compensation,    but    prohibiting    such 

other  purposes);  Worden  v.  New  Bed-  sole  if  the  supply  of  the  city  or  its  iit- 

ford,    131   Mbsb.   23   (letting   hall   for  habitants  is  thereby  rendered  insuffi- 

meetiiig);     Curtis   v.    Portsmouth,   67  cient,  does  not  violate   constitutional 

N.  H.  606,  609;    New  York  Hail  &  prohibitions  against  ^vine  property  to 

N.  T.  Co.  V.  Shea,  30  N.  Y.  App.  Div.  or  in  aid  ot  any  individuoT  association, 

260  (pneumatic  mail  tubes  on  Brooklyn  or  corpontion.     But  under  such  au- 

Britue);     BoUing    v.    Petersburg,    8  thoritv  the  city  cannot  contract  to 

Logfa   (Va.)   224   (leasing  portions  of  fumisn  a  fixed  quantity  of  water  for  a 

court-house  site);  Attorney-General  o.  term  of  seven  years  with  liability  for 

Eau  C3aire,  37  Wis,  400;  b.  c.  40  Wis.  damages  in  case  of  a  breach.    Any  con- 

533   Qease   of   suiplus   wat«r  power),  tract  made  must  be  limited  to  the  sur- 

See  also  Fox  v.  (Sncinnati,  104  U.  a.  plus  supply,  and  is  contingent  upon 

783;  Kaukauna  W.  P.  Co.  v.  Green  Bay  there  being  a  surplus  over  the  needs  of 

A  H.  Canal  Co.,  142  U.  B.  254,  274,  a  city  and  its  inhabitants.    Simson  v. 

aTg  70  ^is.  636;    LiHle  Uiomi  Ele-  Parker,  190  N.  Y.  19,  reVg  113  N.  Y. 

vator  Co.   «.   C^cinnati,  30  Ohio   St.  App.  Div.  888. 

&9;    Graen  Bay   &  H.   Canal  Co.  v.         But  it  has  been  held  that  when  the 

Kaukauna  W.  P.  Co.,  90  Wis.  370;  municipality  or  fuasi  municipality  is 

0.  c  93  Wis.  283.    As  to  similar  power  formea /or  tpeeific  and  limited  ■purpose*, 

in  private  corporations  to  dispose  of  and  the  building  is  entirely  erected  for 

Mr  make  advantageous  use  of  suiplus  a  public  purpose,  it  cannot,  without 

property-    SimMon  e.  Westminster  Pal-  statutory   authority,    lease    any    part 

ace  ^itel  Co.,  S  H.  L.  Cos.  712;  Hora-  thereof,   whether  required  for  public 

wets  on  Corp.  (2d  ed.)  %  367;  Green's  purposes  or  not.    Thus,  a  county  can- 

Brioe's  UUra  Virf  (2d  ed.),  66-^.  not  lease  rooms  in  a  court-house  to  be 
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make  reMoiuAle  provmon  for  future  wants  in  erecdng  a  public  build- 
ing  and  ma;  tease  the  suiplus  space  resulting  tlierefrom,  it  will  not 
be  permitted  under  cover  of  so  doing  to  erect  a  building  not  in  fact 
for  public  needs  as  they  may  arise,  but  for  the  express  purpose  of 
devoting  the  building  to  private  purposes,  wholly  or  in  part.'  It  is 
undoubtedly  competent  for  the  legislature  to  authorize  municipal 
corporations  to  pass  an  ordinance,  providing,  that  in  all  leases 
of  corporate  property,  if  the  roit  remain  unpaid  the  corporatitm 
may  terminate  the  lease  by  a  resolution  to  that  effect;  in 
which  case  equity  could  not,  at  least  ordinarily,  relieve  against 
the  forfeiture.  So  such  a  corporation  may,  by  stipulation  in  the 
lease,  provide  for  such  a  forfeiture ;  in  which  case  the  ri^t  to  foi^ 
feit  owes  its  existence  to  the  convention  of  the  parties,  and  not 
to  the  action  of  the  corporation  in  its  political  or  legislative  capa- 
ci^;  and  where  the  i^t  to  forfat  rests  upon  contratt,  equity 
may  relieve  against  it  the  same  as  if  tiie  contiact  were  made  between 
private  individuals.* 

§998  (581).  aonvsyuoM  br  Htmlelpalitlea.  —  Power  conferred 
upon  a  municipality  to  sell  real  estate  imports  power  to  sell 
and  convey  in  the  vsval  method,  unless  a  mode  is  prescribed  by 
statute.*  When  a  city  has  power  to  contract  and  to  grant  and  con- 
vey real  property,  it  may  make  a  deed  containing  a  coveTiarU  of 
general  warrardy.*    Conveyances  of  real  estate  should,  in  general,  be 

used  for  private  purpoees.     State  e.  tion  might  exist.    See  also  Attorn^- 

Hart,  144  Ind.  10?;   Fnnldin  County  Genetal  v.  Eau  Cl^re, 37  Wia.  400;  B. c 

t>.  Gills,  96  Va.  330;   Franklin  Count?  40  Wis.  533. 

V.  Saunders,  06  Va.  335.     Nor  can  a        ■  Taylor  v.  Carondelet,  22  Mo.  105, 

county  authorise  the  erection  of  a  law  where  this  subject  ia  very  ably  dis- 

office  on  the   court-house  lands  upon  cussed.      The    disseatintf    opinion    of 

eyment  of  a  ground  rent.    Allmliany  Leotiard,  J.,  in  the  special  case  in  judg- 

unty  V.  Parrisb,  93  Va.  615!     In  ment,  probably  rests  upon  the  most 

Penns^tonJa,  it  is  held  that  school  tenable  ground.    See  also  Woodson  v. 

trustees  may  not  pennit  or  authorise  Skinner  (power  to  annul  sale),  22  Ho. 

the  use  (^  wotvA  buildinn  for  religious  13;  State  c.  Bait.  &  O.  R.  Co.,  3  How. 

meetings,  or  for  the  holding  of  public  (U.  S.)  534. 

Irceums,  or  for  any  purposes  other       *  Macon  e.    Dasher,  90  Oa.    195; 

than  echcx>l  purposes  directly  relating  Flatter  tr.  Elkhart  County,  103  Ind. 

to  the  instruction  c^  the  pupils  of  the  360,  374. 

schools,  or  lectures  or  debates  which  •  Abbott  r.  Qalveston,  97  Ten.  474. 
are  made  a  part  of  the  course  of  in-  Authority  to  the  mayor  to  execute  a 
struction.  Bender  v.  Streabich,  182  deed  implies  authority  to  insert  a  cov- 
Fa.  251.  See  also  Hysong  o.  Gallitiin  enant  of  geueial  warranty.  Abbott  c. 
School  Dist.,  164  Pa.  029.  Galveston,  97  Tex.  474.  In  this  case 
'  In  Kingman  v.  Brockton,  153  it  appeared  that  there  was  a  valuable 
Mass.  255,  it  was  held  that  a  town  could  consideration  for  the  conveyance,  but 
not  erect  a  building  for  the  express  the  court  made  no  reference  thereto, 
purpose  of  devoting  a  portJon  of  It  to  f"''  —■"-'■-  — ■^~t-.,„A  .u.  ...ti — li- 
the use  of  a  G.  A.  R.  post,  not  tern-  ( 
porarily,  but  as  long  as  the  organiia-  ( 
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exeevted  in  the  eorporaie  name  and  under  the  corporaie  »eed}  If  the 
constituent  act  or  charter  prescribea  the  conditions  upon  which  the 
conve^nce  of  its  real  estate  shall  be  made,  —  as,  for  example,  if  it 
requires  the  previous  consent  of  a  majority  of  the  legal  voters,  — 
a  conveyance  without  such  consent  is  void.'  A  conveyance  of  real 
estate,  legubr  on  its  face,  and  under  Uie  corporate  sea!,  executed 
by  a  municipal  corporation  having  the  pow»  to  dispose  of  its  prop- 
vrtj,  will  be  presumed  to  have  been  executed  in  pursuance  of  that 
power;  and  hence  it  is  unnecessary  for  the  grantra,  or  party  claim- 
ing under  it,  to  produce  the  special  resolution  or  ordinance  authoriz- 
ing its  execution.* 

citf  council  has,  b^  statute,  authority  oenoe  of  any  statutory  pioviaion  to  the 

to  direct  the  conveyance  and  sale  of  oontraiy,  to  execute  a  lease  to  the  city, 

real  property  belonging  to  the  city,  and  havinz  the  corporate  seal  of  the  city 

there  is  no  requirement  that  its  acUon  affixed  by  the  clerk.    Chicago  v.  Eng~ 

■hall  be  by  oidioanoe,  it  may  avOwriu  lish,  80  111.  App.  163,  aS'd  180  111.  470. 

the  aalt  and  emveyanen  by  a  timpU  ■  Still   v.   LanaingbuiEh,  IQ  Batb. 

moHon,  and  need  not  adopt  a  foimal  CS.  Y.)  107;  Hiddleton  Sav.  Bank  v. 

leaolution  or  ordinance.     Morgan  v.  Dubuque,  16  Iowa,  304.    Charter  mode 

Johnoon,  100  Fed.  Rep.  4S2,  afrd  tub.  of  conveyance  must  be  pursued.     3 

nom.;  Wright  c.  Morgan,  191  U.  9.  55.  Wasbb.  Real  Prop.  (4th  ed.)  p.  262, 

But  when  the  charter  authority  to  the  pi.  25.    Ante,  J  994.     In  VermorU,  the 

council  is  to  make  oidinancea  to  r^u-  selectmen  of  the  several  towns  in  which 

late,    control,   and   manwe  the   real  there  are  glebe  lands  were  empowered 

property   of  a  municipality,    a  con-  by  statute  to  lea»t  them.     This  was 

veyanoe  of  real  estate  must  be  tut-  held  to  be  the  extent  d  their  authority, 

VurriMad  by  ord^Knws.    Shimer  «.  Ptul-  and  an  absolute  conveyance  was  utt«rly 

Upsbuig,    58   N.    J.  L.  506.     Index,  void,  neither  conveying  title  to  the 

OriiiianeM.  grantee  nor  affecting  the  rights  of  the 

>  As  to  neceenty  of  moI,  see  Index,  town.  Bush  v.  Whitner,  1  Chip.  (Vt.) 
tit.  Seal;  Pennington  o.  Taniere,  12  369.  InCott/omia,  it  is  held  that  where 
Q.  B.  1011;  Grant,  Corp.  148;  anta,  the  legislature  authorizes  the  corporate 
cnaps.  X.  and  xviii.  2  Kent,  CcHn.  291.  board  of  a  city  to  convey  its  huids,  a 
As  to  name  and  misnomer,  see  ante,  majority  of  the  members  of  such  board 
chap.  X.;  also  De  Zeng  v.  Bedman,  2  may  make  the  conveyance.  San  Diego 
^^m.  v.),  489;  Miners'  Diteh  Co.  v.  v.  8.  D.  &  L.  A.  R.  Co.,  44  CU.  106. 
Zdlerbach,  37  Cal.  543;  Tiffin  v.  Shaw-  Aa  to  liability  on  wvenaitU  of  war- 
baa,  43  Ohio  St.  178,  where  a  deed,  rattty  in  conveyances  of  real  estate,  to 
made  under  authority  of  an  ordinance  which  the  municipality  had  no  title  or 
directing  the  dty  cleric  to  make  a  right  to  convey,  flndler  n.  San  Fran- 
proper  conveyance,  sealed  with  tus  dsoo,  13  CaL  534. 
private  scroll  and  his  official  seal,  was  ■  Son  Fmncisco  &  F.  Land  Co.  v. 
h^  effectual  to  conv^.  Hartung,    138    Cal.    223;     Macon   «. 

"In  guieral,  corporations  must  take  Dasher,  90  Oa.  196,  citing  text;  Jami- 

and  convey  Ae{r  landi  and  other  prop-  son  p.  Fopiana,  43  Mo.  566;   Swarts  v. 

erty  in  the  tome  jnanna-  a*  individual*,  Page,  13  Mo.  603;  Choquettev.  Barada, 

the  laws  relating  to  the  transfer  of  33110.249;  Flint  v.  Chnton  Company, 

property  being  equally  applicable  to  12  N.  H.  430.    See  Hart  n.  Stone,  30 

botn."    Anj^  &  Ames  Coip.  {  193.  Conn.  94.    The  deed  of  a  city  is  itself 

Deed  by  a  city  executed  by  the  mayor,  at  least  prima  facie  eviden<»  of  all  the 

attested  by  the  clerk,  and  sealed  with  facta  essential  to  its  validity.    Gordon 

the  corporate  seal,  is  the  deed  of  the  r.  San  Di^o,  101  Cal.  522;   Galvin  r. 

arrparatUm  ittdf,  and  not  a  deed  exe-  Palmer,  113  Cal.  46,  53:    San  Fran- 

cuted  by  its  agent  or  attorney  in  fact,  cisco  &  F.  Land  Co.  r.  Hartung,   138 

Macon  v.  Dadter.  90  Ga.   195.     The  Cal.  223,  227:  Wells  v.  Pressv,  105  Mo. 

mayor,  being  chief  executive  officer  of  164,  179.    When  authorised  py  statute 

a  aty,  is  the  proper  officer,  in  the  ab-  the  conveyance  need  not  recit«  the  au- 
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§  999  (582).  Same  Snbjoct.  —  A  town  canDot,  without  express 
authority,  pass  the  legal  tiUe  to  lands  by  a  vote,  aod  when  conveyed 
by  an  agent  under  the  authority  of  a  vote,  the  deed  should,  regu- 
larly, be  in  the  name  of  the  principal'  A  corporation  in  North  Caro- 
lina waa  the  owner  of  the  land  on  which  the  town  was  laid  out;  and 
between  Fiont  Street  and  the  water  of  the  sound  there  was  a  small 
strip  of  land.  After  the  town  was  laid  out,  the  corporation  passed 
this  ordinance:  "Ordered,  That  for  the  future,  whatever  small 
strips  of  land  are  to  be  found  between  the  outward  lines  of  Front 
Street  and  the  vmter  shall  be  the  property  of  the  person  owning  the 
front  lot  on  the  opposite  side  of  tfae  street."  In  ejecimeni  by  the  coi^ 
poration,  it  was  held  that  this  ordinance  did  not  operate  as  a  deed 
to  pass  the  title :  firat,  for  the  want  of  the  seal  of  the  grantors ;  second, 
for  the  want  of  a  consideration ;  and  tkird,  for  the  want  of  delivery. 
Not  only  so,  but  it  was  held  to  be  so  obviously  defective  as  a  con- 
veyance as  not  to  give  the  "color  of  title"  to  the  defendant,  necessary 
(under  the  statute  and  decisions  of  North  Carolina)  to  support  an 
adverse  possession.* 

thority  by  which  it  is  made.     Hemy  and  caaee  cited.    As  to  Utle  under  a 
t>.  Atkinson,  50  Mo.  286.  vote,  where  j  ■     ■  - 


ConveTtmces  of  real  property  by  the  Popp  v.  Neal,  7  N.  H.  27fi,  278,  and 
officers  of  a  municipal  corporation  muat  authorities  cited.  In  Ward  v.  Barthol- 
be  made  by  virtue  of  a  special  authority  omew,  6  Pick.  (Mass.)  409,  it  was  held 
for  tliat  puipoae,  Merrill  v.  Buibank,  that  a  conveyance  of  land  by  an  indi- 
23  Me.  538.  How  given.  Clarlc  d.  Pratt,  vidual  as  an  agent  of  the  common- 
47  Me.  56;  Haseard  r.  Somany,  Freem.  weaJtb,  under  a  reaolve  authoriiing 
K.  B.  504;  Grant,  Corp.  146.  fie^ui-  bim  to  convey,  might  be  sufficient  even 
wUet  tmd  proof  of  corporait  amveyancea.  if  the  deed  waa  executed  in  the  name 
Osbome  V.  Tunis,  25N.  J.  L.  633,  658;  ofthea^nt.  And  in  Cofian  r.  Cochran, 
Lovett  «.  St«am  Saw  Mill  Assoc.,  6  aupra,  it  waa  determined  that,  from 
Paige  (N.  Y.),  54;  Hamilton  v.  New-  long  usa^,  and  in  view  of  the  great 
castie&D.  R.  Co.,9  Ind.  359;  Middle-  public  mischief  which  would  be  pro- 
ton Sav.  Bank  v.  Dubuque  (deed  by  duced  by  a  contiary  boldiiw,  land 
mayor  pro  Umvare),  19  Iowa,  467;  might  be  conveyed  by  a  deed  in  the 
Oouriey  v.  Hankms,  2  Iowa,  75.  name  of  a  duly  authonsed  agent  of  the 

When  the  I^islature  authorized  a  town.  This  decision  is  expressly  put 
board  exerciaing  the  corporate  author-  upon  the  maxim  "Commanu  error  faeit 
ity  of  a  city  to  convey  ita  lands  to  a  cor-   ;us."    Special  iMislative  authority  to 

S oration,  and  vested  such  board  with  certain  ''trutUe*"  (declared  to  be  a 
iscretion  in  the  matter,  a  mtmber  of  body  corporate)  to  seQ  a  lot  is  well  exe- 
suck  board,  who  ia  a  stockholder  or  dvKtor  cuted  by  a  deed  in  which  the  giantoES 
in  the  grantee  corporation,  cannot  act  describe  themselves  properly  as  the 
officially  in  the  city  board  in  relation  "trueteei,"  and  then  aign  and  seal  the 
to  the  matter,  or  in  mii.lHng  the  con-  conveyance  in  their  individual  nanma. 
veyance;  and  if  he  does,  and  his  vote  Db  Zeng  v.  Beekman,  2  Hill  (N.  Y.), 
oT  signature  to  the  deed  was  requisite    489. 

to  complete  the  conveyance,  the  deed  '  Beaufort  v.  Duncan,  I  Jonee 
will  be  set  aside  as  a  cloud  on  the  title.  (N.  Car.)  Law,  239.  But  a  rdease  by  a 
San  Diego  ».  8.  D.  4  L.  A.  R.  Co.,  44  municipal  corporation  of  a  right  in  real 
Cal.  106.  See  ante,  {{  622,  note,  property,  by  ordinance  and  not  by 
772.  deed,  may  be  enforced  m  equity,  when 

'  Cofnn  e.  Cockran,  6  N.  H.  468;  withm  the  scope  of  the  corporate  power, 
Coburn  v.  Mlenwood,  4  N.  H.  99,  102,   and  the  releasee  has  paid  the  conaden- 
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IJon,  or  eotered  into  possession  &nd  by  municipalities  of  Inut  property  or 
made  valuable  improvements  on  the  -propert;  clothed  with  public  duties, 
f&ith  of  it.  Grant  e.  Davenport,  18  and  against  coUiixive  aliencHont  of 
Iowa,  179,  obiter,  per  Wright,  C.  J.  property  by  municipal  councils.    Ptat, 

Extent  of  Ugikative  avthority  over  g  1575  et  eeq.  lAabUity  of  municipal 
the  property  and  jiroperty  rights  of  corporation  as  an  owner  of  property. 
mumciiml  corporations.  Antt,  chapa.  Oebome  d.  Detroit,  32  Fed.  Rep.  3o; 
iv.,  ix.,  and  x.    Remedy  agaiort  abuses  ■posl,  chap,  xxxii.  {  1671  et  leq. 
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S  1010  (583).  Hod«  of  TrsatnwnL  —  Among  the  important 
powers  usually  conferred  upon  municipal  corporations  and  deserv- 
ing separate  treatment,  is  the  avtkorUy  to  exercise,  by  grant  from 
the  legislature,  the  right  of  eminent  domain;  that  is,  compulsorily  to 
take  private  property,  on  making  to  the  owner  compensation  in  the 
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preacribed  mode,  for  designated  municipal  or  public  purposes.  In 
this  chapter  the  general  nature  of  the  power,  the  constitutional  re- 
strictions upon  it,  the  principles  which  govern  the  construction  and 
application  of  the  legislative  autbori^  necessary  to  its  existence, 
and  exercise  by  public  agencies,  the  mode  and  measure  of  compen- 
sation to  the  property-owner,  will  be  considered  with  special  refer- 
ence to  the  purposes  for  which  it  is  commonly  delected  to  municipal 
corporations.* 

{  1011  (584).  VMoro  ud  8«op«  of  the  Powu.  — Social  duties 
and  obligations  are  paramount  to  individual  rights  and  interests. 
Private  rights  not  under  the  shield  of  the  organic  law  must  yield 
when  they  come  in  conflict  with  public  necessity  or  the  general 
good,  liie  maxim.  Solus  pojndi  supremo  lex,  has  an  important 
meaning  in  its  application  to  piivate  rights,  and  in  limiting  the 
absoluteness  of  any  possible  ownership  of  private  property.  The 
legislature,  as  the  authoritative  representative  of  the  public,  and  the 
constituted  judge  of  what  is  demanded  by  the  general  weal,  has  the 
right  to  say,  under  such  restrictions  as  exist  in  the  Federal  Consti- 
tution and  in  the  Constitution  of  the  particular  State,  to  every  pri- 
vate proprietor,  "The  public  needs  of  your  property  thus  much;" 
and  tiie  individual  must  submit.  This  is  a  right  inherent  in  every 
government.  It  is  a  tremendous  power,  and  one  which  is  without 
theoretical  limits,  and  indeed,  without  any  legal  limitations  except 
such  as  may  exist  in  the  organic  restraints  upon  legislative  action; 
it  has,  in  addition,  practical  limitations  in  the  sense  of  justice,  which 
ever  prevails  in  enlightened  communities,   and  which  legislators 

*  In  the  tenth  chapter  of  the  work  of  pects,  in  a  manner  extremely  sa^sfac- 
Judge  Rediidd  on  the  Law  of  Railways,  tor;.  Mr.  Sed^ck's  view,  although 
and  paiticularty  in  the  last  edition,  the  leM  practical,  will  be  found  to  be  of 
right  of  eminent  dconain,  tn  (xmnwtMm  Kre^t  interest  and  value.  Sedswick  on 
wUk  TaQwojit,  is  exbaustiWy  treated,  Stat,  and  Const.  Law^  498,  S34.  Mr. 
and  may  hn  usefully  oonaulted  by  who-  Hills  of  the  St.  Louis  bar,  and  Mr. 
ever  desires  to  have  a  view  of  the  state  Lewis  of  the  Chicago  bar,  have  pub- 
of  the  English  and  the  American  law  tiahed  treatises  on  the  Law  of  Emi- 
upon  almost  any  branch  of  tlus  inter-  nent  DomaiD,  in  which  they  have 
eeting  inqmry.  The  learned  author  collected  with  diligence  and  stated  with 
does  not  confine  his  conmderation  of  care,  under  a  metnodical  armn^ment. 
the  subject  to  its  bearioKB  on  railway;  the  results  of  the  cases,  English  ana 
but  the  nature  of  the  rizbt,  the  limito-  American,  many  thousands  in  number, 
tirais  upon  its  exercise,  t£e  mode  of  pro-  upon  this  subject.  They  are  both  use- 
cedute,  the  time  when  compensation  is  ful  and  convenient  worlcs,  and  they  go, 
to  be  made,  and  the  rules  to  measure  of  course,  into  greater  detail  on  many 
its  amount,  are  clearly  stated  and  fully  points  than  is  practicable  in  the  pres- 
illustrated.  In  his  ezceUent  work  on  ent  chapter.  Their  treatment  is  gen- 
Constitutional  Limitations,  chap,  xv.,  eral;  ours  is  limited  to  the  subject 
Jud^  CooUy  has  presented  the  subject,  chiefly  in  its  relations  to  municipalities. 
particulaHy  in  its  constitutional  as- 
VOL.  ra.— 4 
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cannot  for  any  considerable  period  effectually  or  safely  disre^^aid ; 
and  experience  has  shown  that  there  is  a  point  beyond  which  no 
government  can  press  its  demands  upon  its  subjects  or  citizens, 
and  continue  to  exist.  One  branch  of  this  governmental  prerogative 
is  known  by  the  name  taxaivm,  which,  in  its  application  to  munici- 
palities, will  be  noticed  in  another  chapter;  and  the  other  is  now 
familiarly  known  as  the  power  of  emingni  domain,  by  which  is 
meant  the  right  of  every  government  to  appropriate,  otherwise 
than  by  taxation  and  its  police  authority  (which  are  distinct 
powers  from  the  ri^t  of  eminent  domain),  private  property  for 
public  use.' 

§  1012  (5S5).  Oonttltatlonal  Provisions.  —  In  the  Constitution  of 
the  Untied  Siatea,  and  in  the  Constitutions  of  the  several  States, 
there  is  a  limUatum  upon  the  power  of  eminent  domain,  usually 
expressed  in  substantially  these  words:  "Private  property  shall 
not  be  taken  for  public  use  without  just  compensation."  In  some 
of  the  Constitutions  there  are,  in  addition,  special  provisions,  of 
mote  recent  origin,  as  to  the  mode  of  ascertaining  the  amount  of 
the  compensation  and  the  time  and  manner  of  payment.  Full  treat- 
ment of  this  subject  in  all  of  its  constitutional  and  other  aspects  would 
not  be  appropriate  to  the  present  work,  and  our  con»deration  of  it 
will  accoidingly  be  limited  to  a  statement  of  the  general  prindples 
relating  to  it,  and  a  reference  to  the  cases  which  illustrate  the  power 
at  exercised  by  mvnieipai  eorporatioiu  under  delegated  tentative 
authority. 

§  1013  (586).  FoderalOonstitntUHi;  Hth  and  Fourt»«itli  Amend- 
nuntt.  — The  fifth  article  of  the  amendments  of  the  Constitution  of 
the  United  States  was  intended  to  prevent  the  general  government 
from  taking  private  property  for  public  use  without  just  compensa- 
tion, and  was  not  intended  as  a  restraint  upon  the  State  governments.* 

'  Aa  to  the  phrase  "eminent  do-  a  valuable  work  on  the  genenl  subject 

mun,"  see  Hr.  Justice  CampbeU's  arti-  of  "Eminent  Domain." 

cle  on  the  "Taking  of  Private  Property  "All  private  property  is  held  subject 

for  Purpoeee  of  Utility,"  vol,  i.  No.  2,  to  the  necessities  of   the  Government. 

Bench  and  Bar,  P&ge  112.    Mr.  Carmaii  The  rtoM  of  emiTient  Somain  underlies 

F.    Randolph   of    New   Jersey    has   »  all  such  rignts  of  property.    The  Gov- 

leamed  article  on  "The  Eminent  Do-  emment  may  take  personal  or  real 

main  "  in  the  July,  1887,  number  of  the  property  whenever  its  necessities  or  the 

Enxlisb  Law  Quarterly  Review,   314,  exigencies  of   the   oecsaon   demand." 

and  in  the  New  Jersey  Law  Journal,  Per  Mr.  Justice  Brewer  in  United  States 

May,  1889,  p.  133,  on  "Eminent  Do-  v.  Lynah,  188  U.  S.  446,  465. 

mam  over  Streets,"  in  respect  ot  the  '  Hunter  n.   Pittsburgh,  207  U.  8. 

rights  of  owneiB  of  lands  adjacent  there-  161,  176;    Barron  v.  Baltimore,  7  Pet. 

to.    Mr.  Randolph  is  also  the  author  of  (U.  S).  248;    Withera  v.  Buckley,  20 
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Under  thb  article,  if  in  the  execution  of  any  power,  no  matter  what  it 
is,  the  government  of  the  United  States  finds  it  necessary  to  take 
private  properly  for  public  use,  it  must  obey  the  constitudonal 
injunction  to  make  or  secure  just  compensation  to  the  owner.' 
tlie  right  of  eminent  domain  residing  in  a  State,  says  the  Supreme 
Court  of  the  United  States,  is  an  independent  power,  and  all  properly 
is  held  and  all  contracts  are  made  subject  to  this  right.  Therefore, 
the  exercise  of  this  right  by  the  State  does  not  impair  the  obligation 
of  contracts  within  the  meaning  of  the  prohibition  of  the  Constitu- 
tion of  the  United  States.  Hence,  a  toll  bridge  owned  by  a  private 
corporation,  chartered  by  the  State  for  that  purpose,  may,  under  the 

How.  <U.  S.)84;  Mills,  Em.  Dom.  {  348  8tat«  with  it*  coneent,  or  by  proceeding 

and  cases.  in  the  courts  of  the  United  States  with 

'  Cherokee  Nation  v.  Soutbem  Kao-  or  without  any  consent  or  concurrent 

BBsR.Co.,  135U.  S.641,659i  Honon-  act  of  the  State  aa  Confess  may  direct 

gahela  Nav.  Co.  o.  Utut«d  States,.  148  or  permit.     Harris  v.  EUiott,  10  Pet. 

U.  8.  312;  Sweet  o.  Rechel,  15S  U.  S.  (U.  S.)  25;   Kohl  e.  United  States,  SI 

380, 399,  402;   United  States  o.  Lynah,  U.  8.  367;   United  States  v.  Jones,  109 

188  U.  S.  445;    Union  Bridge  Co.  v.  U.  a  513;  Ft.  Leavenworth  R.  Co.  v. 

United   States,   204    U.    S.   364,   397.  Lowe,  114  U.  8.  625,  531,  632;   Chero- 

"The  contention  that  the  Government  kee  Nation  v.  Southern  Kansas  R.  Co., 

had  a  paramount  right  to  appropriate  136  U.  S.  641,  656;  Monongahela  Nav. 

this  property  may  be  concefed.    But  Co.  v.  United  States,  148  U.  8.  312; 

the  Constitution  in  the  Fifth  Amend-  Luxton  v.  North  River  Bridge  Co.,  147 

ment  guarantees  that  when  this  Gov-  U.  8.  337.  s.  c.  153  U.  8.  525;  Chappell 

emmentaJ   rifht  of  appropriation, —  r.  United  States,  160  U.  S.  499,  510; 

this    asserted    paramount    right,  —  is  Burt  v.  Merchants'  Ins.  Co.,  106  Mass. 

tnuematAiitshtMheaaendedbyamvpen-  356;  United  States,  Petitioner,  06  N. 

talion.    The  government  may  take  real  Y .  227. 

estate  for  a  poetr<iffice,  a  courthouse,  a  Although  municipal  caraaraSiciM  or- 

fortification,  or  a  highway;  or,  in  time  ganized  under  the  laws  or  the  respec- 

of  war,  it  may  take  merchant  vessels  tive  States  derive  their  power  almost 

and  make  them  part  of  its  naval  force,  exclusively  from  the  State,  yet  circum- 

But  can  this  be  done  without  an  obli-  stances  may  exist  where  the  power  o( 

galion  to  pay  for  the  value  of  that  eminent  domain  may  be  derived  from 

which  is  BO  taken  and  appropriated?  an  act  of  Congress.      Thus   Congrew, 


Whenever  in  the  exercise  of  its  govern'  ■anier  the  povxr  to  regviaU  commerce 
mental  rights  it  tf^es  property  the  among  the  Stat«s,  may  authorize  ths 
ownership  of  which  it  concedes  to  be  in  construction  of  a  bridge  across  navi- 
an  individual,  it  implied^'  promises  to  gable  waters  between  two  States  and 
pay  tlKrefor."  Per  Mr.  Justice  Brewer  uie  taking  of  private  lands  for  that  pur- 
m  United  States  v.  Lynah,  188  U.  S.  pose  upon  malting  just  compensation. 
446,  466.  Luxton  «.  North  River  Brid^  Co.,  163 
It  is  now  well  settled  that,  whenever  U.  8.  626.  And  it  has  been  held  that  a 
in  the  execution  of  the  powers  granted  city  may,  by  virtue  of  authority  cen- 
to the  United  States  by  the  Conatitu-  ferred  upon  it  by  the  State  where  it  is 
tion,  lands  in  any  State  are  needed  by  located,  and  also  by  virtue  of  power 
the  United  States  for  a  fort,  magarine,  conferred  upon  it  by  act  of  Congress,  be 
dockyard,  lighthouse,  custom  nouse,  authorised  to  erect  such  a  bridge  over 
couruiouse,  post-office,  or  any  other  a  navigable  river  between  two  States 
public  purpose,  and  cannot  be  acquired  and  to  acquire  land  therefor  not  only 
by  ^fTEement  with  the  owner,  the  Con-  beyond  the  city  limits,  but  outside 
{FTSM  of  the  United  States,  exerrising  the  the  State.  Haeussler  v.  St.  Louis,  206 
right  of  eminent  domain  and  making  Mo.  656.  But  compare  Becker  v.  La 
just  compensation, to  the  owners,  TJtay  Crosse,  99  Wis.  414;  Schneider  v. 
aufhrrtH  such  lands  to  be  taken  either  Menasha,  118  Wia.208.  IvAer,  Bridge; 
by  procoedings  in  the  courts  of  the  Property. 
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right  of  eminent  domain,  and  under  a  general  law  of  the  State  au- 
thorizing the  act,  be  condemned  and  taken  as  part  of  a  public  road, 
compensadon  being  made  to  the  corporation  in  the  same  manner 
as  to  natural  persons.  Such  an  exercise  of  the  right  of  eminent 
domain  does  not  impwr  the  obligation  of  the  contract  between  the 
bridge  corporation  and  the  State.' 

The  FourteerUh  ATnendmeni  of  the  Constitution  of  the  United 
States,  however,  adopted  in  1868,  ordains  that  "No  State  shall 
make  or  enforce  any  law  which  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law."  Thb  is  a  direct 
limitation  upon  the  powers  of  the  State  governments,  and  puts  these 
fundamental  and  immutable  rights  under  the  protection  of  the 
general  government,  as  against  invasion  by  the  States.  It  is  settled 
that  corporations  as  well  as  natural  persons  are  included  in  the 
amendment.' 

'  West  River  Br.  Co.  v.  Dit,  6  How.  quently  the  subject  matter  of  the  con- 

£.  S.)  507,  affinning  iuditment  of  the  troverey,  was  whether  the  whole  lot 
preme  Court  of  Vermont^  Rich-  should  oia  oondemned,  and  that  oDiitn>- 
mond,  Fi  A  P.  R.  R.  Co.  v.  Louisa  R.  R.  veisy  was  not  the  less  a  single  and  entire 
Co.,  13  How.  (U.  S.)  71.  The  «am«  one,  because  the  two  defendants  owned 
DTincipIe  Itas  been  frequeotly  declared  distinct  interests  in  the  land,  and 
by  the  Stale  courls.  Ala.  k  Fla.  R.  Co.  might  be  entitled  to  separate  awards  of 
V.  Kenney,  39  Ala.  307;  Enfield  ToU  damages."  BellaJrei>.  Baltimore  &0. 
Br.  Co.  B.  Hartford  4  N.  H.  R.  R.  Co.,  R.  Co.,  146  U.  S.  117. 
17  Coon.  40;  lb.  454;  Boston  &  L.  R.  'See  Davidson  v.  New  Orleans  96 
R.  Co.  V.  Salem  A  L.  R.  R.  Co.,  2  Gray  U.  S.  97,  105.  In  this  case  there  is  a 
(Haas.),  I;  Central  Br.  Co.  v.  Lowell,  dictum  of  Mr.  Justice  Mister  to  the  effect 
IS  Giw  (Mass.),  106;  Red  River  Br.  that  the  proviuons  of  the  Fourteenth 
Co.  o.  QarksviUe,  1  Sneed  (Tenn.),  176;  Amendment  aa  to  due  process  of  law  do 
Aimington  v.  Bamet,  15  Vt.  745;  R«d-  not  refer  to  eminent  domain.  Mr.  Jus- 
field  on  Railways,  S  70:  Hills  Em.  iioe  Bradley  expreeses  his  dissent  from 
Dom.  fl  37,  41,  42;  Lewis  Em.  Dam.  this  view.  See  Hugler  o.  Kansas,  123 
i  11:  tn/ra,  f  1019.  U.  S.  623,  and  cases  cited  in/ro  in  notes 
Where  a  condemnation  proceeding  to  this  section.  When  there  is  no  con- 
assumes  the  nature  of  a  suit  in  which  teotion  that  statutes  conferrii^  the 
the  question  to  be  tried  is  the  value  of  right  of  eminent  domain,  passed  By  the 
the  land,  the  caae  is  one  which,  under  legidatute  of  the  State  and  which  the 
tiie  several  acts  of  Congress,  may,  if  it  courts  of  the  State  have  decided  author- 
is  otherwise  within  those  acta,  be  frana-  iie  the  appropriation  of  lands,  do  not 
/erred  from  the  Stale  to  Oie  Federal  courts  make  ample  provision  for  assessment  of 
for  tnal.  Patteiaoit  n.  Hiss.  A  R.  R.  damages  to  the  land  owner  by  due  pro- 
Boom  Co.,  3  Dillon  C.  C.  455,  affirmed  cess  of  law,  the  queetion  whether  a 
by  the  Supreme  Court,  98  U.  9.  403;  given  corporation  comes  within  the  law 
Warren  r._ Wisconsin,  &c.  R.  R.  Co.,  6  of  the  State  and  is  entitled  to 


land  for  the  purpose  of  opening  a  street,  raiae  any  question  of  Federal  law  under 
brought  sfsJnst  the  lessor  and  the  the  Fourteenth  Amendment  to  the  Fed- 
lessee  of  the  land  (one  of  the  parties  eral  Constitution.  Stone  v.  Southern 
being  a  foreign  corporation),  U  not  r^  lU.  &  U.  Bridge  Co.,  206  U.  5.  267, 273. 
movable  from  the  State  court  to  the  In  Hadisonville  Traction  Co.  v.  St. 
United  States  court  on  the  ground  that  Bernard  Hin.  Co.,  196  U.  S.  239,  251, 
there  is  a  separable  controversy.  "The  Hr.  Justice  dorian,  delivering  the  opin- 
cause  of  action  allied,   and  oonse-  ion  of  the  court,  said:  "It  is  Cund^ 
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§  1014  (587).  a«nanl  Xffeot  of  the  OonsUtatkmal  UmitaUon 
■Utod.  —  Mr.  Sedgwick  sums  up  his  examination  of  the  theo  existing 
usu&l  limiiaiion  upon  the  power  of  the  legislature  over  the  appropria- 
tion of  private  property  to  public  uses;  and  his  statement  of  the  re- 
sult will  serve  as  an  appropriate  introduction  to  our  consideration  of 
the  subject  in  its  application  to  municipal  corporations.  He  says: 
"If  the  brief  and  sweeping  clause,  'Private  property  shail  not  he 
taken  for  public  use  without  just  compensation,'  be  made  to  express 
die  modifications  and  qualifications  which  construction  has  inserted 
in  it  and  added  to  it,  it  will  stand  nearly  as  follows :  Private  prop- 
erty shall  in  no  caae  be  taken  for  privais  use.  Private  proper^ 
may  be  taken  for  public  ■use  in  the  exercise  of  the  general  police 
powers  of  the  State,  or  of  taxation,  without  making  compensation 
Ibeiefor.  And  the  power  of  taxation  includes  the  power  of  charing 
the  expense  of  local  improvements  exclusively  upon  those  imme- 
diately benefited  thereby.  Private  property  may  also  be  taken  for 
public  use  in  the  exercise  of  the  power  of  eminent  domain,  but  not 
without  juat  compensation  being  made  or  provided  for  before  the 
taking  is  absolutely  consummated.  The  right  to  compensation, 
[under  the  above  quoted  limitation],  however,  does  not  attach  in 
esses  where  the  value  of  property  is  merely  impaired,  and  title  to  it 
Dot  divested ;  nor  does  it  exist  in  cases  where  the  right  to  the  property 
taken  is  not  absolutely  vested  at  the  time  of  the  legislative  act  affect- 
ing it.'  This  is  substantially  the  form. that  the  constitutional  provision 
has  assumed  in  the  hands  of  the  courts ;  and  upon  a  careful  examina- 
tion of  the  process  by  which  this  result  has  been  arrived  at,  it  must 
be  admitted  that  in  practice  our  constitutional  guarantees  are  very 
flexible  things,  and  that  the  judicial  power  exerts  an  infiuence  in  our 
^stem  which  makes  the  subject  of  interpretation  one  of  the  first 
magnitude."  ' 

mental  in  American  jurispnidence  that  em  Kan.  R.  Co.,  135  U.  S.  641,  651 ; 
private  property  cannot  be  taken  b;  Sweet  v.  Reohel,  159  U,  8.  380,  390; 
the  Government,  national  or  State,  ex-  Western  TTaion  Tel.  Co.  v.  Fennaylvania 
wpt  for  purpoaes  whicli  are  of  a  public  R.  Co.,  195  U.  S.  640.  Any  State  enact- 
cbaracter,  although  such  taking  be  ao  ment  in  violation  of  these  principles  is 
eompanied  by  compenaation  to  the  inconsistent  with  the  due  process  of  the 
owner.  That  principle,  tliis  court  has  lair  prescribed  by  the  Fourteenth 
■aid,  grows  out  of  the  essential  nature  Amendment.  Chicago,  B.  &.  Q.  R.  Co. 
ci  all  free  governments.  Loan  Assoc,  v.  Chicago,  166  U.  S.  226;  San  Diego 
».  Topeka,  20  Wall.  (XJ.  S.)  655;  Cole  Land,  Ac.  Co.  d.  National  City,  174  U.S. 
*.UGnn^,  113U.  S.  1,6.  Ifthepui-  739,754;  Smyth  t>.  Ames,  169  U.  S. 
pose  be  public,  the  taking  may  be  out-    466,  525." 

□gbt,  provided  te>a«onablc,  certain,  and        '  Buah  v.  Mclfoespart,  166  Fa.  St. 
•oMuate  pntvinon  is  made,  at  the  time  57,  ouotinf^  text. 
aS  tbfi  appropriation,  to  ascertain  and        ■  Bedgwick,  Stat,  and  Const.  Law, 
Rcure  tbe  compensation  to  be  made  to   533,  634. 
tfae  owner.    Cherokee  Nation  v.  South-        It  is  not  competent  for  the  legists- 
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I  1015  (587  a).  Oonatltntioiul  AmsndnantB,  ordtlnlns  LUUU^  lor 
Propert;  "  dninagod."  —  The  limited  meaning  of  the  word  "property" 
and  of  the  word  "  taken,"  referred  to  in  the  preceding  section,  by  vhich 
the  protective  scope  of  the  usual  eminent  domain  clause  of  the 
Constitutions  was  by  many  tribunals  confined  to  an  actual  trespass 
upon,  or  physical  invasion  or  appropriation  of,  the  property  of  the 
owner,  and  did  not  include  many  other  injuries  to  the  owner's  use  and 
enjoyment  of  his  property  when  such  injuries  were  the  result  of  acts 
done  under  express  legislative  sanction,  was  not  in  its  practical 
workings  satisfactory  to  the  public  mind  and  conscience,  or  to  the 
professional  judgment.  Accordingly,  many  of  the  later  Constitutions 
have  added  the  words  "damaged,"  "injured,"  or  "destroyed,"  so 
that  the  clause  therein  now  reads,  in  substance,  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  compensation.' 
This  important  change  in  the  law  is  considered  more  at  lai^  in  a 
subsequent  chapter;  It  may  be  here  remarked  that  the  exact  mean- 
ing and  effect  of  the  change  is  yet,  in  many  respects,  to  be  delimited 
by  future  adjudications.  In  the  light  of  such  deci^ons  as  have  been 
already  made,*  and  with  a  view  of  aiding  in  the  proper  construction 
of  the  clause  as  amended,  the  following  views  are  offered  for  the 
reader's  consideration.* 

i  1016  (587  b).  Buna  Sabjoet;  Uaanliig  ot  tha  Word  "  ProiMr^." 
—  As  above  suggested,  the  remedial  provisdons  in  question  had  their 
origin  in  two  main  but  related  causes.  One  was  the  narrow  meaning 
i^ch  judicial  decisions  had  placed  upon  the  word  "proper^."  The 
word  "  proper^"  conveys  no  predse  and  invariably  certain  meaning,* 

ttue  to  provide  if  a  penon  ah&l]  make  tutional  proviuona  of  &mendmenta,  re- 

improvementi  vpon  ground  which  viS  ferred  to  in  the  text,  ia  given,  and  the 

be  tmbriiced  in  a  street,  if  aubseqiiently  priDcipol  decisionB  tlierean  hi«  cited, 

laid  out  and  extended,  that  he  shall  not,  '  Poet,  {  lflS6,  and  notes. 

if  such  street  is  thus  laid  out,  be  entitled  *  Under  the  Pennsylvania  constitu- 

to   damages    for   such    improvement,  tional  provision,  compensation  for  doTit- 

Such  a  provisioii  is  unconatitutJonal,  age  to  property  is  not  limited  to  abutting 

because  it  deprives  the  owner  of  the  use  property  oidy,  but  must  be  paid  when 

of   his   land,    without     compensation,  any  municipal  or  public  works  are  sufii' 

Moale  V.  Baltimore,  5  Md.  314;    mat,  ciently  near  to  make  the  injury  to  the 

il02Q.   See  also  Houston  V.  Bartels,  36  property  proximate,  immediate,  and 

ex.  Civ.  App.  403.  substantial.     Mellor  v.    Philadelphia, 

>  niinoia  first  in  1870;   since  then,  160  Pa.  St.  614;   Robbing  t>.  ScraotOD, 

Alabama,  Arkansas,   California,   Colo-  217  Pa.  S77. 

rado,   Gearma,,   Kentucky,    Louisiana,  *  "The  word 'property'isusedtnso 

Minnesota,  Hisus^ppi,  Missouri,  Mon-  many  senses  as  to  be  neariy  useless  for 

tana,  Nebraska,  North  Dakota,  Okla-  juristic  purposes."     Digby  Hist.  Re^ 

homa,   Pennaylvania,    South    Dakota,  Property  (2a  ed.),  p.  266.    Austin  enu- 

Texas,  Utah,  Washiiigton,  West  Vir-  merates  the  principal  of  these.    2  Aui- 

pnia,  and  Wyoming.     PoU,  {{  1684-  tin  Jurisp.  (5th  ed.)  789,  806-820.     Ito 

1686,  where  the  language  of  the  consti-  substantial  meaning,  as  used  in  the 


lyCoogle 


}  1016  BHiNBNT  douain:  pbopebtt  taken  1607 

and  its  meaniDg  was  not  defined  in  the  eminent  domain  clause  <^ 
the  Constitutions.  A  large  class  of  declnons,  construing  the  word 
"property"  as  there  used,  limited  the  owner's  rights  to  the  corpm  o£ 
the  soil  within  the  exterior  limits  of  his  lot  In  cases  where  die  fee 
of  the  street  or  highway  was  in  the  public,  and  not  in  the  abutter, 
such  decisions  were  very  numerous.  These  decisions  overlooked  the 
fact  that,  in  legal  conception,  land  or  the  soil  is  not  property  but  the 
subject  of  property,  lliey  overlooked  the  fact  ^at  an  easement  or 
an  incorporeal  right  annexed  to  land  is  as  much  property  as  the 
right  to  the  land  itself.  In  either  case,  the  lawyer  is  concerned  with 
the  nature  of  the  rights,  and  not  of  the  property  or  thing  which  is  the 
subject  of  those  rights.  Property  is  that  congeries  of  rights  secured 
by  law  in  and  over  land  or  other  thing,  which  in  the  aggregate 
constitute  the  owner's  title  thereto,  bis  ownership,  his  right  of  user 
and  enjoyment,  and  his  right  of  disposition,  as  against  competing 
claims  on  the  part  of  others.*    For  example,  an  timUmg  tnvner't 

Mnended  eminent  domain  claiuea  of  the  tnents  ore  also  entitled  to  the  name;  if 

i«cent  ConBtitutions,  is,  however,  not  by 'incorporeal' is  me»nt  that  thsy  are 

difficult  of  ascertainment.  mere  rights,  then  all  hereditaments  are 

>  Mr.  IKgby  (History  of  the  Law  of  incorporeal,  because  the  lawyer  is  only 

Real  Property,  2d  edition,  p.  270,  note,  concerned    with    different    elaseea    of 

puts  this  matter  in  a  very  c^r  light:  —  rights.    In  reality,  however,  it  appears 

"The  division  of  heieditsments  into  that  the  names  point  to  different  classea 
corporeal  and  incorporeal,  though  of  rights;  and  m  fact,  Stephen,  in  hia 
deeply  rooted  in  our  I^al  phmseology,  ediUon  of  Blackstone  (5th  ed.,  vol.  i.  p. 
ia  most  ui^ortunate  and  misleading.  656),  almoot  confines  mcorporeat  here- 
The  confusion  is  inherited  from  the  ditaments  to  jura  tn  oltCTto  sob.  Austin 
Rmnan  IsiwycTs  (see  Justinian,  Inst,  ii.  Juiisp.  ii.  707,  708."  See  also  Rigaey  v. 
tit.  2),  but  has  been  made  worse  cod-  Gbicw>,  102  111.  64,  77,  per  Mtiikey,  J., 
fouDOed  by  our  own  authorities.  Pol-  and  !^use  v.  Atlanta,  98  Qa.  92,  where 
lowii^  the  Romans,  our  lawyers  di»-  the  subject  is  discussed.  2  Austin 
tinguished  between  hereditaments  aa  Juriap.  Lectures,  48,  49,  50,  51 ;  3  Ben- 
meaning  the  actual  corporeal  land  itself,  tham  Works  (Edinburgn)  (1843),  p.  22; 
and  another  kind  of  hereditaments  aa  Eaton  v.  B.  C.  &.  M.  R.  R.  Co.,  51  N.  H, 
not  being  the  land  itself  but '  the  rights  fi04 ;  Souttiem  Kansas  R.  Co.  v.  Okla- 
annexed  to  or  issuing  out  of  the  land. '  homa  Citv,  12  Okla.  82. 
A  moment's  reflection  is  sufficient  to  "One  noldinc  an  easement  in  a  strip 
■how  that  the  distinction  is  untenable,  of  land  as  a  right  of  way,  merely,  sus- 
The  lawyer  has  nothing  whatever  to  do  tains  no  damage  in  consequence  of  the 
with  the  material  corporeal  land,  except  taking  of  the  fee  for  a  street.  When  the 
BO  far  as  it  is  the  subject  of  right^  It  ia  fee  is  taken  and  maintained  as  a  street 
the  distiDction  between  different  classes  by  the  public  authorities,  the  owner's 
of  ri^ts,  and  not  between  land  on  the  easement  of  a  way  is  not  impaired,  but 
one  aide  and  rights  on  the  other,  that  he  still  exists,  as  he  has  all  the  right  of 
is  concerned  with.  In  such  phrases  as  wa)[  before  enjoyed.  No  property  of 
'the  land  descends  to  the  heir,'  what  is  his  is  therefore  taken  from  him  and  ha 
meant  ia,  not  that  something  happens  is  deprived  of  no  interest."  Allen  v. 
to  the  land  itself,  but  that  a  particular  Chic&gi^  176  111.  113;  Buffalo  n.  Piatt, 
class  of  the  ancestor's  righto  in  relation  131  NT  Y.  293,  299;  fn  re  1 16th  Street, 
to  the  land  descends  to  the  heir.  The  I  N.  Y.  App.  Div.  436.  One  having  no 
names  'corporeal  and  incorporeal'  are  title  to  land  who  has  erected  buili&igs 
moat  unfortunate,  because  if  by  'cor-  thereon  as  a  tren»aser  held  not  entitled 
por^'  is  meant  'relating  to  land,'  then  to  recover  for  the  taktng  of  the  b\dld- 
a  laise  claa  of  incorporeal  heredita-  ings    in    condemnation    proceedings. 
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right  of  aceets  to  and  from  the  street,  subject  only  to  legitUtiate 
public  regulation,  is  as  much  his  property  as  his  right  to  the  soil 
within  his  boundary  lines.  The  same  may  be  predicated  of  other 
easements  or  rights  annexed  to  the  ownership  of  the  lot  itself. 
When  he  is  deprived  of  such  right  of  access  or  of  any  other  ease- 
ment connected  with  the  use  and  enjoyment  of  his  property,  other 
than  by  the  exercise  of  legitimate  public  regulation,  he  is  deprived 
of  his  property.  When  such  a  right  is  directly,  specially  and  in- 
juriously, affected  by  a  public  improvement,  his  proper^  is 
damaged.* 

S  1017  (587  c).  Suns  Bnbjsct;  Msulng  el  ths  Word  "  Uksn."  — 
Directly  connected  with  the  foregoing  consideration  is  the  restricted 
meaning  which  a  large  class  of  decisions  puts  upon  the  word  "  taken," 
nothing  being  considered  as  a  "taking"  except  a  trespass  upon  or 
an  actual  appropriation  of  the  corpus  of  the  owner's  lot ;  and  hence 
all  other  rights  connected  therewith  were  subject  to  unlimited 
legislative  control.  Therefore,  the  legislature  might,  for  example, 
authorize  a  railroad  company  to  build  and  operate  its  railroad  on 
the  streets  and  highways  in  front  of  the  abutting  owner's  lot  or  land, 
and  even  injuriously  to  change  the  level  or  grade  of  the  street  or 
highway,  without  liability  for  the  damage  thereby  occasioned.'  If 
the  judicial  judgments  had  established  that  the  abutting  owner  had 
property  rights  in  streets  whether  the  fee  was  in  him  or  in  the  public, 
such  as  the  right  to  access  and  to  light  and  air,  or  other  ri^ts  an- 
nexed to  the  lot  or  land,  and  that  any  direct  and  special  injury  to 
such  rights  was  as  much  a  "taking"  of  "property"  as  a  trespass 
upon  or  an  appropriation  of  the  lot  itself,  the  necessity  for  an  exten- 
son  of  the  constitutional  provision  would  not  have  existed,  and  the 
change  under  consideration  would  probably  not  have  been  ordained. 
If  the  Constitutional  Amendments  had  defined  proper^  so  as  to 
make  the  definition  embrace,  for  the  purposes  of  compensation  to  the 

Nonia  v.  Pueblo,  12  Colo.  App.  290.  impnivemenls"   j^oleeta  a  mortfoget. 

Riparian  righta  are  property  of  which  Haxerstown  t>.  Groh,  101  Md.  S60. 
the  owner  cannot  be  deprived  without  Owners  of  lots  abutting  on  and  ad- 

iuit  compeiuatioD.     Ubtter  of  New  jaeent  to  a  public  street  of  a  city,  even 

York  Oty,  168  N.  Y.  134;   Mansfield  if  not  owners  of  a  fee  in  the  street,  have 

c.  BaJliett,  6B  Ohio  St.  451.    A  contract  therightof  access  and  the  right  of  quiet 

may  between  under  condemnation  pro-  ecjoyinent,  and  such  rights  are  prop- 

caedings.     Long  Island  Water  Supply  erty  which  may  be  protected  by  injuno- 

Co.  V.  Brooklyn,  166  U.  S.  6S5.     A  tion  when  invaded  without  feffal  au- 

dause  in  a  city  charter  providing  for  tboiity.    Hart  v.  Buckner,  2  U.  S.  App. 


damages  in  condemnation  proceedings    483,  citing  text. 

to  tiie  owner  or  occupant  of  "any  right        ■  HcCiulougli  v.  Ouupbellsport,  123 

or  interest  claimed  in  any  ground  or    Wu.  334. 
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owner,  not  only  the  taking  of  the  corpus,  but  injuries  to  easements  or 
to  li^ts  in,  or  over,  or  annesd  to  property,  this  would  have  effect- 
uated, and  would  have  been  the  logical  method  of  effectuating,  the 

end  in  view,  instead  of  reaching  it,  not  by  defining  ri^ts,  but  by 
ordaining  a  provision  ^ich  presupposes  the  existence  of  such 
rights.* 

*  In  Hartin  v.  Dist.  of  Columbia,  205  garded  aa  an  actual  appropriation  of 

n.  S.  135,  it  is  said  that  the  question  the  land,  including  the  poaseasioii,  the 

whether  propertv  is  "taken"  within  right  of  posseasion,  and  the  fee;  and 

the  meaning  of  toe  constitution  ia  one  when  the  amount  awarded  as  compen- 

of  detfiee,  Hj-.  Justice  Holme*  remark-  sation  is  [wid,  the  title  and  fee  nith 

ing,  *  Constitutional  rights,  like  others,  whatever  rights  may  attach  thereto,  — 

are  mottert  of  degrae.     To  illuatiat« :  in  this  case  thode  at  least  wldch  belong 

Under  the  [Mlice  power  in  its  strict  to  a  riparian  proprietor,  —  pan  to  Uw 

aenae.acertiunUmitimshtbeset tothe  nivemment  audit  becomes Itenceforth 

hd^t  of  buildings  wit£out  compensa<  &e  sole  owner."    The  ovtoflow  of  Irad 

tion;   but  to  make  the  limit  five  feet  to  a  minor  extent  was  held  not  to  con- 

would  require  compsnsation  and  a  tak-  ttitutt  a  taking  of  propertv  within  the 

ing  by  eminent  domain."  meaning  of  the  law,  when  aamage  could 

TUe  meaning  of  t}tt  word"  takt:K"Yioa  be  prevented  by  raiwng  the  banks, 
recently  undergone  discussion  by  the  Hamgault  r.  f  pnngs,  100  U.  8. 473.  In 
Supreme  Court  of  the  United  Statea  in  Bedford  v.  Uni^ted  Stat«i,  102  U.  S.  217, 
the  case  of  United  States  v.  Lynah,  ISS  it  was  held  that  damages  to  land  by 
U.  S.  446.  In  this  case,  the  meiut  of  floodiiw  as  the  mult  of  revetments 
erection  of  certain  dams,  training  walls,  erectedby  the  United  States  along  the 
and  other  obstacles  in  the  bed  of  the  banks  of  the  Hisnsappi  River  to  pie- 
Savannah  River  was  to  cause  the  waters  vent  erosion  of  the  banks  from  natural 
of  tbe  river  to  be  kept  back  and  to  flow  causes  were  consequential  kid  did  not 
back  upon  the  plaintiffs  lands.  It  ap-  oorutituie  a  taking  of  the  lands  flooded 
peaied  that  both  by  seepage  and  per-  within  tbe  meaning  of  the  Fifth  Amend- 
colation  through  the  embaakmeiit,  and  ment  to  the  Federal  Constitution.  See 
an  actual  flowmg  upon  the  plaintiff's  further  as  to  the  meaning  of  tbe  word 
plantation  above  the  obstruction,  the  "taken,"  Union  Bridge  Co.  v.  United 
water  had  been  raised  in  the  plantatbn  States,  204  U.  8.  364;  Scranton  v. 
about  eighteen  inches.  It  was  impos-  Wheeler,  170  U.  S.  141,  153,  162;  Qib- 
Kble  to  remove  this  overflow  of  water,  son  v.  United  States,  166  U.  8. 269, 271. 
and  Bs  a  Gonsequenoe  the  property  had  In  MaitachtuetU^  it  has  been  held 
become  an  ineelairaable  bog,  unfit  for  that  when  the  legislature  authorises 
the  puipoee  of  rice  culture  or  any  other  something  to  be  done  in  the  neighbor- 
known  sericulture  and  deprived  of  oU  hood  of  a  person's  lands  which  dimio- 
value.  The  court  held  that  the  prop-  ishes  its  value,  but  which  would  not  be 
erty  of  the  plaintiff  was  taken  on  the  actionable  if  done  by  a  neighboring 
autliority  of  FumpeUjr  c.  Green  Bay  A  owner,  if  the  statute  provides  no  com- 
MijM  Canal  Co.,  13  Wall.  (U.  8.)  166.  pensation,  the  owner  of  the  land  cannot 
After  rderring  to  that  and  other  cases,  claim  any  under  tbe  Constitution,  be- 
Hr.  Justice  Bremer  said :  "It  is  clear  cause  what  is  done  does  not  amount  to 
from  these  authorities  that  where  the  a  teking ;  and  even  if  the  thing  author 

Kvemment  by  the  construction  of  a  ixed  would  be  Eictionable  at  common 

m  or  other  public  works  so  floods  law  and  a  nuisance  but  for  the  statute, 

lands  belonging  te  an  in^vidual  as  to  still  it  is  not  necessarily  a  taking.    Lin- 

Bubatantially  destroy  their  value  there  coin  v.  Commonwealth,  164  Mass.  368. 

is  a  taking  within  the  scope  of  the  Fifth  See  also  Rand  r.  Boston,  164  Mass.  354; 

Amendment.     While  the  government  McSweeney    «.     Commonwealth,     185 

does  not  directiy  proceed  to  appropri-  Mass.  371.   A  statute  authorizing  a  city 

ate  the  title,  yet  it  taltea  away  the  use  to  take  land  and  construct  works  for 

and  value;  wh^  that  is  done,  it  is  of  treating  sewage  and  freeing  the  same 

fittle  consequence  in  whom  the  fee  may  from  noxious  and  offensive  matters  and 

be  vested.     Of  course  it  results  from  providing   compensation   for   land   so 

this  that  the  proceeding  must  be  re-  taken,  does  not  authorize  the  city  to 
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§  1018  (587  d).  Stme  Snbjeet;  Scope  and  Paipou  of  the  AiMad- 
mtnt.  —  The  words  "injvred  or  damaged"  found  as  they  are  in  the 
eminent  domain  clause  relating  to  the  taking  or  appropriation  of  prop- 
erty for  public  use,  aa  well  as  the  history  of  the  origin  and  cause  of 
this  provision,  and  a  consideration  of  the  mischief  intended  to  be 
rem^ied,  show  that  it  was  not  the  intention  of  the  Constitutional 
Amendment  to  create  a  right  and  to  give  a  remedy  in  all  cases  of 
conaeqtteniial  damage  which  may  result  from  the  exercise  of  legis- 
lative power  in  making  pubhc  improvements,  or  even  from  the  appro- 
priation of  private  property  or  for  injuries  to  private  property  for 
public  use.  A  city,  for  example,  under  legislative  authority,  might 
condemn  land  for  the  purpose  of  establishing  a  hospital  thereon  or  a 
prison,  which,  if  established,  would  have  the  consequential  effect  to 
injure  or  depreciate  the  market  or  actual  value  of  property  in  the 
neighborhood.  Such  injuries,  however,  would  not,  in  our  judgment, 
be  within  the  Constitutional  Amendment.  This  amendment  must,  as 
it  seems  to  ua,  be  limited  to  cases  where  the  corpus  of  the  owner's 
property  itself,  or  some  appurtenant  right  or  easement  connected 
therewith  or  by  the  law  annexed  thereto,  is  directly  {that  b,  in  gen- 
eral, if  not  always,  physically)  affected,  and  is  also  specially  affected 
(that  is,  in  a  manner  not  common  to  the  property  owner  and  to  the 
public  at  large) ;  and  such  direct  and  special  injury  must  be  such  as 
to  depreciate  the  value  of  the  owner's  property.  These  elements 
concurring,  his  property  is  "damaged"  within  the  meaning  of  the 
Constitutional  Amendment,  and  to  the  extent  of  such  diminished 
value  beyond  the  damages  sustained  by  the  public  at  large  from  the 
improvement,  the  property  owner  is,  we  think,  under  the  Constitu- 
tional Amendment,  entitled  to  compensation.  It  may,  perhaps,  be 
premature  to  affirm  that  the  meaning  of  the  word  "damaged,"  as 
used  in  the  recent  Constitutional  Amendments,  b  absolutely  con- 
fined to  cases  where  the  common  law  would  have  given  a  remedy 
for  injuries  to  property  or  property  rights,  if  the  legislative  authority 
to  do  the  act  which  caused  the  damage  had  not,  aside  from  such 
Constitutional  Amendment,  deprived,  or  been  previously  construed 
to  deprive,  the  owner  of  his  right  to  compensation  therefor;  and 
yet  such  is,  in  our  judgment,  its  main,  if  not  exclusive,  purpose  and 
effect.' 

create  a  senous  Quisance  to  the  neish-  under  the  statute,  but  recovery  ther»- 

boring  estate  of  a  private  owner  hy  for  may  be  had  in  an  action  of  tort  for 

offensive  odors  and  blthv  percolationa  damages.    Bacon  v.  Bostoa,  1£4  Uaas. 

into  and  through  the  soil;   and  such  a  100. 

nuisance,  if  created,  does  not  constitute  '  The  views  expressed  in  the  text  are 
a  taking  of  such  neighboring  estate,  substantially  coincident  with  those  of 
'"n  tor  which  must  be  sought  the  Supreme  Court  of  Illinois  in  Rignejr 


lyCoo^Ie 


$1019  EUNENT   DOUAIN:   COBPOSA.TE   PROPERTT  1611 

§  1019  (588).  Fomr  u  appUcKbla  to  Pifrate  Oorpiintltmi. — 
The  fdlowing  profoaitiona  more  immediaidy  apj^ieahle  to  private 
corforatiotu,  aie  well  supported  by  adjudged  cases  and  seem  to  be 
founded  on  sound  principles :  — 

I.  That  the  legislature  may,  in  the  exercise  of  the  right  of  eminent 
domain,  deprive  corporations  of  their  property  and  franchises  upon 
making  compensation;  but  this  can  be  done  only  under  power  to 
that  end  specially  or  expressly  granted.' 

».  CaiicaM,  102  ni.  64,  which  were  ap-  L.  R.  706;  Queen  v.  Great  Northern 
proved  by  the  Supreme  Court  of  the  Rt.  Co.,  14  Q.  B.  25;  68  E.  C.  L.  R.  24; 
Uoited  States  in  Chicago  v.  Taylor,  125  Glover  v.  No.  StaffotdsWre  Ry.  Co.,  16 
U.S.  161,  and  in  Fraxerti.  Chicago,  186  Q.  fi.  B12;  Wood  v.  Stourbridae  Ry. 
m.  480.  Id  the  latter  case  it  waa  held  Q>.,  16  C.  B.  s.  s.  222 ;  Ec^le  c.  Charing 
that  the  establishment  of  a  trruUlpox  Cross  Ry.  Co.,  L.  R.  2  C.  F.  C.  638: 
]to*pitai,  rightly  located  and  well  con-  Queen  s.  Vestry  of  8t.  Luke's,  L.  R.  6 
ducted,  did  not  constitute  a  taking  ffr  Q.  B.  C.  572.  Coliunbia  Del.  Bridge  Co. 
dumofrinj;  of  private  property  for  pubUo  v.  G«isae  (conatruinx  words  "may  be 
use,  witiun  the  meamng  of  the  Conatitu-  injured"),  35  N.  J.X.  558;  Ashby  v, 
tkuu  See  alao  Fause  v.  Atlanta  98  Ga.  White,  1  Smith's  L.  Cas.  264. 
92  (wbich  follows  Rigney  v.  Chicago,  As  to  what  is  a  "taking,"  and  the 
102I11.81,aDd  where  the  subject  is  dia-  construction  of  recent  constitutional 
cussed),  and  HansSeld  v.  Balliett,  65  provisions  giving  a  right  to  compensa- 
Oliio  St.  451,  holding  that  any  actual  lion  for  property  "injured"  or  "dam- 
and  material  interference  by  a  city  aged,"  as  well  as  forproperty  "taken," 
with  riparian  rights,  as  by  a  diacharga  see  pott  H  1151,  1677,  ISSO,  and  notes, 
af  tnoage  into  a  natured  \oater  cowie,  1664-1686,  am]  notes.  See  also  Wulzen 
cauaii^  a  special  and  substantial  injury  t>.  Saa  fnincisco,  101  Cal.  15.  The 
to  tbe  owner,  is  a  taking  of  his  prop-  word  "damaged"  in  Nebraska  Const^ 
wty.    PoKt,  a  1684-1686.  tution  construed  and  rule  for  recov- 

"The  English  courts,"  says  MvOc9y,  ery  therefor  laid  down,  see  Mason  City 
J.,  in  Bigney  v.  Chica^  (102  111.  64, 81),  4  F.  D.  R.  Co.  o.  Wolf;  148  Fed.  Hot. 
"in  construing  certain  statutes  provid-  961;  Stehr  v.  Mason  City  4  F.  D.  R, 
ing  compensation  for  injuries  occa-  Co.,  77  Neb.  641;  110  N.  W.  R^. 
■ioned  l^  public  improvements,  in  701;  Gillespie  v.  South  Omaha,  79 
which  the  language  [property  injuri-  Neb.  441;  112  N.  W.  Rep.  582. 
oualy    affected]    is    substantially    the        '  West  River  Br.  Co.  v.  Dix,  6  How. 

.L.i  : „j  Constitu-  fir.  S.)  507;  Leeds  v.  iUchmond,  102 

h  conaidera-  Ind.  372;  Backus  v.  Lebanon,  11  N.  H. 
y,u„  „.  ^^^  v,->-«>,..,  —J  ^..wn  Bubatan-  19;  New  York  Central  &  H.  R.  R.  Co. 
tiaUy  the  same  rule  here  announced,  v.  Met.  Gaalight  Co.,  63  N.  Y.  326,  334; 
ChamberiMn  v.  West  End  L.  4  C.  P.  R.  Rochester  WeXet  Com'rs,  Jn  re^  66  N. 
Co.,  2  Best  &  Smith,  605;  110  E.  C.  L.  Y.  413,  418,  per  A«en,  J.;  Buffalo,  /n 
R.604:  Ib.tn;  Beckett ».  Midland R.  re,  68  N,  Y.  167;  Prospect  Park  &  C.  L 
Co.,  L.  R.  3  C.  P.  82;  a.  c.  L.  R.  1  C.  P.  R.  Co.  «.  Williamson,  91  N.  Y.  552;  N. 
241;  on  appeal  3  C.  PC.  82;  McCarthy  Y.,  L.  E.  &  W.  R.  Co., /n  re,  99  N.  Y. 
V.  HetropoUtan  Board  of  Works,  L.  R  388;  South  Western  State  Normal 
7C.  P.  C508.  These  statutes  lequired  School,  26  Pa.  Super.  Ct.  99 ;  Mills,  Em. 
compensation  to  be  made  where  prop-  Dom.  J{  41,  42,  46;  Lewis  Km.  Dom. 
erty  was  'injuriously  affected,'  which  {  274.  Instances  of  express  statutory 
words  tbe  English  courts  construe  as  aiithionty  depriving  railroad  corpora- 
synonymous  with  the  word  'damaged.'  tions  of  their  property  will  be  found  in 
Han  ».  Bristol,  L.  R.  2  C.  P.  C.  322;  the  following  cases:  Illinois  Cent.  R. 
East  4  West  India  Docks  Co.  p.  Gattke,  Co.  p.  Chicago,  141111.  686;  Chicago* 
3  MacN.  A  G.  155."  See  also  New  N.  W.  R.  Co.  b.  Chicago,  151  IJJ.  348; 
River  Co  v.  Johnson,  2  E.  4  E.  435;  Chicago,  A  N.  W.  R.  Co.  v.  Morrison, 
105  E  C  L  R.  434;  Ricket's  Case,  2   195  III.  271 ;  Powell  e.  Greensbui(,  150 


Eng.  4  Ir.  App.  175:  Queen  v.  Eastern  Ind.  148. 
^Stie8Ry.Co.,2Q.B.347;  42E.C. 
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2.  If  a  corporation  holds  lands  or  proper^  as  a  private  proprietor 
and  not  for  public  uses,  this  may  be  taken  under  the  power  of  emi- 
nent domain  the  same  as  if  owned  by  an  individual.^ 

3.  But  lands  held  by  a  corporation  upon  a  special  trust  for  public 
use,  and  thus  used,  cannot  be  compulsorily  appropriated  to  another 
public  use  without  special  or  clear  authority  from  the  legislature.' 

4.  And  hence  a  corporation  cannot,  under  a  general  power  to  con- 
demn property  for  public  use,  take  from  another  corporation  having 
Uke  power  property  held  by  it,  under  legislative  authority,  for  public 
purposes,  although  it  may,  it  seems,  under  such  general  power,  ac- 
quire an  eaaeTOad  in  inviittm.  in  such  property,  when  this  can  be  done 
without  doing  injury  to  the  public,  or  essentially  interfering  with 
the  uses  for  whidi  it  was  acquired  and  is  held  by  the  corporation 
which  owns  it,' 

■  New  York  Cent.  &  H.  R.  R.  R.  Co.  ing  ukm  taken  by  a  TaOnad  eompmy, 

O.  Met.  Gaa1)ghtCo,,a3N.  Y.  326,334;  under  authority  ot  an  act  of  theWu- 

Mills  Em.  Dom,  {  41,  and  cases;  Lewis  Uture,  for  a  depot,  freight  bouse.  &c., 

Em.  Dom.  i  267.    Land  held  b;  a.  cor-  and  it  was  held  that  the  |pKDt  to  the 

poration,  whether  acquired  by  purchase  railroad  company  was  not  inconautent 

or  by  eminent  domain,  may  be  con-  with  the  use  to  which  the  land  had  been 

demned  for  another  public  uae  whrai  it  dedicated,  but  was  in  aid  of  it,  and  that 

is  not  employed  in  or  needed  for  the  the  easement  of  a  cit^  in  ita  street*  or 

proper  exercise  of  the  corporate  powers  public  places  is  not  private  property  for 

of  tM  corporation  which  owns  it.    Cin-  which   compensation  must  t>e  given 

onnati,  8.  &  C.  R.  Co.  v.  Belle  Centre,  when  taken  for  public  use,  but  is  public 

48  Ohio  St.  273.    To  constitute  a  prior  property,  the  (ise  whereof  may  be  regu- 

appropriation  of  lands  to  a  public  use  lated  by  the  le^alature.    See  po»t,  chap- 

tbere  must  be  an  actual  intent  to  use  ters  on  Dedication  and  Streets. 
presently,  or  in  the  near  future,  and  that         Power  to  a  municipBlity  to  tola)  and 

intent  must  have  been  manifested  and  twe  water  for  water  supiuy  conferred 

carried  out  by  apt  and  suitable  actions,  upon  it  in  general  lermg  doe*  not  auAor- 

New  Haven  Water  Co.  v.  WaUingford,  ue  it  to  take  waters  already  appro^ri- 

.    72  Coon.  263.     In  Diamond  Jo  Line  ated  to  public  uae  under  legislative 

Steamers  v.  Davenport,  114  Iowa,  432,  author!^.    New  Haven  Water  Co.  «. 

it  was  held  that  a  steamboat  dock  and  Wallingtord,  72  Conn.  293,  302.    Thus, 

landing  owned  jointly  by  an  individual  under  a  general  grant  to  cond^nn  land, 

and  aworporation  engaged  in  the  trans-  water,  water  rights  or  property  for  the 

portation  of  passengers  and  property  purpose  of  a  water  supply,  a  city  amaol 

were  not  invested  with  a  public  use,  and  take  the  water  rights  of  a  canal.    Van 

might  be  condemned  by  a  city  for  a  Reipen  v.  Jersey  Qty,  53  N.  J.  L.  262. 

public  landing  place  under  a  general  A  e«met«ry,  although  owned  by  a  private 

power  to  condemn  for  that  purpose.  association,  is  devoted  to  a  public  use, 

'  Boston  &  A.R.  R.Co.,  Jnre,  53  N.  andacity  cannot,  under  gen«ral  author- 

Y.  S74;  Rochester  Water  Com 'rs,  Inre,  ity  to  extend  its  streets,  take  a  part  of 

6C  N.  Y.  413,  418;  Matter  of  Utica.  73  the  cemetery  for  street  purposes,  and 

Hun  (N.  Y.),  256;  C.  &  A.  R.  R.  Co.  d.  this  ta  so  although  the  part  sought  to  be 

Pontiac,    169    lU.    155;    Augusta    v.  taken  is  only  ui«d  for  ornamental  pur- 


Geortpa  R.  R.  A  Banking  Co.,  98  Ga.  poses  in  connection  with  the  part  used 
161.  A  street  is  a  public  franchise  for  burial  purposes.  Evergreen  Ceme- 
whioh  cannot  be  violated  except  b^    tcry  Assoc,  v.  New  Haven,  43  Conn. 


direct  legislative  grant.     Pennsylvania  234. 
Ry.  Co.'s  Appeal,  93  Pa.  St.  150;  Port         »  Rochester  Wat«r  Com'rs,  fnre,  66 

land  4  W.  V.  R.  R.  Co.  v.  Portland,  14  N.  Y.  413,  418.    The  right  of  a  street 

Oreg.  188.    In  this  case  land  which  hod  railroad  company  to  the  use  of  a  street 

been  dedicated  for  a  levee  or  public  land-  for  the  purpoaee  <rf  its  business  is  a 
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S  1020.  Xztsnilon  of  fltrests  icroii  Ballroftdi.  —  An  exception  to 
the  general  rule  that  express  power  to  condemn  property  already 
devoted  to  public  use  b  essential,  is  to  be  found  where  streets  are 
extended  across  railroad  tracks.  Such  crossings  are  a  matter  of  neces- 
dtj,  and  the  legislature  did  not  contemplate  that  a  dty  should  be 
divided  by  a  strip  of  land  devoted  to  use  for  railroad  tracks.  The 
appropriation  made  by  a  city  in  extending  a  street  across  a  railroad 
track  is  subject  to  the  prior  use  for  raih^ad  purposes,  and  the  two 
uses  are  not  regarded  as  necessarily  inconsistent,  but  in  all  ordinary 
cases  may  stand  together.  Hence,  it  is  held  that  general  avtkority 
conferred  upoa  a  city  by  charter  or  by  statute  to  lai/  out  and  extend 
streets  authorizes  the  extension  of  streets  across  the  right  of  way  and 
tracks  of  a  railroad  viitkovt  an  express  legislative  provision  authoriz- 
ing the  appropriation  of  railroad  property.'  But  general  authority 
to  lay  out  and  extend  the  city  streets  will  not  permit  the  appropria- 
tion of  raihoad  property  under  circumstances  which  are  inconsistent 
with  the  continued  use  of  the  property  for  railroad  purposes.  Hence, 
such  a  general  authority  will  not  authorize  a  city  to  lay  out  a  street 
lon^itvdmalli/  along  the  right  of  way  of  a  raihoad,^  or  through  a 

property  riftht,  subject  to  condenmft-  h&mpton  v.  HampBhire,  154  Mass.  424, 

tion  for  public  use;  &nd  the  legislature  425;  Detroit  Park  Com'iB  v.  Michigan 

jaay  authorise  other  persons,  either  Cent.  R.  Co.,  90  Mich.  386;    Detroit 

natural  or  artificial,  to  do  a  Bimitar  busi'  Park  Com'rs  v.  Detroit,  G.  H.  &  M.  R. 

nesB  in  the  same  street,  or  to  use  the  Co.,  93  Mich.  58;  St.  Paul,  U.  &  M.  R. 

tracks  of  the  company,  by  making  com-  Co.  v.  Misoeapolis,  36  Minn.  141 ;  Fohl 

pensation  to  it  whenever,  in  their  judg-  «.  Sleepy  Eye  Lake,  SO  Minn.  67 ;   Min- 

ment,  the  public  good  requires.     The  ncapolis  &  St.  L.  R.  Co.  v.  Hartland,  85 

Btate,  in  the  exercise  of  the  right  of  emi-  Hiim.  76;   Hannibal  r.  fiUnnibal  &  St. 

nent  domain,  or  a  corporation  to  which  J.  R.  Co.,  49  Mo.  480;  New  York  ft  L. 

it  haa  delegated  the  right,  w  ruyt  bound  B.  R.  Co.  v.  Drummond,  46  N.  J.  L. 

to  lake   the   entire  etiate,   and   strictly  644;   Little  Miama,  C.  &  X.  R.  Co.  «. 

should  take  only  such  an  int«rest  as  is  Dayton,  23  Ohio  St.  510. 
Decessarf  to  be  acquired  to  accomplish         Under  general  authority  to  lay  out 

the  public  purpose  in  view.    Sixth  Av.  and  extend  streets  a  diagoruU  croaHng 

R.  Co.  V.  Kerr,  72  N.  Y.  330;   Lewis  may  be  effected.    Chicago.  B.  4  Q.  R. 

Ero.  Dom.  J  267  et  seo.,  and  cases.  Co.  v.  Chicago,   149   lU.  464.     But  it 

■  St.  Louis  &  S.  F.  R.  Co.  o.  Fayette-  has  been  said  that  the  rule  permitting 

viDe,  75  Ark.  634;  Bridgeport  v.  New  the  extension  of  streets  across  railroad 

York  &  N,  H.  R.  Co.,  36  Conn.  255;  tracks  under  a  general  authority  to  lay 

Poulan  V.  Atlantic  C.  L.  R.  Co.,  123  Ga.  out  and  extend  streets,  &e.,  has  its  limi~ 

605;  Chicago &N.W.  R.  Co.  v.  Chicago  tations,  and  that  a  crossing  cannot  be 

148  111.  141 ;  Chicago,  B,  t  Q.  R.  Co.  v.  effected  \iiider  such  a  power,  when  the 

Chicago,  149  HI.  457 ;  Chicago  &  N.  W.  street  ufiU  prevent  the  railroad  from  ua- 

R,  Co.  V.  Cicero,  154  III.  65fl;  Chicago,  ing   its   tracks   at   the   crossing.      Ft. 

6  N.  W.  R.  Co.  V.  aceru,  155  111.  61 ;  Wayne  o.  Lake  Shore  &  M.  S.  R.  Co., 
Lake  Erie  4  W.  R.  Co.  o.  Kokomo,  130  132  Ind.  558.  Under  a  general  authoP- 
Ind.224;  Ft.  Wayne  c.  Lake  Shore  4  M.  ity  to  construct  sewers,  ic.,  a  city  may 
S.  R.  Co.,  Ind.  132  658,  565;]  Chicago,  lay  a  tewer  under  r^lroad  tracks. 
M.  4  St.  P.  R.  Co.  V.  Starkweather,  97  Matter  of  Gloveraville,  42  N.  Y,  Misc. 
Iowa,  159;  Albia  n.  Chicago,  B-  4  Q.  559.  See  also  Steele  v.  Empsom,  142 
R.  Co.,  102  Iowa,  624 ;   Boston  4  A.  R.  Ind.  397,  406. 

Co.  11.  Boston,  140  Mass.  87;    East-        '  Bridgeport  v.  New  York  4  N.  H. 
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depot  or  station  buildiiig,'  or  through  grounds  used  for  depot  or 
station  purposes  or  for  freight  yards.* 

{  1021.     8«DM  8nbJ»et;     XlMnir*  ol  Oempanutioii.  —  Although 
there  are  decisions  to  the  effect  that  streets  or  hi^ways  may  be 

R.  Co.,  36  Conn.  255;  Athena  Tenninal  558;    QnciDnati,  W.  &  N.  R,  Co.  «. 

Co.  V.  Athena  Foundiy  &  Hach.  Works,  Andenoa,  139  Ind.  490;   Terre  Haute 

!29Ga.393;  Seymour  v.  JefferaonviUe,  v.    Evansville   &  T.    H.   R.   Co.,    149 

H.  &  I.  R.  Co.,  126  Ind.  466;    Ft.  Ind.  174;  Boston  &  A.  R.  Co.  d.  Cam- 

W&yne  v.  I.ake  Shore  &  M.  8.  R.  Co.,  bridge,  166  Mass.  224;  Paterson  &  R. 

132  Ind.  568;    Union  Pac.  R.  Co.  v.  R.  Co.  v.  Pat«raon,  72  N.  J.  L.   112; 

Kindred,  43  Kan.  134;    Easthampton  New  York,  S.  &  W.  R.  Co.  v.  Pateraon, 

t>.  Hampehire,  154Ha88.424,425;  New  61N.J.L.408;  Winona  A  St.  P.  R.  Co. 

Jersey  &  S.  R.  Co.  v.  Long  Branch,  39  v.  Watertown,  4  S.  Dak.  323.    See  also 

N.  J.  L.  28.  Boston  A  A.  R.  Co.  v.  Greenbush,  52  N. 

The  conunissionetB  of  highways  can-  Y.  510. 
not,  under  general  nower  to  lay  out         But  the  right  to  do  bo  has  been  sus- 

highways,  lay  out  a  highwati  bmrniudi-  tained  when  it  appears  that  the  taking 

a  turnpike  road.  Wast  Boston  of  the  railroad  property  for  street  pur- 


high 
noUi 


Co.  V.  Hancodc  County,  63  Ohio  St.  32,  it  may  intwfere  therewith.    Chicago, 

it  was  held  that  a  county  ditch  may  be  M.  &  St.  P.  R.  Co.  o.  Starkweather,  97 

located  longitudinally  on  the  right  of  Iowa,  159;   Battle  Creek  &  B.  R.  Co.  t>. 

way  of  the  railroad  unless  it  appears  Tiffany,  99  Mich.  471.    See  also  Winona 

that  the  proper  use  of  the  right  of  way  t  St.  P.  R.  Co.  v.  Watertown,  4  S.  Dak. 

is  thereby  defeated.  323.    In  lUinois  it  has  been  held  that 

'  Milwaukee  &  St.  P.  R.  Co.  v.  Fan-  power,  by  condemnation  or  otherwise, 

bault,  23  Hinn.  167;   St.  Paul  Union  toeKtendanystreetoveroracioBa  "any 

Depot  Co.  V.  St.  Paul,  30  Minn.  359.  railroad  track,  right  of  way,  or  land  <d 

E:q>ress  authority  to  Bjttend  a  highway  any  railroad  oompany,  within  the  cor- 

acrosa  railroad  tracks  does  not  author-  porate  limits, "  authorizes  the  extenmon 

iie   the    laying    out    of   the    highway  of  a  street  across  the  tracks  and  yard  at 

through    an    engine    house;     Abany  a  railroad.     Illinois  Centml  R.  Co.  v. 

Northern  R.  Co.  B.  BrowneU,  24  N.  y.  Chicago,  141  111.  686;  ChicogoAN.W. 

345;  or  across  property  used  for  storage  R.  Co.  o.  Chicago,  151  111.  348;  Chicago 

rd  or  for  depot  purposes.  People  v.  &  A.  R.  Co.  v.  Pontiac,  169  III.  1S5,  183. 

Y.  Cent.  &  H.  R.  R,  Co.,  156  N.  Y.  See  to  the  same  effect,  Terre  Haute  v. 

670;   Prospect  Park  &  C.  I.  R.  Co.  v.  Evansville  4  T.  H.  Co.,  149  Ind.  174; 

WilliMnson,  91  N.  Y.  552;   Rochester  Graftone.  St.  Paul,  M.  it  M.  R.  Co.,  16 

A  H.  V.  R.  Co.  V.  Rochester,  17  N.  Y.  N.  Dak.  313;  113  N.  W.  Rep.  598. 

App.  Div.  257.     In  Atlanta  v.  Central  The  fact  that  the  extension  of  a  street 

R.  &  B.  Co.,  53  Ga.  120,  where  land  had  "iU  dejirive  a  railroad  company  of  the 

been  Rranted  by  the  State  to  the  rail-  use  of  its  track  for  storing  cars  does  not 

road  lor  use  for  the  erection  of  car-  Prevent   the   city  from   acquiring  the 


ahops  and  other  buildings,  but  the  titk  necessary  right  to  cross  by  condemna- 

lemtuned  in  the  State,  it  was  held  that  ^"O".  t^^r  does  the  fact  that  the  exten- 

&  street  could  not  be  extended  through  "o°  ^^  necessitate  the  removal  of  an 

the  shops.    The  fact  that  the  land  was  '"l  house  and  the  construction  of  addi- 

owned  by  the  State  was  considered  in  clonal  platform  space.     Chicago  &  N. 

conjunction  with  its  use  for  railroad  ^-  R-  Co-  "■  Morrison,  195  III.  271; 

purposes.  Chicago  4  N.  W.  R.  Co.  v.  Chicago,  ISl 

•  Chicaw,  R.  I.  &  P.  R.  Co.  v.  WU-  "•■  3*8 ;  Chicago  4  A.  R.  Co.  v.  PonUac, 

liams,  148  Fed.  Rep.  442;  Augusta  v.  169111.155.    But  a  way  may  be  located 

Oeorsia  R.  4  B.  Co..  98  Ga.  161-   Val-  "^^  "^«  lands  ot  a  railroad  company 

paraiso  v.  ChicE«o  &  0.  T.  R.  Co.,  123  "'"ttide  of  iU  track  or  right  of  twiy,  e.  g., 

Ind.  467 ;    Lake  Epe  4  W.  R.  Co.  v.  ^^^  acquired  for  use  as  a  gravel  pit. 

Kokoma,  130  Ind.  224;  Pt.  Wayne  tr  Eldridge  v.  Norfolk  County,  185  Mass. 

Lake  Shore  4  M.  S.  R.  Co.,  132  Ind.  186. 
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opened  across  railroad  tracks  without  compensation  to  the  railroad 
company,*  the  general  and  perhaps  better  view,  where  not  controlled 
by  statute,  would  seem  to  be  and  the  statutes  often  expressly  require 
that  compensation  be  -made  to  the  railroad  company  for  the  property 
taken  thereby.'  In  a  proceeding  to  acquire  by  condemnation  the 
right  to  lay  a  street  or  highway  across  a  railroad  track,  the  measure 
of  damages  or  compensation  to  the  railroad  company,  if  a  Uabili^ 
therefor  exists,  is  in  the  decrease  in  valve  of  its  exclusive  right  to  the 
use  of  the  land  for  railroad  purposes,  caused  by  its  being  used  as  a 
street,  the  uses  being  exercised  jointly.*  A  diversity  of  opinion  has 
arisen  in  the  courts  as  to  the  right  to  compensation  for  the  expense 
of  erecting  gales,  cattle  guards,  and  other  structurea  and  appliances  for 
the  protection  of  the  public  in  u^ng  a  grade  crossing.  In  some 
jurisdictions  it  is  held  Uiat  a  railroad  company  takes  its  right  of  way 
subject  to  the  right  of  the  public  to  extend  public  streets  and  hi^- 
ways  across  the  right  of  way.  If  railroads,  so  far  as  they  are  public 
hif^ways,  are  like  other  highways  subject  to  legislative  supervision, 
then  raihoad  companies  in  their  relations  to  highways  and  streets 
which  intersect  their  rights  of  way  are  subject  to  the  control  of  die 
police  power  of  the  State.  Therefore,  the  requirement  that  rail- 
road companies  shall  construct  and  maintain  the  hi^ways  and 

■  Id  New  York  it  has  been  held  that  Louia  &  S.  F.  R.  Co.  v.  Gordon,  157 
astatutAwhichauthorueatheeoiutrue'  Uo.  71. 

tion  <rf  highways  across  railroad  tracks  *  ChicaKO.  B.  &  Q.  R.  Co.  v.  ChicMO, 

without  compenaaUon  to  the  raUroad  149  m.  457,  afTd  186  U.  B.  22fl;  Chi- 

eompany  doee  not  violate  the  constitu-  cago,  B.  &  Q.  R.  Co.  v.  Naperville,  16fl 

tional  provisions  against  the  taking  of  HI.  87;  Chicago  &  A-  R.  Co.  v.  Fontiac, 

privSite  property  for  public  use  without  169  111.  156;  Graitoa  v.  St.  Paul,  JS..  ft 

compensation  or  impair  the  obligation  M.  R.  Co.,  16  N.  Dak.  313;  113  N.  W. 

of  contncta.    Albany  Northern  R.  Co.  Rep.  S9S;  Chicago,  M.  &  St.  P.  R.  Co. 

V.  Brownell,  24  N.  Y.  346;  Boston  A  v.  Milwaukoe,  97  Wia.  418. 

A.  R.  Co.  V.  Greenbiuh,  5  Lana.  (N.  Y.).  In  determining  the  damages,  whero 

461,aff'e62N.  Y.  510;  Delaware  ft  H.  there  is  a  liability  therefor,  the  following 

Canal  (£.  v.  Whitehall,  90  N.  Y.  21.  dements,  it  haa   been   held,  may   be 

Se«  alao  People  v.  Boston  ft  A.  R.  Co.,  conriderod:  any  increase  in  the  cost  of 

70  N.  Y.  669.  transacting    the     nulroad    company's 

■  Savannah  v.  Vernon  Shell  Road  business,  Mid  loss  through  interruption 
Co.,880a.342;  Vernon  Shell  Road  Co.  of  the  same,  occasioned  by  the  opening 
V.  Savannah,  96  Ga.  387;  Poulan  v.  of  a  street,  Chicago,  B.  ft  Q.  R.  Co.  «. 
Atlantic  C.  L.  R.  Co.,  123  Ga.  606,  608.  Naperville,  166  ID.  87;  Chicago  4  A. 
A  statutory  proviuon  inquiring  a  rail-  R.  Co.  v.  Pbntiac,  16S  111.  165;  that  the 
foad  ccsnpany  to  construct  crossnis  oi>ening  of  the  street  will  render  the 
where  the  railroad  crosses  "public  roads  railroad  premisfa  unavulable  for  use  aa 
or  town  streets  now  or  hereafter  to  a  freif(ht  depot,  to  which  use  they  were 
be  opened  for  public  use"  does  not  peculiarly  adapted,  and  that  thera  is  no 
confer  authority  upon  municipalitiM  other  property  available  for  the  pur> 
by  <H^]inanoe  to  open  a  street  across  poae,  Chicago  ft  N.  W.  R.  Co.  v.  Gcero, 
a  railroad  right  of  way  without  con-  164  Ql.  656;  that  the  opening  of  the 
<leiiuiatian  proeeodings  unless  there  has  street  will  prevent  staring  cars  on  the 
previmisly  oeen  a  1^^  dedication  of  tracks,  Chicago  ft  N.  W.  R.  Co.  v.  Mor- 
tbe  street  across  the  right  of  way.    St.  rison,  195  III.  271. 
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street  crossings  and  the  approaches  thereto  within  theb  respective 
rights  of  way  is  nothing  more  than  a  police  regviation,  and  items  of 
expense  for  constructing  and  maintaining  the  crossings,  such  as 
erecting  gates,  pLaokiug  the  crossing,  and  maintaining  flagmen,  in 
Older  that  the  road  may  be  safely  operated  are  to  be  regarded  as 
inridental  to  the  exercise  of  the  police  power  of  the  State  and  are  to 
be  borne  by  the  company  by  virtue  thereof,  without  compensation 
from  the  city.'  But  in  other  jurisdictions  it  would  seem  that  for 
such  matters  the  railroad  company  is  entitied  to  compensation;* 

>  ChicoKO,  B.&Q.  R.  Co.  D.  Chicago,  on  the  opening  of  a  highway  bctom 
166  U.  S.  226,  aS'g  119  III.  457;  New  a  railroad,  the  railroad  coiporatioii  ia 
Yoric  &  N.  B.  R.  Co.  v,  Waterbuiy,  60  entitled  to  compensation  not  only  for 
ConD.  1;  Chicago  &  N.  W.  R.  (jo.  v.  the  land  taken,  but  also  for  the  ex- 
Chicago,  140  Jir  309;  Lake  Shore  ft  penae  of  erecting  and  mabtaining 
H.  8.  R.  Co.  V.  Chicago^  148  111.  £09,  Mtes'and  cattle  gu&rda  and  of  flooring 
619;  Chicago  &  A.  R.  Co.  v.  Fontiac,  the  croeaing  and  keeping  it  in  repair, 
1S9  m.  155;  Chicago  &  N.  W.  R.  Co.  but  not  for  increased  liability  to  acd- 
V.  Morrison,  195  111.  271 ;  Chicago,  B.  dent,  or  for  increased  expense  of  riiw- 
&  Q.  R.  Co.  V.  People,  212  HI.  103,  ing  the  beU,  or  for  its  habilit/  in  the 
115;  Albia  t>.  Chicago,  B.  &  Q.  R.  Co.,  future  to  be  ordered  to  bndge  the 
102  Iowa,  624,  629;  Portland  &  R.  R.  track.  In  Boaton  &  A.  R.  Co.  v.  Cam- 
Co.  V.  Deering,  78  Me.  61;  Boston  A  bridge,  lfi9  Mass.  283,  where  a  eUtUte 
M.  R.  Co.  «.  York  County,  79  Me.  386;  provided  that  when  a  way  is  laid 
Grafton  v.  St.  Paul,  M.  &  M.  R.  Co..  across  an  existing  railroad,  "all  ex- 
16  N.  Dak.  313;  113  N.  W.  Rep.  598;  penses  of  and  incident  to  conrtructing 
Lake  Shore  &  M.  S.  R.  Co.  v.  Sharpe,  and  maintaining  the  way  at  such  cross- 
38  Ohio  St.  150.  See  also  New  York  ing  shall  be  borne  by  the  county,  city," 
ft  N.  E.  R.  Co.'s  Appeal,  62  Conn.  527,  or  town,  it  was  held  that  the  nikoad 
aS'd  tub.  nrnn.  New  York  &  N.  E.  R.  companj  was  entitled  to  the  expense 
Co.  V.  Bristol,  151  U.  S.  556;  State  v.  of  making  and  maintaining  planking, 
Chicago,  B.  ft  Q.  R.  Co.,  29  Neb.  412.  paving,     cattle    guards,    fences,    sign 

N3)riKka.  When  a  highway  is  opened  boards,  posts,  gates,  and  gate  house, 

across  a  laiLroad  track,  the  company  but  not  for  the  cost  of  operating  the 

is   entitled    to    receive    compensatory  gates.     It  is  to  be  observed  that  the 

and  not  merely  nominal  domagea  for  statute  under  which  the  crossing  was 

the  interference  with  its  risht  m  way;  constructed  in  this  case  was  enacted 

but   cannot   recover   for  the   cost   of  aft«r  the  decision  of  Old  Colony  ft  F. 

cattle  guards,  sign  posts,  wing  fences,  R.   R.    Co.   v.   Plymouth   County,    14 

planking  the  track,  and   constructing  Gny  (Mass.),   155,  referred  to  supra. 

the    necessary   approaches.     Misaoun  See  also  Ua^chusetts  Cent.  R.  Co.  c. 

Pac.  R.  Co.  V.  C^  County,  76  Neb.  Boston,  C.  ft  F.  R.  Co.,  121  Man.  124, 

896.  126. 

When  a  city  has  at  the  time  of  con-        Karaat.     In  this  State  it  is  held 

demnation  no  power  to  compel  the  that  the  railroad  company  is  entitled 

railroad    company    to    construct    the  to   compensation   for   the   expense   of 

crossing  and  keep  it  in  repair  as  a  constructing  cattle  guards  and  such 

fdice   Ttgtdatum,    the    fact    that    the  other  things  as  the  statute  requires  to 

legislature  can  confer  this  authority  be  constructed  in  making  the  crosnng. 

at  any  time  and  can  compel  the  com-  Kansas  Cent.  R.  Co.  v.  Jackson  County, 

pany   without   compensation   to   con-  45   Kan.   716;    Greenwood   County  v. 

struct   and   keep   in   repair  either  an  Kansas  Qty,   E.  ft  S.   K.  R.  Co.,  46 

overhead  or  a  grade  crossing,  is  not  Kan.  104;  Atchison,  T.  ft  S.  F.  R.  Co. 

to  be   considered  as  an   element  of  Ti.Os8feGounty,48Kan.576;  Chicago, 

damage.    St.  Louis  ft  B.  F.  R.  Co.  v.  K.  ft  W.  R.  Co.  v.  Chautauqua  County, 

Fayetteville,  75  Ark.  534.  49  Kan.  763;    Southern  Kan.  R.  Co. 

'  MaaaachasetU.     In  Old  Colony  A  v.  Johnson  County,  52  Kan.  133. 
P.  R.  R.  Co.  V.  Plymouth  County,  14         Michigan.     WTien  a  new   highway 

Gray  (Mass.),  155,  it  was  held  that  is  bid  out  the  rule  is  Adopted  tW  it 
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whilst  in  still  other  jurisdictions  the  courts  appear  to  hare  attempted 
to  adopt  a  modified  view  which  entitles  the  railroad  company  to  cot^ 
pentaticm  for  structural  changes,  but  not  for  safety  appliances  such 
as  cattle  guards,  crossing  gates,  flagmen,  bells,  and  other  things  r^ 
quired  for  the  safety  of  the  public.  It  is  to  be  noted,  however,  that 
the  courts  are  not  in  accord  as  to  what  are  to  be  regarded  as  structural 
changes  aod  what  are  to  be  treated  as  safety  appliances.' 

belongs  to  thoae  who  la^  it  out  to  bear  crossing  then   existing  or  thereafter 

the  expense  of  makiiig  the  croaaiiig  in  laid   out,   the   railroaa   company   bad 

Euch  condition  as  is  necessaty  to  meet  agreed  to  aRsume  this  obligation  and 

all    the    danger    which    it    occasions,  could  not  recover  compensation  there- 

Per  CompbeU,  C.  J.,  in  Chicago  &  G.  for.     See  to  the  game  effect,  Southern 

T.  R.  Co.  V.  Hough,  81  Mich.  607.  Kan.  R.  Co.   v.  Oklahoma  City,   12 

Se«  also  People  v.  lake  Shoie  &  M.  S.  Okla.  82,  95. 

R.  Co.,  52  Micb.  277;  Grand  Rapids  v.  •  Maryland.    In  thia  State  it  is  beld 

Giund  Rapids,  &  I.  R.  Co.,  68  Mich,  that   the   railroad   company   ia   to  be 

641;  s.  c.  60  Mich.  42;    People  e.  De-  compensated /or  sfruchirof  c^Tij/es,  but 

troii,  G.  H.  A  M.  R.  Co.,  79  Micb.  471,  rtot  lor  cattle  guards,  crossing  gates, 

475;   Detroit  c.  Detroit,  G.  H.  &  M.  R.  flagmen,  bells,  and  other  thln^i^uired 

Co.,    112    Mich.    304.      Hence,    com-  for  the  safety  of  the  public.    The  latter 

pensation  must  be  made  to  the  rail-  are  duties  imposed  by  the  police  power 

road    company    for    the    expense    of  of  the  State.     Northern  Cent,  R.  Co. 

erecting  safety  crossing  gates,  Detroit  v.  Baltimore,  46  Md.  426;    Eyier  v. 

Park  Com'ra  v.  Michigan  Cent.  R.  Co.,  Alleghany  County,  49  Md.  267;   Balti- 

90  Mich.  38fi;    Detroft  Park  Com'ra  «.  more  v.  ttowen,  88  Md.  447;    Central 

Detroit,  G.  H.  &  M.  R.  Co.,  93  Mich.  R.  Co.  v.  Philadelphia,  95  Md.  428, 

68;    Detroit  Park  Com'rs  v.  Chicago,  438.    The  compeDsation  (or  structure 

D.  &  C.  G.  T.  R.  Co.,  91  Mich.  291;  changes  should  be  sufficient  to  pav  for 

also  for  tbe  expense  of  constructing,  the   permanent   maintenance   ana   re- 

maintuning,  and  opemting  a  gate  or  Dewing  of  the  crossing.    Baltimore  & 

tower,  if  necessary.  Grand  Rapids  v.  O.  R.  Co.  v.  Baltimore,  98  Md.  636. 

Bennett,   106  Micn.'628;    and  for  all  MiiiTiMota.  In  this  State  the  railroad 

Btnictural    changes,   and   flagman    or  company  is  to  be  compensated  for  grad- 

gates  or  cattle  guards,  but  not  for  cut-  ing  and  planklns  the  crossing,  but  not 

tmg  trains  to  avoid  obstructing  the  for  cattle  guarcte  and  crossing  signs, 

crosnng.    Plymouth  ».  Pere  Marquette  Statev.  Shardlow,  43  Minn.  524;  St«t« 

R.  Co.,  139  Mich.  347,  349.    See  also  «.  Hennepin  County  Dist.  Ct.,  42  Minn. 

Gage    o.    Pittsfield,    120    Mich.    436.  247. 

Under  the  Michigan  drainage  statutes,  New  Jersey.     It  has  been  held  that 

the  drainage  authorities  cannot  impose  en  ordinary  crosaitig  is  not  inconsist- 

upon  the  railroad  company  the  ex-  ent  with  the  use  of  the  railroad  tracks 

pense  of  building  and  maintaining  a  and  for  the  crossing  itself  nominal  dom- 

culvert  for  a  dram  crossing  the  right  ages  may  be  sufficient,  but  ehangea  tn 

of  way.     Chic^o  &  G.  T.  R.  Co.  v.  tilUdingi  and  stmeiwal  changes  must 

Chappell,  124  ihcb.  72.  be  Compensated  for.     But  under  thia 

JMisMun.    In  this  State  it  has  been  rule  the  railroad  company  is  not  en- 

beld  that  the  damages  to  the  railroad  titled  to  compensation  for  the  expense 

comjMny  should  include  the  diminu-  of  jDlanking  between  the  tracks  and 

tion  in  the  value  of  the  land  and  the  mamtaining  the  same,  or  for  the  ex- 

expenae    of    building    cattle    guards,  pense  of  erecting  gates,  sign  boards, 

fences,   Ac.      Kansas   City  v.   Kansas  cattle  guards,  and  the  like.     Morris  A 

Gty  B.  R.  Co.,  102  Ho.  633.    See  also  B.  R.  Co.  v.  Orange,  63  N.  J.  L.  252 

St..  Louis  &  S.  F.  R.  Co,  v.  Gordon,  167  (overruling  Central  R.  Co.  t>.  Bayonne, 

Mo.  71,  80.    But  compare  Kansas  City  61  N.  J.  L.  428).    See  also  Paterson, 

V.  Kansas  City  B.  R.  Co.,  187  Mo.  146,  N.  A  N.  Y.  R.  Co.  v.  Nutley,  72  N. 

where  it  waa  held  that  by  accepting  J.  L.  123. 

an  ordinance  wherebv  it  agreed  to  Wisomsm.    The  ttulroad  company 

pave  between  tbe  tncu  at  any  street  is  enlitlec^  to  compeoution  for  tt^ 
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S  1022.  Landa  of  HnnloipUit?  derotod  to  FubUe  Use.  —  The 
same  pruunple  above  stated  which  excepts  the  property  of  railroads 
and  other  corporations  from  condemsation  under  a  power  of  emi- 
nent domain  conferred  in  general  terms,  and  not  expressly  made 
applicable  to  property  already  devoted  to  public  use,  applies  to  atid 
proteda  the  property  of  the  munieipalily  which  is  held  by  it  for  pubUc 
purposes  from  condemnation  by  other  corporations.  TTie  general 
rule  may  be  laid  down  that  if  the  taking  of  these  lands  will  sub- 
stantially affect  the  use  to  which  they  are  applied,  they  cannot  be 
condemned  by  virtue  of  a  general  authority  to  acquire  property  by 
eminent  domain.'  But  even  under  general  authority  to  acquire 
property  by  eminent  domain,  it  has  been  held  that  certain  public 
property  of  a  municipality  may,  under  circumstances,  be  taken  for 
another  public  use  when,  the  neceaaitiea  of  the  second  and  later  use 
and  the  due  protection  of  the  public  interests  require  that  the  prior 
use  yield  to  some  extent.' 

diminished  value  of  its  easement  and  exercise  of  tbe  power  of  eminent 
to  tbe  cost  of  atructursi  chui^,  t.  e.,  domain,  imletH  there  is  express  or 
for  jilanking  the  track  and  mainiaining  clearly  implied  autbority  to  extend 
Iht  somcj  but  not  for  tbe  construction  tbem  to  tbe  ptihlie  property."  State 
and  maintenance  of  croBBing  gatea.  v.  Boone  County,  78  Neb.  271:  110 
Chicago^.  *  St.  P.  R.  Co.  i..  Milwau-  N.  W.  Rep.  629:  State  o.  Chelan 
Iwe,  97  Wis.  418.  County  Superior  Ct.,  36  Wash.  381. 

'  A  railroad  company  under  a.  mere  Hence  l4de  landt  hanging  to  the  State 
general  authority  cannot  locate  its  cannot  be  appropriated  under  a  general 
track  through  a  thirty  acre  lot  ac-  power.    Seattle  &  M.  R.  Co.  o.  State, 

Sired  by  aeUv  for  a  reaervmr.  Jersey  7  Wash.  150.  See  also  North  River 
ty  B.  Montclair  R.  Co.,  35  N.  J.  L.  Boom  Co.  s.  Smith,  15  Wash.  138; 
328.  In  Easthampton  v.  Hampshire,  Samish  Boom  Co.  v.  Callvert,  27  Wash. 
154  Mass.  424,  425,  Holntes,  J.,  said:  Qll,  614:  State  c.  King  County  Super. 
"It  would  be  a  strong  thing  to  say  Ct.,  31  Wash.  446,  452. 
that,  without  special  circumstances,  '  In  Easthampton  v.  Hampshire, 
county  commissioners  or  other  like  154  Mass.  424,  it  was  held  that  county 
officers,  acting  under  general  powers,  commissioners  might,  under  eeneraE 
could  lay  out  a  public  highway  through  authority,  take  a  strip  of  lajid  from  a 
a  public  reservoir,  so  as  to  ruin  it."  school-house  lot  for  a  town  way,  where 
Power  conferred  upon  drainage  com-  the  use  of  the  lot  for  school  purposeB, 
misaioneTH  to  take  riparian  rights,  though  considerably  impaired,  would 
rights  of  flowage  and  water  powers,  not  be  wholly  prevent«d.  Hotmea,  J., 
construed  to  have  reference  to  private  said;  "We  must  consider  the  relative 
lands,  and  not  to  the  rights  of  the  importance  and  the  neceasities  of  tbe 
public  in  navigable  streams.  Hence,  two  uses  generically,  the  extent  of  the 
dnunage  commissioneis  may  not  by  harm  to  be  done,  accept  any  light  that 
virtue  of  this  power  impair  the  uae  of  history  may  throw,  and  make  up  our 
navigable  rivers.  In  re  Horicon  minds  under  all  the  circumstances  of 
Dramage  Dirt.,  136  Wis.  227;  116  N.  the  particular  case  as  best  we  can.  .  .  . 
W.  Hep.  12.  See  also  In  re  Dancy  When  it  is  considered  that  very  large 
Drainage  Dist.,  129  Wis.  129.  tracts  of  land  often  are  appropriated 

It  is  a  general  principle  that  lands  to  school  purposes,  it  is  impossible  to 
bdonffing  to  the  State  are  not  afTected  accept  an  unqualified  rule  that  no  part 
by  a  statutory  proviaioa  unleaa  ex-  of  such  land  can  be  taken  for  a  way 
pressly  included  therein.  "The  tak-  under  any  circumatancea  without  an 
u^  of  private  property  only  is  au-  express  enactment."  See  alao  Ro- 
thorised  by  statutes  providing  for  the   minger  v.  Simmons,  88  Ind.  453,  where 
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S  1023  (589).  What  maj  be  ukui  or  waititaiuA.  —  As  the  legisla- 
ture ia  the  sole  judge  of  the  ■public  neceaaity  which  requires  or  renders 
expedient  the  exercise  of  the  power  of  eminent  domain  without  the 
owaer's  consent,  so  it  is  the  exclusive  judge  of  the  amowit  of  land 
and  of  the  estate  in  land  which  the  public  end  to  be  subserred  r^ 
quires  shall  be  taken.  But  as  the  right  originates  in  necessity,  so  it 
is  limited  by  it  'Rie  principle  and  its  limitations  have  found  in- 
teresting illustrations  in  cases  which  we  shall  notice,  arising  under 
powers  conferred  upon  municipalities  to  enable  them  to  execute 
certain  public  purposes.  The  legislature  has  the  constitutional 
power  expressly  to  authorize  a  municipal  corporation  com-pvlsorily 
to  acquire  the  abtolvte  fee  »imj^  to  lands  of  private  persons,  required 
for  public  use,  upon  the  payment  of  a  just  compensation.'  Ac- 
it  appean  to  be  held  thftt  real  estate  purposes.  Reclamation  Diat.  t>.  Sacra- 
and  buildings  held  by  a  school  town-  mento  Super.  Ct.,  151  Cal.  263, 
ship  for  school  _purpoaea  may  be  sub-  When  the  public  works  of  a  muni- 
ject  to  appropnatioD  for  bighwaya  in  cipality  are  taken  for  another  public 
the  same  manner  as  other  pnvat«  use,  the  situation  may  be  auch  as  to 
property.  In  Boston  v.  Brookline.  call  for  the  application  of  special  rules 
166  Maa.  172,  it  was  held  that  land  in  assessing  compensation.  Thus  where 
devoted  to  one  public  use  may,  by  a  part  of  the  sewer  aystem  of  a.  town 
general  authority  given  to  citiee  and  was  taken  by  the  United  States,  it  was 
towns,  or  county  commiasJonera,  be  held  proper  to  permit  the  town  to 
taken  for  another  public  use,  provided  show  the  coet  oF  restoring  its  sewer 
that  such  taking  does  not  impair  or  syatem  to  the  state  of  its  original  effi- 
int«tfere  with,  and  is  not  inconsistent  ciency  of  circulation.  Unit^  States 
with,  the  public  use  alrieady  existing,  v.  Nshant,  163  Fed.  Rep.  520.  Where 
^nce,  a  town  may  lay  out  a  way  a  city  has  acquired  real  estate  for  any 
over  lands  taken  by  a.  city  for  its  water  of  its  public  purposes,  and  thereafter 
IHpes,  the  two  uses  not  beiu^  incon-  it  proceeds  to  lay  out  a  street,  and  for 
urtent  and  not  interfering  with  each  that  purpose  takes  a  portion  of  the 
other-  real  ^tat«  which  it  has  so  acquired. 

In  CoHfamia  there  is  an  express  the  legislature  may  provide  that  the 
statutory  provision  authorizing  the  city  snail  be  entitiea  to  damages  or 
condemnation  of  lands  of  the  State,  compensation  for  the  toes  which  the 
or  of  a  city,  county,  village,  or  town,  city  may  sustain  thereto,  to  the  end 
and  of  propertv  appropriatea  to  puhUc  that  suca  loss,  instead  of  being  borne 
use,  "but  sucn  property  shall  not  be  by  the  general  taxpayers  of  the  city, 
ts^n  unless  for  a  more  luceaaary  public  shall  be  paid  by  an  assessment  upon 
uw  than  that  to  which  it  has  already  the  propertv  benefited  by  the  street, 
been  ^>propriated."  Under  this  Hatter  of  New  York  0ty  (Van  Cort- 
statute,  a  water  company  supplying  londt  Ave.),  186  N.  Y.  237. 
water  to  the  inhabitants  of  a  county  '  Heyward  v.  New  York,  7  N.  Y. 
may,  when  it  has  the  title  to  lands  314,  affg  8  Barb.  (N.  Y.)  488;  dis- 
subject  to  the  easement  of  a  public  tinguiHhed  from  Embury  v.  Conner,  3 
rood  theran,  condemn  part  of^euch  N.  Y.  611,  where  an  imneceMory 
nwd  for  the  construction  and  midn-  amount  was  sought  to  be  taken;  b.  p. 
t«nance  of  a  dam  and  reservoir  where  Dingley  v.  Boston,  100  Haas.  644; 
it  appears  that  such  use  thereof  is  a  Tyler  v.  Hudson,  147  Uaas.  609; 
~iore  necessary  public  use  than  that  Brooklni  Park  Com'rs  v.  Annstrong, 
>  which  the  road  is  already  appro-  45  N.  Y.  234;    Hatter  of  New  York 


priated.     Harin  County  Water  Co.  tr.  (5ty,  190  N.  Y.  350;    Fairohild  o 

Horin  Country,  146  Cal.  586.    So  also  Paul.  46  Minn.  640,  riting  text;  so  m 

a  railroad  company  may  condemn  a  North  Carolina  it  is  held  that  the  l^i»- 

ri^ht  of  way  over  lands  which  are  lature  may  authorize  not  simply  the 

already  subject  to  public  use  for  levee  use,  but  the  enHre  irUerett  of  the  owner 
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COTdiDgly  a  statute  "to  enable"  a  dty  "to  abate  a  Dubance  and 
for  the  preservation  of  the  public  health,"  which  authorized  the  aty 
to  "purcbaae  or  otherwise  take  lands"  within  a  large  district,  on 
payment  of  damages  to  the  owners,  and  which  directed  the  city  to 
raise  and  drain  the  same,  so  as  "to  abate  .the  present  nuisance 
thereon,"  and  declaring,  further,  that  the  "title  to  aU  land  so  taken 
shall  vest  in  the  city,"  was  held  to  vest  the  fee  of  such  lands  in  the 
dty,  and  was  not  unconstitutional  because  it  authorized  the  taking 
of  a  greater  interest  in  the  land  than  was  necessary,  nor  as  an  attempt 
to  exercise  judicial  power.'  To  land,  the  fee  simple  of  which  is  thus 
acquired  by  a  municipal  corporation,  the  title  is  perfect,  and  it  does 
not  revert  when  sold  by  the  corporation,  or  when  the  public  good, 
in  the  opinion  of  the  corporate  authorities,  requires  the  land  to  be 
used  for  other  purposes  than  those  for  which  it  was  originally  ob- 
twned.'  Thus  property  was  appropriated  in  fee  by  the  State, 
through  its  canai  commissioners,  for  the  purposes  of  a  canal.  Sub- 
sequent statutes  gave  to  a  city  corporation  power  to  enter  upon  a 
portion  of  the  appropriated  premises,  and  occupy  the  same  "as  a 

to  be  taken  for  public  use,  if  it  deems  Va.  616.     Under  a  statute  which  re- 

the    public    exigency    to    require    it.  quires  the  coudemnation  of  the  whole 

Raldeh  &  Q.  R.  Co.  v.  Davis.  2  Dev.  estate  or  interest  of  the  owner,  the 

&  B.  (N.  Car.)  Law,  451 ;  De  Varaigne  citj^  cannot  condemn  a  riparian  right 

V.  Fox,  2  Blatchf.  C.  C.  05;    Kane  v.  against  the  owner's  objectitm  without 

BaltimoiB,     15    Md.    240,    arguendo;  condenminc  any  of  the  abnttiog  lands. 

Brooklyn  Park  Com'™  v.  Armstrong,  Charlottesville  v.  Maury,  96   Va.  383. 

45  N.  v.  234;    Washington  Cemetery  See   also    Clear   Creek    Water   Co.    v, 

V.  Prospect  Park  &  cTT  R.,  68  N.  Y.  Gladevilie  Imp.  Co.,  107  Va.  278. 

601;    Cooley  Const.   Lim.   553;     Pat-  '  Dingley  v.  Boston,  tOO  Mbbb.  644; 

tenon  t>.  Miss.  A  R.  Boom  Co.,  3  Dillon  Page  t>.  O'Toole,  144  Mass.  303;    St. 

C.  C.  465;   City  of  Buffalo,   In  re,  64  Louis  County  Court  v.   Griswold,   58 

N.  Y.  547;   Bachler's  Appeal,  90  Pa.  Mo.  175,  esUblishing  Forest  Park  in 

St.  207;    ChallisB  v.  AtchiKin,  T.  ft  S.  Bt.  Louis  County. 

F.   R.   Co.,    16    Kan.    117;     see   ako  •  Heywaid  v.  New  York,  7  N.  Y. 

Hoore  «.  New  York,  4  Sandf.  (N.  Y.)  314;  Heard  e.  Brooklyn,  60  N.  Y.  242; 

466  (power  over  dower  interest) ;   John  Heath  v.  Baimore,  fiO  N.  Y.  802;    De 

and  Cherry  Streets,   In  re,  19  Wend.  Varaigne  o.  Fox,  2  Blatchf.  C.  C.  95; 

(N.  Y.)  669  (as  to  reverter  of  discon-  Reynolds  Heirs  v.  Stark  County,  5  Ohio, 

tinued   streets   to    adjacent    ownere);  204;     Le   Clerq   v.   Gallipolia,   Trs.,   7 

KimbaU  v.  Kenosha,  4  Wis.  321.    An  Ohio,  Part  I.  218.    See  abo  chapter  on 

enactment  that  on  payment  for  land  Co^rate  Property,  onto,  and  on  Dedi- 

for  a  public  park  it  shall  "vest  forever  cation,  post.    City  corporation,  owning 

in  the  city,     gives  to  the  city  a  fee  land  in  fee,  belo  entitled  to  compen- 

simple   title    to    land    thus   acquired,  sation    when    taken    for    public    use. 

Brooklyn  Paric  Com'ra  v.  Armstrong,  Ninth  Avenue,  Ac, /nr«,  45  N.Y.  729; 

8Lan8.(N.  Y.)429;  9.C.45N.  Y.234i  ante,  chap,  iv.:  pwi,  JS  1222  si  ssj.    A 

Ifills,  Em.  Dom.  H  49,  50,  and  cases;  munldpal  authority  may  exercise  the 

Lewis,  Em.  Dom.  {{  277  et  teq.    Infra,  right  of  eminent  domain  in  securing  an 

I  1039.  outlet  for  its  sewa^,  but  no  such  au- 

The  legislature  may  require  the  con-  thority  exists  as  will  permit  it  to  eeiise 

demnatioQ    of   the   whole   interest   or  upon  a  stream  and  its  matins  so  as  to 

estate  of  the  owner,  i.  e.,  the  land  itself  relieve  it  from  consequential  damages, 

in  fee  or  such  lesser  estate  as  he  may  Valparaiso  v.  Hasen,  163  Ind.  337. 

own,    Roanoke  City  v.  Berkowits,  80  . 
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public  highway,  and  for  the  use  of  water-pipes  and  for  sewerage 
purposes,"  and  alao  released  to  the  city  all  of  the  right  of  the  State  in 
the  preniises  in  question.  Under  such  legislation,  one  who  claims 
to  own  a  portion  of  the  canal  bed  cannot  contest  the  right  of  the  city, 
on  the  ground  that  the  change  of  use  authorized  by  the  Le^lature 
has  terminated  the  public  interest  in  the  property.'  But  where  the 
fee  is  not  expressly  authorized  to  be  taken  and  an  easement  will 
fully  satisfy  the  language  and  the  object  of  the  statute,  the  authori^ 
will  be  construed  and  limited  accordingly.* 

{  1024  (590).  Bam*  Subject.  —  The  righi  of  emineni  dmnaiti  it  tn> 
herent  in  the  govtmmeni;  it  is  not  conferred,  but  limited  by  the  Con- 
stitudon.  No  property  can  be  taken  without  legislative  authority,* 
and  it  must  be  taken  in  the  manner  and  for  the  purposes  authorized. 
Courts  cannot  extend  or  hmit  these:  the  necessity  for  such  con- 
demnation must  be  determined  by  the  legislature,  and  cannot  be 
questioned  by  the  judicial  tribunals.'  If  the  legislature  attempts 
under  thb  power  to  take  property  plainly  not  for  public  use,  the 
courts  may  prevent  it.  Where  the  State  has  taken  a  fee  simple,  or 
authorized  the  taking  thereof,  and  compensated  the  owner  therefor, 

■  Halone  v.  Toledo,  28  Ohio  St.  643.  boh  Gtv  t>.  Bacon,  147  Mo.  259;  Byrne 

■  See  cases  in  last  note  but  one.  In-  v.  Drain,  127  Cal.  863.  But  in  TTmA- 
fra,  i  1039;  Washington  Cemete^  v.  ingUm,  it  has  been  held  that  the  power 
Prospect  Park  &  C.  I.  R.  Co.,  68  >r.  Y.  ia  purely  legislative  in  its  origin,  and 
591;  Holt  f.Somerville,  127  Ma^.  408;  that  a  freeholder's  charter  adopted 
Hatter  of  New  York  City,  74  N.  Y.  under  the  provisions  of  the  Constitution 
App.  Div.  197;  Newton  ti.  Newton,  188  of  that  State,  cannot  provide  for  t\» 
Hbss.  226,  228.  The  right  to  take  land  exerciseof  the  power  of  eminent  domain 
does  not  involve  the  obligation  to  take  for  street  or  other  purposes  in  the  ab- 
tbe  whole  interest  in  the  land.  No  more  sence  of  an  act  of  the  legislature  author- 
laud  and  no  greater  interest  in  it  need  izing  cities  to  exercise  that  right. 
be  taken  than  the  public  use  requires.  Tacoma  ti.  State,  4  Wash.  64.  Index, 
Hepburn  v.  Jeraey  City,  67  N.  J.  L.  114.  FreeiuMeTi'  Charier. 

'  See  Cavanagh  e.  Boston,  139  Mass.        The  mode  of  exerciung  the  power  of 

426;    Van  Relpen  v.  Jersey  City,   58  eminent  domain,  the  conditiona  upon 

N.  J.  L.  262;    Brunswick  R.  R.  Co.  e.  which  it  may  be  invoked,  and  the  ns- 

Waycroes,  94  Ga.  102 ;  State  v.  Ramsey  sessment  of  damages  or  compensation 

County  District  Court,  87  Minn.  146;  upon  an'exercise  of  the  power,  all  re- 

Butler  V.  Thomasville,   74  Ga.   570;  late  to  the  dvil  rights  of  citizens  as 

Warner   v.    Gunnison,    2    Colo.    App.  such  and  are  not  a  municipal  TnoHer. 

430;    Kansas  City  n.   Maish  Oil  Co.,  within  the  meaning  of  a  coiiBtitutional 

140  Mo.  458.  provision  prohibiting  special  kgidation 

Freeh/^fT»'  dtarters,  framed  under  with  reference  to  municipal  tnatters, 

constitutional    proviBions    pettnitting  although  the  entry  may  be  by  a  city 

cities  to  frame  their  own  charters,  may  under  a  power  of  eminent  domain  ci 


domain,   in   laying   out,   opening   and  tngs.     Pasadena  v.   Stimson, 

improvinfc  streets.     State  p.  Ramsey  238;  Ruan  Street,  132  Pa.  257;  Wyo- 

County  Dist.  Court,  87  Minn.  146.    See  mine  Street,  137  Pa.  494;   PittsburgVa 

also  State  v.  Field.  99  Mo.  352;   Kansas  Petition,  138  Pa.  401. 
Gtyt'.Mar>hOilCo.,140Mo.458;Kan-        '  Mills,  Em.  Dom.  f  H. 
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the  subsequent  abaadonment  of  the  use  wilt  not  r^nvest  the  former 
owner  with  the  title;  if  simply  an  easement  is  taken,  the  rule  is 
otherwise.  The  right  of  determining  the  necessity  of  the  work  may 
be  delegated,  and  the  judicial  tribunals  may  then  be  called  upon  to 
determine  as  to  its  necessity.' 

§1025  (591).  a>m«  Bobjoet;  QnuUty;  EaUts.  —  The  cases 
which  have  established  that  the  legislature  may,  if  it  sees  proper, 
authorize  the  compulsory  appropriation  of  the  fee,  are  to  be  di&- 
tinguished  from  those  in  which  it  has  been  held  that  no  more  in 
amotmt  of  private  property  can  be  taken  than  the  legislature  has  de- 
clared to  be  necessary  to  the  accomplislmient  of  the  pubUc  purpose 
in  ^ew,  even  although  compensation  be  made.  It  was  accordingly 
dedded  in  South  Carolina,  on  sound  principles,  as  we  think,  that 
the  State  cannot  authorize  part  of  a  lot  to  be  taken  for  a  street,  and 
in  addition  compel  the  owner,  against  his  will,  to  part  with  the 
balance  for  the  benefit,  emolument,  or  private  purposes  of  the  co^ 
poration,  since,  in  the  opinion  of  the  court,  such  an  act  "disseizes 
or  depHvea"  the  owner  of  his  property  "without  the  judgment  of 
his  peers"  and  contrary  "to  the  law  of  the  land." ' 

§  1026  (592).  Same  Subject;  Oondsmnatlon  of  Kntlrs  Lot.  — The 
mme  principie,  limiting  the  amount  of  land  that  may  be  condemned, 

'  Indianapolis  Water  Works  Co.  v.  was  held  that  the  legislature  might  au- 
Burkhart,  41  Ind.  364.  The  Ic^kture  thorize  a  street  to  be  laid  out  on  private 
authorized  ita  public  agents  to  appro-  i)ropertT  without  making  compensa- 
priato  a  fee  simple  in  the  lands  taken  tion.  Ajidm Mastachuielia, vheivavitj 
lot  the  construction  of  its  canals.  Tbe  appropriated  land  for  a  street  forty-ons 
foimer  owner  had  no  right  afterwards  feet  wide,  to  be  built  as  a  grade  above 
to  take  ice  from  the  canal,  lb.  Over-  the  adjoining  land,  it  was  held  that  an 
ruling  Edgerton  v.  Huff,  26  Ind.  35.  owner  could  maintain  an  action  for 
A  cily  having  acquiTed  the  fee  of  land  for  damages  caused  by  the  placing  of  part 
park  purposes  oy  condemnation  the  of  the  embankment  necessary  to  sup- 
legislature  possesses  the  power  to  give  port  the  street  upon  his  land,  Hayo  v, 
the  city  authority  to  terTQinat«  the  Springfield^  13S  Mass.  10. 
trust  impressed  upon  it  by  alienation  of  The  taking  by  virtue  of  tbe  power  of 
the  land  subject  to  the  intervention  of  eminent  domain  may  be  Umporary 
the  courts.  Briscoll  v.  New  Haven,  75  only.  Matter  of  Thompson,  57  Hun 
Conn.  92,  citing  text.  (N.   Y.),   419.     Thus,   in  Doremus  o. 

■  Dunn  V.  Charleston,  Harper  L  Paterson,  73  N.  J.  Eq.  474;  69  Atl. 
<S.  Car.)  189.  This  decision  is  right.  Rep.  225,  condemnation  of  the  right  ol 
Other  cases  in  South  Carolina  holding  sewage  flowa^  for  Sve  years  was  sus- 
tbat  private  property  may  be  taken  or  tained ;  and  in  Hepburn  v.  Jersey  City, 
atreets,  roads,  &c.,  against  the  owner's  07  N.  J.  L.  114,  s.  c.  67  N.  J.  L.  686, 
consent  and  irifAouicoinpensiiiiOTi  (State  the  taking  of  the  temporary  use  of  a 
«.  Dawson,  3  Hill  (S.  Car.],  100,  and  strip  of  land  twenty  feet  wid«  for  a 
cases  cited),  are  not  elsewhere  regarded  conduit  and  pipe  Unes  in  connection 
aa  law.  Sedfwick  on  Stat,  and  Const,  with  the  water  sup[>ty  for  a  limited 
Law,  494.  In  Patrick  t>.  Cross  Roads  period  only  was  sustained. 
Com'rs,  4  McCord  (S.  Car.),  640,  it 
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wa3  subsequently  declared  b;  the  Supreme  Court  and  by  the  Court 
of  Appeals  of  the  State  of  New  York  and  of  the  States  of  Maryland 
and  Kentucky,'  The  Constitution  of  the  State  of  New  York  con- 
tained the  provision  that  "  no  person  shall  be  deprived  of  life,  Uberty, 
or  property,  without  due  process  of  law ;  nor  shall  private  property  be 
taken  for  public  use  without  just  compensation."  The  legislature 
enacted,  with  reference  to  the  city  of  New  York,  that  whenever  part 
only  of  a  lot  should  be  required  for  a  street,  the  commissioners  for 
asseafflDg  compensation  might,  if  they  deemed  it  expedient,  inclvde 
the  whc^  lot,  and  that  the  part  not  required  for  the  street  should,  upon 
coofirmatton  of  their  report,  be  vested  in  fee  in  the  city,  with  authoi^ 
ity  to  appropriate  it  to  public  uses,  or,  if  not  thus  appropriated,  to 
sell  it.  The  court  inclined  to  the  opinion  that  the  legislature  did  not 
intend  by  this  provision  to  authorize  the  compulsory  taking  of  more 
land  than  the  public  needed,  and  that  the  statute  should  be  construed 
so  as  to  require  the  ovmer's  consent  to  the  appropriation  of  the  part  not 
required  for  the  public  use.  But  the  court  expressly  decided  that 
if  the  statute  did  intend  to  authorize  the  compulsory  taking  of  the 
^ole,  when  part  only  was  required  for  the  use  of  a  street,  it  would 
be  in  conflict  with  the  above  provision  of  the  Constitution  of  the 
State,  guaranteeing  protection  to  private  property.  It  was,  however, 
further  adjudged  that  the  owner's  consent  to  the  appropriation 
would  remove  all  objections  on  the  ground  of  the  unconsdtutionality 
of  the  statute;  that  such  consent  need  not  be  in  writing;  and  that 
the  receipt  by  the  owner  of  damages  allowed  by  the  commissioners 
is  evidence  of  bis  consent.' 

'  Albany  Street,  In  re,  U  Wend.  Supreme  Court,  on  application  to  con- 
(N.  Y.)  148;  Eknbury  v.  Conner,  3  N.  finn  the  report  of  the  commisaioners  in 
Y.  611,  nvje  2  Sandf.  (N.  Y.)  98:  Bal-  that  matter.  The  court  then  held  that 
timai«  n.  Clunet,  23  Md.  449;  Dennis  if  that  provision  was  intended  merely 
Long  ft  Co.  V.  Louisville,  98  Ky.  67;  to  give  to  the  corporation  capacity  to 
Hilla,  Em.  Dom.  f  23 ;  Lewis,  Em.  Dom,  take  projierty  under  such  circum- 
I  289.  etances,  with  the  eoTisent  of  the  owner, 

*  Referring  to  this  statute,  in  Em-  and  then  to  dispose  of  it,  there  could  be 
bury  V.  Conner,  3  N.  Y.  511,  JeweU,  J.,  no  objection  to  it.  But  if  it  w;as  to  bo 
delivering  the  opinion  of  the  Court  of  taken  Uterally,  that  the  commissioners 
Appe^,  says:  "  It  needs  no  argument  might,  against  the  consent  of  the  owner, 
to  show  that  the  end  and  design  of  this  take  the  whole  Jot,  when  only  a  part 
section  was  not  to  take  private  prop-  was  required  for  public  use,  and  the 
erty  for  the  use  of  the  public.  It  mani-  residue  to  be  apphed  to  private  use,  it 
festly  goes  upon  the  ground  that  the  assumed  a  power  which  the  legislature 
proper^  so  authorized  to  be  taken  is  did  not  possess. 

not  wanted  for  the  purTKwe  of  forming  "This  decision  went  m^nly  upon 
or  improvine  a  street,  the  object  in  the  application  contained  in  the  last 
view  for  which  the  proceedings  are  member  of  the  clause  of  f  7  of  art.  7  of 
institubed.  In  Matter  of  Albany  the  Constitution  of  1821,  —  that  'no 
Street,  1 1  Wend.  (N.  Y.)  148,  the  con-  person  shall  be  deprived  of  life,  liberty, 
stitntionalit^  of  this  enactment  came  or  propeity^  vnlhout  du«  proeett  of  law; 
directly  unoer  the  conuderation  of  tlie  nor  shall  private  property  be  taken  tor 
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§  1027.  Qoantl^  or  Amount  ot  Fropsr^  Uksn, — When  the  public 
improvement  for  which  property  is  taken  has  clearly  defined  limits, 
as  in  the  case  of  a  street  or  public  park,  the  principles  set  forth  in 
the  preceding  sectioas  can  be  definitely  and  justly  applied,  but  in 
the  case  of  other  classes  of  property  situations  may  arise  in  which 
a  greater  mnount  or  quUTitity  of  property  may  be  taken  than  is  re- 
quired for  pretent  publie  ute.  We  have  seen '  that  in  erecting  or  ac- 
quiring public  buiklinga  for  corporate  purposes  a  municipality  is 
not  restricted  to  its  present  necessities,  but  may  make  provbion  tor 
its  reasonable  future  requirements  and  may  grant  or  lea^  surplus 
q>ace,  &c. ,  to  private  individuals  for  the  purpose  of  deriving  a  revenue 
therefrom.  In  some  classes  of  public  improvements  it  is  a  practical 
impossibili^  to  accurately  gauge  the  exact  measure  of  the  needs  of 
the  municipality,  but  if  the  improvement  is  in  its  nature  of  such  a 

Sjblic  uae  without  just  compenaation.'  Kttled  the  point,  that  a  statute  a  na- 
hief  Justice  Savagt  sud,  'The  Con-  constitutioi^  and  void  which  authoi^ 
stitutioQ,  by  authonzing  the  appro-  iiee  the  transfer  of  one  man's  prapert; 
pristion  of  private  property  to  publie  to  another  without  the  consent  of  the 
use,  impliedly  declares  tliat  for  any  owner,  although  eompenaation  is  made, 
other  use  private  property  shall  not  The  late  Chancellor  Ketit,  in  reference 
be  taken  from  one  ana  applied  to  the  to  the  decision  in  Taylor  v.  Porter,  says : 
private  use  of  another.'  In  Bloodgood  'I  apprehend  tliat  the  decision  of  the 
V.  Mohawk  &  H.  R.  R.  Co.,  18  Wend,  court  was  founded  on  just  principles, 
(N.  Y.)  9,  Mr.  Senator  Tracy  said  that  and  that  taking  private  property  for 
words  should  be  construed  'as  equiv-  prwate  uses  without  the  conseiit  of  the 
alent  to  a  constitutional  declaistion  owner  is  an  abuse  of  the  right  of  emi- 
tbat  private  property,  without  the  con-  nent  domidn,  and  contrary  to  funda- 
a^t  of  the  owner,  shall  be  taken  ordy  mental  and  constitutional  doctrine  in 
for  the  pubUc  use^  and  then  only  upon  the  English  and  American  law.'  (2 
a  just  compensation.'  Bronton,  J.,  in  Kent  Com.  (5th  ed.}  note  c,  340.)  But 
Taylor  v.  Porter,  4  Hill  (N.  Y.),  140  it  is  insisted  that  as  the  enactment  is 
147,  in  reference  to  this  question,  said  only  held  to  be  void  on  the  ^und  that 
that  although  he  felt  no  dispomtion  to  it  takes  private  property  for  private 
question  the  soundneaa  of  these  views,  uses  against  the  owner's  consent,  if  the 
jret  it  seemed  to  him  that  the  case  stood  consent  be  given,  all  objection  on  the 
sbunger  upon  the  first  member  of  the  ground  of  unconstitutionaUty  is  ic- 
clause,  —  No  person  shall  be  deprived  moved.  The  decisions  to  which  I  have 
ni  hfe,  hberty,  or  property,  without  due  referred  proceed  upon  this  principle, 
proctM  ol  law;'  that  the  words  'due  and  Mr.  Justice  Brtmson,  in  Taylor  v. 
process  of  law,'  in  that  place,  could  not  Potter,  in  terms  concedes  that  the  ob- 
mean  leas  than  a  prosecution  or  suit,  jection  has  no  application  when  the 
instituted  and  conducted  according  to  owner  consents,  U  we  read  the  statute 
the  prescribed  fonns  and  solemnities  in  question  vith  the  proviso  that  the 
forascertainingguilt  or  determining  the  owner  consent,  and  I  think  we  should, 
title  to  property.  The  some  doctrine  that  consent  removes  all  obstacles,  and 
was  helo  in  John  and  Cherry  Streets,  lets  the  statute  in  to  operate  the  same 
In  Tt,  ig  Wend,  (N.  Y.)  659,  and  by  the  as  if  it  had  in  terms  contained  the 
chancellor  in  Varick  n.  Smith,  5  Paige   condition." 

(N.  Y.),  137,  and  was  admitted  by  ail  That  such  is  the  e/Fed  o/  oim*eni. 
the  members  of  the  Court  for  the  Cor-  Sedgw.  on  Stat,  and  Const.  Law,  111, 
rection  of  Errors,  whose  opinions  have  and  Mr.  Justice  Codeif'a  opinion,  Const, 
been  reported  in  the  case  referred  to,  of  lim.  541,  note;  Baltimore  v.  Clunet,  ^ 
Bloodgood  o.  Mohawk  A  H.  R.  R.  Co.,  Md-  449. 
:8  Wend.  (N.  Y.).  I  tliink  these  de-  »  Ante,  }  997. 
dsiona  should  be  regarded  as  having 
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character  as  to  be  for  a  public  purpose,  the  fact  that  the  acquisition 
of  property  hj  the  municipality  under  the  power  of  eminent  domfun 
results  in  the  acquisition  of  property  in  excess  of  its  needs  and  that 
such  excess  is  devoted  for  purposes  of  revenue  to  private  purposes, 
neither  detracts  from  the  public  character  of  the  use  for  which  the 
property  is  taken  nor  affects  the  qvantuvi  of  the  estate  or  proper^ 
which  may  be  taken  by  virtue  of  the  power.  This  is  aptly  illustrated 
in  the  condemnation  of  the  right  to  appropriate  water  for  the  pur- 
pose of  a  public  water  supply.  The  fact  that,  as  a  natural  incident 
to  securing  a  public  supply  of  water  for  a  city,  more  water  is  ob- 
tained than  is  needed  for  public  purposes,  and  that  the  city  dis- 
poses of  the  surplus  for  an  outside  or  private  use,  does  not  deprive 
the  condemnation  of  land  or  water  rights  of  its  public  character.' 
But  this  principle  cannot  be  made  the  excuse  for  unnecessarily  and 
oppressively  depriving  a  person  of  his  property  for  the  express  pur- 
pose of  devoting  it  to  private  purposes.  It  has  been  pointed  out  that 
the  true  distinction  in  this  respect  seems  to  be  between  cases  where 
the  improvement  is  made  for  the  express  or  implied  purpose  of  ob- 
taining property  to  lease  or  dispose  of  to  private  individuals,  or 
where  in  the  making  of  an  improvement  a  wholly  unnecessary  excess 
of  property  is  taken,  and  cases  where  the  surplus  or  excess  of  prop- 
erty taken  is  a  mere  incident  to  the  public  improvement  and  a  rea- 
sonable provision  for  securing  adequate  property  in  connection 
therewith  at  all  times  for  such  improvement.    So  long  as  the  im- 

•  Slingeriand  v.  Newark,  54  N.  J.  L.  poseH.  This  would  be  a  caae  of  taking 
62.  See  also  Fox  n.  Ciocinnati,  104  U.  the  property  of  one  man  for  the  beD»- 
8.  7S3;  Kaukauna  W.  P.  Co.  v.  Green  fit  of  another,  which  is  not  a  constitu- 
Bay  i,  M.  Canal  Co.,  142  U.  8.  254;  tional  exercise  of  the  right  of  eminent 
Cooper  V.  WUliama,  4  Ohio,  253 ;  b.  c.  domain.  But  if,  in  the  erection  of  a 
£  Ohio,  391;  Buckingham  d.  Smith,  ID  public  dam  for  a  recognized  public  pur- 
Otiio,  288;  Little  Miami  El.  Co.  v.  Cin-  pose,  there  is  necessarily  produced  a 
cinnati,  30Ohio  St.  629, 643;  Attorney-  surplus  of  water,  which  may  properly 
General  v.  Eau  Claire,  87  Wia.  400;  be  used  for  manufacturing  purpoees, 
State  V.  Eau  Claire,_40  Wia.  533.  In  there  is  no  sound  reason  why  the  State 
discussing  this  subject,  Mr.  Justice  may  not  retain  to  itself  the  power  of 
Brwon  said  in  Kaukauna  W.  P.  Co.  v.  controlling  or  disposing  (rf  such  water 
Green  Bay  &  M.  Canal  Co.,  142  U.  8.  as  an  incident  of  its  right  to  make  such 
254,  273,  supra,  "Tlie  improvement  of  improvement.  Indeed,  it  might  be- 
the  navigation  of  a  river  is  a  public  come  very  necessary  to  retain  the  dis- 
purpose,  and  the  sequestration  or  ap-  position  of  it  in  its  own  hands  in  order 
prapriation  of  land  or  other  property,  to  preserve  at  all  times  a  sufficient  sup- 
therefore,  for  such  purpose,  is  douotless  ply  for  the  purpose  of  navigation.  .  .  . 
a  proper  exercise  of  the  authority  of  the  As  there  is  no  need  of  the  surplus  Tun- 
State  under  its  power  of  eminent  do-  ning  to  waste,  there  was  notning  ob- 
mtun.  Upon  the  other  hand,  it  is  prob-  iectionable  in  permitting  the  State  to 
ably  true  that  it  is  beyond  the  compe-  let  out  the  use  of  it  to  private  parties, 
tency  of  the  State  to  appropriate  to  and  thus  reimburse  itself  for  the  ex- 
itaeli  the  property  of  individuals  for  the  penses  of  the  improvement."  See  also 
sole  purpose  of  creating  a  water  power  Green  Bay  &  M.  Canal  Co.  v.  Patten 
to  be  leased  for  manufacturing  pur-  Paper  Co.,  173  U.  8.  58,  77. 
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provement  is  erected  for  the  bona  fde  purpose  of  meeting  a  public 
use  and  is  not  a  colorable  device  for  taking  property  for  private 
purposes,  the  municipality  and  its  agents  are  entitled  to  latitude  of 
discretion  in  regard  to  the  amount  of  property  to  be  taken.  The 
courts  should  not  scan  too  jealously  their  conduct  in  this  coimection 
if  there  be  no  reason  to  doubt  that  they  were  animated  solely  by  a 
desire  to  promote  the  public  interests,  nor  can  they  undertake  to 
measure  with  nicety  the  exact  qvantum  of  property  required  for  the 
purposes  of  the  public  improvement.' 

§  1028.  Oondamnation  <rf  Laoda  beyond  Municipal  Llmlti.  —  The 
power  of  the  legislature  to  authorize  a  municipal  corporation  to  ac- 
quire lands  beyond  the  viunicipal  limits  and  for  that  purpose  to  exer- 
<nse  the  power  of  eminent  domain  cannot  be  disputed.  It  has  long 
been  recognized  to  exist  where  the  use  for  which  the  property  is 
taken  is  a  proper  and  reasonable  public  use.'  It  has  been  said  that 
power  to  condemn  lands  beyond  the  municipal  limits  must  be  ex- 
pressly conferred  upon  the  municipality.'  But  what  is  express  power 
ia  largely  a  matter  of  construction.  In  construing  the  authority  con- 
ferred upon  municipalities  it  has  been  held  that  if  a  city  is  authorized 
to  engage  in  a  public  improvement  beyond  its  limits  and  to  acquire 
land  therefor,  a  general  power  of  eminent  domain  conferred  upon  it 

'  Per  Hr.JuBtice  Broun  in  Ktkukaiuia  eminent    domain.      Another    general 

W.  P.  Co.  n.  Green  Bay  AM.  Canal  Co.,  statute  authorized  tbe   condemnation 

142  U.  S.  254,  276.     In  this  case  the  of  lands  for  ferry  purposes,  &c.     This 

court  said  that  while  the  surplus  of  statute  waa  not  exprrasly  confined  to 

water  power  taken  might  be  unneces-  ferry  corporations.     It  was  held  that 

sarily  large,  there  did  not  seem  to  have  the  city  might  exercise  the  power  of 

been  any  bad  f^th  or  abuse  of  discre-  eminent    domain    under    the    second 

tion  on  the  part  of  those  charged  with  statute  for  the  purpose  of  carrying  into 

the  construction  of  the  improvement,  effect   the   authority   grantea   by  tbe 

and  it  sustained  the  taking  as  a  proper  first.     Helm  v.  GrayviSe,  224  lU.  274. 

exercise    of    the    power    of    eminent  Authority   was   conferred    by   statute 

domain.  upon   a   city   "to  improve  rivers  atid 

'  See  New  York  City  v.  Bailey,  2  streamt  flowing  through  the  city^  or  ad- 

DeniofN.  Y.),  433,  446;   MatterofNew  joiniTjy  the  same;  to  widen,  straighten, 

York  Cit}^^  09  N.  Y.  5C9.     See  ani«,  and  deepen  the  channels  thereof,  &c." 

chaps,    viii,    x;     Index,    BouTidaries ;  Authority  was  also  conferred  to  acquire 

BriOge;  Water  and  Water  Workt.  When  lands  therefor  by  condemnation.      It 

power  is  conferred  upon  a  city  to  ap-  was  held  that  this  authority  authorised 

propriate  lands  withm  or  without  its  the  city  to  condemn  lands  outdde  its 

corporate    limits    "for    its    corporate  limits  to  straighten  the  channel  of  a 

uses,"  the  city  may  condemn  lands,  nver  forming  one  of  its  boundaries, 

outoide   its   limit*  for   an   dectric  light  Puyallup    v.    Lacey,    43    Wash.    110. 

plant.    Statec.  King Coimty Super. Ct.,  Index,  Boundariet;  Bridge;  Ferriet. 

35  Wash.  303.    By  statute,  power  was  '    •  Robertson  v.  Baxter,  57  Blich.  127; 

conferred    upon   cities   to   acquire   by  Houghton  v.  Huron  Copper  Min.  Co., 

purchase,  lease,  or  gift,  and  to  tyuiintain  57  Mich.  547;    Fuyallup  v.  Lacey,  43 

/erriea  outside  the  munich>al  limits,  but  Wash.  1 10. 
no  mention  was  made  of  the  power  of 
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to  acquire  land  for  its  corporate  purposes  may  be  exercised  to  effeo 
tuate  tlie  improvemeDt  beyond  the  city  limits.' 

{  1029.  Ui^tpinc  M  Platting  StrMti  and  oUwr  ImprorenMnta.  — 
lie  mere  fact  that  a  street  or  other  improvement  is  platted  and  laid 
Old  upon  a  map  prepared  pursuant  to  statutory  authority  does  not 
in  itself  constitute  a  taking  of  the  property  included  within  the  lines 
of  the  projected  street.'  But  if  the  statute  pursuant  to  which  the 
map  is  made  and  filed  declares  that  no  compensation  shall  be  made 
to  the  owner  of  land  taken  for  the  street,  &c.,  in  respect  of  any 
building  erected  or  placed  thereon,  after  the  making  and  filing  of 
the  map,  the  owner  of  the  land  is  deprived  of  the  beneficial  use  and 
enjoyment  of  his  property  and  a  restraint  is  imposed  thereon  which 
materially  affects  its  value.     Hence,  such  a  provision  deprives  the 

'  Warner  r.  Gunnison,  2  Colo.  App.  no  extra-territorial  jurisdiction.    Hat- 

430;      Helm     r.    Gnyville,    224    lU.  ter  of  Buffalo,  139  N.  Y.  422. 

274.  *  Bauman  «.  Ross,   167  U.  S.  MS, 

The  general  doctrine  that  a  muni-  597;  Dist.  of  Columbia  v.  Armes,  8 
tnpal  corporation  can  only  exercise  its  App.  D.  C.  393;  Hudson  County  T^and 
powers  witbin  ita  corporate  Umits  ia  Imp,  Co,  »,  Seymour,  36  N.J.  L.  47,  63; 
founded  on  the  fact  that  generally  no  Jones  v.  Cairajgan,  36  N.  J.  L.  62;  IMst. 
authority  is  ^ven  by  charier  to  act  of  Pittsbureh,  2  W.  &  S.  (Pa.)  320; 
beyond  such  lunits,  and  hence  the  cor-  Bush  «.  HcKeesport,  166  Pa.  67. 
porate  authorities  are  restricted  in  that  In  Jones  c.  Carragan,  36  N.  J.  L.  52, 
regard  by  the  general  rule  that  they  an  assessment  for  the  opening  of  a  city 
can  exercise  only  such  powen  as  are  street  was  set  aside  on  eertiorttri  be- 
giBQted  by  express  words.  The  general  cause  the  landowner  had  not  been  al- 
nile  is  however  subject  to  the  qualifi-  lowed  any  compensation  for  his  build- 
cation  that  a  municipal  corporation  ings  within  the  line  of  tlie  street  erected 
may  also  do  those  thinf^  which  are  before  the  ordinance  opening  the  street 
fainy  or  necessarily  implied  in  or  inci-  was  passed,  the  street  having  been 
dent  to  the  powers  expressly  granted,  laid  out  on  a  niap  or  plan  before 
Hence,  a  municipality  naviug  •power  to  their  erection.  The  Court  (ud  not  make 
make  taoera  may,  when  necessary,  ex-  reference  to  any  statute  declaring  that 
tend  them  beyond  the  corporate  limits  no  compensation  should  be  awarded 
for  the  purpose  of  securing  s  suitable  under  such  circumstances,  merely  say- 
outlet.  Having  power  to  extend  the  ing,  that  while  the  opening  of  the 
sewers  beyond  the  city  limits,  the  city  street  was  in  abeyance,  the  owner  was 
may  exercise  beyond  the  limits  a  gen-  not  deprived  of  the  right  to  improve 
eial  power  to  condemn  lands  conferred  his  property  in  any  bwful  manner. 
upon  it  by  the  legislature.  Maywood  See  also  Wnittingham  p.  Hopkins,  70 
Co.  V.  Maywood,  140  III.  216;  see  also  N.  J.  L.  322,  323.  The  mere  plotting 
HinnMota  &  M.  Land  &  Imp.  Co.  v.  or  laying  out  of  a  street  by  the  munici- 
BiUings,  111  Fed.  Rep.  972;  McBean  pal  authorities  on  an  omcial  map  or 
V.  Fresno,  112  Cal.  159;  Shreve  v.  plan,  does  not  impose  any  duty  on  the 
CScero,  129  III.  226,  230;  Cochran  v.  city  to  proceed  to  open  by  condemna- 
Psrk  Ridge,  138  III.  295 ;  Coldwater  v.  tion  or  otherwise,  and  an  action  will  not 
Tucker,  36  Hich.  474.  When  property  lie  at  the  instance  of  a  property  owner 
outside  of  a  city  is  sought  to  be  con-  to  compel  the  opening  or  to  recover 
demned  for  municipal  purposes,  the  damages  for  failure  to  open  the  street. 
legislature  has  no  power  to  delegat«  the  Collins  ii.  Savannah,  77  Oa.  746;  Ter- 
determination  of  the  question  of  com-  rill  o.  Bloomfield,  14  Ky.  Law  Rep. 
pensation  to  a  local  court  possessing  614;  20  S.  W.  Rep,  289;  a.  c.  21S.  W. 
under   the    statutes   and   constitution  Rep.  1041. 
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owner  of  his  property,  something  which  can  only  be  done  upon  the 
payment  of  just  compensation,  and  in  the  absence  of  such  compensa- 
tion such  a  statutory  provision  is  unconstitutional  as  depriving  the 
owner  of  his  property  without  due  process  of  law,  and  without  com- 
pensation.'    Notwithstanding  such  an  unconstitutional   provision, 

'  Moale  V.  Baltimore,  6  Md.  314;  ercise  bj  requiring  just  compensation 

Stewart  v.  Baltimore,  7  Md.  SOO,  510;  to  be  made  to  the  owner;  tbat  at  what 

BaltJmoTe  v.  Hook,  62  Md.  371,  374;  time  and  in   what  particular  manner 

Foreter  ».  Scott,  138  N.  Y.  677;    Ger-  the  owner  should  receive  his  compensa- 

man,  American  Real  Estate  v.  Meyers,  tion  rested  in  the  discretion  of  the  leg* 

32  N.  Y.  App.  Div.  41;   Sineerv.New  iaiature;  that  there  was  nothing  in  the 

York  City,  47  N.  Y.  App.  Div.  42.  Constitution  of  New  York,  or  in  equity 

In  Hatter  of  Furman  Street,  17  or  justice,  which  forbade  the  recom- 
Wend.  (N.  Y.)  649,  the  question  before  pense  to  the  owner  being  made  in 
the  court  was  the  confinnation  of  the  property  instead  of  money;  and  that 
report  of  conuniasionera  of  estimate  and  the  benefits  resulting  from  the  perma- 
assessment  for  opening  the  street.  By  nent  and  uniform  plan,  which  was 
statute,  the  trustees  of  Brooklyn  were  adopted,  over-balanced  the  damwa 
required  to  cause  a  survey  of  the  village  from  the  loss  of  the  privilege  of  build- 
to  be  made,  exhibiting  the  streets,  Ac,  ing  on  the  etreets,  if  it  coiSd  property 
to  be  opened  and  laid  out "  in  order  that  be  called  an  injury. 
no  resident  may  plead  ignorance  of  the  But  this  decision,  so  far  as  it  holds 
permanent    plan    to    be    adopted    for  tbat   the   legislature   may,   either  ex- 

3iening,  laying  out,  levelling  and  reg-  pressly  or  by  necessary  inipiication, 
ating  the  streets  of  the  said  village  of  deny  compensation  to  the  owner,  for 
Brooldyn."  The  survey  and  map  were  buildings  erected  within  the  lines  of  a 
made  in  1818,  but  no  steps  were  taken  projected  street,  is  overruled  by  the 
to  open  the  street  and  acquire  lands  caae  of  Forster  v.  Scott,  136  N.  Y.  577. 
therefor  by  condemnation  until  seven-  In  that  case,  the  plaintiff  contracted  to 
teen  years  after.  There  was  no  provi-  sell  certain  vacant  land  in  New  York 
don  m  the  statute  declaring  that  per-  City  to  the  defendant  and  covenanted 
sons  erectiiu;  buildings  within  the  to  deliver  a  warranty  deed  sufficient  to 
street  lines  aner  the  making  and  filing  vest  title  in  the  defendant  free  from  any 
of  the  map  should  not  be  entitled  to  lien  or  encumbrance  except  a  mortgage. 
eampensation  therefor.  But  the  court  He  tendered  a  de^,  but  the  tender  was 
held  that  the  purpose  of  making  the  rejected  by  the  defendant  on  the 
map,  according  to  the  evident  intent  ground  that  the  premises  were  within 
of  the  legislature,  was  that  the  streets  the  lines  of  a  projected  street  as  laid 
■bould  be  opened  at  a  future  period  down  on  a  map  made  and  filed  puisu- 
without  paying  for  improvements  ant  to  law,  and  that,  by  statute,  the 
made  upon  them  in  the  meantime,  and  owner  of  lands  so  situated  could  not 
that  for  such  improvements,  the  prop-  recover  compensation  for  any  building 
erty  owners  were  not  entitled  to  com-  erected  within  the  lines  of  any  street 
pensation.  In  answer  to  the  objection  exhibited  upon  such  map,  tubeequenl 
that  the  act  was  unconstitutional  in  to  the  filing  of  the  map.  The  property 
that  it  did  not  provide  comjiensation  was  vacant,  but  derived  almost  its  en- 
for  buildings  erected  on  the  sites  of  the  tire  value  from  its  availability  for  build- 
Btreets,  since  the  map  was  filed.  Bran-  ing  purposes.  The  court  held  that  the 
•on,  J.,  said  that  the  provision  of  the  statute,  if  valid,  imposed  a  restriction 
Constitution,  upon  which  this  conten-  upon  the  use  of  the  property  which 
tion  was  based  that  private  property  constituted  an  encumbrance,  but  that 
should  not  be  taken  for  public  use  the  statute  was  unconstitutional,  be- 
without  just  compensation,  was  not  cause  its  provisions  deprived  the 
contained  in  the  Constitution  at  the  owner  of  the  beneficial  use  and  free 
time  the  act  was  passed  and  the  noap  enjoyment  of  his  property,  or  imposed 
filed.  But  he  also  held,  that,  wMving  a  restraint  upon  such  use  or  enjoyment 
this  consideration,  the  right  to  take  that  matenally  affected  its  value, 
private  property  for  public  use  was  not  without  l^al  process  or  compensation, 
conferred  by  the  Constitution;  that  and  hence  deprived  him  of  his  prop- 
the  Constitution  only  regulated  its  ex-  erty  witldn  the  meaning  of  the  Cou- 
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the  owner  of  the  land  taken  for  the  street  is  entitled  to  compensation 
for  buildings  erected  thereon  after  the  making  and  filing  of  the  map, 
but  before  the  actual  opening  of  the  street.'  But  in  Pennsylvania, 
these  views  have  not  been  accepted  by  the  courts,  and  it  has  been  held 
that  when  it  is  provided  by  statute  that  a  municipal  corporation 
shall  adopt  a  general  plan  of  streets  and  alleys  opened  and  to  be 
opened,  and  that  no  person  shall  thereafter  be  entitled  to  recover 
any  damages  for  any  buildings  or  improvements  of  any  kind  which 
may  be  placed  or  constructed  within  the  lines  of  any  street  hud  down 
upon  the  map,  such  a  provision  is  only  declaratory  of  the  common 
law  as  laid  down  by  the  courts  of  that  State,  and  does  not  violate 
the  constitutional  provision  against  the  taking  or  dama^ng  of 
proper^  without  just  compensation.' 

Htitution;  and  th&t  therefore  there  was  Bccordingty,   &nd   that   it   was   within 

no  encumbrance  upon  the  property  and  the  power  of  the  legislature  to  author- 

tbe  plaintiff   was   entitled   to  specific  ize  and  direct  the  plan  to  be  made. 

performance  of  the  contract  of  sale.  It  is  only  when  the  streets,  lanes,  alleys, 

'  Matter  of  New  York  City,  24  N.  and  public  squares  shall  come  to  be 

Y.  App.  Div.  7;   Matter  of  New  York  admitted  to  the  city  as  a  part  thereof. 

City  (BriggB  Ave.),  118  N.  Y.  App.  and  to  bo  of>ened  under  the  authority  of 

Div,  224;    Hatter  of  New  York  (Sty  the   same,   in  the  manner  prescriDod 

(Baychester  Ave.),    120   N.   Y.   App.  by  the  statute,  that  the  lands  so  ap- 

Div.   393.     The   owner  is  entitled  to  propriated  Can  be  said  to  be  regarded 

cranpensation  for  the  building  though  as  taken  for  public  use.    This  dedsion 

it  has  been  moved  upon  or  erected  on  was  made  upon  the  authority  of  Hatt«r 

the  lot  for  the  express  purpose  of  mak-  of  Furman  Street,  17  Wend.  (N.  Y.) 

ii^  the  city  pay  lor  it.    Matter  of  New  649,fupra. 

York  City   (Brims  Ave.),   118   N.   Y.         This  decisioQ  was  followed  and  ap- 

App.  Div.  224,    But  in  computing  the  plied  in  Forbes  Street,  70  Pa.   125,  a 

damagea,  the  commissionera  may  con-  proceeding  by  certiorari  to  review  an 

ader   whether   the   building   can   be  nnrwrmmrnt  for  the  opening  of  a  street 

moved  further  back  on  the  lot.    Hatter  according  to  a  plan  previoualy  made 

of  Now  York  Qty  (Baycheater  Ave.),  and  filed  pursuant  to  tije  statute.    The 

120  N.  Y.  App.  Div.  393.  statute  provided  for  the  filing  of  a  map 

*  The  rule  adopted  in  Pennt^vania  or  plan  and  for  the  hearing  of  objec- 
ia  the  result  of  tae  decisions  m  that  tiona  thereto,  but  containal  no  pro- 
State  to  the  effect  that  the  making  of  vision  declaring  that  compensation 
a  plan  of  a  city,  pursuant  to  statute,  should  not  be  paid  for  buildings  there- 
precludes  the  recovery  of  compensa-  after  erected  within  the  projected 
tion  for  improvements  made  within  street  lines.  The  assessment  which 
the  liuefl  of  streets  laid  out  thereon,  was  before  the  court  includea  corn- 
irrespective  of  any  statutoiy  provision  pensation  tor  buildings  erected  within 
that  no  compensation  Bhatl  be  made  the  line  of  a  street  laid  out  on  a  map 
therefor.  In  Dist.  of  Pittsburgh,  2  W.  or  plan  made  pursuant  to  the  statute. 
&.  S.  (Pa.)  320,  the  court  held  that  the  The  court  held  that  this  was  erroneous, 
mere  laying  out  or  plotting  of  streets  and  that  the  owner  of  the  buildings 
is  not  in  itself  a  taking  of  the  property  so  erected  could  not  recover  compen- 
of  the  individuals,  upon  which  they  sation  for  their  removal  or  destruction. 
are  Itdd  out  for  public  use  at  some  Read,  J.,  said,  "The  leading  object  of 
future  time,  but  rather  a  designation  laying  out  the  city  district,  whicn  was 
of  what  may  be  required  for  that  pur-  finally  to  become  a  part  of  Pittsbutgh, 
poee  there^ter,  so  that  the  owners  was  that  the  owners  of  ground  within 
of  the  property  may  in  due  time  be  it  should  know  what  portion  of  their 
io^y  apprised  of  what  is  anticipated  propertv  would  be  talcen  for  streets 
and  regulate  the  subsequent  improve-  and  otner  public  purposes.  The  por- 
menta  which  they  shall  make  thereon  tions  hud  out  for  streets  were  to  be 
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In  Pennsylvania,  also,  it  has  been  held  tliat  a  statute  whicb 
widens  a  street  by  laying  down  a  new  building  line  therefor  and 
which  declares  that  the  owners  of  property  on  the  street  in  r«6utU- 
ing  shall  be  required  to  recede  from  the  old  building  line  and  to  build 
within  the  new  line,  is  a  valid  exercise  of  the  power  of  eminent 
domain,  and  that  the  owner  of  land  affected  thereby  has  a  cause 
of  action  for  the  compensation  or  damages  sustained  by  the  taking 
as  soon  as  he  removes  his  building  and  proceeds  to  rebuild.' 

deemed  taken  and  adjudged  aa  public  Btatutc  did  not  violate  the  proviaon 

higtiw^.     If  buildiii^  were  erected  of  the  Constitution  requiring  just  coro- 

on  ground  to  be  takm  for  streeta  of  penaation   to   be   made   for   property 

the  finrt  claaa  pievioualy  to  the  plan  taken,  injured,  or  destroyed  for  public 

■od  Burvev,  then  they  were  to  be  paid  use.     To  the  efTect  that  there  ia  no 

for  as  well  aa  the  ground  taken  when  ligbt  of  action  against  the  city  until 

tb«  atreeta  were  opened;    but  if  built  aome  act  ia  done,  or  notice  or  deroand 

after  the  survey  and  plan,  of  which  made,  aRecting  or  relating  to  the  poa- 

map  or  plan  all  the  freenoldera  owning  sesaon   or  appropriation   of  the   Land 

property  in  the  aaid  district  had  notice  to  the   actual   opening  of  the   street, 

unifer  tne  provisiona  of  the  sixth  see-  see    Volktnar    Street,    124    Pa.    320; 

tion  of  the  Act  of  June  16th,  1836,  South  Twelfth  Street,  217  Pa.   362, 

then  it  is  clear  that  auch  buildinga  were  363.     The  compensation  is  to  be  aa- 

not  to  be  paid  for,  for  otherwise  the  sessed  as  of  the  time  r&  the  takii^,  and 

map  or  plan  would  be  entirely  nuga-  not  aa  of  the  time  of  the  makug  or 

lory.     The  case  of  Furman  Street,  17  filing  the  map  or  plan.     Wbitaker  v. 

Wend.  (N.  Y.)  649,  cited  by  Judge  Phoenixville,  141  Pa.  327;    Rtaell  n. 

Kennedy,  2  W.  &  S.  (Pa.)  325,  iaKo6d  Philadelphia,    21!    Pa,    1,    3;     South 

authority   on  this   point.  .  .  .  When  Twelfth  Street,  217  Pa.  362.    No  re- 

therefore  an  individual  erects  a  build-  covery  can  be  had  for  buildings  erected 

ing  or  improvement  on  Forbes  Street  after   the   making  6f  the  map.     Plan 

and  the  street  is  ordered  to  be  opened,  166,    143    Pa.    414,   423;     Shaaber  d. 

be  cannot  daim  damages  for  its  re-  Reading    C^ty,    150    Pa.    402,    407; 

moval,  or  for  any  injury  caused  to  the  Grugan  v.   Philadelphia,   158  Pa.  337, 

remaining   works    by   auch    necessary  347;   Western  Ave..  7  Pa.  County  Ct. 

removal  or  destruction.    His  damages  R.  233.     But  the  compensation,  when 

wiU  be  Umited  to  the  value  of  the  assessed,  Is  to  include  the  full  market 

ground  taken  for  the  street,  and  this  value  of  the  land,  and  the  fact  that  no 

IB  atrictlr  equitable,  the  amount   of  compensation    can   be   recovered   for 

the  benefits  to  be  assessed  upon  other  hmldingt  erected  after  the  plotting  ia 

owoBis  of  property."  not  to  be  considered  as  affectiiw  the 

In  Busn  v.  McKeesport,  166  Pa.  57,  market    value    of   the    land.     South 

the  property  owner  petitioned  for  the  Twelfth    Street.    217    Pa.    362.      The 

appointment     of     viewers     to     assess  statute,  beingexpreaslydirectedsfainst 

danugea   for    lands    included    within  " buildings "  subsequently erecteaonly, 

the  tinea  of  a  plotted  street,  but  which  does  not  preclude  recovery  of  the  value 

bad  not  yet  been  opened.     The  claim  of  trees  planted  after  the  making  of  the 

was  advanced  that  oy  the  plotting  or  map.     Dobson  n.  Philadelphia,  9  Pa. 

laying  out  of  the  street  on  the  map,  Diet.  R.  139.     A  sale  of  Ituid  b^  deed 

and  by  virtue  of  a  statute  which  do-  describing  it  as  on  a  street  which  has 

dared   that   no   compensation   should  been  plotted  pursuant  to  statute,  but 

be  paid  for  buildings  erected  within  has  not  been  opened,  does  not  effect  a 

the  street  lines  i^ta-  the  same  have  dedication  of  the  land  within  the  street 

been  located,  the  petitioner's  property  lines  to  public  use.    Brooklyn  Street, 

had  been  taken,  as  the  use  and  enjoy-  118  Fa.  640;    Fitzell  v.  Phildaelphia, 

ment  thereof  were  impured.    But  the  211  Pa.  1;  BeUeEeld  Ave.,2  Pa.  Super, 

court  held  that  the  petition  must  be  Ct.  148;    Venango  Street,  9  Pa.  Inst. 

dismissed,  because  the  meie  plotting  R.  651.     Index,  Dedieation. 

of  the  street  on  the  map  did  not  take  '  Philadelphia    v.    IJnard,    97    Pa. 

any  property.     It  also  beld  that  the  242:    In   re  Chestnut  Street,   118  Pa. 
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§  1030  (593).  UMt  of  Kcepdng  Dunagai.  —  The  vdwOary 
aceepUmce  of  damages  by  the  owner,  in  the  absence  of  frai^  at  mi^ 
take  in  fact,  operates  aa  a  waiver  of  whatever  errors  may  have  existed 
in  the  proceeding,  and  estops  the  party  from  disputing  their  legality.* 
So  the  m^ual  reeeij4  of  damages  by  the  party  entitled  thereto  is  a 
waiver  of  delay  in  depositing  and  paying  the  money,  and  is  a  ratifi- 
cation of  the  proceedings.' 

S  1031  (595).  PobUeUM;  what  cotutttotai  iiieb  a  Uh.  —  It  is 
agreed  that  individual  property  can  be  compulsorily  appropriated  by 
the  public  only  for  jn^lic  use}  What  ia  a  pMic  vse  has,  in  some 
aspects  of  the  subject,  given  rise  to  much  controversy,  particularly 
in  reference  to  the  delegated  exercise  of  the  power  by,  or  for  tlw 
benefit  of  private  corporations,  companies,  and  individuals.  Since 
munidpal  corporations  are  instituted  for  public  purposes,  authority 

593;   Bniwer  v.  Philadelphia,  142  Pa.  ■  Cole  v.  La  Gnoge    113  U.  8.  1; 

360;   Bomot  v.  Bonschur^  202  Pa.  463.  MadisanviUe  TractJon  Co.  o.  8t.  Ber- 

>  HBTtshom  D.  Potran,  89  III.  509;  nard  Min.  Co.,  196  U.  S.  239;  Adams 

ReM  V.  Chicago,  38  Dl.  322;  Town  v.  v.  Ohio  Falls  Car  Co..  131  Ind.  375; 

BUckbeny,  29   HI.   137;    Puraley  v.  Nalle  o.  Auatin  (Tex.  (Sv.  App.),  21 

Hays,  17  Iowa,  310;  Deford  v.  Mercer,  S.  W.  375.    One  of  the  most  acute  and 

24    Iowa,    118;     2   Smith   Lead.   Cas.  able  American  juristB  maintains,  in  an 

(S    Am,    od.)    662;     Brooklyn    Park  mteresting  article,  that  the  right  to 

CMn'n  V.   Armstrong,  45  N.  Y.  234;  take  private  property  tor  purposei  of 

Commonwealth  v.  Shuman'a  Adm.,  18  utility  rests  not  m  public  uaet,  but  on 

Pa.  8t.  343;    Burns  v.   Milwaukee   &  public  policy,  or  the  law  of  necanty. 

Hiss.  R.  B.  Co.,  9  Wis.  450;   Smiths.  Mr.   Justice   CampbeU.   Vol.   I.   No.  2, 

Warden,  19  Pa.  St.  426;  State  e.  Stan-  p.  97,  Bench  and  Bar.     gee,  in  same 

iCT.UInd.  409;  Magrathr.  Brook  Tp.,  publication,  Vol.  L  No.  1,  p.  1.  Prof. 

l3Up.  Can.  Q.  fi.  629;  Kile  K.  Yellow-  Waahbum's  article  on  "Ta:cation  to 

head,   SO   111.   208;    Mills,   Em.   Dom.  Build  Railroads,"  and  on  able  article 

i   329,   and  cases.    Winslow   v.  Balti-  in  Am.  Law  Rev.,  Oct.,  1870.    Whatare 

moie  ft  O.  R.  Co.,  208  U.  S.  59 ;  Petal-  "public    uaes,"    diacussed    by    Judge 

uma  p.  White,   152  Cal.   IBO;  92  Pac.  Redfidd  in  Aflen  v.  Jay,  flO  Me.  124; 

R^.  177;  Pool  V.  Breese,  114  111.  594;  post,  f  1351.    Power  b>  oondemn  land 

Matter  of  Woolsey,  95  N.  Y.135.  for  cemtUry  purposes.     Se  DeanBrille 


Where    a   tumpike    c^nnpany    ac-  Cemetery  Ab8oc.,66N.  Y.  669;  Under- 

oepted  compenaation  for  a  portJou  of  wood  n.  Bailey,  59  N.  H.  480;  Vamer 

Ha  road,  tdcen  by  a  city  under  its  v.  Martin,  21  W.  Va.  534;  Phillips  «. 

right  of  eminent  domain,  it  was  held  Scales  Mound,  195  lU.  353;  Mills,  Em. 

that  it  waa  estopped  from  objecting  to  Dom.  {  19;    Lewis,  Em.  Dom.  {  176; 


R.  Co.,  108  N.  Y.  14.  for  other  than  a  public  use  under  ttw 

»  Hawley  *.  Harr^,  19  Conn.  142,  guise  of  taking  it  for  public  use.    The 

151.  estahliskmeni  of  a  harbor  line  is  not  a 

Confinnation   of   defective    proeeed-  public  use  where  the  only  reason  for 

injjs  by  l^cislative  authority.     Yost's  its  estabUshment  is  to  prevent  a  now 

Report,   17  Pa.  St.  524;    Bennett  v.  hndfcc    from    being    affected    by   the 

Rsher,  26  Iowa,  497.     Compare  Balti-  building  of   structures   not  connert«d 

more  n.  Horn,  26  Md.  194:  Lennon  v.  with  it  which  would  obscure  the  visw 

N«w  York,  55  N.  Y.  361.365;  Indian-  of  thebridge.anditisnot  estabhshedin 

apc&   r-    Khigsbury,    101    Ind.    200;  the  interests  of  navijtation  or  for  any 

ante.  IS  127,   129,   645,  948.     Index,  other  public  use.     Farist  Sted  Co.  v. 

Curative  Ad*.  Bridgeport,  e»  Conn.  278. 
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to  take  property  in  order  to  cany  out  their  chartered  powers  is  not 
often  open  to  die  objection  that  the  use  is  pnTate  and  not  public. 
Municipal  uses  proper  are  public  uses.  Hi^ways  are  conceded  to 
be,  and  manifestly  are,  matters  of  public  concern;  and  hence  the 
condemnation  of  property  for  streets,  alleys,  and  public  ways  is, 
undeniably,  for  a  public  use.' 

§  1032  (596).  Same  SnbjBCt;  IndlTidul  Oontrlbntioiu  to  Kqieua. 
—  The  mere  fact  that  individvals  have  subscribed  money,  or  given  a 
bond  to  a  city  or  town,  to  contribute  towards  the  expense  of  laying 
out  or  altering  a  street,  will  not  vitiate  the  proceedings,  nor  will  it 
prove  that  the  land  was  taken  for  the  accommodation  of  private  in- 
dividuals, and  not  for  public  uses.'  But  if  such  a  bond  was  made  the 
basis  of  the  proceedings,'  or  if  the  street  was  laid  out  or  widened, 

'  Per  Woodbvry,  J.,  in  West  River  159,  holding  that  the  acquiaition  of 

Br.  Co,  V.  Dix,  6  How.  (U.  S.)  607,  546;  lands  tor  irrigation  jmrpoiea  is  for  a 

Angell  on  UiEhwaya,  §  B6;    Arnold  v.  public   Ufie.     In   Clark   r.   Nsah,    198 

Covington  &  C.  B.  Co.,  1  DuvaU  (Ky.),  U.  S.  361,  these  priadplea  were  fol- 

372;  United  States  v.  Railroad  Bridge  lowed   and   applied   by   the   Supreme 

Co.,  6  McLean,  517;  Redfield  on  RaS-  Court  of  the  TJoited  States,  and  it  was 

ways,  i  83.    The  pnvate  property  of  a  held  that  in  Utah^  under  the  ciroum- 

citizen  cannot,  by  the  exercise  of  legis-  etances  of  the  particular  case,  the  con- 

lative  power  in  any  form,  be  taken  from  demnation  of  the  land  of  one  individual 

him  and  given  to  another,  or  to  a  cor-  for  the  purpose  of  allowing  another 

poration.    Such  act  would  deprive  the  individufd    to    obtain    water    from    a 

citizen  of  his  property  without  due  pro-  stream  in  which  be  had  an  interest,  to 

cess  of  law.    Turner  v.  Althaus,  6  Neb.  irrigale  his  land  which  otherwise  would 

54.     So  a  city,  having  condemned  land  remain  absolutely  uselesB,  was  a  taking 

forapuUicumr/,  baa  no  power  to  lease  for  a  pubhc  use.     In  so  holding  tha 

it  to  a  gr^n  elevator   company  for  a  court   attached   great   weight   to   the 

term  of  years.    Belcher  Sugar  Refining  fact  that  the  land  taken  was  in  the 

Co.  V.  St.  Louis  Grain  Elevator  Co.,  82  arid  ]»rt  of  the  United  States,  where 

Ho.  121 ;   Milla,  Em.  Dora.  {  23.  irrigation  is  a  neccsdty  if  the  land  is 

The  declarations  of  the  legislature  to  have  any  value.    The  existence  of  a 

or  courts  of  a  state  are  not  conclu^ve  rwamo  lands  aSects  the  pubhc  health, 

and  binding  upon  the  Federal  courts  and  the  reclamation  of  such  lands  ba 

upon  the  gueation  as  to  what  is  due  proper  exercise  of  the  police  power,  and 

process  of  taw  within  the  meaning  of  also  of  the  power  of  eminent  domain. 

the  Federal  Constitution,  and  as  inci-  Manigault  v.  Springs,  199  U.  S.  473. 
dent  thereto,  what  is  a  public  use.        *  St.  Louis,   I.  M.  &  S.  BL.  Co.  «. 

These  are  queationa  whicb  also  ariae  Petty,    57    Ark.   359;     Santa   Ana  v, 

under  the   Federal   Constitution,   and  Harhn,   99  Cal.   638;    Kramer  v.   Lob 

the  Federal  courts  can  decide  them  in  Angeles,    147  Cal.  668;    Ei^rton  v. 

accordance   with   their   viewa   of   con-  Green    Cove    Springs,     19    tla.     140; 

etjtutional  law.     But  what  is  a  public  Chicago,  B.  k  Q.  R.  Co.  v.  Naperville, 

use   frequently   and   la:^ly   depends  169  111,  26,  quoting  text;  Summerfiela 

upon  the  facts  and  circumatancea  sur-  u,   Chicago,    197   lU.   270;     StJIson  *. 

rounding  the  particular  aubject  matter  Lawrence  County,  62  Ind.  213 ;   Parka 

in  lezard  to  which  the  character  of  the  v.  Boston,  8  Pick.  (Mass.)  21S;   Cope- . 

use   IB    questioned,    and   the    Federal  land  n.  Packard,  16  Pick.  (Mass.)  217; 

courts  must  ^ve  great  weight  to  the  Atkinson  v.  Newton,   169  Hasa.   240; 

decisions   of  the   courts   of  the   Stat«  Stratford  v.   Greensboro,   124  N.  Car. 

defining  what  is  a  public  use  under  the  127;    Ford  v.  North  Des  Mmne«,  80 

laws  and  customs  thereof.     Fallbrook  Iowa,  626;  ante,  {  792. 
Iirig.  Diat.  V.  Bradley,  184  U.  S.  112,        *  Commoawealtb  t>.  Sawin,  2  IVk, 
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"colorably,"  to  use  the  expression  of  Parsons,  C.  J.,  "for  the  use  of 
the  cit)',  but  really  for  the  benefit  of  the  individual "  giving  or  pro- 
curing the  bond,  the  proceedings  would  be  set  aside.' 

S  1033  (597).  8une  Sobjact;  Watw  Supply,  A«.  — We  have 
aeen  aboTe  that  lands  can  be  condemned  only  for  public  uses.  Let 
us  consider  what  are  public  utes  so  far  as  respects  municipalities.  It 
is  a  competent  and  frequently  a  wise  and  just  exercise  of  the  right 
of  eminent  domain,  to  empower  towns  and  cities,  upon  compensa^ 
tion  being  made,  to  appropriate  private  property  for  the  purpose  of 
tupptyiTig  the  inhabiiavia  with  pure  water.  This  is  clearly  a  public 
use.*   Water  plants  and  works  owned  and  operated  by  municipalities 

(Haai.)  £47;    Freeport   v.    Bristol,  9  as  going  vei^^  far,  it  was  not  contended 

Pick.    (Mass.)  4S;    Parks  v.  Boston,  that  tM  legislature  had  exceeded  its 

8  Kek.  (Uass.)  217.      Such  contiibu'  power.     New  York  v.  Bailev,  2  Denio 

tions  are  not  against  pubUe  policy.  (N.  Y.),  433,  448,  per  Hand,  Senator; 

SUte  IT.  Orange,  54  N.  JT  L.  111.  m>at,  I  1668.     In  the  case  of  Kane  v. 

'  Commonwealth  o.  Cambridge,  7  Baltimore^  infra,  it  is  held  that  tihsa 

Uaaa.   15S,  167;    Parks  v.  Boston,  8  property  is  compulsorily  taken  by  the 

]^k.  (Mass.)  318;   Crockett  v.  Boston,  exercise  of  the  rieht  of  eminent  domain 

S  Ciish.   (Haas.)   1S2,   190,  where  the  foratped;^puUieuM,  as,  for  example, 

above  cases  are  commented  on;   otUb,  supplying  the  city  with  wat«r,  the  city 

f  792.  is  Imiited  to  such  use,  all  other  rights 

*  Long  Island  Water  Supply  Co.  v,  not   interfering   therewith  being   left 

Brooklyn,  166  U.  S.  685;  Wayland  v.  with  the  owner.     It  was  not  denied, 

Middlesex  Co.  Com'rs,  4  Gray  (Mass.),  however,  that  the  power  to  condemn, 

600,  MT  Thomat,  J.:    Buiden  v.  Stein,  in  fee  nmple,  might,   if  necesBary  to 

27  Ala.   104.     See  Same  v.  Same,  25  cam-  out  the  public  end  designed,  be 

Ala.  455;   Warner  v.  Gunnison,  2  Colo,  conferred  by  the  legislature.     Kane  V. 

App.    430,    citing   text;     Reddall    v.  Baltimore,  15  Ud.  240,  Twk,  J.,  dis- 

Biyan,  14  Md.  444;    Gardner  n.  New-  senting. 

buigh  Tib.,  2  Johns.  (N.  Y.)  Ch.  162;        In   Maaachuttttt  the  statute  au- 

Ham  r.  Salem,  10  Mass.  350;  Bailey  thorized  the  city  of  B.  to  take,  hold, 

V.  Wobum,  126  Mass.  416;    Martin  «.  and  convey  to  said  city  all  the  water  of 

Gleaaon,    139    Maaa.    183;     Tyler   v.  8.  river  at  any  point  in  or  above  the 

Hudson,   147  Mass.  609;  Mills,  Km.  town  of  F.,  and  provided  for  payment 

Dom.  {  18,  and  cases;  Levtis,  Em.  Dom.  to  any  one  injured  in  his  property  by 

i  173;    Rochester  Water  Com'rs,  In  the  taking  of  or  injury  to  any  Wd, 

re,  66  N.  Y.  413;   Middletown  Village,  real  estate,  water  or  water  rights,  or 

In  re,  82  N.  Y.   196;    Spring  Valley  by  flowage,  or  by  the  interference  with 

Water  Works  v.    San   Mateo  Water  or  injury  to  any  use  or  enjoyment  <rf 

Works,  64  Cal.  123;   Lake  Pleoaanton  the  water  of  said  river  to  which  any 

Water  Co.  v.  Contia  Costa  W.  Co.,  67  person  at  the  time  of  such  taking  is 

Cal.  659.    See  Index,  Water  and  Waier  leKallyentitled,subjecttoall  the  duties, 

ICorits,  and  chapter  on  Public  Utilities,  habihties,    and    regulations    of    the 

pott.  Etatut«B.     Under  apetition  to  assess 

"Public"  and  "local"  improve-  dartiages  to  plaintifTs  riKhts,  the  only 
ments  as  the  words  are  used  in  a  injury  alleged  to  have  neen  suffered 
municipal  charter  construed.  Kin-  (omitting  an  alleged  right  of  fouling  the 
aeSia.  v.  Auburn,  26  N.  Y.  St.  Rep.  884.  water  by  its  dye-works),  was  that  the 
In  the  act  to  supply  the  city  oE  New  filing  of  the  order  or  certificate,  re- 
York  with  pure  anJ  wholesome  water,  ouiivd  by  the  statute  to  be  recorded  in 
the  raty,  under  right  of  eminent  do-  the  registry  of  deeds,  was  an  approntia- 
main,  was  authorized  to  take  private  tion  of  all  the  waters  above  the  dam, 
property  many  miles  distant  from  the  and  was  equivalent  to  a  warranty  deed 
corporate  linuta.     Although  regarded  conveying  those  to  the  city   oy  ah 
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are  veiy  commoD  in  this  countiy,  and  for  the  purpose  of  procuriiig 
such  plants  the  debt-limit  prescribed  by  the  Constitution  of  the 
State  b  hequently  enlai^ed.  Other  illustrations  of  what  is  a  pui^te 
tiM  are  given  in  the  note.' 

absolute  title.    HAi,  that  the  statute  proprietor.    State  v.  HI.  Cent.  R.  R. 

did  not  make  the  dty  the  owner  of  the  (Chicaeo  Lake  Front  Caae).  33  Fed. 

water  for  any  other  purpose  thaa  that  Rep.  730,  before  Harlan  and  BUidgeU, 

of  Buppl;fiTig  it  with  pure  water;  that  JJ ;    United    States  v.  Illinois  Ceatral 

the  nparian  pro^rictora  higher  up  still  Railroad  Co.,  IM  U.  S.  225.    Wliere 

retained  all   their  common-law  rights  the  State  of  Georgia  purchased  a  tract 

in  the  liver  so  far  as  they  were  not  in-  of  land  for  the  purpose  of  the  erection 

eonaistent  with  the  use  defined  in  the  of    car-shops,    and    other    buildings 

statute;  and  that  the  defendant  was  at  neceaasry  to  the  aucceasful  operation 

least  entitled  to  say  that  it  had  not  only  of  tlie  western  and  Atlantic  Railroad, 

done   nothing   as   yet   to   practically  the  mayor  and  council  of  the  dty  ct 

diminish  the  petitioner's  water-power,  Atlanta,  under  the  general  authoritry 

but  that  there  was  at  most  only  a  remote  of  thdr  charter  to  law  out  ttreeta,  Ac., 

E'bilitv  tliat  it  would  ever    do   so.  and  f  965  of  the  Code,  sought  to  ap- 

ich  iGlls  V.  Esaex  Co.  Com'ra,  108  propriate  a  portion  of  said  land  for  » 

,  363,  and  Wamemt  Power  Co.  v.  street.     Held,  that  such  contemplated 

Allen,  108  Haas.  362,  distinguished.    A  action   was  properly   enjoined.     At- 

lipaiian  proprietor,  although  it  be  a  lanta  v.  Central  R.  &  B.  Co.,  53  Ga. 

chartared  munidpaltt;,  lias,  in  the  ab-  120. 

Mnce  of  an  express  grant  or  prescrip-  In  Iitdiana,  where,  by  statute,  mu- 
tion,  no  right  to  foul  or  corrwpt  the  vioter  nicipal  corporations  have  express  power 
tA  %  running  stream.  An  injiuy  to  the  to  make  etreela  ruaroicer,  it  is  hela  that 
purity  or  quality  of  the  water,  to  the  the  easement  of  owners  of  abutting 
detriment  of  other  riparian  owners,  property  in  the  street,  being  a  valu- 
ooDsdtutei,  in  legal  effect,  a  wrong  and  able  property  right  recoeniz^  by  law, 
invasion  ci  private  right  in  like  manner  cannot  oe  appropriated  against  tbe 
as  a  permanent  obstruction  or  diver-  consent  of  tne  owner  witoout  due 
non  of  tbe  water.  Dwight  Printing  compensation,  and  that  wlien  the  leg- 
Co.  •.  Boston,  122  Moss.  583.  islature  has  authorised,  by  necessary 

Where  a  dty,  in  order  to  obtain  a  implication,  the  abandoning  of  a  part 

supply  of  water  for  its  water-works,  of  a  street  to  the  adjoining  owners,  the 

diig  a  well  upon  its  own  land  on  the  improvement  is  thus  decbred  by  tbe 

bank  of  a  mill-pond,  which  had  been  legislature  to  be  for  a  public  use,  and 

dammed  up  at  great  expense  by  its  the  courts  cannot  interfere  with  such 

owner,  and  so  near  to  the  pond  that  declaration,  "unless  it  is  appaiEnt  at 

tbe  water  precolated  from  it  into  the  first  blush  that  the  proposed  use  is  not 

well,  and  also  placed  a  pipe  directly  public."     Rensselaer  v.  Leopcdd,  106 

into  the  pond  to  be  used  whenever  Ind.  29;  see  pod,  chap.  xxiv. 

extra  water  waa  needed  in  case  of  fire.  The    availability   of    land    for    a 

all  of  which  was  done  without  con*  roscroofr   eile   may  be  consideted  in 

demnation   proceedings    and   without  determining  its  value  in  a  proceeding 

oompensation  to   the    owner  of   the  to  condunn  it  therefor.     San  J^ieso 

pond,    an   injunction    waa   issued    i«-  Land  Co.  v.  Neale,  88  Cal.  50;  b.  c.  78 

struning  the  dtf  from  taking  the  water  Cal.    63;     AUoway    v.    Nashville,    88 

either  b^  means  of  the  pipe  or  through  Tenn.  510.     For  land  taken  for  water 

the  well.    Emporia  v.  Soden,  25  Kui.  ettpply  jntrpoiei  the  owner  b  entitled 

688.  to  receive  the  fair  value  of  the  land  as 

'  It  is  not   within  the  corporate  it  was  at  the  time  of  the  taking.    This 

nowera  of  a  dty  to  open  streets  on  means  the  value  of  the  land  apart  from 

umda  within  tbe  eorporate  limits,  be-  its  special  adaptabiUty  for  water  supply 

longing  to  the  Unittd  States,  and  which  purposes,  plita  such  sum  as  a  purchaser 

have  never  been  sold  to  private  persons,  would  have  added  to  that  value,  be- 

XInited8tatea».Chicago,7How.(U.S.)  cause  of  the  chance  that  the  land  in 

185.    But  the  United  States  may  lay  question  might  be  some  day  used  for 

out  and  dedicate  lands  for  streets  and  water   supply    purposes.     Sargent   v. 

public  places  the  same  as  any  other  Herrimac,  196  Mass.  171;   Moutton  v. 
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§1034  (5dS).  Sum  Subjoct;  PabUc  P«Tki.  — On  the  ground 
that  the  public  health,  convenience,  and  welfare  will  be  thereby 
promoted,  the  legislature  may  authorize  the  condemnation  of  private 
proper^  for  the  purpose  of  using  the  aame  for  a  public  park  *  or  pufr- 

Newbuiyport  Water  Co.,    137  Mom.  Ab  to  construction  of  this  statute  see 

163.  Whiting  v.  Commonwetilth,  190  Mass. 

The  common  law  does  not  recog-  468.  When  &  city  has  power  to  light 
nize  aoj  right  in  the  riparian  owner  at  its  streets  and  to  maintain  works 
•ueA  to  divert  water  from  a  gtream  in  therefor,  charter  authority  to  appro- 
order  to  Tnake  merduindim  oj  ii ;  and  priate  private  property  for  its  corporate 
no  person  has  any  inherent  right  to  purposes  upon  maldng  compensation 
use  the  stream  for  a  water  supply,  authorizes  the  city  to  acquire  by  emi' 
Hence,  tlie  State  may  by  statute  ^ro-  neat  domain  lands  necessary  for  the 
bibit  any^  person  or  corporation  from  erection  of  an  dectric  light  plant.  State 
tisuspordng  out  of  the  State  for  pur-  v.  King  County  Super.  Ct.,  36  Wash. 
poee«  of  SUB  by  means  of  pipes,  con-  303. 

auits,  etc.,  the  waters  of  any  stream  '  Wilson    v.    Lambert,    168   U.    8. 

or  lake.     Such  prohibition  does  not  611,  616;   South  Park  Com'ra  v.  Wil- 

»Sect    interstete    commerce.      Water  horns,  51  Dl.  57;  Kansas  City  v.  Bacon, 

abstracted  contrary  to  such  a  statutory  147  Mo.  259;   St.  iiouis  County  Court 

provision    cannot    Intimately    enter  v.  Griswold,  68  Mo.  175;    Kansas  City 

into  interstate  commerce.    Attorney-  u.  Ward,  134  Mo.  172;   Central  Park 

General  v.  Hudson  County  Water  Co.,  Extenidon,  In  re,  16  Abb.  Pr.  (N.  Y.) 

70  N.  J.  Eq.  895.     Whether  this  prin-  56;   People  t.  Adirondack  R.  Co.,  160 

dple  would  apply  to  prevent  a  pnvote  N.  Y.  225,  aS'd  176  U.  8.  336;  Matter 

water  company  from  transporting  its  of  Rochester,  102  N.  Y.  App-  Div.  ISl; 

lus  waters  out  of  the  Stete,  ouon-er  Loble  v.  Philadelphia,    174  Pa.    111. 

8  to  the  jurisdicHon  of  the  Uniiad  Index,  Park.     Congrew  nosaeases  such 

mate*  Supreme   Court  to  entertain   a  powers  with  reepect  to  the  District  of 

■uH  by  one  Stete  to  enjoin  anotlier  Columbia.    Shoemaker «.  United  States, 

State   from   diverting   the   waters   of  147  U.  S.  282. 

rivers  within  its  boundaries,  see  Kansas  The  legislature  may  authoriie  the 

V.  Colorado,  185  U.  S.  125;  a.  c.  206  condemnation  of  the  fee  for  a  putiie  park 

V.  8.  46;   and  from  discharging  tewage  (Mills,  Em.   DoDiMn,  {{   49,   60,   and 

maUer  into  a  navi^ble  river,  see  Mis-  coses;  Lewis,  Em.  D<nn.  f  175),  and  the 

aouri  V.  Illinois,  202  U.  S.  598;  a.  c.  title  of  a  dty  corporation  to  lands  thu« 

180  U.  S.  208.  acquired  is  clothed  with  a  trust  to  hold 

The  constitutional  provision  pre-  them  for  this  specific  purpose,  but  the 
•cribes  the  minimum  eomoentation  legislature  may  fwhere  there  is  no  con- 
which  con  be  awarded  for  a  tasdng,  but  tmct  with  creoitors  which  will  be 
the  State  may  by  statute  require  the  thereby  impaired)  relieve  the  dty  from 
payment  of  compensation  in  exeeta  the  trust  and  authorise  a  sale  of  the 
thereof.  An  instance  of  this  is  to  be  lands  discharged  therefrom.  There  is 
found  in  the  Hassachusetts  Metro-  no  contract  m  such  cases  with  the 
politan  Water  Supply  statutes,  which  owners  of  adjacent  property.  Brook- 
gave  compensation  to  "any  reudent  lya.  Park  Com'rs  p.  Annstrong,  46  H. 
<d  the  town  of  West  Boylston  em-  ¥.  234;  infra,  {  1035,  note;  potl, 
ployed  by  any  corporation,  partner-  £1103.  A  board  o/ porjlc  commisfKmcrs 
ship,  or  mdividual  at  the  time  when  held  to  have  power  to  use  the  name 
the  plant  of  such  corporation,  partner-  of  the  city  in  any  proceeding  at  law  or 
ship,  or  individual  is  taken  and  work  in  equity  that  may  De  necessary  to  CUiy 
therein  stopped  on  account  of  a  reser-  into  effect  the  objects  in  the  act  creat- 
voirfortbeloetropolitan  Water  Supply,  ing  the  commission.  Philadelphia  v. 
and  who  is  obliged  by  reason  of  such  Germantown  Pass.  R.  Co.,  10  Pa.  166. 
takiog  to  seek  em[doyment  elsewhere."  In  Ohio  it  is  held  that  where  thestatute 
The  compensation  under  this  statute  does  not  undertake  to  authorise  the 
was  limited  to  tlie  sum  of  the  wages  api^ropriatjon  of  the  fee  the  estate  is 
for  six  months  at  the  rate  paid  the  Urnited  to  an  easement  for  the  pur- 
Injured  employee  for  the  last  six  poaes  intended  where  land  is  appro- 
nuMiths  prior  to  suspenaonoiF  the  plant,  priated  by  a  city  for  park  purposes. 
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lie  square^  for  the  construction  of  drains  and  aeiven'  or  for  the  es- 
tablishment of  a  public  city  markets    So,  for  the  same  reasons,  a 

Newton  D.  M&nufactuiera'  R.  Co.,  115  to  be  eecuied  on  the  lands  purchased 
Fed.  Rep.  781.  and  condemned,  k  park  district  was 
For  a  learned  discusaion  of  the  con-  laid  off,  comprimig  lands  surraiind- 
HtitudonaUty  of  an  act  authorizing  a  in^  the  park  within  a  designated  dis- 
city  to  lay  out  parks  outside  of  ita  cor-  tnct,  and  provision  was  made  for  the 
voraie  limUs,  and  to  acquire  land  there-  levy  and  collection  for  twenty  years 
W,  Bee  Matter  of  Mayor  of  New  York,  of  a  special  tax  on  all  lands  within  tbia 
i9N.  Y.  568.  Nature  of  a  city's  owner-  district  to  pay  the  princind  and  in- 
ship  of  a  park  rituate  outside  of  the  terest  of  the  park  bonds.  The  act  was 
<3ty  limits.  Detroit  v.  Park  Com'rs,  44  held  invalid  on  two  ^unds.  L  It 
Hich.  602;  ante,  {  980,  note.  Index,  infringed  tbe  constitutional  provimon, 
Boundaries;  Property.  As  to  the  uaet  "Corporations  may  be  formed  under 
ol  a  pMiepark,  see  opinion  of  Folger,  general  laws,  but  shall  not  be  created 
J.,  45  N.  Y.  240;  past,  fllOO,  note,  by  special  acts,  except  for  munidpal 
For  a  collection  of  authorities  upon  the  purposes;  no  municipal  corporations, 
rights  and  liabilities  of  municipal  cor-  except  cities,  shall  be  created  by 
porations,  and  of  abutting  owners,  in  special  act."  The  Park  Act  was  de- 
parka  defecated  to  public  use,  see  val-  cided  to  be  a  special  act  and  to  create 
uable  note,  by  the  Reporter,  to  Morris  a  corporation  other  than  mmicipaL 
V.  Sea  Girt  Imp.  Co.,  33  N.  J.  Bq.  304.  2.  It  was  mvalid  because  it  levied  a 
In  State  v.  LeflingweU,  54  Mo.  458,  special  tax  or  local  asseeament  exclu- 
tbe  Supreme  Court  of  Missouri  held  sively  upon  certain  designated  lands 
the  act  of  March  25,  1872,  establishing  ouuide  of  tha  city,  for  an  object  general 
for  the  city  of  Si.  Louis,  and  outside  of  in  its  nature,  and  which  the  act  de- 
the  city,  what  is  known  as  the  Forest  clared  to  be  of  great  importance  to 
Park,    to    be    unconstitutional.      Tbe  the  city  of  St.  Louis,  conducive  to  iU 

erk    commisBioneni    were    created    a  dignity  and  character  and  to  the  health 

dy  corporate,  with  power  to  pur-  and  recreation  of  ite  inhabitants.    Tbe 

chase  ana  to  condemn  lands  for  the  remarks  of  Wagner,  J.,  on  the  abuse* 

park,  and  to  issue  SI,200,000  of  bonds  of    local    asseesmeats    are    emphatic. 


OwneiB,    &c..    In   re   Fine   St.   v.  force    ordinances    "to    construct    and 

Albany,   15  Wend.   (N.   Y.)   374.      In  i^ulate   sewers,    and   to   provide   for 

this   case,    the    legislature    authorized  the  payment  of  the  cost  of  conrtruct- 

the  condemnation   of   property   for   a  ins  the  some."    Allen  v.  Jones,  47  Ind. 

puWic  sffuare  in  the  city  of  vUbany,  and  4^,     In  this  case  Dovmey,  J.,  ears: 

required   the    damages    to    tbe    land-  "The  riglit  of  eminent  domain,  or  that 

owners  whose  property  was  taken  to  right  by  which  the  sovereign  power, 

be   apportioned   amongst   the   owners  for  public  uses,  takes  and  appropriates 

of  the  ground  to  be  benefited.     The  the    property    of   the    citizen,   is   one 

court   sustained   the   validity   of   the  which  should  be  watched  with  great 

enactment,  and  held  that  the  taking  vigilance.      It   should   never  be   exer- 

of  ground  for  such  a,  purpose  was  as  cised  except  when  the  public  interest 

much  a  public  use  as  if  taken  for  a  clearly    demands    it,    and   then    cau- 

Btreet,  and  that  the  mode  of  compensa-  tiously   and   in  accordance   with  law. 

tion  0>y  A"  assessment  of  bcnebts  in-  The  n^ht  is  one  which  lies  dormant  in 

etead   of   a   general    tax)    was   unim-  the    Stat*    until    lepslHtive   action   is 

portant,  and  no  evidence  that  the  use  had  pointing  out  the  occasion,  mode, 

is  not  a  public  one.    As  to  dedicaiion  of  conditions,  and  agencies  for  its  exer- 

land  for  "parks,"   "public  squares,"  cise"  (dting  Dyckman  o.  New  York, 

&c.,  see  port,  iil094-10<i8.  -  6N.  Y.  434;  Cooley,  Const.  Lim.  527). 

'  Hildreth     v.     Ixiwell,     11     Gray  Allen o.  Jones,  47  Ind.  438;  poat,  (  806. 

(Mass.),  345.    Pasadena  v.  Simpson,  91  In-CoIi/omui  an  aUey  in  a  city  or  town 

Cal.  238;      Ham    v.   Salem,   10   Mass.  is  by  statute  declared  to  be  a  publio 

850;    ChapUn  v.  Wheatland,  129  HI.  use.    Santa  Ana  v.  Brunner,  132  Cal. 

651.     The  po\aer  to  condemn  land  for  234. 

(eiDCTs  must  be  plainly  given,  and  is  not        '  Matter  of  Cooper,  28  Hun  (N.  Y.), 

implied  in  tbe  grant  of  power  to  en-  £16, 
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municipal  corporatioD  toaj  he  desiga&ted  as  the  public  agency  to 
"purcliase  or  otherwise  take  lands"  within  a  large  dbtiict,  on  com- 
pensation being  made,  in  order  to  raise  qtuI  drain  them  so  as  to 
abate  an  existing  nuisance  thereon,' 


court,  iUBt.  He  concludea  by  saying  Em,  Dom.  JS  186-197.  In  R««ve8  v. 
"The  Constitution  has  wisely  erected  Wood  County  Treasurer,  8  Ohio  St, 
a  barrier  against  this  exorbitant  power,  333,  345^  a  taw  aulhoiizing  an  entry 
and  there  ib  a  time  in  the  tide  of  this  upon  pnvate  property,  uid  Iht  con- 
ffipecial  tiucation  when  it  must  be  said,  slrucfion  of  draina  when  demanded  by 
'Thua  far  shall  thou  go,  and  no  far-  private  and  not  by  public  interest,  wss 
ther.'"  A  subsequent  act,  passed  in  adjudged  void.  Approving  Albany 
consequence  of  the  above  decision,  Street,  In  re,  11  Wend.  (N.  YJ  148; 
authorizing  the  appropriation  of  land  Bloodgood  v.  Mohawk  &  H,  R.  R.  Co., 
for  a  pubhc  park  tor  the  benefit  of  the  18  Wend.  (N.  Y.)  9,  59;  Variok  ». 
inhabitants  of  St  Louis  County  (wliich  Smith,  5  Paige  (N.  Y.),  137;  Swlgw. 
embraces  the  oity  of  St.  Louis),  the  on  Const.  Law,  614,  515;  Rutherford's 
park  bein^  located  near  to  but  outside  Case,  72  Pa.  St.  82.  See  also  Cooley, 
of  the  limits  of  the  city,  and  also  au-  Const.  Lim.  533;  People  v.  Neariog, 
thorizing  the  issue  of  bonds  of  the  27  N.  Y.  306;  Anderson  i>.  Kema 
county  to  pay  for  the  lands  purchased  Draining  Co.,  14  Iiid.  199;  Talbot  v. 
and  condemned,  and  for  the  improve-  Hudson,  16  Gray  (Mass.),  417.  The 
ment  of  the  park,  the  bonds  to  be  paid  drainage  ad  of  NorOi  CoriMxia  of  1795 
by  taralJon  of  all  the  property  in  the  is  not  unconstitutional  as  taking  land 
county,  including  the  city,  and  the  for  a  mere  private  purpote;  for  although 
park  to  be  laid  out,  improved,  and  the  canal  may  be  private  property,  all 
managed  by  a  board,  one-half  of  which  persons  may  acquire  the  right  to  drain 
waa  to  be  appointed  by  the  county  into  it  on  just  terms,  and  their  redp- 
court  and  one-half  by  the  mayor  of  the  rocal  duties  are  subject  to  judicial 
city,  was  sustained  as  not  in  conflict  regulation.  Norfleet  v.  Cromwell,  70 
with  any  proviaon  of  the  Constitution  N.  Car.  634.  The  New  York  law  of 
6i  the  State.  The  court  distinctly  held  1871,  chap.  666,  authorizing  the 
that  such  an  appropriation  of  land  was  drdning  of^  private  lots  in  the  city  of 
for  a  "public  use,  and  that  it  was  New  York  by  the  department  of  public 
competent  for  the  legislature  to  au-  works,  on  the  certibcate  of  the  board 
thorue  a  amnty  to  create  a  debt  for  of  health  that  the  same  is  necessary, 
the  purpose  of  establishing  a  park  for  *c.,  and  providing  for  collecting  the 
the  Benefit  of  its  inhabitants,  includ-  expense  by  an  assessment  on  the  prop- 
in^  the  inhabitants  of  the  city,  who,  in  erty  benefited,  is  unconstitutional,  m 
this   instance,    comprised   the   greater  m firing  no  provision  for  compensation 

r;  of  the  population  of  the  county,   to  the  land-owners.     Cheesbrough,  In 
Louis  Co.  Court  n.  Griswold,  58  Mo.  ™,  17  Hun  (N.  Y.),  561. 
175.    See  ar^,  chap.  X.   Index,   Boun-       Under  the  laws  of  lUinoia,  the  drain- 
darUt;  Park.  ing  of  bodie»  of  land  so  as  to  make  them 

In  Flatbush,  Ac.,  In  re,  60  N.  Y.  fit  for  human  habitation  and  cultiva- 
398,  relating  to  Prospect  Park  in  the  tion  is  a  public  purpose  to  accomplish 
city  of  Brooklyn,  it  was  held  that  the  which  the  State  may,  by  appropriate 
legislature  had  not  attempted  to  an-  agencies,  exercise  the  general  powers 
thorize  the  assessment  of  lands  in  the  it  possesses  for  the  common  ^ood. 
adjoimng  t4]wn  of  Flatbush  to  aid  in  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois, 
paying  for  lands  acquired  for  the  park,  200  XL  8.  561 ;  Chicago,  B.  ft  Q.  R.  Co, 
and  that  it  was  beyond  the  competency  o.  People,  212  111.  103,  119.  Furauant 
of  the  legislature  to  assess  lands  in  to  statute  authorizing  the  conttructum 
Flatbush  to  pay  debts  previously  in-  of  setoers,  a  city  may  condemn  not  only 
curred  by  Brooklyn  under  prior  acts,  a  route  necessary  to  connect  its  sewsia 
Ante,  S  115.  Ae  to  local  aatesimenti,  with  a  river,  but  also  the  right  to  dis- 
•ee  pott,  ohapk  xzviii.  charge  sewage  into  the  river,  the  con- 

'  rringley  r.  Boston,  100  Hosa.  544;  tamination  being  an  injury  to  a  lower 
wupra,  i  1023;  New  Orleans  Droning  riparian  proprietor  and  to  his  land. 
Co.,  In  re,  11  ta..  An.  338;  Mills,  £m.   Lgng  v.  Emporia,  69  Koo.  46.    Tbe 


lyCoogle 


1638  HtTNICIPAL  CXlRPOTUTfONa  §  1035 

§1035  (599).  8uD«  SobjMt;  OnuunanUl  Foipout.  —  It  has 
been  said  that  since  public  neces^ty  is  the  basis  of  the  light  of 
eminent  domain,  the  right  cannot  be  exercised  except  where  the 
purpote  is  useful,  and  therefore  that  property  cannot  be  compul- 
sorily  acquired  against  the  owner's  consent  when  wanted  merely  for 
omamenial  purposes.'    Chancellor  Kent,'  referring  to  the  opiniona  of 

depredation  to  the  reminder  of  the  coming  therefrom,  held  to  be  onljr  eon- 
Unds  hy  the  construction  of  a  wuw  Bequential,  the  sewer  outlet  being  at 
ovStt  and  noxious  gases  and  vapon   a   distance  from  the  land  obtained. 


■  Angell  on  Highwaj^,  £  85 ;  Smith,  urea  of  private  pn>pert7,  for  objects 
Commentaries  on  Stat,  and  Const,  like  the  former,  tnot^fa  some  such  doc- 
Law,  j  335,  By  the  Supreme  Court  of  tiinee  appear  to  have  been  advanced  in 
Vermont  it  is  said  that  h^hways  and  this  county."  See  Kohl  v.  United 
streets  cannot  be  laid  out  for  the  mere  States,  91  TL  S.  367 ;  Boston  Hill  Ccnp. 
purpose,  or  mainly  for  the  purpose,  v.  Newman,  12  Hclc.  (Mass.)  476; 
of  embtaishing  and  ornamenliTtg  the  Cooley,  Const.  Lim.  531,  533;  Dunn 
CTOunds  about  a  public  building,  but  v.  Charleston,  Harper  (S.  Car.)  Lair, 
that  these  results  may  be  taken  into  189;  Bankhead  v.  Brown,  26  Iowa, 
coDsideratJon  in  connection  with  the  540;  Eldrid^  v.  Smith,  34  Vt.  484; 
public  convenience  and  neceoaity;  if  Wild  u.  Deig  (private  road).  AA  Ind. 
the  latter  exist,  the  resulting  incidental  4SS.  See  as  to  ornamental  ana  aetbetio 
embellishment  will  not  render  the  es-  purposes,  ante,  f  605.  Ind<n,  Orn»- 
tablishment  of  the  highway  or  street  menUd  Pwpotea. 
illegal.  Woodstock  v.  Gallup,  28  Vt.  The  legislature  incorporated  the 
687;  B.  c.  29  Vt.  347.  See,  on  the  "Memphis  Freight  Co.,"  giving  to  It 
Keneral  subiect,  the  opinion  of  Wood-  "the  privilege  c^  loading  and  unload- 
bury,  J.,  in  West  River  Bridge  Co.  v.  ing  freight,  goods,  and  other  property 
Dix,  6  How.  (U.  S.)  507,  545,  where  on  boats  that  may  touch  at  the  port 
the  subject  of  eminent  domain  is  ably  of  Hemphia ;  of  erecting  on  the  budc 
examined.  In  the  case  last  referred  of  the  HisaiBBippi  River,  in  the  dty  at 
to,  this  learned  judge,  in  the  course  Memphis,  such  sheds,  railroad  tncks, 
of  his  opinion,  observes:  "When  wo  engines,  and  thdr  equipments,  as  may 
go  to  other  public  uses,  not  so  ur^nt,  be  necessary  for  hauling  freight."  No 
not  connected  with  precise  locahties,  right  was  given  to  the  pubue  to  use 
not  difBcult  to  be  jirovided  for  with-  t^  property  or  privileges  given  to  the 
out  the  power  of  eminent  domain,  and  company,  and  no  right  w  l^^slative 
in  places  where  it  would  be  ooly  con-  regulation  of  t<^  was  reserved.  It 
venient,  but  not  necessary,  I  entertain  was  he|d  that  this  company,  organised 
strooK  doubts  of  its  applicability.  Who  for  private  advantage  and  profit,  oould 
ever  heard  of  laws  to  condemn  private  not  be  invested  with  the  right  to  con- 

Cropertv  for  public  use,  for  a  marine  demn   property,    against   the   owner's 

oapital  or  State  prison  7   So  a  custom-  consent,  to  lay  down  a  railroad  track 

house  is  a  pubhc  use  for  the  general  gov-  from  the   streets   of  the   city   to  the 

emrocnt,  and  a  court-house  or  jaiTfor  margin  of  tbe  river,  for  the  reaaon  that 

a  State.     But  it  would  be  difficult  to  the  use  was  not  a  pubUc  use,  within 

find  precedent  or  ai^ument  to  justify  the  meaning  of  the  Constitution.     It 

taking  private  property,  without  con-  will  be  noticed  that  "The  Promenade," 

Bent,  to  erect  them  on,  though  appro-  over  which  the  right  of  way  was  sought, 

priate  for  the  purpose.    [QutBret]    No  is  treated  by  the  case  as  the  private 

necessity  seems  to  exist  which  is  suf-  propertyofthecity  of  Memphis.   There 

ficient  to  justify  so  strong  a  measure,  is,  however,  no  t^ussion  of  the  quee- 

A  particular  locality  as  to  a  few  rods  tion  as  to  the  legislative  power  over 

in  respect  to  their  site  is  usually  of  no  property    thus    dedicated.      Memphis 

consequence,  while  as  to  light-house.  Freight    Co.    ti.    Memphis,    i    Cotiw. 

or  fort,  or  wharf,  or  highway  between  (Tenn.)  419. 

eertsin   termini,   it  may  be  very  im-         '  Bynkershoeck,  Quoat.   Jur,  Pub. 

portant  and  imperative.     I  am  aware  book  ii.  cbt^.  xv. 
of  no  precedents  abroad  for  such  aeia- 
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coDtinental  jurists  on  tke  subject  of  eminent  domain,  observes  that 
BTiikershoeck '  "  insists  that  private  property  cannot  be  taken,  on 
any  terms,  without  the  consent  of  the  owner,  for  purposes  of  pvblic 
ornament  or  pleasure;  and  he  mentions  an  instance  in  which  the 
Roman  Senate  refused  to  allow  the  pnetors  to  carry  an  aqueduct 
through  the  farm  of  an  individual,  against  bis  consent,  when  in- 
tended merely  for  ornament."  If  it  be  admitted  or  shown  in  any 
given  case  that  the  ornamental  purpose  is  not  associated  with  any 
useful  purpose,  it  would  seem  to  be  true  that  it  is  inconsistent  with 
the  respect  in  which  alt  enlightened  governments  hold  private  prop- 
erty to  say  that  it  can  be  compulsorily  taken  from  the  owner.  Such 
a  use  is  not,  within  the  meaning  of  the  American  Constitutions,  a 
le^timate  "jmblic  use."  But  if  land  for  pubhc  squares  and  parks, 
which  are  largely,  though  not  exclusively,  for  ornament,  may  be 
assumed  by  the  State,  upon  payment  to  the  owner,  it  would  be  dif- 
ficult to  hold  an  act  unconstitutional  which  authorized  the  condem- 
nation of  land  for  a  public  fountain  or  as  a  site  for  a  monument. 
The  Roman  Law,  as  we  have  seen,  authorized  legacies  ad  omatum. 
civUatis  and  ad  honorem  civHatis,  which  became  frequent :  and  in 
respect  of  cities,  it  would  perhaps  be  difBcult  to  hold  that  the  legis- 
lature could  not  authorize  land  to  be  taken  for  purposes  which 
would  fall  within  the  description  of  ornamental  rather  than  useful. 
It  would  be  an  extreme  case  where  a  purpose  was  wholly  orna- 
mental, and  not  at  all  useful.  These  questions,  however,  lie  upon 
the  boundary  of  legislative  power,  and  have  not  baen  very  fully 
illustrated  by  actual  adjudications.' 

SeufFerie  v.  H«cfftTUnd,  28  App.  D.  C.  Boston,   8  Men    (Msisa.),   237.     See 

M.      Bee  fOw  Bacon  v.  Boston,  154  Baloh  v.  Essex  Co.  Corn'ra,  103  H&bb. 

Ma«.    100.      Jurisdiction   of   the   Su-  106;    Be  Mt.   Washington  Road  Co., 

pieme  Court  of  the  United  States  of  36  N.  R.  134;  post,  S  1691.    The  proper 

a  suit  I^  one  State  to  enjoin  another  authorities  of  the  town  in  due  form 

State   fnxn   ditelutrging   seaa^   TrtaOer  laid  out  a  town  way,  and  the  above- 

into  a  namg(iie  river,  see  Hisaouri  v.  mentioned  ease  of  Hicpnson  tr.  Nahant 

niinms,  202  U.  S.  508;  a.c.  180  TI.  S.  presented    the    question    whether   the 

20S;  •uprn,  {  1033,  note.  proceedinea   to   establish   it   could   be 

'  Gardneri'.NewbuTghTTs.,2  Johns,  impeached  by  showing  that  the  way 

(N.  Y.)  Ch.  162,  166.     ■  was  wholly  upon  the  land  of  the  plain- 

*  An  interesting  illustration  of  the  tiffs;   that  it  entered  their  land  from 

subject  discuased  in  the  text  is  afforded  a  highway  and  returned  to  it  near  the 

by  tbe  sranewhat  singular  case  of  Hiz-  place  at  which  it  entered;    that  it  led 

gmson   r.   Nahant,    11   Allen    (Mass.),  to  no  other  way  or  landing  place,  and 

£30.     In  Ma»»aAvMtU  the  usual  con-  could  bo  used  for  no  purposes  of  busi- 

stitutional   provision    exists   that   the  neea  or  duty,  or  of  access  to  the  lands 

property  of  individuals  can  be  appro-  oi  any  other  person;    but  that  it  was 

priftted  to  public  uses  only  when  the  laid  out  by  the  selectmen  of  the  town 

public  Bxigencies  tequire  it;    and  the  with  the  design  to  provide  access,  not 

doctrine  has  been  asserted  therein  that  for  the  town  merely,  but  for  the  public, 

public  ways  are  for  travel  and  not  for  to  points  or  places  in  the  lands  of  the 

places    of    amusement.      Blodgett    v.  plamtiffs    which    presented    pleasing 
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§  1036  (600).  Laglslatlva  and  JodicUl  Donula  diatlngtilihod.  — 
Of  the  necessity  or  expediency  ot  exercising  the  right  of  eminent 
domain  in  the  appropriation  of  private  property  to  public  uses,  the 
opinion  of  the  legislature  or  of  the  corporate  bodj  or  tribunal  upon 
which  it  has  conferred  the  power  to  determine  the  question,  is  con- 
clusive upon  the  courts,  since  such  a  question  is  essentially  political 
in  its  nature  and  not  judicial.'    But  the  question  whether  the  specified 

natural  Bceoeiy.  The  court  Buatained  ful;  the  useful  will  take  care  of  itself." 
the  validity  of  the  proceedinga  to  es-  Looking  to  the  fact  that  what  may  be 
'  tablish  the  road.  The  Bubstance  ot  called  omamentB,  such  as  squares, 
its  reasoninff  is  that  the  onlv  true  test  fountains,  monuments,  &c.,  have  al- 
ia whether  the  nmd  is  waatea  for  public  ways  existed  in  cities,  the  suggestion 
travel;  that  whether  wanted  for  this  of  the  text  is  probably  sound  that  it 
purpose  is  a  question  not  committed  would  be  an  extreme  case  where  the 
by  the  legislature  to  the  detennination  use,  though  chiefly  for  ornament,  was 
of  the  courts,  but  to  the  local  authori-  not  at  the  same  tune  useful  in  the  de- 
ties;  and  that  where  there  is  a  sufE-  gree  that  would  support  a  l^islativs 
cient  amount  of  travel  to  warrant  the  act  authorizing  the  taking.  lithe  use 
construction  of  a  particular  road  the  is  public,  the  degree  of  luefnlness  is  a 
courts  cannot  enter  u_pon  an  inquiry  lerasbtive,  not  a  judicial  question. 
as  to  the  reasons  which  may  induce  Mills,  Em.  Dom.  {  11  aad  cases;  Lewis. 
people  to  travel  upon  it.  It  is  suffi-  Em.  Dom.  chap.  vii.  The  addition  oi 
dent  if  they  wish  t^  travel  upon  it  for  a  twenty-foot  strip  to  each  side  of  an 
any  innocent  and  lawful  purpose,  avenue,  the  statute  providing  that  the 
whether  for  business,  or  duty,  or  strips  "shall  not  be  added  to  ita 
pleasure.  "The  passing  from  place  to  travelled  portion,"  but  shall  be  pre- 
place,"  says  Mr.  JuBtioeifoar,wno  gave  served  as  ornamental  courtyards,  is 
the  opinion  of  the  court,  "is  a  rightful  hold  to  be  a  public  purpose  which  may 
object  of  public  provision  in  itself;  be  accomplished  under  the  power  of 
and  the  occasions  for  it  are  as  exten-  eminent  domain.  Matter  of  Clinton 
«ve  as  the  pursuits  ot  life.  Pleasure  Avenue,  57  N.  Y.  App.  Div.  166. 
travd  may  be  acamurtodaUd  as  wdi  as  It  is  now  setUed  that  for  the  pur- 
bu«tn«M  travd.  If  the  doctrine  for  pose  of  preserving  the  ornamental  tea- 
which  the  plaintiffs  contend  were  sup-  fures  and  atthetie  qwdiUea  of  a  public 
ported,  it  would  also  follow  that  the  park  it  is  within  the  power  of  the 
legislature  would  not  have  the  consti-  legisUture  to  place  a  restrietion  upon 
tutionol  right  to  take  private  property  tite  heighi  of  aajoining  buildings  upon 
tor  a  pubbc  park  or  pleasure  ground,  making    just    compensation     to    the 

makingfullcompensation  to  the  owner,    " '--     "'-  '" " ' 

—  a  conclusion  which  we  should  hesi- 
tate to  arrive  at  without  much  farther  Mass.  330,  336;  ail'd  sub.  notn.  Wil- 
consideiation,  in  view  of  the  important  Hams  v.  Parker,  188  U.  S.  491.  The 
relations  which  air,  exercise,  and  rec-  purport  and  effect  of  tiiis  cose  are 
reation  bear  to  the  general  health  and  Btat«d  aTit^,  {  696. 

welfare  of  the  community."    Since  the  '  Pasadena  v.  Stimson,  91  Cal.  238; 

making  of  provision  for  opening  public  Santa  Anav.  Harlin,99  Cal.  538;  War- 

vnvB  IS  confessedly  a  legislative  duty,  ner  v.   Gunnison,   2   Colo.   App.   430; 

and  such  an  object  a  public  one  (an/«,  Chicago  v.   Wright,   69   111.   318,  327, 

SS  318,  1031),  this  case,  it  is  evident,  citing  text;    Ilhnow  Cent.   R.   Co.   v. 

does  not  hold  that  it  would  be  lawful  Chicago,  141  III.  586;  Chicf«o  A  A.  R. 

compulsorily  to  acquire  private  prop-  Co.  v.  Pontiac,  169  III.   156;    Chicago 

erty  for  mere   purposes   ot   pleasure  &N.  W.R.  Co.  u.  Morrison,  195111.271; 

wholly   dissociated   from   purposes   of  Richland  Sch.  Township  p.  Overmeyer, 

Utility.     Mills,  Era.  Dom.  {  18,  citea  164  Ind.  382;   Speck  v.  Kenoyer,  164 

the  cases  bearing  upon  the  subject  dis-  Ind.  431;   Cobum  v.  Bossertj  13  Ind. 

cussed  in  the  text.  App.  359;  Barrett  v.  Kemp,  91  Iowa, 

There  is  dcepphilosophy  and  wisdom  296;     Bennett  v.  Marion,    106  Iowa, 

in  the  saying  '^Take  care  of  the  beauti-  628,  630;  Rayford  v.  Bangor,  102  Me. 
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vw  u  a  fnMie  um  or  purpoae,  or  such  use  or  purpose  as  will  justify 
or  sustain  the  compulsory  taking  of  private  property,  is,  perhaps, 
ultimately  a  judicial  one,  and,  if  so,  the  courts  caimot  be  absolutely 
concluded  by  the  action  or  opinion  of  the  legislative  department. 
But  if  the  legislature  has  declared  the  use  or  purpose  to  be  a  public 
one,  its  judgment  will  be  respected  by  the  courts,  unless  the  use  be 
palpably  private,  or  the  necessity  for  the  taking  plainly  without 
reasonable  foundation.'    But  if  the  use  be  public,  or  if  it  be  so  doubt- 

340,  344,  quotiiig  text;  Lynch  v.  fomia,  the  question  of  tlie  neceaaty 
Fort>e8,  161  Mass.  302 ;  Knobtouch  v.  of  condemnation  of  a  strip  of  land  for 
HinneapoUs,  56Miim.  321;  JoidinCon-  a  aewer  is  a  queatiou  of  fact  for  the 
■old.  Hin.  Co.  V.  Joplii),  124  Mo.  129;  jurv,  and  the  defendant  under  a  gen- 
Cape  Girardeau  v.  Houclc,  120  Mo.  607 ;  eral  denial  of  tbe  necessity  was  allowed 
8tat«  V.  F-ngnlmann,  106  Mo.  628;  to  sive  evidence  that  it  could  be  aa 
SmpHon  n.  Kansas  C^ty,  111  Mo.  237;  leacQiy  located  along  a  designated 
Philadelphia  Tnist,  S.  D.  &  loa.  Co.  street  of  the  city.  Santa  Ana  v.  Gild- 
'v.  Merehantville,  75  N.  J.  L.  451;  68  macher,  133  Gal.  395. 
Atl.  Rep.  170;  Central  R.  Co.  v.  Pcnn-  '  Guernsey  v.  Burlington  Tp..  4 
sylvania  R.  Co^  31  N.  J.  Eq.  475,  491,  DiUon  C.  0.  372,  375;  Bankhead  t>. 
quoting  text;  Varick  v.  Smith,  5  Paige  Broim,  25  Iowa,  540;  Hanscom  t>. 
(N.  Y.),  137;  People  v.  Smith,  21  NTy.  Vernon,  27  Iowa.  28;  Wyandotte  Qty 
595;  Brooklyn  Park  Com'rs  n.  Ann-  Cem.  Assoc,  u.  Hein^r,  14  Kan.  312; 
strong,  45  N.  Y.  234;  Fowler,  In  re,  Kennebec  Water  District  *.  Waters 
53  N.  Y,  80;  Matter  of  Brooklyn,  143  ville,  96  Me.  234;  Commonwealth  v. 
N.  Y.  598;  People  ».  McClcUan,  107  Breed,  4  Pick.  (Maaa.)  463;  Hazen  v. 
N.  Y.  App.  Uiv.  372;  Matter  of  New  Essex  County,  12  Cush.  (Mass.)  477; 
York  City,  116  N.  Y.  App.  Div.  801;  Joplin  Consold.  iUn.  Co.  v.  Joplin,  124 
Stratford  v.  Greensboro,  124  N.  Car,  Mo.  129;  Cape  Girardeau  v.  Houok, 
127;  Grafton  v.  St.  Paul,  M.  &  M.  R.  129  Mo.  607;  Daugherty  p.  Brown,  91 
Co.,  16  N.  Dak.  313;  113  N.  W.  Rep.  Mo.  26;  Kansas  City  v.  Bwrd,  98  Mo. 
598,  citing  text;  Giesy  u.  Cincinnati,  W.  215;  Aldridge  v.  Spears,  101  Mo.  400; 
&C.E.R.  Co.,  4  Ohio  St.  308;  Roanoke  State  v.  Engelmaon,  106  Mo.  628; 
CSty  V.  Berkowitz,  80  Va.  616,  623.  Concord  R.  Co.  p.  Greely,  17  N.  H.  47; 
The  reader  will  find  a  very  full  discus-  Taylor  v.  Porter,  4  Hill  (N.  Y.),  140; 
DOQ  of  the  subject  in  ScuddercTifiuton  Townsend, /n  re,  39  N.  ¥.  174;  Weiji- 
DeL  Falls  Co.,  Saxt.  (N.  J.)  flS4;  St.  mer  v.  Douglas,  64  N.  Y.  91;  Dean»- 
LouibCo.  Courtu.  Gri8wold,68Mo.  175  ville  Cem.  Assoc.,  /n  re,  66  N.  Y.  569; 
(Forest  Park  Case) ;  Tide  Water  Cc.  u.  Matter  of  Brooklyn,  143  N.  Y.  596; 
Coster,  18  N.  J.  Eq.  518;  Mills,  Em.  Btratford  v.  Greensboro,  124  N.  Car. 
Dmn.  S  11,  and  cases.  But  it  has  been  127,  citine  text;  Memphis  Freight  Co. 
held  that  the  court  may  review  the  v.  Heinphts,  4  Coldw.  (Tenn.)  419;  2 
legislative  determination  in  case  of  Kent  Cbm.  340;  Cooley,  Const.  Lom. 
a&uae.    Smith  v.  Claussen  Pork  Drain-  530  et  atq. 

age  IKst.,  229  HI.   155.  Speakin^of  this  subject,  SAutn.C.  J., 

In  Michigan^  by  constitutional  pro-  says ;  "  It  is  contended  that  if  this  act 

vision  the  Jury  is  required  to  determine  was  intended  to  authorize  the  defecd- 

the  necessity  of  the  taking.    In  deter-  ant  company  to  take  the  mill  power 

mining  the  necesdty  of  the  taking  of  a  and  mill  of  the  plaintiff,  it  was  void, 

angle   parcel   of  land,  the  jury  must  because  it  was  not  taken  for  public  twe, 

first  deteimine  whether  the  public  ne-  and  it  was  not  nithin  the  power  of  the 

ceasity  requires  the  proposed  improve-  government  in  the  exercise  of  the  right 

ment  as  a  whole  and  whether  a  neces-  of  eminent  domain.    This  is  the  main 

sit^  exists  for  the  use  of  such  a  street  question.     In  determining  it,  we  must 

orimprovementby  thepubUcgenerally.  look  to  the  declared  purposes  of  the 

Kunolnzer  v.  Saginaw,  59  Mich.  355,  act:   and  if  a  pi^lic  use  is  declared,  it 

358.     There  is  a  similar  constitutional  will  be  so  held,  unless  it  manifestly  ap- 

pioviaion  in  Wisonmn.     See  State  v.  pears  by  the  provisions  of  the  act  that 

Oehkooh,  84  Wis.  548,  565.     In  Cali-  they  can  have  no  tendency  to  advance 
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ful  that  the  courts  cannot  pronounce  it  not  to  be  such  as  to  justify 
the  compulsory  taking  of  private  property,  the  decision  of  the  le^s- 
lature,  embodied  in  the  enactment  giving  the  power,  that  a  necessi^ 
exists  to  take  the  property,  is  final  and  conclunve.*  The  meamn 
of  compenataion  is  a  judicial  and  not  a  legislative  question.  The 
legislature  may  determine  what  private  property  is  needed  for  public 
purposes,  —  that  is  a  question  of  a  pohtical  and  le^lative  chanicter; 
but  when  the  taking  has  been  ordered,  then  the  question  of  comp«>- 
sation  is  judicial.  It  does  not  rest  with  the  public  taking  the  prop- 
erty through  the  legislative  body,  its  representative,  to  detennine 
what  compensation  shall  be  paid,  or  to  declare  a  rule  of  compensa- 
tion in  conflict  with  the  constitutional  rights  of  the  property  owner,' 

BiidpKitnot«  such  publit-use."    Eaien  cept  in  extreme  oum,  open  to  raview 

V.   Essex  Co.,   12  Cush.   (MBaa.)   477;  by  the  courts. 

Hills,  Em.  Dom.  {  10  and  cases;  Lewis,  '  See  authoritjes  above  cited.    Tal- 

Bm.  Dom.  j  168;  infra,  jj  1039,  1055,  hot  v.  Hudson,  16  Gnj  (Mass.),  417; 

note.    Consult  on  this  subject  opinion  Maugan  v.  Texas  Tranap.  Co.,  18  Tex. 

of  Appieton,C.J.,inAUeni'.Jay,60Me.  Civ.  App.  478,  quoting  text.  The  Court 

124;BuriingtonTp.  w.  Beasley,  94U.S.  of  App^  of  New  York  has  distinctly 

310;   Guernsey   v.   Buriington   Tp.,   4  held  that  the  question,  whether  the  use 

Dillon  C.  C.  372;    Dodge  County  v.  is  pubUc  or  private,  is  a  judicial  one. 

Chandler  (toU  bridges),  96  U.  S.  205;  and  that  the  judgment  of  the  legisU- 

anie,  S  885  and  notes.   The  Constitution  ture  on  the   point  is  not  conclusive, 

of  Missouri  of  1875  (S.  20,  art.  2)  pro-  Deansville  Cem,  Assoc.,  In  rt,  66  N.  Y. 

vides  that  "the  question  whether  the  569;  s.  p.  St.  Louis  Co.  Court  v.  Gris- 

contemplated  use  be  leally  public  shall  wold  (Forest  Park  esse),  58  Ho.  175. 

be  a  judicial  question,  and,  as  such,  ju-  The  language  of  the  text  of  this  section. 

diciiJiy  determined,  without  resard  to  is  guarded,   and   the  view  there  inti- 

any  legislative  assertion  that  the  use  mated  is  the   safe  and,   perhaps,  the 

is  public."    See  Savannah  v.  Hancock,  sound  one.    The  citizen  is  more  secure 

91  Mo.  54.  in  his  rights  where  the  ultimate  ded~ 

In  Kentucky  it  has  been  decided  that  oiou  respecting  the  use  or  ri^/ht  to  taka 

where  real  property  has  been  taken,  is   left   to   deliberate,   unimpasaioned, 

tlmiugh  the  exercise  of  eminent  domain,  and    conservative    judgment    of    the 

for  a  particular  public  use,  it  may  be  courts;    but  if  the  power  of  eminent 

applied  to  another,  but  a  kjiidred,  pub-  domain  rests  alone  upon  the  basis  of 

lie  use,  with  the  consent  of  the  legis-  the  public  necessities  or  of  public  i>oli(^, 

lature,  without  working  a  reveruon  to  it  seems  somewhat  difficult  to  Tn^int^Hn 

the  original  owner.     Curran  v.  iiouis'  that  the  le^slative  determioatioo  of 


that  the  detennination  of  the  o .^   _  .-^.    .. 

council  of  a  city  that  a  particular  im-  Warren  Bridoe  Prop.,  11  Fet.  (U.  S.) 

?irovement   should   be   made   is  final.  420,  571;    Honon^hela  Nav.   Co.   e. 

ts   deteimination   of   the   amount  of  United   States,    1&   U.   S.   312,   327; 

land  necessary  to  be  taken  for  the  im-  Pennsylvania  K.  Co.   p.   Baltimore  A 

provement  is  not  final,  but  is  subject  O.  R.  Co.,  60  Ud.  263;   laom  v.  Hiuis- 

to  review  by  the  courts  to  the  extent  ap(a  Cent.  R.  Co.,  36  Hiss.  300;  Hat- 

of  preventing  abuse;    but  the  deter-  ter  of  New  York  City,  190  N.  Y.  350; 

mination  of  the  council  will  not  be  Commonwealth  v.  Pittsburgh  &  C.  R. 

interfered  with  if  the  knd  will  to  some  Co.,  58  Fa.  St.  26,  50. 

extent  conduce  to  the  pubUc  use.    Ben-  In  laom  v.  HimiBappi  CkA,  R.  Co., 

nett  V.  Marion,   106  Iowa,  628.     The  36  Hiss.  300,305,  the  court  said:  "The 

action  of  the  legislature  on  the  question  right  of  the  l«islature  of  the  State,  by 

of  what  shall  be  held  to  be  a  public  use  law,  to  appl^  the  property  of  the  dtuen 

is  not,  it  was  said  in  a  California  case,  to  the  pubhc  use,  and  then  to  consti- 

Santa  Ana  v.  Harlin,  99  Cal.  638,  ex-  tut«  itaelf  the  judge  in  iu  own  case,  ta 
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$  1037  (601).  Hnnidpil  Ixereiu  «f  Powsr.  — In  exercising  the 
power  of  eminent  domain,  the  city  council  need  not  preface  their 
action,  as,  for  example,  laying  out  of  a  higbwaj  or  street,  by  declar- 
ing that  they  find  the  same  to  be  necessary  or  expedient.  This 
necessity  is  sufSciently  implied  in  their  action  on  the  subject,  inas- 
much as  they  can  act  only  in  such  a  case.  They  need  not  record 
their  motives  where  they  have  jurisdiction  to  act.  It  might  be 
otherwise,  were  their  jurisdiction  made  to  depend  upon  their  first 
finding  a  preliminary  fact  to  be  true.' 

§  1038  (602).  Bsma  Babjaet  —  The  legislature,  instead  of  di- 
rectly exercinng  the  power  to  take  private  property  for  public  use, 
may  delegate  it,  attended,  of  course,  by  its  constitutional  restrtctiona, 
to  private  corporations  organized  for  public  purposes,  and,  of  course, 
therefore,  to  municipal  corporations,  which  are,  for  purposes  of 
local  gOYemment,  essentially  public  in  their  nature  and  ends ;  and  it 
may  also  confer  upon  them  the  right  to  decide  upon  the  existence 
of  die  necesaty  for  its  exercise  Thus,  a  municipal  corporation  may 
be  constitutionally  invested  with  the  power  to  open  and  estabhsb, 
by  compulsory  acquisition  or  by  purchase,  such  streets  or  parks  or 
municipal  utilities  as  its  council  may  judge  to  be  expedient  or 


det«iiiiiiie  vh&t  is  the  'just  compen-  tolb  therefor,  this  element  must  be 

sation'   it  ought  to   p«j  therefor,   or  considered  in  determining  the  contpen- 

haw  much  benefit  it  baa  conferred  upon  sation  to  be  paid  to  the  owner.    To  the 

the  citiien  by  thus  taldng  bis  propertv  eCFect  that  upon  the  taking  of  a  brid^ 

without  his  canaeat,  or  to  extinguisa  by  a  county  the  owner  of  the  brid^  is 

any  part  of  such  'compensation     by  entitled  to  compensation  for  the  right 

prospective  conjectund  advantage,  or  to  collect  tolb,  see  Montgomery  CounW 

in  aoy  nuumer  to  intaifera  with  ttie  v.  Schuylkill  Biidge  Co.,  110  Pa.  54, 

tiut  powers  and  province  of  courts  and  68;  post,  chapter  on  Public  Utilities. 
juriea  in  adminiatering  rirfit  and  jua-        '  Townsend  d.  Hoyle,  20  Conn.  ^  " 


....  admitted  per  EUmuorth,}.   Allen  v.  Jones,  47  Ind. 

or  tfderated  under  our  Constitution.  438,  442,  quoting  text;  Poulan  v.  At~ 
If  anything  can  be  clear  and  undeni-  Untie  C.  L.  R.  Co.,  123  Ga.  605,  611, 
Mb,  upon  principles  of  natural  justica  citing  text.  A  finchn^,  by  the  city  au- 
or  constitimonal  law,  it  seems  that  tbonties,  that  "pubhc  convemeace  re- 
ttkis  must  be  so."  This  language  is  quires"  the  layinf;  out  of  a  street,  is 
quoted  by  the  Supreme  Court  <H  the  equivalent  to  finding  that  it  is  "neces- 
United  States  in  Monongahela  Nav.  sary"  in  the  sense  of  the  statute. 
Co.v.  United  States,  148  uTS.  312, 327,  Hunter  t>.  Newport,  5  R.  I.  325;  Wat- 
where  a  stAtute  autWixing  the  Uuted  w>n  v.  South  Kin^iton,  lb.  562.  See 
States  to  acquire  the  lock  and  dam  of  chapter  on  Ordinances,  ante,  {  538; 

_-jhCo., 

»  2  Pet.  (U.  8.)  251 ;  West  lUver  Br.  Ca 
to  be  paid  for  the  property.  The  court  ti.  Dix,  6  How.  (U.  8.)  507;  SantaAna 
declared  it  was  not  concluded  by  this  v.  Earlin,  99  Cal.  538;  Cherokee  v. 
(Urection  of  the  statute,  and  held  that  Sioux  City  &  I.  F.  Town  Lot  Co.,  52 
•a  the  value  of  the  lock  and  dam  were  Iowa,  279;  Alexander  v.  Baltimore,  5 
dependent  upon  the  right  to  collect  Gilt    (Hd.),    383;    Commonwealth    v. 
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§  1039  (603).  Ooutnictlon  of  Power.  —  Whether  the  power  be 
exercised  directly  by  the  legislature,  or  mediately  through  municipal 
corporations  or  other  pubhc  agencies,  the  purpose  or  use  for  which 
private  property  is  authorized  to  be  appropriated  should  be  specifUd 

by  the  legidaiWK,  and  the  power  will  not  be  enlarged  by  doubtful 
COQStructioQ.*    Therefore,  authority  to  a  city  corporation  to  appro- 

Cbariestown,    1    Pick.    (Mbm.)    179;  over    a    creek.      Commonwealth    v. 

Lynehir.  Forboi,  leiHsM.  302;   Swbs  Charlestowii,     1     Pick.      (Ussa.)    179. 

V.  Williams,  2  Uicb.  427;    ShaSner  v.  Streets  may  be  established  by  direct 

St.   Louis,   31   Mo.   264;     Simpaon   v.  action  of  the  Ugislature,  as  by  ordering 

Kan«na  Citv,  111  Mo.  237;  Jopun  Con-  a  survey  of  a  town  to  be  made,  and 

M>1.  Min.  Co.  V.  JopUn,  124  Ho.  129;  declariog  the  map  to  be  a  public  record. 

Scudder  e.  Trenton  Del.  Foils  Co.,  Saxt.  Such  streets  are  public  highways  with- 

gl.  J.)  694;    Syracuse  v.  Btacey,  S8  out  being  formally  opened  or  xixA. 

un  (N.  Y.),  «1;  Bloodmod  u.  Mo-  Wert  v.  Blake,  4  Blackf.  (Ind.)  234. 

hawk  &  H.  R.  R.  Co.,  18  Wend.  (N.  Y.)  The  law  must   provide  a  method  of 

9;    Emburv  n.  Conner,  3  N.  Y.  511;  condemning  streets  before  they  can  be 

People  v.  Smith,  21  N.  Y.  595;  Strat-  opened  and  local  assessments  made, 

ford  v.  Greensboro,   124  N.  Car.  127;  Staten.  West  HobokenTp.,  37  N.  J.  L. 

Harbeck  i>.  Toledo,  11  Ohio  St.  219;  177. 

Mercer  v.  Pittsburgh,  Ft.  W.  *  C.  R.  It  has  been  said  that  the  exercise  of 
Co. J  36  Pa.  St.  99 ;  Rhine  v.  McKinney,  the  power  of  eminent  domain  is  so  high 
53  Tex.  354;  Sedgw.  on  SUt.  and  and  peculiar  a  thing  that  nothing  leas 
Const.  Law,  517;  ante,  {  69.  See  also  than  an  act  of  the  ^gislature  wilTsup- 
csses  dt«d  to  !  1024,  note  5,  twpra.  portit,  and  that  act  must  not  only  con- 
In  the  absence  of  constitutional  restric-  fer  the  power  but  prescribe  the  method 
tion,  power  may  be  delegated  bythe  by  whicn  it  is  to  be  eierciaed,  Tacoma 
l^islature  to  -parh  ammittuman.  West  n.  State,  4  Wash.  64.  See  also  Chaffee's 
Chicago  Park  Com'ra  v.  West.  Union  Appeal,  56  Mich.  244 ;  Long  c.  Billinga, 
Tel.  Co.,  103  ni.  33.  ^  _  7  Wash.  267,  209.  When  a  State  defo- 
As  the  right  of  eminent  domsin  ap-  gatce  to  a  municipality  the  right  to 
pertains  to  soveteignty,  the  l^islature  condemn  private  property  for  a  public 
has  no  power  to  make  a  grant  in  re-  use,  and  does  not  in  the  act  delegating 
straint  of  it ;  such  a  grant  is  not  bind-  such  authority  provide  a  method  for 
ing  upon  the  State  and,  even  where  it  its  exercise,  the  general  law  oj  the  Stale 
has  been  relied  upon,  the  State  may  picscribins  the  procedure  and  the 
resume  its  soverei^  right  without  method  of  ascertaining  the  damages 
violating  the  inhibition  of  the  Federal  is  by  icopUcation  a  part  of  the  law  delft- 
ConstltutioR  against  im^iring  the  ob-  gating  the  power.  GeorKJa  R.  &  B.  Co. 
ligation  of  contracta.  Hyde  Park  ».  v.  Union  Point,  119  Ga.  809,  814; 
Oakwoods  Cera.  Aasoc.,  119  III.  141.  MarietU  Ch^r  Co.  v.  Hendereon,  112 
General  power  to  lay  out  streets  held  Ga.  399;  Poulan  v.  Atlantic  C.  L.  R. 
not  to  authorise  the  condemnation  of  Co.,  123  Ga.  605,  610;  Stowe  v.  New- 
thelands  of  a  cemetery  oBaodaiion.  Ever-  bom,  127  Ga.  421,  423. 
green  Cemetery  Assodation  v.  New  '  Supra,!  1023; wrfra,  S!  1048,  1379; 
Haven,  43  Conn.  234;  a.  c.  21  Am.  Claiborne  Street,  In  re,  4  La.  An.  7; 
Rep.  643,  and  note.  The  expediency  Exchange  Alley,  In  re,  4  Ia.  An.  4; 
of  exercising  the  power  usually  given  East  St.  Iiouis  v.  St.  John,  47  HI.  463; 
to  open  streets  is  generally  left  solely  Coolcy,  Const.  Lim.  530,  541;  Kane  v. 
to  the  judgment  of  the  governing  body  Baltimore,  15  Md.  240.  In  nroceedings 
of  the  corporation;  and  its  jutfement  to  open  streets,  the  costs  thereof  can- 
when  rightfully  exercised  is  not  subject  not,  unless  the  right  to  do  so  be  ex- 
to  judicial  revision.  Methodist  Prot.  pressly  or  plainly  given  by  the  statute. 
Church  V.  Baltunora.  6  Gill  (Md.),  391;  be  added  to  the  damages  and  collected 
post,  55  1489  et  seg.;  Curry  v.  Mt.  Ster-  from  the  owners  of  the  adjacent  prop- 
Ung,  15  lU..  320.  Power  may  be  dele-  erty.  The  words,  "the  ezpenaea  of  said 
gated  to  local  authorities  to  determine  improvement,"  do  not  embrace  the 
the  expediency  of  building  a  bridge  coats  of  the  proceedings.    In  the  ab- 
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priate  private  property  for  streets,  lanes,  alleys,  and  public  squares 
or  grounds,  does  not  confer  the  power  compulsorily  to  take  private 
proper^  upon  which  to  erect  a  city  prison.'  So  where  the  purpose 
for  which  land  is  to  be  taken  b  as  well  met  by  construing  the 
authority  to  warrant  the  taking  of  an  easement  only  as  of  the 
fee,  the  grant,  if  doubtful,  will  be  construed  most  favorably  for  the 
citizen.^ 

BBDoe  of  authority  to  collect  the  some  power  to  condemn  Unda  for  public 
from  adjacent  owners,  the  coats  must  purposes,  there  is  s  delegation  of  the 
be  borne  by  the  corporation.  Morm  power  of  eminent  domain  for  street 
V.  Chicago,  U  111.  6dO;  b.  p.  IlliDoLs  &  purposes.  Stowe  v.  Newborn,  127  Qa. 
Hich.  Canal  Trs.  v.  Chicago,  12  HI.  403.  421,  422 ;  Grand  Rapids  v.  Coit,  149 
See  Philip  Street,  /nre,  10  La.  An.  313.  Mich.  668.  In  Geoma  R.  &  B.  Co.  v. 
Bee  for  rule  in  Calif ornia,  Sinton  V.  Ash-  Union  Depot,  119  Ga.  SOQ,  it  ia  held 
buiy,  41  Col.  625;  potl,  }  1379.  th&t  the  grant  of  authority  to  a  mu- 
A  dtUgoHon  of  the  power  of  eminent  nicipality  mits  charter  "to  require  anv 
d(»iuun  must  be  express.  In  the  ab-  railroad  company  running  througa 
sence  of  an  enactmeot  expressly  confer-  said  town  to  make  such  croemng  as 
ring  the  power,  it  will  not  be  implied,  may  be  needed  for  public  convenience," 
Peo[Je  V.  Rochester,  50  N.  Y.  525;  does  not  confer  on  the  municipality 
Waterbury  v.  Piatt,  75  Conn.  387;  the  right  to  exercise  the  power  of  emj- 
Tacomav.  State,  4  Wash.  64;  ligarev.  nent  domain  to  open  a  new  street  across 
Chicago,  139  111.  48;  Bnmawiclc  A  W.  the  right  of  way  and  tracks  of  the  rail- 
It.  Co.  V.  Waycross,  94  Ga.  102;  Butler  road  company  and  without  making 
V.  lliomBsviUe,  74  Ga.  570;  Stowe  v.  compensation  for  the  taking  or  damag- 
Newbom,  127  Ga.  421,  422.  Power  to  ing  of  its  property  for  such  puiposea. 
condemn  land  is  not  conferred  by  a  The  extent  of  the  power  delegated 
eencral  mwer  to  preserve  the  public  to  a  municipal  corporation  to  exercise 
bealth.  Cnvanagh  v.  Boston,  139  Mass.  the  right  of  eniinent  domain  is  limited 
420.  Power  to  construct  sewers  does  by  the  express  terms  or  clear  implies* 
not  authorize  the  condemnation  of  tioQ  of  the  statute  autboriiing  its  exer- 
lands  therefor.  Allen  v.  Jones,  47  Ind.  cise.  Waterbury  v.  Piatt,  76  Conn. 
438.  Authority  to  remove  deposits  in  387.  Authority  to  take  property  for 
a  stream  does  not  authorize  the  ra>n-  a  permanent  public  use,  as  to  take 
demnation  of  lands  to  widen  it.  land  for  the  use  of  highways,  does  not 
Schenectady  n.  Furman,  61  Hun  (N.  imply  the  right  to  take  it  for  a  tem- 
Y.),  171;  8.  c.  78  Hun  (N.Y.),  87.  porary  use  and  limit  the  compensation 
It  has  been  held  that  power  to  con-  by  a  valuation  of  tlio  land  taken  for  a 
demn  cannot  be  implied  from  a  mere  period  of  five  years.  Waterbury  t>. 
grant  of  the  ptncer  to  lay  out  and  oven  rlatt,  75  Conn.  387. 
ttreeti.  In  tbe  absence  of  any  otner  '  East  St.  Louis  v.  St.  John,  47  Dl. 
provision  authorizing  the  municipal  463.  It  would  seem  to  be  the  opinion  of 
authorities  to  condemn  property  for  Mr.  Justice  Wocdbury  that  private 
that  purpose  the  presumption  is  that  property  could  not  be  compulsorily 
the  k^jslatiue  intended  that  the  neces-  taken  for  such  a  purpose,  if  the  XefJA- 
auy  property  should  be  acouired  by  lature  had  undertaken  to  grant  the 
contract.  Brunswick  &  W.  R.  Co.  v.  power;  but  qiuETet  He  says:  "Who 
Waycrosa,  94  Ga.  102;  Geor^  R.  &  ever  heard  of  laws  to  condemn  private 
B.  Co.  v.  Union  Point,  119  Ga.  809,  property  tor  public  use  for  a  marine 
811  ;l  PouUn  ».  AtUntic  C.  L.  R.  Co,,  hospital  orState prison?"  West  River 
123  Ga.  606,  609;  Stowe  u.  Newborn,  Br.  Co.  u.  r)ix,8  How.  (U.  S.)  507,  545; 
127  Oa.  421,  422;  Tacoma  v.  State,  4  anteA  1035. 

Wash-   64;    Vancouver  v.   Wintler,   8         '  Edgerton   v.    Huft,    26    Ind.    35; 

Wash.    378.    381.      But    see    amira,  ty^ira,  f  1023.     Compare  Indianapolis 

Chicago  &.  N.  W.  R.  Co.  v.  Cicero,  154  Water  Works  Co.  v.  Burkhart,  41  Ind. 

111.  656.     But  if  the  municipality  has  364.     See  Heyneman  v.  Blake,  19  Cal. 

statutory   authority   to   lay   out   and  579;    Kane  v.  Baltimore,  15  Md.  240; 

Ofea   streets,    and    has   auo    general  Mills,  Em.  Domiun,  {  49,  and  cases. 
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S  1040  (604).  Power  muBt  bs  ■tiictly  pomud.  ~  Not  ody  must 
the  authori^  to  municipal  corporations  or  other  delegated  legisla- 
tive agents,  to  take  private  property,  be  expressly  conferred,  and  the 
use  for  which  it  b  taken  speciBed,  bvt  the  power,  with  all  constitu- 
tional and  statutory  limitations  and  directions  for  its  exercise,  muri 
be  stricily  fwrsued.  Since  the  power  to  condemn  private  proper^ 
against  Uie  will  of  the  owner  is  a  stringent  and  extraordinary  one, 
based  upon  pubhc  necessity  or  an  urgent  public  policy,  the  rule  re- 
quiring the  power  to  be  strictly  construed  and  the  prescribed  mode 
for  its  exercise  in  all  substantial  matters  strictly  followed,  is  a  just 
one,  and  should,  within  all  reasonable  limits,  be  inflexibly  adhered 
to  and  apphed.' 

1  Sauford  v.  Tucaon,  8  Arii.  247;  Conn.  229-,  /b.  3fi0;  Nichols  v.  Bridge- 

71  F&c.  Rep.  903;  Whitehead  t>.  Den-  port,  23  Conn.    189,   208;    JudMHi  ». 

ver,  13  Colo.  App.  134;  Brunswick  &.  Bridgeport,  25  Conn.  426;  Van  Wickle 

W.  R,  Co.  e.  Waycroas,  94  Ga.   102;  e.  Camden  4  A.  R.  R.  Co.,  14  N.  J.  L. 

Allen  V.  Jones,  47  Ind.  438,  442,  quot-  162;   Adams  v.  SaraUwa  &  W.  R.  R. 

ins  text;  Houghton  d.  Huron  Copper  Co.,  10  N.  Y.  328;  Cooley,  Const.  Lim. 

Mm.  Co.,  67  Mich.  547,  554,  citmg  628,541;  People  u.  Brighton,  20  Mich. 

tejrt;  Shaffner  v.  St.  Lotiis,  31  Mo.  264;  57;   Kidder  v.  Peoria,  29  IlL  77;  Ex- 

LexiJaKton  v.  Lon^,  31   Mo.  369;  Bel-  change  Alley,  In  re,  4  La.  An.  4;  Clai- 

cher  Sugar  Refimng  Co.  v.  St.  Louis  bome  Street,  Jn  re,  ft.  7;  Tbunpsone. 

Gr»a    Elevator    Co.,    82    Mo.     121;  Bchermerhom,  6  N.  Y.  92;   Burnett «. 

Helena    v.    Harvey,    6    Mont.    114;  Buffalo,  17  N.  Y.  383;  Hunt  ».  Utica, 

Manda  v.  Orange,  75  N.  J.  L.  251;  18N.Y.442;  Kyle «.  Malin,  8  Ind.  34, 

66  Atl.  Hep.  917;  Vreeland  «.  Jersey  37;  Redfield  on  RaUwaya,  i  64;  Peo- 

CSty,  64  H.   J.  L.  49;    Loucbeim  v.  pie  ».  Central  Pac.  R.  Co.,  43  Cal.  398: 

HeniBley.  59  N.  J.  L.  149;  Hampton  v.  People,  ex  rel.  v.  Whitney's  Point,  102 

Clinton  Water  &  Supply  Co.,  65  N.  J.  N.  Y.  81;    Baltimore  4  O.  R.  Co.  o. 

L.  158;  In  re  Buffalo,  78  N.  Y.  362;  Bo^d,  63  Md  325,  where  the  condem- 

Scbneider  v.  Rochester,  160  N.  Y.  165,  nation  of  land  for  a  street  was  held  vcod 

quoting  text;  Erie  R.  Co.  v.  Youngs-  because  the  damageB  assessed  had  not 

town,  26  Ohio  Cir.  Ct.  679;    Southern  been  paid, oTte!ideredtotheowneT,nor 

Kansas  R.  Co.  v.  Oklahoma  City,  12  invested,  as  required  by  statute;  8.  P. 

Okla.  82;  Lance's  Appeal,  65  Pa.  St.  Baltimore  v.  Hook,  62  Md.  371,  and 

16;    Godchaux  v.  Carpenter,  19  Nev.  BartleBonv.  Minneapolis, 33  Minn.  468; 

416;    Northern  Pac.  Tenninal  Co.  v.  Tarkio  ii.  Clark,  168  Mo.  285;  Helena 

Portland,    14   Or^.   24;    St.  Louis  v.  v.  Rogan,  26  Mont.  462;  b.  c.  27  Mont. 

Gleason,  93  Mo.  33;    s.  c.  89  Mo.  67  135. 

(hdding  also  that  if  the  power  is  vested  If  a  charter  requira  a  council  to  treof  > 
in  one  court  it  cannot  be  exercised  by  wiih  an  ovmer  oefan  eimdemning  ki* 
another) ;  Specht  n.  Detroit,  20  Midi.  }and,  an  honest  compliance  with  the  re- 
168;  SouthernPac.R.R.  Co.  V.Wilson,  quirement  is  jurisdictional;  merely  le- 
49Cal.256;  Ventura  County  T.Thomp-  ceiving  and  tabling  a  proposal  from  the 
■on,  61  Cal.  677;  Tnunpler  u.  Bemerly,  owner  will  not  suf!^.  Ltme  v.  Saginaw, 
39Cal.490;  Leslie  ».  St.  Louis,  47  M^.  53  Mich.  442;  infra,  j  1041;  Wecklero. 
474;  Anderson  v.  St.  Louis,  lb.  479;  Chicago,  61  Dl.  142,  holding  that  boo 
Hai4>eck  v.  Toledo,  11  Ohio  St.  219;  aileyt  cannot  be  indiided  in  one  eondtm- 
Dyckmaa  v.  New  York,  5  N.  Y.  434,  na(umi>r(ice«ijinp,andthe valueoflands 
439 ;  People  v.  Kniskem,  64  N.  Y.  52 ;  taken  for  one  be  compensated  by  bene- 
State  t>.  Jeraey  Qty,  26  N.  J.  L.  309;  fits  derived  from  the  other,  because  one 
State  n.  Jersey  City,  26  N.J.  L.  444;  alley  intersects  the  other.  "Itisawell- 
8tat«  V.  Hudson  (Sty,  27  N.  J.  L.  214;  established  rule  that  in  matters  of  ex- 
Watson  V.  Acquackanonck  Water  Co.,  prorriation  to  public  use,  all  the  fonns 
36  N.  J.  L.  195;  Cincinnati  o.  Coombs,  of  law  must  be  r^dly  dbserved." 
16  Ohio,  181;  Mitchell  v.  Kirkland,  7  Street  Case,  16  La.  An.  393;  Dennis  e. 
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§1041  (605).  OondltioM  Pncftdest.  —  Especially  will  the  courts 
require  a  strict  compliance  with  all  conditions  ■precedent  to  the  exer- 
cise of  the  power,  and  all  provisions  as  to  the  manner  of  its  exerciae 
intended  for  the  benefit  and  protection  of  the  citizen.  If  the  au- 
thority be  not  thus  pursued,  the  proceedings  will  not  have  the  effect 
to  divest  the  owner  of  his  property.'  If  defective  in  respect  to 
jurisdictional  requi^tes,  they  will  be  void ;  if  irregular,  simply,  diey 
will  be  set  aside  by  the  courts  on  certiorari  or  such  other  remedy 
as  may  be  deemed  appropriate  in  the  particular  State.'  Not  only 
so,  but  a  municipal  corporation,  claiming  title  to  streets  or  other 
public  proper^  by  virtue  of  proceedings  under  the  exercise  of  the 
right  of  eminent  domain,  must  show  affirmatively  that  the  material 
requirements  of  the  statute  have  been  substantially  complied  with. 
Thus  if,  under  the  statute  or  charter,  the  disagreement  of  the  parties 
SB  to  the  amount  of  the  compensation  is  an  essential  prerequisite  of 

HusJies,  8  Up.  Can.  Q.  B.  444:  pogt,  69  Cal.  206.  The  court  held  that,  under 
t  1377;  Brice  on  Ultra  Vire*  (Green's  the  statute,  neither  the  mayor  nor 
Am.  ed.),  278  tt  m^.,  298.  county  court  was  authorUed  to  inves- 

An  enabling ordtruiTice  held ta he Tie^  tigat«  or  adjudicate  upon  "the  bu£S- 
CMary  before  a  street  can  be  opened  or  ciency  of  the  petition,  or  pom  upon  the 
property  condemned  for  public  use  in  a  question  of  frontage,  or  to  make  any 
munidpal  corporation.  People  v.  Hyde  record  in  reference  to  it."  Same  point 
Park,  117  lU.  462;  Tarkio  v.  Clark,  186  as  to  street  improvement,  p(Mt,  f  800. 
Ho.  285  (resolution  not  sufficient).  A  different  rule  has  been  genenl^ 
Where  a  statute  authorising  the  taking  adoftted  and  applied  to  nc^otiabfe 
of  land  for  Dublic  parks  gave  to  com-  municipal  bonds  m  favor  of  bona  fiib 
miaaioners  discretion  to  take  certain  holders  for  value,  ss  shown  in  the  chop- 
particulariy  described  jueces  of  lands  ter  on  Municipal  Bonds,  ante. 
or  BO  much  thereof  as  the^  should  ■  Harbeck  v.  Toledo,  11  Ohio  St. 
"deem  advisable  to  be  acqmred,"  no  219;  Parks  v.  Boston,  8  Pick,  (Mass.) 
particular  piece  of  land  could  be  said  218;  Shaffner  v.  St.  Louis,  31  Mo.  204; 
to  be  taken  until  the  commissi  oners  Baltimore  v.  Eschback,  18  Md.  276; 
had  finally  acted  in  the  manner  pre-  Welkeru.  Potter,  18  Ohio  8t,  86;  infra, 
wribed  by  the  State.  Hatter  of  New  j  1048,  and  note;  post,  chap,  xnd.  On 
York,  24  N.  Y.  App.  Div.  7.  the  motion  for  reorgument  m  the  Cable 

'  See  authorities  above  dtcd.  Chi-  Co.  case,  the  Court  of  Appeals  tbrougb 
cago  A  N.W.R.  Co.  u. Chicago,  148111.  RapaOo,  J.  (104  N.  Y.  38,  43},  saul: 
141,  162,  dtingtext.  "In  order  to  sustain  proceedings  by 

A  statute  m  California  provided  for  which  a  body  claims  to  be  a  corponk* 
tite  opening  of  a  street  "whenever  tfae  tion  and,  as  such,  empowered  to  exer- 
owners  of  a  majority  on  frontage  shall  dae  the  right  of  eminent  domain,  and 
petition,"  ke.  The  proper  ofScials  under  that  right  to  take  the  property, 
certified  that  the  petition  had  been  it  is  not  sufBctent  that  it  be  a  oorpon^ 
■ubacribed  by  the  owners  of  the  requi-  tion  <U  facto.  It  must  be  a  corporation 
nt«  amount  of  frontage.  This  report  <U  jure.  Where  it  is  soucht  to  take  the 
wu  confirmed  by  the  court.  It  was  property  of  an  individual  under  powers 
held  that  a  petition  from  a  majority  of  granted  by  an  act  of  the  legislature  to  a 
frcHitage  owneia  was  jvriadidiorud,  and  corporation  to  be  formed  in  a  particular 
that  a  lot  owner,  whose  lot  had  been  manner  therein  directed,  the  constitu- 
■old  for  the  tax  and  against  whom  eject-  tional  protection  of  the  rights  of  private 
moit  was  brought,  was  not  estopped  to  property  requires  that  the  poioen 
■how  that  the  petition  was  not  signed  grantedoy  the  legi^aiure  be  itrictiy  pur- 
1^  the  owners  of  the  requinte  amount  rued,  and  oQ  the  ■preeaibei  oondtoont 
of  frontage.  Zeigler  v.  Hopkins,  117  performed," 
V.  B.  683,  approving  Mulligan  v.  Smith, 
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tiie  ri^t  of  the  ci^  compulsorily  to  appropriate  private  property, 
this  fact  must  be  shown  by  the  city.' 

§  1042  (606).  Notice.  —  So  mOice  of  the  proceedings  to  take 
property  for  public  use  is,  when  required  to  be  given,  the  basis  of  the 
jurisdiction  or  of  the  right  to  proceed,  and  if  not  given,  or  if  not 
given  in  substantially  the  required  manner,  the  proceedings  are  un- 
authorized and  void.*    It  is,  however,  competent  for  the  legislature, 

'  Byckisan  c.  New  York,  5  N.  Y.  providiiig  that  before  proceedings  un- 
434,  a  fully  considered  cose  arising  out  der  it  can  be  taken  Bome  attempt  must 
of  the  condemnation  of  the  plaintifi's  be  made  to  secure  the  consent  of  the 
land  for  the  Crotoii  Water  Works.  If  owners.  Grand  Rapids  v.  Grand  Rapida 
the  statute  authorizes  the  exeroise  of  4  Ind.  R.  R.  Co.,  68  Mich.  641. 
the  power  in  case  the  parties  fail  to  That  owner  may  v)aive  conatiiutumal 
agree,  an  eSort  to  &g^  which  is  un-  or  gtiftuhynj  proumtjrw  for  his  benefit,  — 
successful  ia  all  that  is  necessary.  Be  effect  of  receipt  of  payment,  —  powers 
Hiddletown,  ^  N.  Y.  ISO.  The  peti-  and  nature  of  jurisdiction  of  Supreme 
tion  or  complaint  should  state  the  fail-  Court  as  to  contonation  (under  statute) 
ure  to  Bfree.  Dyckman  v.  New  York,  of  reports  of  conunisaioneis, . —  and  that 
tupra;  Mills,  Ein.  Dom.  ^  107.  If,  title  passes  by  force  of  the  alatuie  and 
however,  the  ovmer  appears  m  the  pro-  paynieni,  see  Embury  v.  Conner,  3  N. 
ceedin^  to  assess  his  damages,  and  con-  Y.  611;  /t>.  107;  Amot  v.  McClute,  4 
tests  the  amount,  without  objecting  Denio  (N.  Y.),  45;  Striker  u,  Kelly,  7 
that  no  effort  had  been  made  to  agree,  Hill  (N.  Y.],  9;  s.  c.  in  error,  2  Denio, 
the  court  (it  was  held)  will  presume  it  323;  Doughty*.  Hope,  3  Denio  (N.Y.), 
to  have  been  made.  Reitenbaugh  v.  249;  Kennei^  v.  Newman,  1  Sandf. 
ChesterVftl.  R.Co.,21Pa.  St.  100.    As   (N.  Y.)  187. 

to  faUtire  to  agree  wiih  owner,  see  also  '  Molett  v.  Keenan,  22  Ala.  484; 
Pennsylvania  R.  R.  Co.  v.  Porter,  29  Nichols  v.  Bridgeport,  23  Conn.  189; 
Pa.  St.  165;  Neal  «.  Pittsburg  &  C.  R.  Kidder  v.  Peoria,  29  111.  77;  Long  v. 
R.  Co.,  2  Grant  (Pa.)  Cases,  137;  Emporia,  59  Kan.  46;  Baltimore  e. 
Doughty  V.  Bomerville  &  E.  R.  R.  Co.,  Bouldin,  23  Md.  328;  Specht  n.  De- 
21  N,  J.  L.  442;  Gilmer ».  Lime  Point,  troit,  20  Mich.  168;  Kundingef  d.  Sag- 
ieCal.47;  Mosesi>.St.LouiaDockCo.,  inaw,  59  Mich.  355,  361 ;  McMicken  ». 
84M0.242;  ElbertonK.  Hobbs,  121Ga.  Cindnaati,  4  Ohio  St.  304;  Harbecks. 
750;  »upra,  $  1040,  note.  Mills,  Em.  Toledo,  11  Ohio  St.  219;  Erie  Co.  t. 
Dom.  chap.  xii.  Sj  107,  108,  collects  Youngstown,  26  Ohio  Cir.  Ct.  679; 
the  cases  on  this  subject.  The  inca-  Darlington  v.  Commonwealth,  41  Pa. 
iwcity  of  the  land-owner  to  sell  is  a  suffi-  St.  68;  Seifert  v.  Jjrooks,  34  Wis.  443; 
cient  refusal  to  sell  within  the  Massa-  State  v.  Fond  du  Lac,  42  Wis.  298; 
chusetta  Act  of  1866.  Baleh  v.  Essex  State  v.  OsUkosh,  84  Wis.  548,  559; 
Co.  Com'rs,  103  Mass.  106.  Effort  Diet*  v.  Neenah,  91  Wis.  422,  427. 
and  failure  to  agree  held  not  a  condi'  As  to  notice  and  ila  requiaiiet.  see  also 
tion  precedent.  Bigelow  v.  Miss.  Cen-  Redfield  on  Railways,  {72.  Mills,  Em. 
tral  k  T.  R.  R.  Co.,  2  Head  (Tenn.),  Dom.  chap.  xi.  JS  94-104,  is  devoted 
624.  How  the  fact  of  the  attempt  to  tothesubjectofW'otice,  whennecessaty, 
a^ree,  and  its  failure,  in^  be  shown,  how  given,  when  waived,  &c.;  L6wia, 
mde  opinions  of  Foot  and  Gardiner,  JJ.,  Em.  Dom.  treats  of  the  same  subject  in 
in  Dyckman  v.  New  York,  5  N.  Y.  434.  chap.  jrv.  Waiver  of  notice.  Cruder 
See  also  as  to  principle  in  text,  Sharp  v.  i>.  Hudson  R.  R.  R.  Co.,  12  N.  Y.  190; 
Speir,  4  Hill  (N.  Y.)  70;  Sharp  p.  Btaten.  Paterson,36N.  J.  L.  159;  State 
Johnson, /6.  92;  Nichols  i?.  Bridgeport,  u.  Atlantic  City,  34  N.J.  L.  99;  Statev. 
23  Conn.  189.  Effort  to  purchase  Perth  Amboy,  29  N.  J.  L.  259;  poa, 
should  first  be  made  before  conderana-  }  1457.  Record  must  show  proof  of 
tion.  Hickory  ».  Southern  R.  Co.,  137  servicn.  Niolson  f.  Wakefield,  43  Mich. 
N.  Car.  189.  A  genual  law  regulating  434;  TarMo  v.  Clark  186  Mo,  235; 
the  condemnation  ol  lands  for  public  Kansas  City  &  S.  W.  R.  Co  v.  Fisher, 
uses  held  not  vmconstitutional  for  not   53  Kan.  612.    At  to  notice  in  aimiiar 


lyCoo^Ie 


}  1042                             EMINENT  DOMAIN:   NOTICE  1649 

in  the  absence  of  a  special  constitutional  restriction,  to  provide  tac 
constnictiTe  notice  only  to  those  mterested.' 

etuei.    HyriclE  v.  La  Croase,  17  Wis.  ring  and  r^uIatiiiK  the  power.     Pal- 

442;   Rathbun  n.  Acker,  18  Barb.  (N.  myrav,  Morton,25Mo.  593,597:  Swan 

Y.)  393;    Rislejr  v.  St.  Louia.  34  Mo.  e.  WiUu>ma,2Mich.  427.    Butinalnter 

404;   Welker  B.  Potter,  J8  Ohio  St.  8S.  case  it  was  aaid  that  in  Swan  u.WilliiimB, 

Compare  Fumell  v.  Cotes)  19  Ohio  St  tupra,  it  was  contemplated  that  notice 

405;  State  v.  Ehzabeth,  32  N.  J.  L.  357 ;  should  be  given  the  owner  for  the  rea- 

Cairo  &,  F.  R,  Co.  V.  Trout,  32  Art  17 ;  aon  that  it  authorised  him  to  assist  in 

Hcln^re  v.  Easton  &  A.  R.  R.  Co.,  26  drawing  a  jtiry ;  and  it  was  held  that  a 

N,  J.  Eq.  425;  State  v.  Orange,  32  N.  J,  charter  which  did  not  provide  for  per- 

L.  49 ;  see  also  Leonon  v.  New  York,  S  ttmtd  service  of  notice  upon  known  owq- 

Daiy,  347:  affd,  55  N,  Y.  361;  Cowen  era,  if  residing  in  the  city  and  upon 

V.  West  Troy,  43  Baib.  (N.  Y.)  48;  whom  service  could  be  had,  was  fataUy 

State  n.   Hudson,  29  N.  J.  L.  475;  defective.     Kundioger  v.  Saginaw,  59 

8pechte.Detroit,20  Mich- 168;  Knob-  Mich.  355,  363  (citing  State  v.  Fond 

lauch  V.  Minneapolis,   56   Mian.  321;  du  Lb«,  42  Wis.  298;    and  Seifert  o. 

James  tr.  St.  Paul,  58  Minn.  459;  Jop-  Brooks,  34  Wis.  443) ;  St.  Paul,  Minne- 

Un  CoDsold.  Min.  Co.  v.  Joplin,  124  apolis,  &  M.  Ry.  Co.  v.  Minneapolis,  35 

Ho.   129;    Wooiard  v.   Nashville,   108  Minn.  141.     The  publication  of  Out  or- 

Tenn.  353.    A  similar  principle  at  to  dinanee  which  authorizes  the  opening 

notvee  applies  in  proceedings  to  assess  of  the   street   is   frequently  the   only 

the  owners  of  land  for  load  improiM-  noUce  to  propertv  owners  which  is  re- 

mentt.    State  v.  Jersey  City,  24  N.  J.  L.  quired  by  the  charter  or  constituent 

662,  666;   Kean  v.  Asch,  27  N.  J.  Eq.  act  of  the  corporation.     Curry  v.  Mt. 

57;  State  v.  Flainfield,  38  N.  J.  L.  95;  SterUng,  15  lU.  320;  Johnson  ti.  Joliet 

lb.  419;   Adams  v.  Clarksburg,  23  W.  4  C.  R.  R.  Co.,  23  dl.  202.    Where  no- 

Va.  203.    In  this  case  the  law  required  tice  of  the  proceedings  to  open  streets 

service  of  the  notice  by  publication,  is  required  to  be  given  by  publication 

and  potting,  and  a  notice  by  publica-  only,  and  it  is  thus  given,  "the  law  im- 

tion  only  was  held  insufficient,  there  putes  notice,  and  will  not  admit  t^sti' 

b^ng  no  personal  service  upon  nor  mony  to  disprove  it;"    and  in  such 

appearance  entered  by  the  owners.    See  case  want  of  actual  notice  in  any  part  is 

pott,  chapter  on  Taxation.  no  ground  for  rdief,  in  equity  or  other- 

The  owner  mutt  under  the  Constitu-  viae,  against  such  proceedings.    Heth- 

Uon  A«M  notice  of  the  time  and  place  odist,  Prot,  Church  v.  Baltimore,  6  Gill 

when  he  may  be  heard  as  to  his  com-  (Md.),  391.    See  State  v,  Jersey  City, 

pensation  or  damages.     If  the  statute  24N.  J.  L.  662;  State  v.  Flainfield  (coi^ 

fails  to  provide  for  notice,  it  is  unconsti-  structive  notice),  38  N.  J.  L.  95;  Du- 

tutionat.    Sterritt  v.  Young,  14  Wyo.  buque  e.  Woolen,  28  Iowa,  571 ;  pott, 

146,    Notice  to  equitable  owner  in  actual  chap,  xxviii.,  §  1467.  Where  the  statute 

possession  sufficient  where  legal  title  directed  the  city  council  to  give  notice 

in  non-re^dcnt  trustee  under  deed  of  of  meetings  for  condemnation  purposes, 

trust.      Harkins  v.   Asheville,   123  N.  it  was  held  that  this  duty  could  not  be 

Car.   636.     Personal  notice  to  those  delegated  to  the  clerk.    Stat«  n.  Jersey 

whose  lands  are  to  be  taken  for  extcn-  CSty,  25  N.  J.  L.  309 :  ante,  j  244,  as  to 

sion.  of  street  not  nece&sary  where  act  delegation  of  public   powers.     Index, 

requires  posting  and  publishing  of  no-  Ddegation  of  Power.     A  non-resident 

tice.     Wulien  v.  San  Francisco  Board  omung  property  within  city  limits  is 

erf  Supervisors,  101  Cal.  15.  bound  to  take  notice  of  an  ordinance 

'  Stewart  V.  Hinds  Co.  B.  of  Police,  affecting  his  property  which  has  been 

Ac.,  25  Miss.  479 ;  Owners,  itc.  Re  Pine  duly  promulgated  as  required  by  law. 

St.  V.  Albany.  15  Wend.  (N.  Y.)  374;  Melntosh  r.  Pitlsbuig,  112  Fed.  Rep. 

Wilkin  V.  St.  Paul  &  Pac.  R.  R.  Co.,  16  706. 

Hinn.  271.    Notice  "may  be  by  adver-  In  MasaackusetU,   it  is  immaterial 

tisement,   even   to   resident   owTiers."  (Aof  no  pcraoioZ  nofice  of  taking  is  given 

Mills,   Em.   Dom.   {   98,   citing   cofps;  to  the  owner.     Notice  by  the  public 

Hatter  of  Rochester  (in  re  Mcl>!in),  acts  of  the  town  and  its  officers,  and 

102  M.  Y.  App.  Div.  181.    Such  ques-  the  registration  required  by  the  statute 

tiona  depend,  however,  upon  the  terms  is  sufficient  to  vest  a  good  title  in  the 

of  the  Constitution  axiA  statute  confer-  town.    Apideton  v.  Newton,  178  Mass. 
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Where  the  charter,  by  a  fair  constmctioD,  provided  that  each 
applicant  for  a  review  of  an  assessment  should  himself  have  the 
ri^t  to  select  two  appraisers,  an  ordinance  denying  diis  right  and 
giving  it  to  a  majority  of  those  to  be  affected  by  the  laying  out  of  a 
street  is  void.'  So  authori^  to  open  a  street  and  aaaesa  the  damagea 
on  the  property  benefited  does  not  give  tiie  power  to  assess  for 
anything  more  than  opening  die  street  and  paying  for  the  right  of 
way ;  it  does  not  include  the  power  to  assess  other  property  for  the 
improvement  of  the  street  by  grading,  culverting,  and  the  like.' 

\  1043  (607).  Procfldnra.  —  So  if  damages  are  to  be  assessed  by 
commiaiumers  who  are  freeholdera,  the  fact  that  they  are  such  should, 
it  has  been  held,  appear  on  the  face  of  the  proceedings.'  But  where 
the  charter  required  the  city  council  to  appoint  as  commissioners 
dinnterested  freeholders  residing  in  the  city,  and  the  corporation, 
in  a  proceeding  against  it  by  the  land-owner  for  a  mandamva  to 
compel  it  to  collect  the  amount  awarded,  admitted  that  its  council 
had  appointed  the  commissioners,  it  was  held  as  agtuost  the  city 
that  the  commis^oners  would  be  presumed  to  possess  the  requisite 
qualificadon,  the  contrary  not  appearing  on  Uie  face  of  the  pro* 
ceedings.* 

276;  Sweet  v.  Booton,  186  Haas.  79;  Notice  bv  publieation  ia  Buffident,  and 
Lancy  V.  Boston,  185  Mass.  219;  Wal-  the  l^ialature  may  prescribe  the  roan- 
pole  V.  HaBaochuaetta  Chemical  Co.,  ner  aad  time.  Hatt«r  of  New  York 
192  Mass.  66.  In  Appleton  e.  Newton  atv,  99  N.  Y.  569,  580;  Matter  of 
178  HasB.  276,  it  was  held  that  ctm-  Rocheater,  102  N.  Y.  App.  Div.  181. 
itntetive  notUe  <A  the  appropriation  of  '  CSnciiiiiativ.CoomM,ieOhia,181; 
lands  by  repstration  or  an  instrument   and  aee  lb.  574. 

of  taking  in  the  re^stry  of  deeda  waa  *  Reed  v.  Toledo,  18  Ohio,  161. 
sufficient  notjce.  A  statute  authorized  "Opening"  street  denned.  lb.;  pott, 
B  town  to  take  landa  for  water  aumily  chapter  on  Taxation  and  Loca  AmesB- 
and  gave  the  owner  of  landa  taken  menta.  Whether  the  lowering  of  a  ride- 
three  yeara  mthin  which  to  file  a  peti-  walk  to  the  level  of  a  street  is  a  "con- 
tion  for  OBseaament  of  damasea  for  the  atruction  of  a  hiehway,"  under  the 
taking.  It  did  not  require  that  formal  Constitution  of  AJabama,  is  a  mixed 
notice  of  the  takine  be  given  la  him  question  of  law  and  fact.  Montgomery 
other  than  conatructive  notice  by  filing  v.  Townaend,  SO  Ala.  489. 
the  inatniment  of  taking  in  the  regis-  '  Nichols  v.  Bridgeport,  23  Conn, 
tiy  of  deeda.  It  was  held  that  the  no-  189,  208.  If  not  thus  appearing,  the 
tice  provided  was  sufficient;  that  a  proceedioga  will  be  held  void.  lb. 
proceeding  to  condemn  lands  is  a  pro-  Tarkio  v.  Clark,  186  Mo.  2S5.  See  also 
ceeding  in  rem;  and  that  it  ia  aufficient  Judaon  v.  Bridgeport,  25  Conn.  426; 
If  Bucn  notice  be  given  as  nukes  it  Griffin  v.  Rising.  2  Cuah.  (Maaa.)  75; 
raaaonably  certain  that  all  persona  in-  People  v.  Brighton,  20  Mich.  57.  Milla, 
tereatod  who  eaai]^  can  be  reached  Em.  Dom.  Jf  248,  249,  as  to  quaUfKO' 
will  h&ve  information  of  the  proceed-  turn  of  jurors :  Lewia,  Em.  Dom.  f  450. 
inga;  that  there  is  auch  probability  aa  *  State  v.  Keokuk,  9  Iowa,  438.  See 
can  reasonably  be  provided  for  that  Higginati.  Chicago,  18  lU.  276;  Chicago 
those  at  a  distance  will  also  be  in-  v.  Wheeler,  25  lU.  478;  Bloomington  v. 
formed.  It  is  for  the  legislature  to  aay  Brokaw,  77  HI.  194,  196;  Knoblauch 
what  means  of  knowledge  will  be  auffi-  v.  Minneapolis.  56  Minn.  321.  A  pro- 
cient  to  affect  land-ownen  with  noUce.  viaon  in  a  charter  that  plans  for  opcai- 
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{  1044  (608).  DUcondnnjuiGs  at  Piouadlngi.  —  Under  the  lan- 
guage by  which  the  power  to  open  streets  and  to  take  private  prop- 
erty for  that  purpose  is  usually  conferred  upon  municipal  corpora^ 
tionsi  they  may  at  any  time  before  taking  possession  of  the  property 
under  completed  proceedings,  or  before  the  final  confirmation, 
recede  from  or  ditconiinve  the  proceedings  they  have  instituted. 
This  may  be  done,  unless  it  is  otherwise  provided  by  legislative 
enactment,  at  any  time  before  vested  ri^ts  in  others  have  attached. 
Until  the  assessments  of  damages  have  been  made,  the  amount 
cannot  be  known;  and  on  the  whole,  it  is  reasonable  that  after 
having  ascertained  the  expense  of  the  project,  the  corporation 
should  have  a  discretion  to  go  on  with  it  or  not,  as  it  sees  fit,'  it  being 

ing  streets  Bh&U  be  rtcordtd  ii 

eider's  office,  is  directory.     _.    _. , , , 

Pbilsdelphia,  35  Pa.  St.  231.  An  order  Hcl«ughlin  v.  MunicipaiUty,  5  La.  An. 
byiug  out  a  street  or  tuKhw&y  may  to-  £04;  Fumphrev  o.  Baltimore,  47  Hd. 
fer  to  a  "plan,"  in  which  cue  the  plan  145;  8t.  Josepn  v.  Hamilton,  43  Ho. 
me&nt  may  be  aliown  and  identified  by  282;  State  o.  Hue,  44  Mo.  116;  Pills- 
evidence  oitunde,  and  used  to  prove  the  bury  v.  Springfield,  16  N.  H.  566; 
location  and  limita  of  the  highway.  Clough  v.  Unity,  18  N.  H.  75;  Jeisey 
Stone  V.  Cambridge,  6  Cuah.  (Masa.)  City  Water  Com'is,  31  N.  J.  L.  72; 
270.  SuffUieney  of  dacriMon  of  pro-  Wwah  tr.  Newark  Board  of  Education, 
wMwf  ttnA  Stewart  v.  Baltimore,  ?  73  N.  J.  L.  643,  650,  citing  text;  Uar- 
Md.  500.  tin  V.  Brooklyn,  1  ffill  (N.  Y.j,  541 ; 

Aa  to  mode  of  ■proetdvre,  and  various  Dover  Street,  In  re,  18  Johns.  (N.  Y.) 

pontaof  practice  respecting  the  aaseM-  506;    Canal  Street,  In  re,  11  Wend, 

meat  of  damages,  see  Red&ld  on  Rail-  (N.  Y.)  155;  Anthony  Street,  In  re,  20 

ways,  j  72,  where  many  of  the  caaes  are  Wend.    (N.   Y.)   618,   619,   and   prior 

referred  to  and  stated.    Tlie  procedure  cases  in  New  York  there  cited;  Com'rs 

of  GtMumisnonem  appointed  by  stipu-  of  Wash.  Park,  Albany,  In  re,  56  N.  Y. 

latum  of  parties  to  assess  damages  in  144;    Military  Parade  Ground,   in  re, 

an  action  for  damages  to  town  Iota  60  N.  Y.  319;  Matter  of  M^r,  Ac., 

must  be  controlled  by  the  same  rules  as  of  New  York,  34  N.  Y.  App.  Div.  468; 

coDtnA  the  conduct  of  jurors  and  other  Franklin  Street,  14  Pa.  Super.  Ot.  4(^, 

liketxKttes.    Pueblo  tp.  Schutt  Inv.  Co.,  411,  citing  text;  Woolard  n.  Nashville, 

28 Colo.  624.  108    Tenn.    353,    dtinf    text;     infra, 

A  eommisdoner  was  held  not  to  be  {  1050,  note;  State  v.  Graves,  19  Hd. 

disqualified  because  he  was  a  trustee  of  351,  where  the  subject  is  well  discussed 

a  rdigjous  corporation  owning  premises  by  Bowie,  C.  J.    Mills  Em.  Dom.,  chap. 

Gable   to  assessment  for  benefits,   ho  xxvi,  relates  to  the  right  to  abandon 

bciiv  under  iko  personal  liability  for  the  proceedings.     Lewis  Em.  Dom.,  i  655, 

debts  of  the  corporation.     People  v.  663,  treats  at  large  of  the  right  to  dis- 

Syraeuse,   63   N.   Y.   291.      Effect   of  continue  and  abandon  the  proceedings. 

draft  of  one  of  the  commissioners,    lb.;  Unless  otherwise  provided  t>y  etat- 

aate,  {  247.  ut«,  the  proceeding  may  be  discon* 

■  Qiraon  V.  Hartford,  48  Conn.  68;  tinued  by  the  munici^lity  at  any  time 

Higgins  0.  Chicago,  18  HI.  276;  Bloom-  before  the  title  is  acquired.  The  subject 

mgtonti.  Miller,  84  HI.  621;  Hyde  Park  is  very  fully  examined,  and  the  Eng- 

V.  Dunham,  85  Dl.  569;    Kerfoot  v.  lish  coses,  which  it  is  admitted  lay 

Breckenridj^  87  HI.  205;    Chicago  v.  down.a  different  doctrine,  are  reviewed 

Weber,  94  111.  App.  561,  citing  text;  by  Rapatlo,  J.,  Com'rs  of  Wash.  Park, 

Meeker  v.  Chicago,  96  Ql.  App.  23;  Jn  re,  56  N.  Y.  144.    He  says,  "Along 

Chicago  &  N.  W.  R.  Co.  v,  Chicago,  148  series  of  decisions  pn  this  State]  has 

D.  141;  Sowers  T.Cincinnati,  R.  a  M.  eetabllshed  that  in  these  street  cases 

E,  Co.,  162  Ind.  676,  quoting  text ;  Rof-  the  corporation  may  be  permitted  to 
fignac  Street,  In  »,  4  Rob.  (I^)  357;  discontmue     proceedings  .  .  at     any 
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liable  in  proper  cases  m  damages  for  any  wrongful  acts  injurious 
to  the  owner,  as  shown  in  the  next  section. 

time  before  the  report  of  the  commia-  Eeal  Eatftte  Co.  v.  3t.  Louis,  170  Ho. 

uoners  is  finally  confirmed,  and  there  ia  31;     St.   Louis   Brewmg   Assn.   v.   St. 

a  final  award  m  the  nature  of  a  judg-  Louis,  168  Mo.  37;  Smpeon  v.  Kanaa* 

ment  in  favor  of  the  property  ownera  CSty,  111  Ho.  237.    City  held  liable  in 

for  their  compensation."     lb.  p.   154.  ownerB  costs  and  expenses.     Hucke»- 

See  also  Hameraley  v.  New  York,  56  tein  v.   Allegheny  Oty,   165  Pa.  367; 

N.  Y.  533;    People  v.  Syracuse  Com.  Liability  for  owner's  attorneys  fees. 

Council,  78  N.  Y.  66;   Rhinebeck  &  C.  under  statute,  Mellichar  v.  Iowa  City, 

R.  Co.,  In  re,  67  N.  Y.  242.    This  doc-  116  Iowa,  390. 

trine  is  opp<^ed  to  the  English  cases.  Where  the  power  of  eminent  domain 
King  V.  Uarket  St.  Com'rs,  4  B.  A  Ad.  is  conferred  upon  a  merely  public  a^nt, 
335;  Kingf.  Hungerford  Market  Co.,  lb.  and  the  compensation  to  be  made  u  to 
327;  Stone  v.  Commercial  Ry.  Co..  4  M.  be  ascertained  by  another  body,  as 
^  C.  122;  Tawney  v.  Lynn  &  Ely  Ry.  commissioners,  or  a  jury,  the  agent  has 
Co.,  16  L.  J.  s.  9.  Eq.  282;  Walker  o.  an  election  whether  to  pursue  or 
Eastern  Coundes  R_y.  Co.,  6  Hare,  544.  abandon  the  condemnation,  after  the 
The  ^neral  doctnne  of  the  English  price  b  fined,  unless  a  contrary  l^is- 
cases  IS  that  when  the  public  authori-  lative  intent  is  clearly  indicated.  If 
ties  have  elected  to  take  the  property  such  an  election  baa  been  once  made 
in  such  a  way  as  to  be  binding  on  the  no  right  of  reconsideration  lemains. 
owner  of  the  property,  the  electing  Mabon  v.  Hoisted,  39  N.  J.  L.  640. 
authorities  ought  in  lilce  roanner  to  be  Upon  verdict  and  judfment  in  favor 
bound.  Accordinj^ly,  all  the  appro-  of  the  land-owner  (Hawkins  n.  Ro- 
piiate  U^al  remedies  are  open  to  the  Chester,  1  Wend.  (N.  Y.)  54),  or  upon 
Und-owner,  such  as  mandamus  or  spe-  confirmation  of  the  report,  privat« 
ciGc  performance,  a  reladon  analogous  rights  attach,  and  the  corporation  can- 
to that  of  vendor  and  vendee  being  es-  not  afterwards  discontinue  the  pro- 
tablished,  though  the  notice  to  take  the  ceedings,  although  the  court  may  i»< 
land  does  not  strictly  amount  to  a  con-  fuse  a  TnaTidamua  and  leave  the  parties 
tract.  Haynes  v.  Haynes,  1  Drew.  &  to  thdr  rem^y  by  action.  People  v. 
8m.  426.  RapaOo,  J.,  admitted  that  Brooklyn.  1  Wend.  (N.  V.)  318,  and 
there  woa  a  ^'strong  equity"  in  the  casescited;  Dover  Street,  In  re,  mpra; 
daim  of  the  land-owner  m  this  class  of  Duncan  t>.  Louisville,  8  Bush  (Ky.),  98; 
coses.  Opinion  of  the  court  by  iiapaUo,  Lafayette  u.  Schultz,  44  Ind.  97;  Hai^ 
J.,  Com'rs  of  Wash.  Park,  In  r«,  56  N.  rington  v.  Berkshire  Co.  CtMn'rs,  22 
Y.  148.  See  also  remarks  of  Keating,  Pick.  (Mass.)  263.  See  on  this  point 
J.,  in  Fotherby  v.  Metrop.  Ry.  G>.,  L.  Garrison  ti.  New  York,  21  Wall.  196; 
R.  2  C.  P.  C.  196.  Famsworth  v.  Boston,  121  Mass.  173. 
A  municipality  which  abandons  a  Text  approved,  O'N^  v.  Hudson 
contemplated  and  intended  work  of  County,  41  N.  J.  L  161. 
public  miprovements  saaumea  thereby  A  city  "may  revoke  ordinances  es- 
no  obligation  to  any  parties  who  have  tablishing  new  streeta  before  they  ate 
invested  on  the  faith  and  expectation  opened,  if,  in  the  exercise  of  its  discre- 
of  bencRt  from  the  completion  of  the  tion,  it  ascertains  that  the  opening  of 
work.  Peake  o.  New  Orleans,  139  V.  S.  them  would  be  injurious  to  the  public 
342.  A  corporation  may  abandon  a  interest,  provided,  however,  that  no 
proceeding  to  take  lands,  upon  paying  vested  right  acquired  under  the  dedica- 
the  taxable  costs  and  expenses,  without  tion  is  affected  by  the  change.  Per 
being  required  to  pay  also  other  charges  Rost,  .1,  Municipality  No.  3  v.  Levee 
ftnd  the  counsel  Ices.  Waverly  Water  8.  C.  P.  Co.,  7  Ut.  An.  270.  The  au- 
WorksCo.,  Inre,  18  Hun  (N.Y.),  57.  thor  docs  not  understand  the  case  of  the 
CSty  is  liable,  on  disrontinuance  of  State  o.  Keokuk  (9  Iowa,  438),  to  deny, 
proceeding,  for  counsd  fees  paid  by  but  rather  to  affirm,  the  power  of  the 
Land-owner  only  where  the  proceedings  city  to  abandon  the  project  of  the 
were  "needlessly,  wrongfully  and  vexa-  opening  of  a  street  at  any  time  before 
tiously  continued  by  the  ixty,  against  the  property  is  taken;  out  the  case 
the  protest  of  the  land-owner,  when  it  holds  that  the  city,  wkCe  proceeding 
was  in  the  power  of  the  city  to  dismiKs  with  the  work,  has  no  implied  poicer  to 
ftnd  avoid  the  injury  to  him."    Lester  set  amde  the  report  of  commucdonen 
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}  1045  (609).  Runadr  of  Luid-Owner.  —  Where  proceedings  are 
rif^tfully  discoDtinued,  the  land-owner  cannot  have  a  mandamvs  to 
collect,  nor  can  he  recover  by  action.,  the  sum  that  may  have  been  es- 
timated by  commissioners;  yet  he  may  have  a  special  action  for 
damaget  for  any  wrongful  and  injurious  acts  of  the  corporatioD  in 

the  course  of  die  proceedings.'  And  it  has  been  even  held  that 

it  had  appcnnted,  and  to  appoint  new  Pearce  v.  Chicago,  fl7  III.  App.  671. 

ones  at  ducretion  "until  toe  damages  atT'd  176  111.  152,  where  it  was  held 

are  bTDUght  to  souare"  with  its  views,  that  the   dismissal   of  condemnation 

On  this  ground  the  case  is  sustainable,  proceedings    at    the    instan<x    of   the 

and  in  accordance  with  settled  princi-  owner  of  the  property  condemned  has 

pies  and  sound  reason.     It  is  not  to  be  the   same   eReet  as  an  abandonment 

taken  aa  holding  that  the  land-owner  tliereof  by  the  city. 
haa  a  rested  nght  to  an  assessment         The  passage  of  an  ordinance  b^  & 

simply  because   one   has   been   made,  city,  stating  its  election  to  appropriate 

Power  to  set  aside  report  and  appoint  property  amounts  to  a  present  taking 

a  new  board,  see  Redneld  on  Railways,  of  the  property,  and  the  city  cannot 

I  72,  and  notes.    Assessment  made  by  delay   or   defeat    proceedings   by   the 

coDunission  niuat  be  approved  or  re-  land-owner   to   recover   compensation 

.  jected  by  the  court  in  lolo;   it  cannot  by  failing  to  file  the  statutoiy  bond 

amend  the  report.    Qaibome  Street,  required     before    taking    possesion. 

In  n,  4  La.  An.  1;    Anthony  Street,  In  re  Delafield,  109  Fed.  Rep.  577. 
7nr«,  20  Wend.  (N-Y.)  618;  Simons         'State    u.    Graves,    19    Md.    351; 

V.  Mumford,  2  R.   I.    172;    Oarke  v.  Graff  u.  Baltimore,  10  Md.  644 ;  Norria 

Newport,  5  R.  1.  333.     Where  a  city  v.  Baltimore,  44  Md.  606;    Baltimora 

has  accepted  and  confirmed  the  report  v.  Mu^rave,  48  Md.  272;   Milliard  v. 

of  commissioners  to  assess  damagee,  it  Lafayette,  5  La.  An.   112;    Roffignao 

is   concluded    from    withholding   pay-  Street,  In  re,  4  Rob.  (La.)  357;   Canid 

ment    because    of   an    alleged    error.  Street,  In  re,  11  Wend.  (N.  Y.)  155; 

Hirans*.  Chicago,  18  111.276;  Chicago  Anthony  Street,  in  re,  20  Wend.  (N. 

V.  Wheeler,  25  Ul.  478.    Mandamus  to  Y.)  618;   Walliiig  v.  Shreveport,  5  La. 

enforce  payment  by  sole  of  city  bonds,  An.  660;   Winkelman  v.  Chicago,  213 

Duncan  v.   Loiuaville,   g  Bush   (Ky.),  111.  360,  dting  text.     Mills  Em.  Dom. 

97.     Although  the  statute  may  pro-  {  313,  and  casee;    I«wi3  Em.  Dom. 

vide  that  tbJe  report  of  the  comrais-  chap,    xxvii,    treats   at   large   of   the 

■ioneiq,  when  oonfiimed,  shall  tx:  "final  statutory  and   other   remedies  of  the 

and   conclusive,"   this   does   not   vest  land-owner.   Where  a  corporaljon  com- 

Buch  a  right  in  the  award  as  to  prevent  mences  proceedings  to  open  a  street, 

the  legislature  from  authorizing  the  pro-  and  notifies  the  proprietor  not  to  con- 

ceedings  to  be  vacated,  and  to  refer  the  tinue  the  making  of  improvements  be 

matter  to  new  commis^onera.   Garrison  had  begun,  and  the  corporation  need- 

V.  New  York,  21  Wall.  (U.  S.)196.  letsly  ddaye  and  finally  abandons  the 

In     lUinoit    a    municipality    may  proceeding,  it  is,  under  these  circum- 

nbandon  a  pubUc  improvement,  such  stances,  liable  for  the  actual  danto^ee 

as  a  street  opening,  at  any  time  before  Buffered    by    the    proprietor,    arising 

it  has  taken  poesesaon  of  the  property,  from  the  suapeiudon  of  his  improve- 

The  judgment  awarding  the  compen-  ments.      McLaughlin   v.   Hunicipality, 

sation  to  be  p^d  for  the  land  taken  5    La.   An.   694,    distinguished    from 

does  not  pass  either  title  or  possession  Milliard  o.  Lafayette,   /b,   112;    Graff 

to  the   municipality,  but   merely   the  v.  Baltimore,  10  Md.  544.    Mandami* 

right  to  take  possesion  upon  payment  held  to  be  the  remedy  of  the  abutter 

rf  the  BUm  awarded.     Chicago  v.  Bar-  for  delay  in  completing  street  improvo- 

bian,  80  HI.  482;   Chicago  &  N.  W.  R.  ments.    Whiting  v.  Boston,  106  Mass. 

Co.  ».  Chicago,  148  111.   141:    Chicago  89.    Such  delay  is  no  lc«al  excuse  for 

V.  Hayward,  176  111.   130;    Chicago  v.  refusal  to  pay  assessment.     7b.    Afa»- 

Sbepaid,    8    111.    App.    602;     Rice   v.  danvua  to  compel  city  council  to  ap- 

Oacaito,   57   111.   App.   558;    Price   v  point  a  commiasJoner  to  assess  dam- 

Engdking,  58  HI.  App.  647;  Evanston  ages  to  abutting  property  by  altering 

V,  &Leary,  70  HI.  App.  124.    See  also  grade  of  street.    Gitson  v.  Urer-  -"- 
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if  the  municipality  deems  it  best  to  abandon  the  propoaed  work  or 
project,  it  may  do  so,  and  discontinue  proceedings,  although  it  may 
have  taken  possession  of  the  premises.  By  taking  such  possession, 
it  is  argued,  the  corporation  does  not  impliedly  agree  to  purchase  at 
the  appraisement  It  may,  nevertheless,  discontinue  the  proceed- 
ings, and  the  land-owner  can  only  demand  the  prembes,  and  dam- 
ages for  bemg  deprived  of  them  and  for  injuries  thereto.' 

§  1046  (610).  When  UnnldpaUty  concludod.  —  Nor  hat  the  mu- 
nicipal corporation  always  been  cormdered  ag  condvded  and  bound  to 
pay  the  damages  awarded,  although  the  report  of  the  commissioners 
appointed  by  it  had  been  confirmed.  The  act  to  enable  the  city  of 
Baltimore  to  procure  a  supply  of  water  authorized  the  city  to  con- 
demn lands,  required  the  inquisition  of  damages  to  be  returned  to 
the  Circuit  Court,  and  provided  that  it  "should  be  confirmed  by  the 
said  court  at  its  next  »tting,  if  no  sufficient  cause  to  the  contrary 
be  shown,"  and  the  "valuation  when  paid  or  tendered  shall  entide 
the  city  to  use  the  land  as  fully  as  if  it  had  been  conveyed  by  the 
owner."  It  was  held  that  the  city  was  not  bound  by  the  mere  in- 
quisition of  damages,  althou^  confirmed  by  the  court,  to  pay  the 
amount  awarded,  but  could,  nevertheless,  abandon  the  location  in 
question;  that  the  judgment  of  confirmation  simply  decided  the 
value  of  the  land,  and  that  payment  or  tender  of  the  valuation  is 
necessary  to  pve  the  city  a  title  to  the  property.  It  was  admitted 
by  the  court,  however,  that  if  the  owner  suffered  loss  or  injury  by 
reason  of  the  wrongful  acts  of  the  city,  he  might  recover  damages 
therefor.'    But  the  language  of  the  act  or  charter  may  be  such  as 

64  8.  Car,  455.     Injiindion,  a  remedy  Bubsequent  determination  of  the  coiin- 

for  injury  to  &  Btoae  wall  bv  a  city  cil    not    ta    proceed    with    the    work. 

taking    up    a    udewalk    in    front    of  Stewart  v.  Council  BluSs,  50  Iowa,  668. 
premises.    Niehaua  v.  Cooke,  134  Ala.         ■  Graff  v.   Baltimore,   10  Hd.  544; 

223.  State  v.  Graves,  19  Md.  351 ;   Merrick 

'  Hullin    V.   Municipality,   11    Rob.  v.   Baltimore,  43  Md.  219;    Norris  v. 

(La.)   97;     Feitea   v.   Milwaukee   (ap-  Baltimore,    44    Md.    598;     Black    o. 

proving  text),  47  Wis.  494;   Norria  v.  Baltimore,  50  Md.  236;    Baltimore  o. 

Baltimore,  44  Md.  606;  an<)  aee  Balti-  Black,  66  Md.  333;   Baltimore  v.  Mub. 

morev.MusgTave,48Md.272;  Brokaw  grave,  48  Md.  272,  approving  Balti- 

V.  Terre  Haute,  97  Ind.   178;    Sowera  more  4  Susq.  R.  R.  Co.  v.  Neabit,  10 

V.  Cincinnati,  R.  A  M.  R.  Co.,  162  Ind.  How.  (U.  S.)  395;    Garrison  v.  New 

676.     _  _  _  York,  21  Wall.  <U.S.)  196.    See  also  as 

A  city  has   the   right   through  ita  to  private  righl^  vesting.  State  v.  C3u< 

council  to  authorize  the  purchase  of  a  net,  19  Md.  351. 
right  of  way  for  a  ditch,  and  will  be        In  New  York,  the  rule  ia  that  where 

bound  to  reiipburse  the  party  author-  proceedinga  to  condemn  landa  have  ao 

ized  to  procure  it ;   but  it  cannot  enter  lar  pro^r^sed  that  the  amount  of  etsn* 

into   an   agreement   with   such   party  pensation  to  be  paid  to  the  owner  has 

that  it  will  construct  the   ditch,   nor  been  fixed  as  a  finality,  the  proceedings 

can  he  recover  damages  for  any  alleged  cannot  be  discontinued  or  abandoned. 

Injuries  he  may  bave  suffered  by  a  the  owner  has  a  vested  right  to  the 
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to  ^ve  the  land-owner  a  ri^t  to  the  sum  aSstssfid*  and  to  prevent 
the  corporation  from  aettiDg  aside  or  discontinuq^^  ^COCeedings,  as 
where  it  is  provided  "that  after  the  value  and  dairiAges|-shall  have 
been  ascertained,  the  amount  with  interest  shall  be '  paid- to  the 
person  interested,  on  demand."  '  '■.  ,■*"..;  ■.-  . 

§  1047  (611).     Eovliory  Procaodliiss;   OertlonrL  —  If  no  appetU.-. 
or  other  special  remedy  be  given,  it  has  been  very  generally  held  that 
cerHorari  lies  against  a  town  or  ci^  corporation  with  respect  to 
its  proceedings  in  laying  out,  altering,  or  improving  a  street,  and 
it  invalid  they  will  be  set  aside  by  the  courts.'    Adopting  what  it 

oompenaatJOQ,  and  payment  may  be  of  lands  to  be  taken,  the  namee  of  the 
enfc»«ed  accordiiu  to  statute,  under  owners  and  tbe  damages  payabb  to 
which  the  proceedings  were  inertituted.  each.  By  charter  these  dam&gea  he- 
People  V.  ayncnae  Com.  Coundl,  78  cama  payable  thirty  days  after  pubU- 
N.  Y.  56.  On  confirmation  of  report,  cation.  It  was  held  that  by  publica- 
the  richt  of  the  city,  in  New  York,  to  tion  the  city  became  indebted  to  the 
abandon  proceedings  ceaaes,  and  the  land-owner  in  the  amount  of  the 
di^  to  pay  ia  absolute.  Rhinebeck  damaeee  and  it  could  not  thereafter, 
A  C.  R.  Co.,  In  re,  67  N.  Y.  242.  Milla  though  within  thirty  days,  rescind  its 
Em-  Dcnn.  {312;  Lewis  Em.  Dom.  action  so  as  to  prevent  recovery 
J532.  In  New  Jermy,  it  is  held  that  there  thereof. 

IS  no  power  in  the  fegislature  to  provide         •  See  ■post,  chap,  ncd.;  anU,  \  752. 

for  the  payment  of  an  award  for  dam-  Also  Stale  v.  Wakely,  2  Nott  k  McConi 

agesinanythingbut  money,  or  to  poet-  {E.  Car.),  410;    State  v.  Cockrell,  2 

pone  tbe  right  of  the  land-owner  to  Rich.  Law  (S.  Car.),  6;    Parks  v.  Bos- 

reccive  the  same  after  the  award  be-  ton,  8  Pick.  (Mass.)  218;    Preble  t>. 

cmnee  a  finality.  Butler  v.  Ravine  R.  Portland,  45  He.  241;  Stone  o.  Boston, 

Sewer  Com'rs,  39  N.  J.  L.  665.  2  Met.  (Mass.)  220;  Pridgen  v.  Banner- 

■  Stafford    v.    Albany,    7    Johns,  man,  8  Jonps  (N.  Car.),  53;    Baldwin 

(N.  Y.)  541 ;  S.  c.  6  lb.  1.    Thus  under  v.  Banror,  36  Me.  518 ;    Gay  v.  Brad- 

the  teeislatioD  of  Indiana,  which  pro-  street,  39  He.  580;    Dwight  v   Spring- 

videa  that  if  the  city  accepts  the  report  field,  4  Gray  (Maas.),  107;    Kingman 

of  tbe  ctHmnisdanera  it  "shall  direct  v.    Plymoutn    Co.    Com'rs^    6    Cosh, 

tbe  treasurer  to  tender  to  tbe  owner  the  (Mass.)  306;   French  ti.  Spnngwdla  H. 

damages  awarded  by  the  commission-  Com'rs^   12    Mich.   207;     Monterey   v. 

era,"  the  city  becomes  liable  for  the  Berkshire  Co.  Com'rs,  7  Cush.  (Mass.) 

damages  when  the  report  is  accepted  3Q4 ;     Intendant   v.   Chandler,   6   Ala. 

and  may  be  sued  therefor.    Lafayette  890;    Ruhlman  v.   Commonwealth,   5 

V.  Schults,  44  Ind.  97,  following  Staf-  Binn.  (Pa.)  26;   Tarlton,  In  re,  2  Ala. 

ford  V.  Albany,  supra,  and  HiggLns  v.  35;  Swannv.  Cumberland,  8  Gill  (Md.), 

Chicago,  18  Dl.  276,  and  Ctdcago  v.  160;   Camden  v.  Mulford,  26  N.  J.  L. 

Wheder,  25  lU.  478.     See  Garrison  v.  49;  Dorehaaterv.  Wentworth.31N.  H. 

New   York,   21    WaU.    (U.    S.)    190;  451;    State  v.  Stewart,  5  Strob.  (a 

Famaworth  v.  Boston,  121  Mass.  173.  Car.)  Iaw,  29;   State  t>.  Swift,  t  Hill 

Condemnation   proceedings    cannot  (S.   Car.).   360;     Myers   v.   Simma,   4 

be  rescinded  or  nullified  to  the  detii-  Iowa,   500;     McCrory   v.   Griswold,   7 

ment  of  a  land-owner  who  by  virtue  Iowa,    248;     Spray   v.    Thompaon,    9 

thereof  has  acquired  a  constitutional  Iowa,  40;  Campau  0.  Detroit,  14  Mich, 

or  vested  right  to  the  damages  awarded  276;   DuMeld  v.  Detroit,  15  Mich.  474. 

him.     In  Bohannan  v.   Stamford,   80  Faust  v.  Huntaville,  83  Ala.  279,  citing 

Conn.  107,  the  city  took  all  the  steps  text.    See  also  Barr  v.  New  Brunswick, 

prescribed  by  the  charter  to  condemn  68  N.  J,  L.  255.    As  to  funcUon  of  ap- 

umd  for  park  purposes,  the  laat  step  peal  and  urtioran.    People  v.  Brighton, 

bdn^  tbe  recording  and  publication  by  20  Mich.  57;  'posl,  ^|  1591-1595. 
the  city  clerk  of  the  descriptive  survey         So  in  Vermont,  it  ia  held  that  the 
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regarded  aa  thg ''^I^tablished  general  doctrine,  the  Supreme 
Court  of  die.Bnit^  States  has  held  that  the  Federal  Circuit  Courts, 
sitting  in  ^yity,  will  not  interfere,  by  injunction  or  otherwise,  -mtb 
the,pr<M:eeding3  and  determinations  of  the  municipal  authorities  in 
otereiairig  the  power  to  open  streets,  unless  it  becomes  necessary 
■'.lo'-ptevent  a  multiplicity  of  suits  or  irreparable  injury,  or  unless  the 
-.  proceeding  sought  to  be  annulled  or  corrected  is  valid  upon  its  face, 
and  the  alleged  invalidity  consists  in  matters  to  be  proved  by  extrin- 
sic evidence.  There  must  be  some  recognized  ground  of  chancery 
jurisdiction,  or  equity  will  not  interfere.  If  the  proceedings  are 
void,  and  do  not  cast  a  cloud  upon  the  owner's  title,  he  must  resort 
to  the  ordinary  legal  remedies.  If  the  municipal  authorities  have 
failed  to  follow  the  provisions  of  the  charter,  or  have  exceeded  the 
jurisdiction  which  it  confers,  the  remedy  of  the  land-owner  for  the 
review  and  correction  of  the  proceedings  is  by  certiorari,  or  other  legal 
remedy,  and  not  by  bill  in  equity.' 

proceedings  t^  the  county  court  to  lay  delegated  to  appropriate  land  for  pub- 
out  roads  are  not  by  the  couree  of  the  lie  use,  in  passing  a  resolution  lA  its 
conunon  Ian,  and  can  only  be  revised  intention  to  extend  b  street,  such 
upon  certiorari,  or  by  writ  of  manda-  action  being  the  exercise  of  a  purely 


f   a   proa  ^ 

Adams  v.  Newfane,  8  Vt.  271;  Lyman  lie  to  review  an  order  of  the  council 

V.  Burlington,  22  Vt.  131;  WoociKtock  condemning  land  for  _public  use,  auch 

V.  Gallup,  28  Vt.  687,  where   Redfidd,  order  being  the  exercise  of  a  function 

C.  J.,  very  fully  considers  the  proper  judicial  in  its  character.     WuIkd  v. 

office  of   writs   of  certiorari  and  man-  San  Francisco,  101  Csl.  15. 

damvB  in  the  nature  of  a  procedendo.  '  Ewini;  v.  St.  Louis,  5  Wall.  413; 

The  latter  was  deemed  the  more  ap-  Hannewinkle  v.  Georgetown,  15  WaU. 

propriate  remedv  where  the  inferior  648;  Illinois  Cent.  R.  Co.  v.  Chicago, 

tribunal  disposed  of  the  case  upon  an  138  SI.  463,  462;  Marab  ti.  Brooklyn, 

incidental  question   and  not  upon  the  60  N.  Y.  280;    Hatch  v.  Buffalo,  38 

merits.      See   Rand   v.   Ton-n.-tend,   26  N.    Y.   276;     Guest   v.    Brooklyn,   6fl 

Vt.  670.    When  remedy  of  abutter  is  N.  Y.  606.    In  case  first  cited,  the  city 

by  certiorari,  and  wiien  in  equity.     See  of  St.  Louis  had  condemned  a  portion 

further  Whiting  v.  Boston,   106  Mass.  of   the  complainant's   property   for  a 

S9;    Jones  v.  Boston,   104  Mass.  461:  street,  and  assessed  benefits  and  dam- 

poal,  Si  1570-1590.    It  is  held  in  New  ages,  and  renderwl  judgment  aceord- 

Yark    (People   r.    New   York,    2   Hill  ingly.    The  compLunant  filed  a  bill  in 

(N.  Y.),  9),  and  Ohio   (Dixon  v.  Cin-  tlie  United  States  Qrcuit  Court  to  en- 

cinnati,   14  Ohio,  240),  that  certiorari  join  the  cnTorccment  of  the  judgment 

will  not  lie  in  such  cases  unless  given  and  also  to  obtain  compensation  for  the 

by  statute,  but  the  cases  above  referred  property  appropriated  for  the  street, 

to  will  ehow  that  the  opposite  opinion  The  bill  net  forth  various  grounds  of 

has  been  very  generally  adoptea.    See  allesed   illcRality   in   the   proceedings. 

People  V.  Stifwell,  1  N.  Y.  531.    Office  and  a  demurrer  thereto  was  suatdnSi. 

of.ewttoran,  in  such  cases.     Mills  Em.  "Of  these  grounds  for  relief,  the  prinei- 

Dom.   S  333.     Post,   chap.  xxxi.     Re-  pal  are,"  says  Mr.  Justice  FieW,  giving 

view  of  proceedings  and  mode  thereof,  the  judgment  of  the  Supreme  Court, 

Lewis   Em.    Dom.    chap.    xrii.      Post,  "tliat    the    proceedings    were    taken 

S!  1591-1693,  and  cases.    Index  ~  Cer-  without  notice  to  the  complainant,  or 

txorari;  Remedy.                                .  any   appearance    by    him;     that   the 

In  Ctdijomia  it  b  held  that  certiorari  notice  provided  by  law  was  not  pub- 

,ni  ■,n+  i,~  *„  ™,.jn„  ti.„  ...; 1  -  liabod  as  required;   that  no  proviaon 

was  made  for  compensation  for  the 
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§  1048  (612).  OompensaUoa  to  Ownu;  BsnudieB.  — Respecting 
eomptnsaUcm,  the  mode  of  ascertaining  the  amount  in  case  of  disa- 
greement, the  time  and  manner  of  ■paymeid;  and  the  remediea  for 

property   taken;    that   no   power  to  Wakehr,  2  Nott  &  McCord  (S.  Car.), 

rmder  tbe  judgment  was  vested  in  the  410 ;  State  v.  Cockiell,  2  Rich.  (S.  Car.) 

mayor  by  the  legislature  or  charter,  and  L.  6;   Spray  v.  Thompson,  9  Iowa,  40; 

that  tbe  statute  under  which  the  pro-  Ewing  i>.  St.  Louis,  6  Wall.  (U.  S.) 

ceedings  puroorted  to  have  been  talcen  413. 

was  repealed   befoic   the   proceedings  A   municipal    corporation   will,   on 

were  completed.    Theee  grounds  are,  application  (d  the  owner,  be  enjoined 

by  tbe  demurrer,  admitted  to  be  true;  jrom  appropriating  ■private  property  for 

and  bdng  true,  no  reason  exists  upon  the  purpose  of  a  street,  until  it  com- 

wbich  to  justify  tbe  inteqxMition  of  a  plies  with  the  law,  by  assessing  and 

"     '        ■■                ""              .    .  .      1    ■          lamages    to    the    owner, 
.   Bush,   19    Ind.   326,   or 


the  first.  If  the  proceeding  for  its  dotte  City,  2  Dillon  C.  C.  376;  Gard- 
appropiiation  were  void,  the  title  re-  ner  v.  Newburgh  Trs.,  2  Johns.  Cb. 
mains  in  the  complamant,  and  he  can    (N.  Y.)  162. 

leaort  (unless  the  legislature  has  re-  When  equity  will  interfere  by  in- 
quired him  to  pursue  a  particular  junction  to  restrwn  the  illegal  and  unr- 
lemedy)  to  the  ordinary  remedies  authorised  acta  of  municipal  corpora- 
afforded  by  law  for  the  recovery  of  the  tions.  Seeposf,  chap,  xxxi.,  5  1670.  In- 
poBseasion  of  the  real  property  wrong-  dex,  tit.  Erptity;  .Injunction;  Remedy: 
fully  withheld,  or  for  the  redress  of  Retldall  v.  Bryan  (condemnation  of 
trespasses  upon  it."  5  Wall.  418,  41S.  property),  14  Md.  444;  Richardson  v. 
Followed  and  approved;  Anderson  v.  Baltimore,  8  Gill  (Md.),  433;  Alex- 
8t.  Louia,  47  Mo.  479,  486;  distin-  ander  v.  Baltimore,  5  Gill  (Md.),  383; 
guisbed,  Lesliev.  St.  Louis,  47  Mo.  474;  Mills  Em.  Dom.  JJ  90,  128,  130,  141; 
commented  on,  Coulson  v.  Portland,  Lewis  Em.  Dom.  chap,  xxviii,  on  the 
Deady,  481;  Miller  v.  Mobile,  47  Ala.  remedy  for  a  wrongful  interference 
183.  The  owner  of  land  wrongfully  with  property  under  color  of  eminent 
taken  bv  a  city  and  converted  into  domam.  Opening  alreefs.  Attomey- 
and  used  as  a  public  street,  may  main-  General  v.  Patterson,  9  N.  J.  Eq.  624; 
tain  ejectment  against  a  city  for  its  Iowa  Col.  Tr^.  v.  Davenport,  7  Iowa, 
recovery,  Amistrong  ».  St.  Louis,  69  213;  Connolly  v.  Griswold,  7  Iowa, 
Ho.  309;  Anderson  v.  St.  Louis,  47  418;  lb.  248;  Harness  v.  Chesapeake 
Mo.  479,  484;  Hammersloughti.  Kansas  &  O,  Canal  Co.,  1  Md.  Ch.  Deo.  248; 
aty,  57  Mo.  219.  The  general  subject  Walker  v.  Mad  River  &  L.  R.  Co., 
ia  further  treated  in  chap,  xxxi.,  post,  8  Ohio,  38;  Western  Md.  R.  Co.  v. 
a  1589,  1690,  1592.  Omngs,   15  Md.   199;    Henry  v.  Du- 

Where  the  charter  of  a  city,  in  con-  buque  4  Pac.  R.  Co.,  10  Iowa,  540; 
ferring  upon  it  the  power  of  opening  Browningn.Camden&W.  R.  &Tr.  Co., 
streets,  gtvea  to  the  parties  considering  3  H.  W.  Green  Ch.  (N.  J.)  47;  Ragat* 
thanselvea  aggrieved  by  the  proceed^  tj.  Dubuque,  4  Iowa,  349. 
ings  an  appeal  to  a  court  of  competent  As  to  prohibition  as  a  remedy  against 
juriadiction,  with  a  right  toa  jury  trial,  Slegiil  corporate  proceedings.  State  v. 
they  should  seek  redress  in  that  tribu-  Wakoly,  supra;  Mayo  v.  James,  12 
nal,  and  not,  at  least  ordinarily,  by  a  Gratt.  (Va.)  17;  Warwick  v.  Mayo,  15 
bill  in  equity.  Methodist  Prot.  Church  Gratt.  (Va.)  528;  Williams,  In  re,  4 
V.  Baltimore,  6  Gill  (Md.),  391;  Dus-  Ark.  537  and  note,  with  forma.  Ar- 
suau  V.  Hunicipality  No,  1,  6  La.  An.  nold  v.  Shields.  6  Dana  (Ky.),  IS; 
676;  Stewart  ii."Baltimore,  7  Md.  500;  posi,  chap,  xxxi,  S  1596. 
B^timore  v.  Climet,  23  Md.  449.  If  In  Missouri,  the  title  to  real  estate 
•n  appeal  is  given,  that  course  is  proper  being  involved,  it  is  held  that  the 
for  an  aggrieved  party  to  pursue;  if  Supreme  Court  has  appellate  juris- 
be  has  no  other  remedy^,  he  may  have  diction  in  a  condemnation  case  begun 
A  eertiorari,  but  not  an  miunction,  un-  by  a  city  to  establish  a  public  street, 
lew  on  equiUble  grounds.     State  v.   Tarkio  v.  Clark,  1S6  Mo.  286. 
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its  enforcement,  some  principles  applicable  to  municipal  corpora^ 
tiona  must  be  noticed.  Nearly  all  of  die  Constitutions  provide 
that  "just  compensation"  shall  be  made  for  the  property  taken; 
and  that  view  is  believed  to  be  sound  which  regards  this  language 
as  necessarily  contemplating  compensation  of  a  pecuniary  character, 
in  respect  to  the  property  appropriated.  Some  of  the  Constitutions 
go  more  into  detail,  and  in  terms  provide  that  the  compensation 
shall  be  made  "in  money,"  and  some  contain  a  clause  as  to  the 
time  of  payment,  as  that  it  shall  be  first  made  or  secured,  that  is, 
made  or  secured  before  the  property  b  taken  or  applied  to  the  pro- 
posed public  use;  and  some  contain  a  provision  giving  the  land- 
owner the  right  to  have  the  compensation  determined  by  a  jury.' 
It  is  not  within  the  scope  of  this  work  to  follow  out  these  different 
provi^ons  into  the  construction  which  they  have  received  in  the 
courts  of  the  various  States,  nor  to  descend  to  a  detailed  notice  of 
the  decisions  upon  special  enactments  or  charters.  It  must 
suffice  to  state  the  leading  principles  which  the  adjudications  have 
established,  and  to  refer  to  the  authorities  for  a  more  full  illustra^ 
tion  and  development  of  the  subject.  In  the  outset  it  is  proper  to 
observe  that  a  fundamental  consideration  in  the  construction  and 
application  of  these  constitutional  provisions  is,  that  they  have 
been  found  necessary  to  secure  adequate  protection  to  private 
property,  and  that  they  should  be  vigorously  upheld  in  their  full 
extent  and  fair  meaning.  In  construing  statutes  or  charters  dele- 
gating the  power  of  eminent  domain,  and  pointing  out  the  mode  of 
exercising  it,  it  is  the  duty  of  the  judicial  tribunal  to  insist  that 
every  proviaon  intended  for  the  benefit  of  the  owner  shall  be  sub- 
stantially and  in  all  material  respects  complied  with  before  he  shall 
be  divested  of  hb  property.     Except  so  far  as  the  mode  of  pro- 

'  "The  compensation  under  the  trusts  to  which  the  land  was  subject, 
statute  is  for  d&maKes  resulting  from  and  stands  ra  ita  place.  Dunlop  v. 
the  taking  of  the  bed;  the  award,  York,  mpra;  Esst  LincolnBhire  R.  Act, 
therefore,  must  be  taken  to  be  for  so  In  re,  1  Sim.  [v.  s.)  260;  Cockfidd 
much  as  the  property  of  the  clamant  Burial  Board, /nre,  IS  Beav.  153;  Lip- 
was  thereby  reduced  in  value."  Dun-  pincott  v.  Smyth,  2  L.  T.  n.  b,  79;  Hall 
lop  V.  York,  16  Grant  (Canada),  216,  v.  London,  Chatham  &  Dover  Ky.  Co., 
223.  This  raises  the  question  as  to  the  14  L.  T.  h.  8.  A5\ ;  Cooper  u.  Gostling, 
title  of  the  claimant.  It  is  not  to  be  0  L.  T.  «.  s.  77 ;  Harr.  Munic.  Uan. 
assumed  that  the  person  in  posseesioD  (5th  ed.)  370. 

is  the  absolute  owner  of  the  land.    He  Where  proceedings  have  no  effect 

may  not  have  any  title,  an  imperfect  because  of  lailure  to  pav  the  compensa- 

title,  or  a  title  subject  to  encimibrancea.  tJon  within  the  specified  time,  new  pro- 

Unless  a  charge  on  the  land  were  made  eeedingt  may  be  inaugurated.     CSnciD- 

a  charge  upon  the  compensation,  the  oat!   Southern  Ry.   Tra.   v.   Haas,   42 

security  would  be  impaired  at  the  ex-  Ohio  St.  36.     See  ante,  \  994;   post, 

pense  of  the  chargee.    The  money  be-  {{  1151,  1677,  and  notes. 
comes,  as  it  were,  impressed  with  the 
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cedure  i3  otduned  by  the  Conatitution,  it  is  competent  for  the  legis- 
lature to  prescribe  it,  and  the  mode  prescribed  must,  as  we  have 
seen,  be  strictly  and  guardedly  pursued,  although  umeasooable 
nicety  should  not  be,  and  is  not,  required.' 

S  1049  (613).  Same  Satjeet.  —  If  the  act  or  charter  authoriziiig 
the  appropriation  of  the  property  itself  provides  a  specific  remedy  to 
the  landr^nmer,  by  which  the  amount  of  his  compensation  shall  be 
ascertained,  that  method,  if  it  is  complete  or  adequate,  is  usually 
regarded  as  exclusive.'  So  long  as  the  municipality  pursues  and 
keeps  within  its  legislative  grant  of  power,  it  is  not  liable  to  a'com- 
mon-law  action,  nor  will  it  be  enjoined ;  yet  if  it  violates  or  tran- 
scends its  authority,  the  land-owner  may  bring  his  action  of  case, 
ejectment,  or  trespass;  and  equity  will  frequently  grant  an  in- 
junctioD  to  restrain  an  unauthorized  use  or  appropriation  of  private 
property.* 

S  1050  (614).  Sanw  Subject.—  When  a  aireet  ia  finally  eHabliahedf 
the  party  whose  land  has  been  taken  is  entitied  to  payment,  al- 


Louia  V.  Fisnl^,  78  Ho,  41,  quoting  the         '  See  authorities  cited,  supra,  g  1047 
'    '    ' '■        -'    ■  '  ■  '■  ote.    This  subject  ia  very  fully  '       '    ' 

1  Redfield  on  R^w^b,  j  81, 


text,  find  holding  that  &  lestrictioQ  note.   This  subject  ia  very  fully  tre&ted 
ujWn  extending  a  street  except  upon   ia  Redfield  on  Railw^s,  j  81,  p^  3"° 
e  v-nanimoua  eonaent  Ot  the  board  of   (6th    edition) ;     in    Mills    Em. 


public  improvementa  had  the  effect  ot  f  f  84-93,  292;  and  in  Lewis  Em.  Dom. 

TTittlfing  Buch  consent   a  jurMitiional  chap,  xxviii.    See  also  1  American  Rail- 

jact  without  which  tlie  dty  could  not  way  Cases,  166-171,  note,  and  cases 

take  action.    See  supra,  f  1041.  cited  and  reviewed;    Floyd  v.  Turner, 

'  Hills  Em.  Dom.  £{  87,  88;  infra,  23  Tex.  203;  Doe  «.  Manchester,  B.  &. 

S  1060.  note;  Lewis  Em.  Dom.  i  608;  R.  R.  Co.,  14  M.  4  W.  687;  Cwro  & 

Cotton  B.  Hamilton  t  T.  Ry.  Co.,  14  F.  R.  Co. ». Turner,  31  Ark.  405;  Keroo 

Up.  Can.  Q.  B.  87;    Rankin  v.  Great  Am.  Railroad  Law,  230;    Smalley  v. 

WeHtemRy.  Co.,  4Up.  Can.  C.  P.  463;  Blackburn  Ry.  Co.,  2  H.  &  N.   158; 

Grimshawev.  GnndTninkRv.  Co.,  10  Boston   v.    RobbioB,    126    Mass.    384; 

Up.  Can.  Q.  B.  493;   Welland  County  Cushnian  v.  Smith,  34  Me.  247;   Sower 

o.  Buffalo  i  L.  H.  Ry.  Co.,  30  Up.  Can.  *.  Philadelphia,  35  Pa.  St.  231 ;   Hunt- 

Q.  B.  147;  B.  c.  31  Up.  Can.  Q.  B.  539;  ington  v.  Kenower,  12  Ind.  App.  456. 

Jones  V.  Btanst«ad,  3.  &  C.  R.  Co.,  L.  R.  If  the  statute  provides  no  method  by 

4  P.  C.  App.  98,  120;   McLean  v.  Great  which  the  land-owner  may  coerce  pay- 

WeBteniR^.Co.,33Up.Can,Q.B.198;  ment  from  the  municipality,  he  may 

Harr.  Munic.  Man.  (5th  ©d.)  367-371;  bring  an  independent  action.    Jamison 

Kimble  V.  White  W.  V.  Canal  Co.,  1  v.  Springfield,  53  Mo.  224.    Under  Con- 

Ind.  285;  Calking  v.  Baldwin,  4  Wend,  etitution  of  Iowa  unpaid  owner  may 

(N.  Y.)  667;  Lafayette  &  L  R.  R.  Co.  maintun  ejectment.     Daniels  v.  Chi- 

V.  Smith,  8  Ind.  249;  New  Albany  A.  cago  4  N.  W.  R.  Co.,  35  Iowa,  129.    So 

S.  R.  Co.  V.  Connelly,  7  Ind.  32;   Indi-  in  Mianaiippi.     Memphis  4  C.  R.  Co. 

ana  Cent.  R.  Co.  v.  Cakes,  20  Ind.  9;  u.   Payne,  37  Hiss.   700.     But  not  in 

UiteheU  ir.  Franklin  4  C.  Turnp.  Co.,  3  Arkanaaa.    Cairo  &  F.  R.  Co.  v.  Turner, 

Humph.  (Tenn.)  456;  Brown «.  Beatty,  31  Ark.  405;   Index,  Remedy. 
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though  the  street  haa  not  been  opened.'  So  it  is  generally  held 
that  such  a  party  is  entitled  to  payment  when  the  report  of  the 
commissioners  of  assessment  has  been  finally  acted  on  and  con- 
firmed, or  when,  before  confirmation,  the  municipal  authorities  have 
taken  and  retain  actual  use  of  his  property.'     When  the  owner's 

I  Shaw    V.    Ch&i1eato\m,    3    Men  «upra,E1014i  Hills  Em.  Dom.  }{  30- 

(Masa.),  £38;  Philadelphia  ti.  Dickson,  36  a.    Lewis  Em.  Dom.  chap.  v.  is  de- 

38  Pa.  St.  247;  Griega  u,  Foote,  4  Allen  voted  to  the  question  "What  consti- 

(MoM.),  195;   Kimball  v.  Rockland,  71  tutes  a  taking,     within  the  meaning  of 

Me,  137.    The  constitutional  provimon  the  constitutional  provision.    By  actual 

against  taking  private  property  until  opening  and  construction  of  a  street, 

compensation  be  made,  meana  taking  the  date  of  taking  relates  back  to  the 

the  property  from  the  owner  and  actur  date   of   the   ordinance   adopting   the 

oU^applyingit  to  the  use  of  the  public,  route,   and  an   owner  through  whose 

A  survey  and  other  preliminary  steps  land  the  street  was  surveyed  is  entitled 

are  not  a  taking,  within  the  meaning  of  to  damages  for  the  compulsory  stop- 

the  Constitution.    But  until  the  com-  page  of  an  improvement  on  wrdch  he 

Snsation  the  owner  is  entitled  to  has  baa  expended  a  considerable  sum  of 

en  made  or  tendered  as  required  by  money,    the   ordinance    adopting   the 

law  a  street  cannot  be  opened  or  uaoa,  route  having  warned  the  owner  to  stop 

and  an  entiy  to  grade  or  prepare  the  his  improvement.    Witman  v.  Reading, 

ground  for  a  street  would  be  illegal  and  191  Pa.  St.  134. 
a  tre^>ass.     Stewart  v.  Baltimore,  7        *  Ante,  {§1045,  1046.    See  Johnson 

Hd.   500.      That   pieliminarv   surveys  c.  Alameda  County,  14  Cal.  106.    As  to 

mav  be  authorized  by  the  le^lature  right  of  land-owner  to  recover  interest 

witnout  making  compensation  there-  on  assessment  of  damages.    Shoemaker 

for,  and  that  they,  when  so  authoriied,  u.  United  States,  147  U.  8. 282;  Phillips 

are  not  trespasses,  see  authorities  cited  v.   South  Park  Com'rs,   119   HI.   6^; 

in  Redfield  on  RaUways,  S  66.     But  Old  Colony  R.  R.  Co.  o.  Miller,  125 

while  the  state  has  the  right  to  enter  Mass.  1 ;    Fink  v.  Newark,  40  N.  J.  L. 

upon  private  lands  for  the  purpose  of  11;  Matter  of  Bassford,  36  N.  Y.  Misc. 

nrveuxng  and  locating  boandary  Una,  732;   Matter  of  flast  175th  Street,  49 

e.  j7.,lMiuiidBry  lines  between  counties,  N.  Y.  App_.  Div.  114,  aff'd  162  N.  Y. 

its  agents  exceed  tbcir  lawful  powers  661 ;   Dcering  v.  New  York,  51  N.  Y. 

when,  without  provision  for  compensa-  App.    Div.    402 ;      Matter    of    River- 

tion.  they  inflict  Hubstantial  and  per-  side  Park,  59  N.  Y,   App.  Div,  603, 

nanent  damages   upon  such  property  aff'd  167  N.  Y.  627;    Haley  v.  Phila- 

in  locating  a  permanent  base  line,  al-  delphia,  68  Fa.  45,  48,  49.    In  Pennxj^ 

though  the  work  is  done  with  due  care  vania,  on  the  theory  that  an  award  is  a 

and  skill;  as,  for  example,  where  they  judgment,   it  bears  interest  from 'the 

fell  trees  on  a  strip  of  land  several  miles  date  of  confirmation.     Philadelphia  v. 

in  length  and  several  feet  wide.    Litch-  Dyer,  41  Pa.  St.  463;  North  WhitehaU 

field  V.  Bond,  186  N.  Y.  66,  pev'g  105  t.  Keller,  100  Pa.  105;  Second  Avenue, 

N.  Y.  App.  Div.  229.    Where  a  street  7  Pa.  Super.  Ct,  62;  King  *.  Brown,  31 

is  laid  out  by  the  municipal  authorities  Pa.  Super.  Ct.  50.    As  to  taxet  and  a»- 

and  remains  unopened  upon  the  con-  eeasments,  Deering  v.  New  York,  51  N. 

firmed  plan,  the   foct  that  an  owner  Y.  App.  Div.  402;    Cnrpenter  v.  New 

sold  lots  described  with  reference  to  the  York,  61  N.  Y.  App.  Div.  584;  Matter 

street  does  not  affect  his  right  to  com-  of  Riverside  Park,  59  N.  Y.  App.  Mv. 

pensation  when  the   land   is  actually  603;  aff'd  167  N,_Y.  627. 
taken  for  the  street.      In  re  Brooklyn         After    proceedings    in    inmtum    to 

Street,  118  Pa.  St.  640.  establish  a  street  have  been  commenced 

The  right  to  compensation  is  a  per-  and  damages  awarded,  the  land-owner 

toTUil  one,  and  belongs  to  the  owner  does  not  debar  himself  of  the  right  to 

of  the  property  at  the  time  the  property  damages  by  platting  his  property  and 

b  taken.    King  v.  New  York,  102  N.  Y.  selUng  lots  recogniamg  the  existence  of 

171,  where  a  Ughway  had  been  closed  the  street.     Jersey  City  v.  Sackett,  44 

by    statutory    authority.      What    is  N.  J.  L,  428. 
deemed  a  "taking."  Post,  f  1679,  note; 
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ri^t  to  damages  is  vested  or  complete,  he  may,  in  proper  cases 
sue  the  municipality  therefor,  or  have  a  mandamva  to  compel  it  to 
pay  or  to  proceed  to  collect  the  assessments  which  constitute  the 
fund  from  which  payment  must  come.^ 

§1051  (615).  Wb«n  Paymflnt  to  be  made.  —  In  the  absence  of 
controlling  constitutional  provisions,  it  is  competent  for  the  State  to 
authorise  municipal  corpcmitions  to  take  private  property  for  public 
use  vritkovt  first  making  payment;  but  it  is  not  usual  for  the  legis- 
lature to  confer  this  power,  and,  even  if  it  does,  it  is  still  necessary, 
by  some  enactment,  that  it  shall  make  certain  and  adequate  pro- 
vi^on  by  which  the  owner  can  coerce  compensation,  through  the 
judicial  tribunals  or  otherwise,  without  unreasonable  delay.'    Either 

'  Mobile  V.  lUchardsoQ,  1  St«w.  &  603;    HavsThill  Bridge  Proprietots  v. 

Port.  (Ala.)  12;  Shaw  n.  Chailestown,  Eaaex  County,  103  Mass.  120;    State 

3  Allen  (Mass.),  538;    Philadelphia  v.  v.  Several  Kecea  ot  Land,  79  Neb.  638; 

Dyer,  41  Pa.  St.  463;    Philadelphia  v.  113  N.  W.  Rep.  248;  Loweree  b.  New- 

rhckaon,38Pa.gt.247:  StatBo.HugK,  art,  38  N.  J.  L.  161 ;   State  ».  Happen- 

44  Mo.  116;   State  n.  Keokuk  (mand^  heimer,   54   N.   J.   L.   268;    Peopfe  v. 

miMtocoll«!t8fl9e88ment),9Iowa,438;  Hayden,  6  HiU  (N.  Y.),  359;  Rextord 

Rexford  v.  Kaight,  11  N.  Y.  308;  Hig-  o.  Knight,  11  N.  Y.  308;  Sageii.  Brook- 

nns  V.  Chicago,  18  lU.  276;    Rome  v.  lyn,  89  N.  Y.  188;    Re  United  States. 

Jenkins  (action  for  value),  30  Ga.  154;  96  N.   Y.  227;    Matter  of  New  York 

McCormacku.  Brooklyn,  108  N.Y.  49;  Oty,   99  N.   Y.   569,   677;    People  ». 

HoUingBWorths.  Tensas  Parish,  17  Fed.  Adirondack  R.  Co.,   160  N.  Y.  225; 


the  proceedings  have  been  provisional  686;    Stat«  o.  Lyle,  100  N.  Car.  497, 

and  subject  to  final  action  of  the  proper  quoting  text;    Cherry  v.  Lane  County, 

authorities,  their  abandonment  will  not  25  Oreg.  487;    In  re  Sedgeley  Ave.,  88 

entitle  the  owners  of  land  to  damages;  Pa.  St.  609;    Delaware  County's  Ap- 

the  fact  that  an  owner  has  been  led  to  peal,  119  Pa.  159;    Searle  v.  Lead,  10 

suppose  that  a  street  would  be  laid  out  8.  Dak.  312 ;   Smith  v.  Taylor,  34  Tex. 

andhad  acted  on  such  belief  gives  him  589;    Brock  v.  Hishen,  40  Wis.  674; 

DO  light  of  action.    Carson  c.  Hartford,  Stat«  f.  Hogue,  71  Wis.  384;   Stated. 

48  Conn.  68:  supra,  {1044;  post,  !  1651,  Superior,  81  Wis.  649;  Cooley  Const, 

note;  MiUs  Em.  Domain,  i  146.   A  dt;  Lim.  660. 

is  not  primarily  liable  for  benefits  as-  So  far  as  the  Ftderal  CtmatUution  is 
sesaed  against  individuals.  Shaffner  concerned,  it  is  settled  by  repeated  de- 
V.  St.  Louis,  31  Mo.  264.  If  land  be  cisions  that  a  Btat«  may  authorize  the 
taken  for  a  public  improvement  under  taking  of  property  prior  to  any  pay- 
the  charter  of  a  city,  and  the  assess-  ment  or  even  final  determination  of  the 
ment.made  to  the  owner  be  set  aside,  amount  of  compensation.  Backus  v. 
an  action  at  law  will  not  lie,  as  upon  an  Fort  Street  Union  Depot  Co.,  169  U.  8. 
ossunpsvt  for  the  value  of  such  land  557.568;  Cherokee  Nation  r.  Southern 
and  damages.  Paret  v.  Bayonne,  40  Kan.  B.  Co.,  135  U.  S.  641;  Sweet  v. 
N.  J.  L.  333.  Index,  Actiani  and  Rechel,  159  U.  S.  380;  Williams  v. 
LiabOity;  Remedy.  Parker,  188  V.  8.  491,  502;  Adiron- 
*  Sweet  V.  Rechel,  159  U.  S.  380;  dack  R.  Co.  v.  New  York,  178  U.  S. 
HcCann  v.  Sierra  County,  7  Cal.  121 ;  335,  339.  In  Miumidtusetts,  payment 
Curraa  v.  Shattuck,  24  Cal.  427;  need  not  precede  the  vesting  ol  title  in 
Meeker  v.  Chica^,  96  Bl.  App.  23;  the  municipality  when  a  definite  and 
Hughes  V.  Milhgan,  42  Kan.  396;  fixed  method  of  ascertaining  and  re- 
State  V.  Spencer,  63  Kan.  655;  Buck-  covering  compensation  is  provided. 
tr^ter  v.  School  Dist.  No.  42,  65  Kan.  Sweet  v.  Rechel,  159  U.  S.  380;  Haver- 
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by  constitutional  pro^nsion  or  leg^lative  enactment,  the  almost  in- 

vaiiable,  and  certainl;  the  just,  course,  is  to  require  payment  to 

bill  Bridge  Proprietor  v.  Easex  County,  143  Ind.  192.  Distiiietum  in  this  respect 
103  Mass.  120,  124,  125;  Attorney  between  municipal  and  private  corpora- 
General  v.  Old  Colony  R.  Ck>.,  160  Mass,  tions.  SeeLowereecNewark,  38N.  J. 
ea,  90.  L.  151 ;  Morris  Canal  &  B.  Co.  w.  Jersey 

In  Chapman  v.  Gates,  64  N.  Y.  132,  City,  26  N.  J.  Eq.  294 ;  Webber  v.  To- 

146,  AUm,  J  ,  referring  to  People  v.  ledo,  23  Ohio  Civ.  Ct.  237.    Require- 

Hayilen,  6  Hill  (N.  Y  ),  3£9,  tujira,  ex-  ment  to  /trstroake  payments  construed, 

premee  the  oinnion  that  provision  for  Redman  v   Fhila.,  h!  ft  M.  R.  Co.,  33 

compensation  to  the  Wd-owners,  by  N.  J  Eq.  16o;  Lewis  Em.  Dom.  {£  454- 

meana  of  a  local  special  asaeosment  on  456,  457.    Mills  Em.  Dom.  |f  124-126. 

lands  adjoining  thoBC  taken,  to  raise  The  Constitution  of  Catifomia  (art.  I, 

the  money  retjuired,  is  not  a  sufScient  {  14)  excepts  municipal  corporations 

compliance   with   the   requirement   of  from  the  limitation  "that  compeosatioD 

the  Constitution  as  to  compensation,  ahall  be  p'st  made,"  &c. 

and  doM  not  bring  the  case  within  the  The  cnarter  of  Mobile,  which  author- 

doctiine  Itud  down  by  Ndaoti,  C.  J.,  in  izes  the  taking  of  private  property  fot 

People  V.  Haydeo.    To  the  effect  that  streets,  without  compensation,  except 

a  fund  to  be  created  by  a  special  aa-  assumed  benefits  or  damages  assessed 

sessraent  upon  lands  benefited  is  not  by  a  Juiy,  is  unconstitutional,  aa  the 

a  aure  and  adequate  provision  for  coni-  Constitution  provides  that  no  property 

pensation  which  will  roeet  the  conatitu-  shall  be  appropriated  for  use  of  a  cor- 

tional  requirement,  see  Sage  v.  Brook-  poration  for  rignt  of  way  until  full  com- 

Wn,  89  N.  Y.   189,   198;    Brewster  v.  pcnaation  therefor  be  made  in  money. 

Rcwers  Co.,  169  N.  Y.  73,  80 ;   Mitchell  irrespective  of  any  benefit  to  be  derived 

V  White  Plains,  62  Hun  (N.  Y.),  231 ;  therefrom.     MiUer  v.  Mobile,  47  Ala. 

Hatter   of    South    Market    Street,   67  163.      Under  the  same  constitutional 

Hun  (N.  Y.)j  594.    But  sufficient  and  provision    a  clause  in  charter  of  city 

d^nite  provision  to  secure  the  com-  requiring  assessment  of  damages  to  be 

pensation  is  made  when  the   munici-  made  by  a  jury  of  viewere  or  conunis- 

pality  ia  liable  for  any  deficiency   in  rioners  who  shall  take  into  conndera' 

the  awards  resuittng  from  failure  of  tJon  the  benefits  to  the  owner's  lands, 

tiie  anpcoaqent.    Hatt«r  of  Church  92  and   after   payment  or  tender  of  the 

N.  Y.  1,0;   State  V.  Superior,  81  Wis.  assessed  datnagea,  providing  that  pead- 

649.  ing  appeal,  if  any,  the  corporate  au- 

Authority  to  towns  and  ciii^  to  open  thoritiea   may  take  possession  of  the 

streets,  and  to  take  private  property  for  land  and  proceed  with  the  opeaing,  &o,, 

public  use,  without  first  ruakmc  com-  of  the  street  on  pving  a  bond  with 

eensatiou  therefor,  has  frequently  been  security,  held  void.  Riust  v.  Hunts- 
eld  legal  in  the  absence  of  special  con-  ville,  ^  Ala.  279. 
atitutional  provis  ons  requiring  pay-  In  Maryland,  until  streets  are 
mentbe/oreposses9ionoruaebeenjoy«I.  opened  and  compensation  paid  to  tha 
Drordjeigor  v.  Reed,  11  Ind.  420;  Low-  owner,  the  city  has  no  more  right  to 
eree  e.  Newark,  38  N.  J.  L.  161;  John-  the  bed  of  the  street  than  any  other 
son  V.  Ocean  City,  74  N  J  L.  187;  stranger  would  have.  Baltimore  d.  St. 
Randolph  c.  Union  County,  63  N.  J.  L.  Agnes  Hosp.,  48  Md.  419;  Casey  v. 
155,  162;  McCormick  u.  Lafayette,  1  Inloes,  1  Gill  (Md.),  510. 
Ind.  48;  Bloodrood  v.  Mohawk  (t  H.  If  an  adequate  and  compUte  mode  of 
R.  R.  Co.,  18  Wend.  {N.  Y.)  9;  Beek-  obtotninfl  compemaHon  is  KpedficaUy 
man  v.  Saratofnt  &  8.  R.  Co.,  3  Ptuge  provided,  compensation,  it  bas  been 
(N.  Y.)  Ch.  45;  Lowndes  County  v.  held,  must  be  sought  in  that  way,  and 
Bowie,  34  Ala.  461 ;  Lafayette  v.  Bush,  not  by  action,  and  in  such  case  the 
19  Ind.  328.  Later  decisions  in  Ivdiana  doctrine  of  cumuletive  remedies  is  not 
hold  that  land  cannot  be  appropriated  applicable.  iSunra,  £  1049;  Kimble  v. 
for  the  putpow  of  a  street  unless  com-  White  W.  V.  Canal  Co.,  1  Ind.  285; 
pensation  is  first  assessed  or  paid  or  Calkii^  v.  Baldwin,  4  Wend.  (N.  Y.) 
tendered.  Huntington  v.  Griffith,  142  667;  Lafayette  &,  I.  R.  Co.  v.  Smith,  6 
Ind.  280;  Holden  v.  Crawfordsville,  Ind.  249;  New  Albany  &  S.  R.  R.  Co. 
143  Ind.  658;  Faust  d.  Huntington,  v.  Connelly,  7  Ind.  32;  Indiana  Cent. 
91  Ind-  493;   New  Albany  v.  Endres,  R.  Co.  v.  Cakes,  20  Ind.  9;  Mitchell  v. 
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precede  or  to  a4XompaDy  the  act  of  appropriation.'  When  the 
claim  of  t^e  property  owner  \a  not  for  property  taken  for  public 
use,  but  is  made  under  the  provisions  of  the  Constitution  for 
damages  resvlting  from  a  m.unici'pal  djaprovement,  the  courts  with 
practical  unanimity  hold  that  these  damages  need  not  be  paid  in 
advance  of  the  making  of  the  improvement  and  as  a  condition  of 
the  right  to  do  so,'  except  in  some  Slates  where  constitutional 

FnnkUn  &  C.  Tump.  Co.,  3  Humph.  30  Wis.  105.  Willianu  v.  New  Oiteuu, 
<Teim.j^466;  Brown  v.  Beatty,  34  l/Eea.  M.  A.  F.  R.  Cu.,  80  Hiss.  680.  Prelimia- 
227 ;  I^odze  v.  Essex  County,  3  Het.  ary  proceeding  by  which  the  amount 
(Uabs.)  380.  at  compenoatioii  to  be  p&id  la  ascei- 
In  lUmou  the  statute  requires  the  toined  ma^  be  kept  aUve  for  a  reaaon- 
payment  to  the  land-owner,  or  tender  able  time  in  which  to  make  the  pay- 
at  ccMupensatioD  or  a.  deposit  of  it  with  ment  because,  until  they  culminate  m 
the  county  treasurer,  beiore  possessian  actual  payment,  the  owner's  rights  re- 
shall  be  taken.  Phillips  v.  South  Park  main  unimpaired.  The  delay  or  ulti- 
CcKomissionerB,  119  111.  626.  Under  raate  failure,  which  may  mark  the 
tUs  statute  payment  into  court  to  course  of  their  prosecution,  are  the 
•wait  the  detwmination  of  the  question  necessary  incidents  of  the  rignt  of  emi- 
wfao  is  entitled  h>  it  is  error.  McCoi>-  nent  domain  in  an  orderly  and  iudidal 
midE  e.  West  Oiicago  Park  Commis-  manner,  and  cannot  be  wholly  pro- 
sionen,  118  IlL  056.      So  also  in  Mia-  vided  against  by  legislation.     In  no 


;.  Joseph  v.  Crowtber,  142  Mo.  event  can  the  property  be  taken  until 

..id  in  Ken/uofc^  both  undercon-    oaid  for.     Kansas  City  v.  Ward,   134 

■titution  and  statute  prior  just  com-   Ho.  172 ;  Plum  v.  Kansas  City,  101  Ho. 


pensation  must  be  made.    Clinton  v.  525.   See  also  Shanfelt«r  v.  Baltimore, 

Fnmklin,  119  Ky.  143.  80  Md.  483. 

•  2  Kent  Com.  33D,  note;    Redfield         *  Uani^ult  v.  Springs,   199  U.  S. 

on  Railways,  147;  Hills,  Am.  Dom.  S  473,  485;  Lone  v.  North  Chicago  C.  R. 

130;    Lewis,  Em.  Dom.  1  459;  Colton  Co.,   32   Fed.   Rea   270;    Blodgett  v. 

V.  Romi,  S  Cal.  505;  HcCann  v.  Sierra  Northwestern  El.  R.  Co.,  80  Fed.  Rep. 

County,  7  Col.  121.    An  injunction  was  601 ;    De  Lucca  v.  North  Little  Rock, 

granted  to  restrain  a  municipal   cor-  142  Fed.  Rep.  697:   Stetson  v.  Chicago 

poration,  with  very  limited  powers  of  &  E.  R.  Co^  76  HI.  74,  76;  Patterson 

taxation,  from  opening  a  street  until  v.  Chicago,  D.  &  V.  R.  Co.,  75  III.  588; 

adequate  security  for  compensation  be  Peoria  £  R.  I.  R.  Co.  r>.  Soherti,  84 

given.    Keene  V.  Bristol,  26  Pa.  St.  46.  111.    136;     Pennsylvania    Mutual   Life 

See  Long  V.  FuUer,  68  Pa.  St.  170.  Ins.  Co.  s.  Heiss,  141 111.35,55;  Parker 

Under  a  statute  of  Penmylvania,  land  v.  Chicago  Catholic  Bishop,   146  HI. 

taken  for  corporate  purposes  vests  in  1S8;    White  v.  Metrop.  Weat  Side  EL 

the  corporation  infee, on payment,and  R.  Co.,  164  111.  620;  Doane  «.  Lake 

the  coiporation  is  not  bound  to  see  to  Street  £1.  R.  Co.,  165  111.  610,  518; 

the  application  of  the  purchase  money.  Elser  v.  Gross  Point,  233  HI.  230,  243; 

Crangle  v.  Harrisbucg,  1  Pa.  132.  When  Garrett  v.  I.ake  Roland  £1.  R.  Co.,  79 

pnymeat  of  damages  is  required  within  Hd.  277;  Knapp  v.  St.  Louis,  153  Ho. 

a  limited  time,  or  proceetfings  become  560;    Clemens  r.  Connecticut  Mutual 

void,  see  Commonwealth  c.  Phila.  Co.  Life  Ins.  Co.,  1S4  Ho.  46;  Horns  tr. 

Com'ts.  2  Whart.  (Pa.)  286.  Philaddphia,  199  Pa.  357. 

If  a  railroad  company  enter  into  DOS-         In  tVett  Virginia,  the  Constitution 

session  of  the  land  of  an  individual  for  provides  that     private  property  shall 

the  use  of  the  road  without  first  having  not  be  taken  or  daTnaged  tot  public  use 

his  damages  assessed  and  tendered,  the  without  just  campeosation,  nor  shall 

owner  may  maintain  an  action  to  re-  the  same  be  taken  by  a  comjMiny  in- 

cover  possession  of  the  lands;  and  he  corporated  for  the  purpose  of  internal 

may  enjoin  the  use  of  this  land  by  the  improvement  until  iust  compensation 

nuunad  company  until  his  damages  are  shall  have  been  paia  or  secured  to  be 


assessed  and  t«ndered.  Cox  d.  Louis-  paid  to  the  owner."  The  court  has 
ville.  N.  A.  ft  C.  R.  Co.,  48  Ind.  178;  held  that  when  property  is  taken,  the 
Bohlman  t>.  Green  Bay  A  L.  P.  R.Co.,   taking  will  be  enjoined  until  payment 
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provisions  expressly  require  pre-paymeot  of  dama^^  to  propofy 
not  taken  as  well  as  compensation  for  property  taken.' 

of  compeHBation,  but  .the  construction  doinf.    McHabon  d.  St.  liOuia,  A.  ft  T. 

of  the  improvement   will   not  be  en-  R.  Co.,  41  La.  An.  827. 
)<nned  becauae  of  the  fact  that  conse-        >  In  North  Dakota  the  Conatitution 

quential  damagea  are  not  paid  before  provides  that  "private  property  shall 

making  the  improvement,  unless  the  not  be  taken  or  damaged  for  public 

consequential  damaRes  are  great  and  use   without    just   compensation   hav- 

cause   an    irreparable   injury   to   the  ing  first  been  made  to,  or  paid  into 

property    owner.      Spencer   n.    Point  court  for,  the  owner."    In  a  case  where 

Pleasant  4  O.  R.  Co.   23  W.  Va.  406,  the  tee  of  the  street  was  in  the  abutting 

407;   Belington  &  N.  R.  Co.  n.  Alston,  owner,  it  was  held  that  the  erection 

M  W.  Va.  697,  599;  Qayton  v.  Gihner  of  teleeraph  poles  constituted  a  new 

County  Courtj   58  W.   Va.   253,  262;  servitude  thereon,   and  an  injunction 

Watson  V.  Fairmont  &  S.  R.  Co.,  49  restraining  the   erection   was  granted 

W.  Va.  528,  for  failure  to  prepay  the  damages.     It 

By  the   MinaeaoUt  Constitution   it  is  to  be   obser\'ed  that  on  the  facta 

is    provided    that    "private    property  property  waa  taken  in  this  case  and 

shau    not    be    taken,    destroyed    or  that  the  damage  was  not  merely  con' 

damaged  for  public  use,  without  just  sequential,  but  the  court  in  dispoang 

ccmpensation  therefor  jirtt  paid  or  se-  of  the  case  made  no  distinction  be- 

rured."     When  the  damage  resulting  tween  the  two  classes  of  damage  and 

from     a    municipal    improvement    is  declared  that  both   must  be  prepaid 

purely  consequential,  e.g.,  vacating  a  saying:     "The    defendants    have    the 

street  near  to  but  not  abutting  on  the  ultimate  right,  under  tbdr  francluse, 

property, — and   no  property  ia   act-  to  use  the  street  for  telephone  purposes; 

uallv  taKen,  the  damages  need  not  be  but  payment  of  damikges,  actual  or 

p«a  before  making  the  improvement  conseiiuential,    to   plaintiff's   property 

and  as  a  condition  of  the  nght  to  do  must  nrst  be  attended  to."     Donovan 

so.    The  reason  advanced  for  so  hold-  v.  Albert,  11  N.  Dak.  289. 
ing  is  the  difficulty  of  determining  the        By  the  South  Dakota  Constitution 

damages  in  advance  of  the  improve-  it  is  provided  that  "pnvat«  property 

mentj    and   the    fact   that   municipal  shall  not  be  taken  for  public  use  or 

lialuhty  for  the  damages  is  sufficient  damaged  without  just   compensation 

provision  for  securing  parent.    Von-  as  determined  by  a  jury,  which  shall 

deri>urgh    t>.    Minneapolis,    98    Minn,  be  paid  as  soon  as  it  can  be  ascertained 

329.  and  before  poeaession  is  taken."     It 

By  the  Georgia  Constitution  it  is  was  held  that  a  substantial  change  of 
provided  that  "private  property  shall  tha  grade  of  a  street,  which  affected 
not  be  taken  or  damaged  for  public  abutting  property  was  within  the  con- 
purposes  without  just  and  adequate  stitutional  prot^^tion,  and  that  pay- 
compensation  being  prat  paid."  It  is  ment  of  damages  to  the  property  was 
held  in  this  State  that  an  injunction  a  condition  precedent  to  the  right  to 
should  not  issue  to  stop  an  improve-  make  the  improvement.  Searie  v. 
mentbythecity,  e.g.,  gradinga  street.  Lead  Qty,  10  S.  Dak.  312. 
Moore  u.  Atlanta,  70  Ga.  611;  Bacon  Under  the  provision  of  the  Wosfcintf- 
D.  Walker,  77  Ga.  336,  338;  Browne,  ton  Constitution  that:  "no  private 
Atlantic  R.  &  P.  Co.,  113  Ga.  462.  476.  property  shall  be  taken  or  damaged 
By  the  Louisiana  Constitution  it  is  tor  public  use  without  juat  compensS' 
provided  that  "private  property  shall  tion  having  been  first  made  or  paid 
not  be  taken  nor  damaged  for  pubhc  into  court  for  the_  owner,"  payment 
purposes  without  adequate  compensa-  must  precede  the  improvement;  and 
tion  being  firit  paid."  By  the  law  of  in  caae  of  serious  damage  the  land- 
this  State  the  construction  of  a  rwl-  owner  may  have  an  injunction  until 
road  in  a  street  does  not  take  property,  payment  is  made.  Brown  v.  Seattle, 
but  only  causes  consequential  damages.  6  Wash.  35.  See  also  State  v.  King 
It  was  held  that  an  injunction  against  County  Super.  Ot.,  26  Wash.  278; 
the  construction  of  the  railroad  should  Seattle  Tr^fer  Co.  v.  Seattle,  27 
be  dissolved  upon  the  giving  of  a  bond.  Wash.  520,  526;  Olson  v.  Seattle,  30 
and  that  the  constitutional  provision  Wash.  687;  Swope  ».  Seattle,  35  Wash, 
cfid  not  prevent  the  court  from  so  69,  76;  Hart  o.  Seattle,  42  Wash.  113. 
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$  1052  (616).  ApportloiunBiit  of  DunageB  tatmg  Lota  buiofltad. 
—  In  the  absence  of  special  constitutional  restrictions  upon  the  power 
of  the  legislature,  it  may  be  regarded  as  settled  by  repeated  adjudi- 
cations in  different  States  that  authority  may  be  conferred  by  the 
le^slature  upon  municipal  corporations  to  open  streets  and  to  ap- 
■portion  the  damages  awarded  or  found  due  to  those  whose  lands  are 
taken,  among  the  lata  apedally  benefited  by  the  improvement,  and  to 
make  the  amount  thus  apportioned  or  assessed  a  lien  thereon.  The 
l^;islature  may,  in  its  discretion,  authorize  the  whole  expense  to  be 
assessed  upon  the  lots  ^milarly  »tuated  fronting  on  the  street  to 
be  opened,  thus  treating  the  adjacent  property  as  exclusively  bene- 
fited, or  may  autiioiize  an  assessment  of  specific  benefits  to  be  made 
upon  other  property  in  addition,  or  it  may  provide  for  the  payment 
of  damages,  in  whole  or  in  part,  from  the  general  treasury.' 

'  People  V.  Brooklyn,  4  N.  Y.  419,  deen,  25  Hiss.  458;  Municipalitv  No.  2 

the  leadiDX  caae  upon  the  Bubiect.    Ap-  v.  Dunn,  10  La.  An.  57;    Cnukahank 

f  roved,  (%nimoQwefdth  n.  Woods,  44  v.  Charleston,  I  McCord  (S.  Car.)  Law, 

a.   St.   113;    Stroud  v.  Philadelphia,  360;  WiUiams  v.  Detroit,  2  Mich.  580; 

61  Pa.  St.  265;  ScoviU  v.  Cleveland,  1  Cone  v.  Hartford,  28  Conn.  363,  374; 

Ohio  St.  126,  135;   Alexander  v.  Balti-  Wallace  r.   Shelton,   14  La.  An.   498; 

more,  BGiUCMd.),  383;   Moale c.  Balti-  ClflppT.Hartford,35Conn.66;  Dorean 

more,  5  Hd.  314;    Lonxworth  «.  Cin-  v.  Boston,  12  Allen  (Uaas.),  223;   Bos- 

dnnati,  34  Ohio  St.   101;    Chapin  v.  ton  Seamen's  F.  Soc.  v.  Boston,   116 

Worcester,  124  Mass.  464;    Buriington  Mass.    181;    Edserton  i;.   Green  Cove 

V.  Quick,  47  Iowa,  222,  expressly  ap-  Springs,  19  Fla.  140;  pott,  chap,  xxviii. 

proving  People  v.  Brooklyn,  4  N.  Y.  on  Ta.TOtion. 

419,  "^7"^  HcHast«n  v.  Common-.  Under  a  constitutional  provinon, 
wealth,  3  Watte  (Pa.),  292,  commented  giving  the  power  of  taxation  by  assess- 
on  by  AsneiB,  J.,  in  Washington  Av.  ment,  and  another  which  guarantees 
Caw,  69  Pa.  St.  352;  Uvingston  v.  to  owners  of  land  taken  for  public  use 
New  York,  8  Wend,  (N.Y.)  85;  Schen-  full  compenaatjon  "without  dedudidn 
ley*.  AU«gheny,  25  Pa.  St.  128;  Betts  for  benefits,"  an  oMnsamerU  may  be 
r.  Williamsburg,  18  Pa.  St.  26;  Lexing-  made  upon  lands  fronting  on  a  new 
ton  B.  McQuillan's  Heirs,  9  Dana  (Ky.),  street  laid  out  through  it,  to  reimburee 
513;  Howell  v.  Bristol,  8  Bush.  (Ky.)  the  amount  of  compensation  paid  the 
493;  Williams  v.  Cammack,  27  Mws.  owner  tor  the  land  taken  for  the  street. 
209,  224;  Nichols  v.  Bridgeport,  23  Cleveland  v.  Wick,  18  Ohio  St.  303. 
Conn.  189,  207.  See  also  McGehee  v.  See  Chicago  v.  Lamed,  34  HI.  203; 
Mathis  (levee  tax),  21  Ark.  40.  Com-  critjeifliag  People  o.  Brooklyn,  supra. 
pare  Peay  v.  Little  Rock,  32  Ark.  31,  and  the  decisions  in  other  States  which 
35;  Aigenti  e.  Swi  Francisco,  16  Cal.  follow  it,  and  holding  them  inapplica- 
265;  Emery  n.  San  Francisco  Gas  Co.,  bleia  that  State  under  ita  Constitution. 
28  Cal.  345;  Howard  v.  First  Indep.  b.  p.  Ottawa  v.  Spencer,  40  111.  211; 
Church,  18  Md.  451;    Peoria  u.  Kidder,  8.0.36  111.211. 

26    ni.    361;     Weckler    c.    Chicago,        Benefits  limited  by  the  charter  of 

61  ni,  142 ;    Husaen  o.  Rochester,  65  the  city  to  the  improvement  for  which 

N,  Y.  516;    State  v.  Portage,  12  Wis.  the  land  is  condemned  and  assessments 

5(B;    Holmes  v.  Jersey  City,  12  N.  J.  of    benefits    for    other    improvements 

Eq.   299;    Cuinmirg  o,   Brooklyn,    11  impliedly      forbidden.        Weckler     v. 

Paige{N.  y.),  596;  Whitaw.  NashviUe,  Chicago,  61  lU.  142.    Equality  between 

2  Swan  fTenn.),  364;  Palmyra  v.  Mop-  assesament  and  benefits.     Greeley  v. 

ton,  26  Mo.  593 ;  Eertian  Levee  Com-  Peorie.  60  111.  19. 
pany  v.  Hardin,  27  Mo.  495;  Lockwood        Under  the  Constitution  of  lUinoU, 

V.  ^.  Louis,  24  Mo.  20;    EVerman  v.  the  fuU  value  of  land  taken  for  a  public 

Blaksley,  78  Mo.  146;   Smith  n.  Aber-  highway  must  be  paid  in  money  alone, 
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§1053  (617).  ftuna  SabJ«et;  Baneflte.  —  lie  compvltory  ac- 
qmrition  of  property  for  streets  or  other  public  purposes,  and  the 
payment  therefor  in  any  of  the  above  modes,  involve  the  exercise  of 
two  different  and  high  prerogative  or  sovereign  powers,  namely,  that 
of  the  eminent  domain,  so  called,  by  which  the  property  is  taken,  and 
that  of  taxation  (which  includes  assessments  upon  the  property 
specially  benefited,  or  perhaps  upon  such  as  is  legislatively  deemed 
to  be  thus  benefited),  by  which  compensation  is  made  to  those 
whose  property  has  been  thus  appropriated.  We  have  already 
pointed  out  the  usual  constitutional  limitations  upon  the  power  of 
eminent  domain.  What  limitations  exist  upon  the  power  of  taxation 
must  be  found  in  the  nature  of  the  power  itself,  and  in  express  or 
implied  restricdoos  of  the  organic  law;  in  all  other  respects  the 
power  is  supreme,  transcendent,  and  without '  theoretical  limits. 
The  subject  of  taxation  and  of  assessments  for  local  improvements, 
and  the  limitations  upon  the  power,  expressed  and  implied,  will  be 
hereafter  considered,  and  need  not,  therefore,  be  referred  to  in  det^l 
in  this  place.'  An  aaaeBsmetd  against  abutters  for  benefits  received 
tjom  the  opening  of  a  street  does  not  contravene  the  provision  of  the 
Constitution,  "  that  all  property  subject  to  taxation  shall  be  taxed 
in  proportion  to  its  value."  *     Nor  is  an  assessment  upon  lands 

diaregarding  all  benefits  and  advan-  penae,  contested  the  constitutionality 
tngem  that  may  leault  to  that  portion  of  the  statute  authoiiEing  this  to  be 
erf  ttke  owner's  land  not  taken,  by  rea-  done.  The  Court  of  Errore  held  the 
aon  of  the  establishing  of  the  road ;  act  to  be  unconstitutional.  No  refer- 
lUid  it  is  not  in  the  power  of  the  legis-  ence  ie  made  to  the  dedaions  in  other 
latuie  to  provide  otherwise.  Carpenter  States,  and  although  the  ConstitutJona 
v.  Jennin^,  77  LU.  250.  In  California,  of  New  York  and  South  Carolina  are 
t^  constitutional  provision,  (art.  1,  not  literally  alike,  the  reasoning  of  the 
I  14)  "compensation  must  be  made  in  court  ia  not  reconcilable  with  that  in 
moDey  irrespective  of  any  benefit  from  the  case  of  People  v.  Brooklyn.  Still, 
any  improvement."  Other  mmilar  con-  the  latter  case  baa  been  very  generally 
atitutional  provimons,  see  fi-pra,  \  1014,  followed  and  its  reasoning  approved  as 
and  note;  Mills  Em.  Dom.  £{  149,  150-  sound,  as  will  be  seen  on  an  examina- 
158, 204  a,  and  cases ;  Lewis  Em.  Dom.  tion  of  the  caees  above  cited.  As  we 
14  465-173.  In  the  case  of  State  r.  shall  see  in  the  Chapter  on  Taxation, 
Qiarieston,  12  Rich,  (S.  Car.)  Law,  post,  the  tendency  of  the  later  cases, 
702,  the  power  of  the  le^slature  of  especially  with  respect  to  local  ssaesa- 
tbat  State  to  authorise  local  assess-  mente  'or  street  iropTovements,  is 
ments  to  pay  for  local  improvements  somewhat  to  restrict  the  doctrine  of 
was  very  fully  conndered  by  the  Court  People  v.  Brooklyn.  Inleregt  paya- 
<A  Errors.  A  portion  of  a  street  was  ble  oy  the  city  upon  awards  tor  prop- 
widened  by  tating  a  strip  of  land  oft  erty  taken  is  not  to  be  assessed  as  part 
the  lots  on  one  side  and  adding  it  to  of  the  improvement.  Matter  of  New 
the  street;  and  the  expense,  pursuant  York,  40  N,  Y,  App.  Div.  452, 
to  an  act  of  the  legislature,  was  or-  '  See  chapter  on  Taxation  and  Local 
dered  to  be  assessed  upon  the  pro-  Assessments,  post. 
[irietors  of  houses  and  lots  on  both  ■  Garrett  v.  St.  Louis,  25  Mo.  505. 
sides  of  the  street.  The  lot  owneni  on  See  remarks  of  Hough,  3. ,  in  State  v. 
the  oppodte  side  of  the  street,  whoee  St.  Louis  County  Court,  fi2  Ho.  244. 
lands  were  not  taken  for  the  street,  So,  under  a  Constitution  which  re- 
but who  were  assessed  to  pay  the  ex-  quires  that  all  taxation  slioU  be  equal 
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Wonting  on  a  street,  to  reimburse  the  amount  paid  the  owner  for 
laud  taken  from  him  for  a  street,  in  violation  of  the  provision  of  the 
Constitution  which  declares  that  the  compensation  to  be  paid  to 
a  par^  for  his  land,  taken  for  public  use,  shall  be  "without  dedv^ 
tion  for  benefits." ' 

§  1054  (618).  Tilbsnal  or  Body  to  auoiB  Damagei.  —  Hie  ^ibu- 
nal  by  which  the  amount  of  compensation  to  the  land-owner  is  to  be 
determined  must  be  prescribed  by  positive  law.'  Some  of  the  State 
Constitutions  in  terms  require  that  the  compensation  shall  be  as- 
sessed by  a  JTtry,  which  presumptively  means  such  a  body  as  under 
the  Constitution  and  laws  of  tiie  particular  State  makes  a  lawful  ■ 
jury.  Commissioners  appointed  ex  parte,  and  without  opportunity 
of  challenge,  are  not  a  jury.  Where  the  right  to  an  assessment  by  a 
jury  is  specifically  secured  by  constitutional  provision,  this  is  a  right 
of  which  the  property  owner  cannot  be  deprived  by  any  act  of  the 
le^lature,  or  by  its  failure  to  provide  for  an  assessment  in  this 
manner.  He  may  waive  the  right,  but  he  cannot  be  deprived  of  it 
without  his  consent.  Although  the  right  to  an  assessment  by  a  jury 
of  twelve  men  be  ^ven  by  the  Constitution,  it  has  been  held  that  the 

and  uniform  Ihnrughout  Ihe  State.    New  that  the  value  of  his  land  wu  S75,  and 

Orleans  Draining  Co.,  In  re,  11  la.  An.  the  benefita  i75;  costs,  Sie.60.    It  was 

338.      See   chapter   on  Taxation   and  held  that  the  proceedings  were  valid, 

Local  AaeBsmentB,  pott;   Washington  and  that  the  plaintiff  was  liable  for  tho 

Avenue,  In  re,  69  Pa.  St.  352.  costs. 

'  Cleveland  v.  Wick,  18  Ohio  St.  *  Text  quoted  and  approved;  Allen 
303.  AssesBincnt  for  benefits  is  not  v.  Jones,  4?  Ind.  438.  Se«  also  Ames 
the  same  as  deduction  for  benefits,  lb.;  v.  Lake  Superior  &  Miss.  R.  Co.,  21 
Hills  Em.  Dom.  chap.  xv.  Jf  149-158,  Minn.  241.  H  is  no  objection  to  the 
and  Lewis  Em.  Dom.  ({  465-473,  col-  constitutionality  of  an  act  providing 
lect  the  cases  on  the  subject  of  benefits  for  an  asaessment  by  commissioDeiB 
as  an  element  of  compensation,  and  that  they-  shaU  be  freeholders.  Minnea- 
T«fer  to  the  later  provisions  of  the  Con-  polls  v.  Wilkin,  30  Uinn.  140;  HcQure 
stitutions  of  several  of  the  States,  ex-  v.  Red  Win^,  28  Minn.  186.  The  pro- 
eluding  the  consideration  or  allowance  ceeding  is  judicial  in  its  nature,  and 
of  benefits  and  advantages  in  deter-  should  be  before  an  impartial  tribunal, 
ouning  the  amount  of  money  to  which  subject  to  the  rights  and  privileges  at- 
the  owner  of  the  land  "taken"  or  "in-  tending  judicial  mvestigations.  Rhine 
jured"  or  "damaged"  is  entitled.  Foil,  v.  McKinney,  53  Tex.  364.  The  board 
i  1054,  note,  1686.  of  public  works  of  a  city,  acting  under 

Rc^rs  V.  St.  Charles,  64  Mo.  220,  the  sanction  of  an  official  oath,  held 

presents  a  hard  case  of  the  applica-  to  be  a  fair  and  impartial  tribunal  to 

tion  of  paying  a  man  for  his  property  assess  damages  for  taking  property  for 

in  benefits.     The  city  desired  to   es-  the  use  of  the  city.    State  o.  Oshkosh, 

tablish   an  alley,   and   applied  to  the  S4  Wis.   548.     Where  a  charter  pro- 

jilaintiff  for  a  relinquisnment  of  his  vided  that  the  mayor  should  presida 

title  to  the  necessary  und.    He  refused,  over  the  appraisers  and  instruct  them 

tiecause,  as   he  said,   he  had   already  upon  all   questions  of  law  arising  in 

dedicated  the  land  in  paii.    The  city  the   condemnation,   it   was   held  that 

instituted  proceedings  to  condemn  the  such   tribunal   was   not   an  impartial 

land,  of  wnich  he  had  notice,  and  to  tribunsi.    Paris  v.  Tucker,  101  Tex.  90; 

whicb  be  paid  no  attention.    Verdict,  104  S.  W.  Rep.  1046. 
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assessment  may,  under  legislative  authority,  be  made  in  the  first  in- 
stance by  commis^oners,  if,  by  appeal  or  otiier  transfer  to  a  common- 
law  court,  an  unfettered  right  to  an  assessment  by  a  jury  under 
judicial  direction  exists  or  is  provided.' 

'  Lamb  v.  Lane,  4  Ohio  St.   167.  appcnnted  by  a  court  of  record,  sa  shall 

The  able  opinion  ot   Tkurman,  C.   J.,  be  presciibed  by  law."    It  was  held,  in 

and  its  reasoning  must  command  gen-  view  of  a  long  leginlative  usa^  in  re- 

eral  assent.     The  Constitution  of  Ohio,  apect  to  the  subject  of  SBseasing  dam- 

(art.    1,   i    19)   provides   that   "where  o^   and   the   mode,   that    the    t«rm 

private   property   shall  ,be   taken    for  "jury,"   as  used  in  the  Constitution, 

public   use,    a    compensation    theicfor  did  not  necessarily  import  a  tribunal 

shall  first  be  made  in  money,  or  first  coousting  of  twelve  men,  acting  only 

secured  by  a  deposit  of   money;    and  upon  a  unanimous  determination,  but 

,    such  compenaatjon  shall  be  asaesstd  by  on  the  contrary  was  used  to  describe  a 

a  jury  without  deduction  for  the  bone-  body  of  jurors  of  different  numbers, 

fit^   to   any   property   of  the   owner."  and  deciding  by  majorities  or  otherwise, 

The  court  held  that  the  word  "jury,"  as  the  leei^ture  in  each  instance  di- 

asthuBUsed,  means  a  tribunal  of  twelve  reeled.     But  in  the  absence  of  such 

men  presided  over  by  a  court,  and  hear-  usage,  JtAnson.  J.,  who  delivered    the 

ing  the  allegatioDS,  evidence,  and  argu-  opinion  of  the  court,  said  that,  without 

ments  of  the  parties ;    yet  they  may  a  shadow  of  doubt  resting  on  his  mind, 

be   sent   to  view   the    premises.      The  he  should  be  of  opinion  that  the  term 

court  also  held  that  an  assessment  may  "jury"  imports  a  jury  of  twelve  n: 


be  made  in  the  first  instance  by  viewers,  whose   verdict   i        .        .         .         . 

if  the  riffht  of  appeal  be  given  to  a  court  "Such,"  he  continues,  "must  be  itsao- 

in  which  the  damages  may  be  assessed  ceptation  to  eveiy  one  acquainted  with 

by  a  cotwlU-uiionai  jury,    a.  p.  Shaver  v.  the  history  of  the  common  law,  and 

Stanett,   4   Ohio   St.  494 ;    Wells   Co.  aware  of  the  high  estimation  in  which 

Road,   In  re,  7   Ohio  St.   16;    Cairo  that    institution,    so  constituted,    has 

A   F.   R.   Co.   V.   Trout,   32   Arlc.    17;  for  so  long  a  period  been  held."    Cruger 

Minneapolis  e.  Wilkin,  30  Minn.   140.  v.  Hudson  R.  R.  Co.,  12  N.  Y.   190; 

See  Caflan  v.  Wilson,   127  U.  S.  540,  Brooklyn  v.  Patchen,  8  Wend.  (N.  Y.) 

noticed  ante,   S  756,  and  note;    infra,  47;   Campau  v.  Detroit,  14  Mich.  276; 

f  1055,  note.     Construction  of  similar  Peninsular  R.  Co.  o,  Howard,  20  Mich. 

frovision  of  Constitution  of  Iowa  (art.  18;    May  v.  Milw.  &  Miss.  Ry.  Co.,  3 

,  {  18),  see  Des  Moines  v.  Layman,  21  Wis.  219.    As  U>  qualijUiUion  of  jyrort, 

Iowa,  153,  in  which  it  was  not  denied  see  Mt.   Clemens  v.   Macomb  District 

that  the  Constitution  gave  the  right  to  Judge,  119  Mich.  293. 

have  the  amount  determined  by  a  jury;  Under  the  Constitution  of  lUinmt, 

but  it  was  held  by  the  majority^  of  the  the  land-owner  has  a  right  to  a  juty 

court  that  the  party,  by  adopting  the  to  assess  his  damages  if  he  demands 

special  mode  of  review  pursued  by  him  it.     People    v.    Stuart,    97     111.    123. 

in  that  case,  was  not  entitled,  aa  of  Where,   under   the   provisions   of   the 

right,  to  an  assessment  by  a  jury.  statute,   a   petition   is   filed   with  the 

The  Constitution  of  AUibama  of  1868  board  of  county  commissioners  for  the 


required  that  the  compensation  to  be  opening  of  a  road  and  thev  appoint  a 

paid  "shall  be  asccrtidned  by  a  jury  of  jury  of  six  to  assess  the  daniage,  the 

twelve  men  in  a  court  of  record,  as  party  whose  property  is  to  be  taken 

shall  be  ^[escribed  by  law."    This  was  demanding  a  jury  of  twelve,  and,  upo- 

held,  in  Faust  v.  Huntsvillc,  83  Ala.  filing  the  report,  appealing  to  the  u 

■  3  exclude  the  making  of  the  as-  cuit  Court,  where  the  d 


sessment   by   "a  jury   of   viewers,   or  scssed  by  a  jury  of  twelve,  it  was  held 

commissioners."      See   amended    Con-  that,  although  under  the  Constitution 

stitution  of  1875,  art.  14,  5  7.    j  1,  art.  the  party  whose  property  was  to  be 

I,  of  the  Constitution  of  1846  of  A'eir  taken  might  be  entitied  to  a  jury  of 

York    provided    that    "when    private  twelve  men,  yet  by  appraJing  to  the 

property  shall  be  taken  for  any  public  Circuit  Court,  where  a  trial  was  had  de 

use,    the    compensation   to    be    made  novo,  and  where  objection  as  to  the 

therefor  shall  be  ascertained  by  a  jury  number  of  jurors  was  not  made,  mere 

or  by  not  less  than  three  commissioners  technical  objections  in  the  inferior  tri- 
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(  1055  (619).    Heume  of  Valas  or  Duaigfli.  —  The  determina- 
tioD  of  the  question,  —  What  is  the  value  of  property  taken,  or 

bunal  will  not  be  considered  on  the  by  the  county  court  &re  to  be  regarded 
record  to  deprive  the  Circuit  Court  of  as  ajury-    I  do  not  so  renird  them." 
jurisdiction.     Hod  defendant  not  ap-         The  Conatitutioa  of  Marytand  pro- 


udity  of  the  proceedings  of  the  board  be  taken  for  public  use  without  juet 
by  an  action  of  treapass,  on  the  roEwi  compensation,  as  agreed  upon  between 
Authorities  proceeding  to  open  the  road,  the  parties  or  aviarded  by  a  jury,  being 
he  could  have  raised  this  question;  but  first  paid  or  tendered  to  the  party  en- 
it  was  held  that  iie  had  waived  it  in  this  titled  to  such  compensation.  Under 
proceeding.  Williamson  v.  Cass  County,  this  the  Ic^ialature  may  pass  a  law  au- 
84  lU.  361.  The  only  queetion  for  the  thorizing  commissionerB  to  assess  the 
jury  IB  the  amount  of  compensation  value  ofthe  property,  if  the  law  secures 
to  De  awarded;  the  reasonableness  of  to  the  owner  the  right  of  a  jury  trial, 
the  ordinance  and  the  necessity  oF  the  upon  an  appeal,  to  be  taken  in  a  speci- 
improvement  provided  b^  it  cannot  be  fied  reasonable  time,  neglet^t  or  reltisol 
submitted  to  a  jury.  Chicago  &  A.  R.  to  appeal  being  regarded  as  a  waiver  of 
Co.  V.  Pontiac,  169  111.  155.  Other  the  nght  to  have  the  damages  awarded 
cases  in  lUinoia,  see  infra,  \i  1055,  l^  a  jury.  Stewart  v.  Baltimore,  7  Md. 
note,  1062,  note.  GOO.  See  also  State  v.  Graves,  16  Md. 
That  a  special  constitutional  provi-  351 ;  Lumsdea  v.  Milwaukee,  8  Wis. 
son,  giving  the  right  Ui  an  asseasmeat  485;  Alexander  v.  Baltimore,  5  Gill 
of  damages  by  a  jury,  presumptively  (Md-).  383;  Meth.  Prot.  Chureh  v.  Bal- 
means  more  than  a  mere  commission,  timore,  6  Gill  (Md.),  391;    Horford  v. 


however  numerous^  and  means  a  tri-  Barnes,  8  Yerg.  (Tenn,)  444;  Beers  n. 

bunal  under  judicial  superviaion  and  Beers,  4  Conn.  535 ;  McDonald  d.  Schell, 

control,  is  made  more  apparent  when  6  Serg.  &  Rawle  (Pa.).  240.    Sharplesa 

the  occason  of  adopting  such  a  provi-  v.  West  Chester,  I  Grant  Cas.  (Pa.)  257. 

sion  is  considered.    This  aspect  of  the  Hills  Em.  Dom.,  J  91,  and  cases;  Lewis, 

subject  is  referred  to  by  one  of  the  Em.  Don).,  i§  311,  312;   intra,  %  1055. 

judges  in  Des  Moines  v.  Layman,  21  Constitutional  provision  in  Mirmetota, 

Iowa,  153,  who  says:    "The  taking  of  preserving  the  right  of  trial  by  jury, 

private  property,  without  the  consent  does  not  extend  to  proceedings  under 

of  the  owner,  is  the  exercise  of  one  of  the  right  of  eminent  domain.    Ames  v. 

tbe  h%heat  powen  of  government.    It  Lake  Superior  &Miss.  R.  Co.,  21  Minn, 

has  been  much  abus^  by  the  great  241,  293;  Weir  v.  St.  Paul,  B.  &  T.  F. 

powers  which  have  been  conferred  upon  R.  Co.,  18  Minn.  155.     In  Maine  it  it 

municipal  corporations,  allowing  them  also  held  that,  the  Constitution  provid- 

to  judge  of  the  necessity,  and  their  citi-  ing  no  tribunal  for  assessing  compen- 

■ens  to  act  by  a  conunission  from  the  sation,  a  trial  b^  jury  is  not  a  matter  of 

city  council,  or  some  subordinate  mag-  constitutional  nglit,  and  a  provision  in 

istrata  or  court,  as  a  jury  or  body  to  an  act  for  determining  the  amount  by 

fix  the  amount  of  compensation.     To  appraisers  appointed  by  the  court  in- 

prevent  such  abuses,  and  to  give  proper  stead  of  by  a  jury  is  within  the  legisla- 

security  and  safeguards  to  the  property  tive  power.     Kennebec  Water  Dist.  o. 

owner,  it  was  very  wisely  provided  in  Watervilie,  96Me.  234.    Aa  to  Jlf tgsiTuri, 

the  new  Constitution  of  the  State,  that  see  St.  Joseph  v.  Geiwitz,  148  Mo.  210, 

Erivate  property  should  not  be  taken  holding  that  there  is  no  right  to  a  trial 

ir  public  use  until  '(A«  damage  skaU,  by  jury  in  Missouri,  in  the  absence  of 

be  aateamd  by  a  jury,'    Bill  of  Rights,  constitutional   or   statutory   provisioo 

{  18.    'The  right  of  trial  by  jury  shall  therefor.     Following  Clark  v.  Mitehell, 

remain  inviolate,  but  the  General  As-  64  Mo.  564,  573;    Kansas  City  v.  Hill, 

eembty,  may  authorize  a  trial  by  a  jury  80  Mo.  523 ;   Kansas  City  S.  B.  R.  Co.  v. 

of  a  1ms  number  than  twelve  in  the  in-  Kansas  CHty,  St.  L.  &  C.  R.  Co.,  1 18  Mo. 

ferior  courts.'     lb.  f  9.     By  these  pro-  599 ;   Kansas  City  v.  Vineyard,  128  Mo. 

visions,  the  right  to  an  assessment  of  75;  Kansas  City  t>.  Smart,  128  Mo.  272. 
his  dams^  by  a  jury  is  secured  by  the       ConstitutioTuii     proviaiont     requiring 

Constitution  to  the  defendant.    No  as-  compenaation  for  property  "injured"  or 

■easment  of  them  has  been  made  by  a  "damaged."    The  present  Constitution 

jury,  unless  the  three  men  appointed  of  lUinoit  requires  compensation  to  be 
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what  is  the  amount  of  damage  sustfuned  b^  the  taking?  is  undeni- 
ably judicial  in  its  nature,  and  peculiarly  adapted  for  deci^on  by 
a  jury  under  the  direction  of  the  court.  Yet  it  has  been  held  that 
the  ordinary  provision  as  to  the  ri^t  of  trial  by  jury  in  civil  cases 
has  no  relation  to  original  assessments  in  such  cases;  and  that  in 
the  absence  of  special  provision  in  the  organic  law,  ^ving  the  ri^t 
to  have  a  jury  assess  the  damages,  it  is  competent  for  the  legisla- 
ture to  provide  for  assessments  by  any  other  just  mode,  and  to  con- 
clude the  owner  as  to  the  amount  without  giving  him  the  right  to 
be  heard  before  a  juiy.' 

made  for  property  damagtd  aa  well  as  Cooley  Const.  Lim.  563 ;  lAke  Erie,  W. 

for  property  taken,  to  be  ascertained  &  St.  L.  R.  Co.  n.  Heath,  Q  Ind,  558; 

t^ajuiy.   Peofile  o.  McRobeits,  62  III.  Hymeav.  Aydelott,26Ind.  431;  Heyn- 

38.    A  l&e  proviaioa  is  made  in  several  man  v.  Blake,  19  Cal.  579;  Koppikua  d. 

other  of  the  more  recent  Constitutions,  State    Cap.    CommissioneTs,    16    CaL 

and  ite  construction  and  efiect  are  con-  248;   Dalton  v.  North  Hampton,  19  N. 

■idered  in  a  subsequent  chapter.    Po*t,  H.  362;    Matter  of  Buffalo,  130  N.  Y. 

fS  1151,  IB77,  1679,  and  notes,  1GS4-  422,  431,  dting  text. 
1636,  and  notes.  As  to  right  of  trial  by  jury  when  an 

The  ConstitutJan  of  SaoA  Dakota,  appeal  is  authoriied  to  a  court  of  rec- 

odopted in  1889  (art.  vi.,  i  13),  provides  ord.    Supra,  E  10&4.  note;    EvansvUle 

that  a  jury  shall  assess  the  just  com-  &  C.  R.  Co.  v.  Miller,  30  Ind.  209;  I«ke 

penaation    or   damages  for    property  Erie,  W.  &  St.  L.  R.  Co.  v.  Heath,  9  Ind. 

taken  or  damaged  for  public  use,  whictt  558;     Connolly   v.   Gnswold,   7   Iowa, 

compensation  shall  be  paid  sa  soon  as  416;   Ragati  v.  Dubuque,  4  Iowa,  349; 

ascerbuned,  and  before  posaeasion  is  People  v.  McRoberts,  62  III.  38;  Kine 

taken;  and  that  no  benefit  which  may  v.  Defenbaueh,  64  III.  291 ;   Peoi^e  t>. 

accrue  tA  the  owner  as  the  result  of  the  Stuart,  97  111.  123;  Warren  v.  St.  Paul 

improvement  made  by  any  private  cor-  &Pa«.  R.  Co.,  18  Minn.  384;  Weir  «. 'St. 

poration  shall  be  considered  in  fixing  Paul,  S.  &  T.  P.  R.  Co.,  18  Minn.  155. 

ibe  amount  of  compensation  for  prop-  Text   approved ;    KendaU   v.   Post,   8 

erty  taken  or  damaired.    There  is  a  sim-  Ores.  14. 
.  .        .      .1      ^       ...             ^        ^jjg^ 


Constitution  of  The  Constitution  of  WUcormn  con- 

Wathingtan,  adopted  in  1889   (art.  i.,  taiDedaprovision(art.  11,  S2)requiring 

!'  16),  n^ch  is^juiree  full  compensation  "the  necesdty"  for  the  appropriation 

or  property  injured  or  damped  to  be  of  private  property  to  be  first  estab- 

paid  in  money,  or  aacert^ned  and  paid  liahed  by  the  verdict  of  a  jury.     In  the 

mto  court  for  the  owner,  irrespective  charter  of  MUroaukee  it  was  enact«d 

of  any  benefits  from  any  improvement,  that  a  jury  of  mx  freeholders  should  be 

which  compensation  shall  be  aaoertuned  appointed  by  the  council  to  decide  upon 

by  a  jury,  unless  a  jury  be  waived,  the  necessity  of  taking  land  for  streets. 

It    also    provides    that    the    question  and  the  amount  of  compensation ;  and 

whether  the  contemplated  use  be  really  this  provision  of  the  charter  waa  held 

SubUo  shall  be  a  judicial  question,  and  to  contravene  the  Constitution,  ainoe 
stermined  without  reeard  to  any  leg-  the  jury  so  called  were  not  requited  by 
islative  assertion  that  the  use  is  pubhc.  the  charter  to  be  sworn,  and  unce  the 
There  are  proviaons  amilar  to  the  charter  gave  the  council  power  to  con- 
above  in  the  Constitution  of  Norik  firm  thereport  of  the  jury,  and  declared 
Dakota  of  1889,  art.  i.,  $  14,  and  in  the  that  such  confiimation  should  be  con- 
Constitution  of  Montana  of  1889,  art.  elusive.  Lumsden  v.  Milwaukee,  8 
iii.,  I  14.  Wis.  485.  There  is  a  similar  provinon 
>  Livingston  v.  New  York,  8  Wend,  in  the  Constitution  of  1861  of  Mieki- 
(N.  Y.)  85;  Beekman  v.  Saratoga  A  S.  min.  People  v.  Kimball,  4  Mich.  95; 
R.  Co.,  3  Paige  (N.  Y.),  45;  Petitionof  Campau  v.  Detnnt,  14Mich.  276;  Hoi^ 
Mt.  Woshin^n  Road  Co.,  35  N.  H.  ton  «.  Grand  Haven,  24  Mich.  465. 
134;  State  v.  Jersey  City,  26  N.  J.  L.  Swpro,  S  1036, 
444;  Sedgw.  Stat.  &  Const.  Law,  529;  Where  authority  ia  given  by  amend- 
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S  1056  (620).  OommliiloiiarB  to  aseerUIn  Dinugea;  OoniUtn- 
tioiul  ProTlsloii  etnutrned.  —  By  the  Constitutioii  of  New  York  it 
is  provided  that  the  compensation  "shall  be  ascertained  by  a  fury, 
or  by  not  leas  than  three  committionerg  appointed  hj  a  court  of 
record."  This  language  in  respect  to  commissioners  was  considered 
by  the  Court  of  Appeab  to  imply  that  the  commissioners  were  to 
be  selected  by  the  court,  and  assumes  that  in  such  selection  the 
court  will  exercise  judgment  in  making  fit  appointments;  and  it 
was  held  that  a  selection  of  appraisers  by  lot,  and  an  appointment 
thereon  by  a  court  of  record,  would  not  be  a  compliance  with  the 
constitutioDal  provisiou.*  It  was  also  decided  that  under  this  pro- 
vision it  is  not  competent  for  the  legislature  to  authorize  the  common 
council  of  a  city  to  appoint  appraisers  to  aacertain  the  compensa- 
tion to  owners  for  property  taken  under  the  power  of  eminent 
domain.' 

%  1057  (621).  PowM  ol  01t7  OowicU  eonstariMd.  —  The  charter  of 
a  city  gave  it  power  to  take  private  property  for  streets,  with  a 
proviso  that  damages  shovid  be  assessed  by  a  jury  to  those  prejudiced. 
A  jury  acted,  and  assessed  damages  to  a  property  owner.  It  was 
held  that  a  subsequent  resolution  of  the  council,  reciting  "that  upon 
full  examination  the  jury  could  not  have  had  a  correct  view  of  the 
case  before  them,"  and  appropriating  a  larger  sum  as  dam^;es,  was 
binding  upon  the  corporation,  the  court  being  of  opinion  that  the 
corporation  had  the  right  to  contract  or  stipulate  with  the  land- 
owner as  to  damages  without  the  intervention  of  a  jury,  and  that 
this  included  the  right  to  disregard  their  finding,  and  proceed  to 
make  a  settlement  as  if  they  had  never  been  summoned.* 

nt  to  the  charter  of  a  city_  to  proceed  number  may  be  appointed  by  the  proper 

the  Mme  maimer  aa  railw&jr  com-  authority   to   supersede   toe   origiiial 

psoiee  in  the  condemnation  of  property,  commUsion.     Sctineider  v.  Rochester, 

Uie  rulea  laid  down  foe  the  aaaessment  SO  Hun  (N.  Y.),  171,  citing  Matter  of 

of  dunages  in  condemnation  proceed-  Dover  Street,  18  Johns.  (N.  Y.)  G06, 

bgs  by   railway  companies  must   be  507.    Statute  of  Indiana  providing  for 

looked  to  in  ascertoiniiu  the  rules  ap-  the  appointment  of  commiBsioneTB  not 

plicable  to  the  caae.      UKa  Antonio  v.  unconstitutional.       Terre     Haut«     v. 

Sullivan,  23  Tex.  Gv.  App.  658.  Evansville  &,  T.  H.  R.  Co.,   149  Ind. 

*  Cruger  r.  Hudson  R.  R.  Co.,  12  174.       Commis^oners    appointed     by 

N.  Y.  190.     The  fact  that  a  commis-  city  council  presumed  to  oe  "fair  and 

sioner  was  interested  will  not  justUy  impartial."     Knoblauch  v.  Hiuneapo- 

tbe  quaahinj;  of  the  report  of  the  com-  lis,  5Q  Jtinn.  321. 
mission,  if  he  is  appcanted  at  the  in-        '  CUrk  v.  Utica,  18  Barb.  {N.  Y.) 

stance   of  the  municipality,   and  the  451. 

record  doea  not  show  that  the  city  was        *  Mobile  t>.  Richardson,  1  Stew.  & 

ignorant  of  his  being  interested,  espe-  P.  (Ala.)  12.    This  case  further  holds 

nally  where  the  award  is  not  excessive,  that  on  the  consent  of  the  land-owner  to 

Roanoke  City  v.  Berkowit*,  80  Va.  616.  the  resolution,  he  could  mainttun  an  oc- 

A  new  commisnon  of  the  requisite  tion  for  the  recovery  of  the  amount,  and 
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§  1058  (622).  AtBonnt  ol  Danugsi.  —  Concerning  the  amount  of 
damages,  or  the  principles  upon  which  compensation  to  the  owner 
whose  property  is  taken  should  be  measured,  there  are  no  fixed 
rules,  embracing  the  whole  subject,  universally  applicable  through- 
out the  different  States.  In  some  of  the  States  provision  is  made, 
as  we  have  seen  above,  in  their  organic  law  that  the  compensation 
shall  be  in  money,  and  without  deduction  for  benefits.  Similar 
provisions  are  sometimes  made  in  the  charter  or  statute  authorizing 
the  appropriation,  and  which  exert  a  modifying  influence  on  the 
rules  of  law,  as  previously  held  in  the  same  State  or  elsewhere. 
In  determining  the  qvantum  of  damages,  regard  must  also  be  had 
to  any  special  constitutional  or  statutory  provisions  relating  to  the 
subject,  and  the  previous  course  of  decision  in  which  those  provi- 
sions have  not  unfrequently  originated.  In  States  where  the  sub- 
ject is  not  expressly  regulated  by  positive  law,  the  books  abound 
in  cases  which  cannot  be  reconciled,  respecting  what  is  and  what  is 
not  proper  to  be  taken  into  consideration,  in  the  way  of  benefits  on 
the  one  hand,  and  of  injuries  on  the  other,  to  the  proprietor  whose 
property  is  taken  for  some  public  work  or  improvement.  The  ulti- 
mate inquiry  is  not  a  complex  one ;  it  is  simply.  What  is  the  dam- 
age which  the  owner  will  sustain  in  consequence  of  the  proposed 
appropriation  of  his  property  ?  But  the  elements  which  enter  into 
this  inquiry,  when  the  matter  is  left  at  large  to  the  courts  without 
le^lative  rule,  are  far  from  being  easy  of  apprehension  and  appli- 
cation. Cases,  however,  in  which  the  appropriation  by  municipal 
agencies  is  for  streets,  are  not  apt  to  present  as  many  difiiculties  as  are 
met  with  when  the  appropriation  is  for  railway  or  other  like  purposes. 

§  1059  (623).  Eleia«ntfl  of  Oompeasatioii ;  AdaptabiUty  lor  Par- 
tfeular  Uiei.  —  The  adapuAUiiy  for  particvlaT  uses  of   the   lands 

that  the  resolution  was  an  admissioD,  commuuonen  can  only  exerdse  such 
prima  faeU  binding  on  the  corpoiatioD,  powers  as  are  expressly  granted  or  are 
of  the  right  of  the  owner  to  the  land  ap-  iDcidentally  necessary  for  the  purpose 
propriated.  lb.  In  Maasachusetta,  a.D  of  canying  the  same  into  effect.  Stew- 
agreement  by  which  a  city  undertakes  art  v.  Otoe  County,  2  Neb.  177:  Kou^t 
with  the  owners  of  land  taken  for  a  City  &  P,  R.  Co.,  v.  Washington 
street  to  submit  the  assessment  of  County,  3  Neb.  30;  McCann  v.  Otoe 
damages  and  betterments  to  arbitra-  County,  9  Neb.  324.  They  can  only 
tion  is  uUra  vires  and  void,  and  the  city  locate  public  roads  and  erect  bridges 
cannot  maintjun  an  action  to  enforce  thereon  in  the  manner  provided  by  law. 
an  award  made  under  such  a  submis-  Thus,  where  they  made  a  contract  to 
sion.  Somerville  v.  Dickerman,  127  buy  a  private  bridge,  and  the  parties 
Mass.  272;  Boylston  Market  Assoc,  v.  selected  arbitrators  to  appraise  the 
Boston.  113  Mass.  528;  Harvard  Col'  same  and  they  made  an  award,  it  waa 
legev.  Boston,  104  Mass.  470;  Brimmer  held  that  the  award  was  a  nullity.  Me- 
V.  Boston,  102  Mass.  19.  See,  as  to  arbi-  Cann  «.  Otoe  County,  9  Neb.  324. 
tration.  Mills  Em.  Dom.  {92.    County 
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sought  to  be  condemned,  if  this  confers  upon  them  an  additional 
value,  is  an  element  to  be  taken  into  the  account  in  estimating  the 
compensation  to  which  the  owner  is  entitled.'  In  adjudging  this  point 
the  Supreme  Court  of  the  United  States  clearly  expresses  the  general 
principles  of  law  regulating  the  ascertainmeiit  of  the  qvantum  of 
compensadon  or  damages.  "In  determining  the  value  of  land 
appropriated  for  public  purposes  the  same  considerations  are  to  be 
regarded  as  in  a  sale  of  property  between  private  parties.  The 
inquiry  in  such  cases  must  be,  What  is  the  property  worth  in  the 
market,  viewed  not  merely  with  reference  to  the  uses  to  which  it 
is  at  the  time  applied,  but  with  reference  to  the  uses  to  which  it  is 
plainly  adapted ;  that  is  to  say,  what  i&it  worth  from  its  availability 
for  valuable  uses  ?  Property  is  not  to  be  deemed  worthless  because 
the  owner  allows  it  to  go  to  waste,  or  to  be  regarded  as  valueless 
because  he  is  unable  to  put  it  to  any  use.  Others  may  be  able  to  use 
it  and  make  it  subserve  the  necessides  or  conveniences  of  life.  Its 
capability  of  being  made  thus  available  ^vcs  it  a  market  value 
which  can  be  readily  estimated.  So  many  and  varied  are  the  cir- 
cumstances to  be  taken  into  account  in  determining  the  value  of 
property  condemned  for  public  purposes,  that  it  is  perhaps  im- 
possible to  formulate  a  rule  to  govern  its  appraisement  in  all  cases. 
Exceptional  circumstances  will  modify  the  most  carefully  guarded 

>  His^Hsippi  &,  Rum  Riv.  Boom  Co.  but  that  the  proper  inquiiy  was,  What 

V.  PfttterBoa,9SU.S.403;  aS'k  3  Dillon  is  the  value  of  the  property  for  the 

C.  C.  465.      Here  three   islands  in  tha  moat  sdvantaseous  UBes  to  which  it 

Hiasisrappi  River,  peculiarly  adapted  may  be  applied?    In  Goodin  v.  Cine.  & 

for  the  purpose  of  a  boom,  were  con-  W.  Csnal  Co.,  18  Ohio  St.  169,  where  a 

demned ;   their  value  aside  from  boom  rulroad  company  BOUKht  to  appropri- 

puipoaea  was  only  S300,  but  in  view  of  ate  the  bed  of  a  canal  lor  its  track,  the 

ti.«..   ..!...>«  t..:iit»   r«-   n.ni.   ....—wui.^  «9..n..c^^  Court  of  Ohio  held  that  the 


the  Dwnet  entitled  to  the  latter  value,   of  the  canal  company  was  worth,  not 
Hr.  Justice  Fidd,  in  the  coune  of  his   for  canal  purposes  or  for  any  other  par- 
,,  says:    "The  views  ve  have  ticular  use,  but  generally  for  anj  and 


expressed  as  to  the  justness  of  consid-  all  uses  for  which  it  might  be  suitable. 
enng  the  peculiar  fitness  of  the  lands  And  in  Young  v.  Harrison,  17  Ga.  30, 
for  particular  purposes  aa  an  element  in  where  land  necessary  for  an  abutment 
estimaUng  their  value  find  support  in  tor  a  bridge  was  appropriated,  the  Su- 
several  cases.  Thus,  in  Funnan  Street,  preme  Court  of  Georgia  held  that  its 
/n  re,  17  Wend.  (N.  Y.)  649.  where  a  value  was  not  to  be  restricted  to  its 
lot  upon  which  the  owner  bad  his  resi-  agricultural  or  productive  capacities, 
dence  was  injured  b^  cutting  down  an  but  that  inquiry  might  be  made  as  to 
embankment  in  opening  a  street  in  the  all  purposes  to  which  it  could  t>e  ap- 
city  of  Brookl^,  the  Supreme  Court  plied,  having  reference  to  existing  and 
of  NetD  York  said  that  neither  the  pur-  prospective  wants  of  the  community. 
pone  to  which  the  property  was  applied,  Its  value  as  a  bridge  site  was,  therefore, 
nor  the  intention  of  the  owner  in  rets-  allowed  in  the  estimate  of  compensa- 
tion to  its  futiire  enjoyment,  was  a  mat-  tion  to  be  awarded  to  the  owner."  The 
ter  of  much  imporUince  in  determining  doctrine  of  the  text  approved  in  Santa 
the  compensation  to  be  made  to  him;  Ana  v.  Harlin,  99  Cal.  538. 
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rule ;  but,  as  a  general  thing,  we  should  aa,y  that  the  compensation  to 
the  owner  is  to  be  estimated  by  reference  to  the  uses  for  which  the 
property  is  suitable,  having  regard  to  the  existing  business  or  wants 
of  the  community,  or  such  as  may  be  reasonably  expected  in  the 
immediate  future."  * 

§  1060.  Xlomouta  of  Oompeiuwtton  for  Landa  t4kaii.  —  Hie  comperif 
tation.  to  which  the  owner  of  lands  taken  for  a  public  use  is  entitled, 
is  the  fiua-ka  valve  in  money  fairly  determined  as  between  persons 
buying  and  selling  under  conditions  which  do  not  result  in  the 
sacrifice  of  the  proper^  or  in  the  exaction  of  an  enhanced  price  by 
reason  of  exceptional  circumstances.'  In  determining  the  market 
value  of  the  property  taken  any  use  to  which  it  may  be  profitably 
apphed,  either  presently  or  in  the  immediate  future,  may  be  con- 
sidered, not  separately,  but  as  an  incident  in  determining  the  market 
value.'    But  tiie  elements  to  be  considered  must  be  confined  strictly 

'  MisaissiptH  &  R.  Rivers  Boom  Co.  ie  the  difierence  between  tiie  nuricet 

V.  Patterson,  98  U.  S.  403;   supra,  per  value  of  the  lot  before  and  after  the 

Fidd,  J.     Proof  of  a  former  dedic&-  lowering.  ^-  tbe  diminution  in   value 

tion  by  the  owner  is  not  admissible  for  produoM    thereby.      MontgCMneiy    v. 

tbepurposeoffixingthe&mountofcom-  Townsend,  80  Ala.  48B.    Posl.  I  1062, 

pensation.    San  Jose  v.  Reed,  05  Cal.  and  note.    Post,  chap,  on  Streets. 
241.    Infra,  i  1060.  •  Chase  v.  Worcester,  108  Mass.  60; 

•  Shoemaker  v.  United  States,   147  Edmands  c.   Boston,   108   Hasa.   535; 

U.  8.  282,  304;  San  Diego  Land  &  T.  Gardner  v.  Brookline,  127  Mass.  358; 

Co.   V.  Neale,  78  Cal.  63;   Santa  Ana  Maynard  v.  Northampton,   157  Han. 

r.  Harlin,  99   Cal.  538;   Santa  Ana  r.  218;   Fales  v.  Easthampton,  162  Mats. 

Bruoner,    132    Cal.    234;     Tedena   v.  422;  Warden  *.  Philadelphia,  167  Pa. 

Chicago   Sanitary   Dist.,   149    lU.   87;  St.    523;     Alloway    v.    Nashville,    88 

Phillips  V.  Scales  Mound,  195  lU.  353;  Tenn.   510;    Hcranney  v.  Nashville, 

Chicago  f.  Jackson,  196  111.  496;   Ben-  102Tenn.l31;   Harwood  ti.  Wast  Ran- 

nett  V.  Marion,  106  Iowa,  628;   Ranck  dolph,  64  Vt.  41 ;   Alexian  r.  Oshkoeh, 

I).  Cedar  Rapids,  134  Iowa,  663;   Ken-  95   Wis.    221;     «upra,    }    1059.      The 

nebec   WaUr   Dist.   v.   Wat«rville,   97  owner  ia  entitled  to  prove  the  highest 

Me.    185;     Edmands  v.    BoetoD,    108  and  beet  use  for  which  the  property  is 

Maas.  535;    Burt  v.  Wigglesworth,  117  adapted,  and  its  value  for  such  use. 

Mass.  302;    Lawrence  t>.   Boston,   110  West  Chicago  St.   R.  Co.  v.  Chicago, 

Mass.  126;   Beale  v.  Boston,  166  Mass.  172  111.  198.    The  measure  of  compen- 

53;    Detroit  v.  Beecher,  75  Mich.  454;  sation  is  the  value  of  property  as  it 

Kansas  Gty  n.   Bacon,   157  Mo.  450;  stood  at  the  time  of  appropriation  and 

Lowe  n.  Omaha,  33  Neb.  587;    Cum-  the  owner  may  show  tnat  the  property 

mings   V.   Williamsport,    84   Pa.    472;  had  for  many  years  been  used  for  a 

Alloway  n.  Nashville,  88  Tenn.  510;  special  business  which  has  increased  it« 

Alexian  v.  Oshkosh,  95  Wis.  221.  value.     Ranck  o.   Cedar  Rapids,   134 

Tbe  vacation  of  a  street,  the  use  of  Iowa,  563.     A  strip  of  land  one  foot 

which  has  been  granted  to  a  railroad,  wide  and   three    hundred   and  fiftv- 

doei  not    render    a  city  liable  to    an  four  feet   long  lay  between  a  pubfie 

owner  of  a  lot,  which  does  not  adjoin  street  and  lands  owned  by  others.    It 

the  street,  and   whoee  damage  is  the  was  held  that  although  the  land  might 

same  as  that   sustained  by  all  other  be   of  no  value  in  actual  use  to  the 

property  owners  though  greater  in  de-  owner,  the  jury  should  consider  its 

rE)ast  St.  Louis  v,  O'Flynn,  119  relation  to  other  lands  and  determine 

200.     In  Alabama  the  measure  of  the   value  of  the  strip  in  connection 

damages  caused  by  lowering  a  sidewalk  therewith.     In  re  Seattle,  47  Wash. 
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to  such  as  affect  the  present  value,  and  fartcifvl  and  apecvlaiive  vtet 
must  be  excluded  from  coosideraUon.' 

603;  92  Fac.  Rep.  423.    In  determin-  neraville  &  N.  J.  R.  Co.,  36  Ind.  463. 

ing  the  value  of  land  token,  all  that  u  But  on  the  other  hand  it  has  been  held 

technicaUy  part  of  the  land  must  be  that  when  the  entry  is  made  by  the 

included,  e.  g.,  fixtttfa.    Hatter  of  New  municipality  under  an  apparent  title 

York  (Sty,  39  N.  Y.  App.  Div.  589,  59%.  and   improvements  are  made  relying 

Bee  also  Schuehardt  v.  New  York,  53  upon  that  title,  the  true  owner  c/the 

N.  Y.  202,  208.  property,  upon  the  failure  of  the  title 

In  New  York  it  ia  held  that  if  an  of  the  mumcipality,  is  not  entitled  to 

entry  ia  made  upon  premisee  against  recover  compensation  for  the  vfilue  of 

the  expreea  oppodtion  of  the  owner,  the   improvements   placed   upon   the 

before  the  institution  of  condemnation  lands  by  the  muniinpality.     Seail  v. 

proceeding,  the  Und-owner  is  entitled  Lake  County  School  Diat.,  133  U.  S. 

to   have  the   value  of  the   Btnicturea  553.      See  alao  McClairen  tt.  JeSerBon 

placed  upon  his  premises  by  the  mu-  School  Township,    169  Ind.    140;   ^ 

nicipality    without    authoritv    of    law  N.  E.  Kep.  73;  AldridiCB  v.  Stillwater 

befoi«  toe  institution  of  conaemnation  Board   of   Education,    15   Okla.    354. 

proceedings  considered  in  arriving  at  a  The   conflicting   views   of   certain   au- 

oetermination    of    the    compensation  thorn  (Mills,  Eminent  Domain,  2d  ed., 

which  ought  justly  to  be  maae  to  him  i    148;     Lewis,   Eminent  Domain,  2d 

by  reason  of  the  taking  of  his  lands,  ed.,     i     507;      Randolph,      Eminent 

St.  Johnsville  n.  Smith,  1S4  N.  Y.  341,  Domam,  p.  222)  are  referred  to  by  the 

rev's  90  N.  Y.  App.  ffiv.  618.    See  also  New  York  Court  of  Appeals  in  St. 

Long  Island  R.  Co.,  In  re,  6  T.  &  C.  Johnsville  v.   Smith,   184  N.   Y.  341, 

W.  Y.)  298;  New  York,  W.  8.  &  B.  R.  348,  supra. 

Co.  p.  Gennet,  37  Hun  (N.  Y.),  317;        When  tenanto  lease  property  tor  a 

United  States  t>.   Land  in  Monterey  term  of  years  but  expressly  subject  to 

County,  47  Cal.  515;   Graham  v.  Con-  the  contmgency  that  the  landlord  may 


■  Eerr  t>.  South  Park  Com'is,  117  Mass.  358;  Houlton  v.  Newburyport 
y.  8.379;  Shoemaker  o.  United  States,  Water  Co.,  137  Mass.  163;  AUoway  o. 
147U.  S.  282;  United  States  v.  Lands  Nashville,  88  Tenn.  510.  InMomocAu- 
in  Jamestown,  112  Fed.  Rep.  622;  tetts  it  is  held  that  the  market  value 
Clark  V.  Saybrook,  21  Conn.  313;  of  land  to  which  the  owner  is  entitled 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  as  compensation  is  not  to  be  inertiued 
149  m.  457;  Burke  v.  Chicago  Sani-  by  the  fact  that  the  land  has  been 
tary  IKst.,  152  III.  125 ;  Chicago  &  A.  taken  for  the  varHeulor  purpoae.  Houl- 
R.  Co.  V.  Pontiac,  169  111.  156,  173;  ton  v.  Newburyport  Water  Co.,  137 
Spohr  V.  Chicago,  206  111.  441,  450;  Maaa.  163,  167;  Benton  v.  Brookline, 
Fairbanks  «.  Fitchburg,  1 10  Maaa.  224 ;  151  Mass.  250;  May  v.  Boston,  158 
Taftv.  Commonwealth,  158  Mass.  526;  Mass.  21;  Bowditcb  v.  Boston,  1S4 
Bockoven  v.  Lincohi,  13  S.  Dak.  317;  Masa.  107;  Mowry  n.  Boston,  173  Mass. 
Alexian  v.  Oshkosh,  05  Wis.  221.  The  425;  Sargent  v.  Herrimac,  196  Maaa. 
jury  are  not  to  take  into  consideration  171.  A  statutory  provision  that  the 
what  the  land  may  be  worth  at  some  damage  for  land  taken  for  a  street 
remote  and  future  time.  Alexian  v.  sballbeGxedat  the  value  thereof  before 
Oshkosh,  95  Wis.  221.  Special  value  the  laying  out,  alteration,  or  widening 
of  lands  to  the  owners  based  on  re-  of  the  street,  means  that  the  damages 
lationship  and  the  location  of  the  lots  are  not  to  be  enhanced  by  an  increase 
as  a  sort  of  family  settlement  cannot  of  value  tliat  results  from  the  laying 
be  considered.  Decatur  v.  Vaughan,  out  or  other  change.  Boston  Chamber 
233  ni.  50.  of  Commerce  v.  Boston,  195  Mass.  338. 

The  ^ue  of  lands,  it  haa  been  held.  But  in  Ranck  e.  Cedar  Rapids,  134 
is  not  to  be  enhanced  because  of  the  Iowa,  563,  it  was  held  that  a  general 
necesmties  of  the  public  use.  San  Die^  advance  in  the  value  of  the  property  in 
Land  dc  T.  Co.  v.  Neale,  88  Cal.  50;  the  neighborhood  may  be  shown,  al- 
Chicafco  Sanitary  Dist.  v.  Lou^bran,  though  it  is  caused  by  the  improve- 
160  111.  302;  McCormick  v.  Baltimore,  ment  in  question. 
45  Md.  512 ;  Gardner  v.  Brookline,  127 
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§  1061  (624).  Bvlei  to  meaEnn  Danut^as;.  Oenartl  and  8p«eU 
Bonsflti.  —  The  author  must  content  himself  with  a  statement  of 
those  rules  or  general  principles  he  believes  to  be  the  best  supported 
by  reason,  and  which  embrace  the  cases  ordinarily  arising  in  connec- 
tion with  the  exercise  of  the  right  of  eminent  domain  by  municipali- 
ties, whose  chief  occasion  for  the  power  is  to  open  and  establish 
streets  and  ways.  The  rules  here  laid  down  are,  of  course,  subject  to 
modification  by  any  special  constitutional  provision  or  le^lativc 
enactment  varying  them.  I.  If  the  proposed  improvement  takes  all 
of  the  land  of  Uie  owner,  the  case,  as  to  tiie  amount  of  compensation, 
is  comparatively  easy  of  solution.  He  is  entitled  to  the  fair  and 
full  market  or  pecuniary  value  of  the  property  at  the  time  it  is 
appropriated,  and  to  no  more.  This  statement  of  the  rule  excludes 
from  consideration  all  such  elements  as  that  the  owner  does  not 
desire  to  sell,  or  that  the  property  is  endeared  to  hJTn  by  association 

b^  condemnation  proceedings  by  the  and  the  owner  of  easements  in  the 

aty  be  deprived  of  the  property,  they  private  way  may  be  authorised  to  jmn 

are  not  entitled  to  have  the  value  m  la  a  petition  for  the  asseasment  of 

their  uneniired  tenna  ascerttuned  and  damages  when  the  jury  ia  required  to 

deducted  from  the  total  award  to  the  aaaeas  the  damages  as  to  an  entire  e«- 

landlord   in    such   proceedings.     The  tate  and  as  it  it  were  the  sole  property 

happeniof^  of  the  contingency  termi-  of  one  owner  in  fee  Bimple.     Boston 

nates  their  estate  or  interest  in  the  Chamber  of  Commerce  v.  Boston,  19S 

Sroperty.    Matter  of  New  York  City,  Mass.  338. 
08  N.  Y.  254,  aft'g  62  N.  Y.  App.  Div.  Takina  of  waier  rightt.     The  differ- 
271.     Wharf  proiperty.     Compensation  ence  in  the  market  value  of  the  prop- 
to  be  determined  by  ita  location,  the  erty  with  the  water  rights  and  without 
improvements  made  thereon   and  its  them.     Syracuse  v.  Stacey,  45  N.  Y. 

Eeent  prospective  earning  capaa'^.  App.  Div.  249. 
Iter  of  Mayor  of  New  York,  74  N.  Y.  Measure  of  compensation  to  Uttor 
App.  Div.  3^.  and  to  Umte.  Hatter  of  New  York  City 
When  land  taken  for  a  public  way  (Delancey  St.),  120  N.  Y.  App.  Mv. 
ia  already  burdened  with  a  private  700;  Dyei  v.  Wightman,  66  Pa.  St. 
right  of  way  and  an  incipient  dedica-  425.  A  purchaser  of  land  throu^ 
tion  to  the  pubbc,  the  owner  is  entitled  which  a  public  eewer  had  been  previ- 
to  no  more  than  nominal  damages,  ously  built,  without  right,  can  recover 
Bartlett  v.  Bangor,  67  Me.  460.  Land  damages  in  respect  to  it,  only  for  such 
was  dedicated  by  deed  for  a  private  injuries  as  have  resulted  to  the  land 
way,  and  houaes  were  built  and  lots  ranee  his  purchase.  Alexander  «. 
sold  abutting  on  the  way.  Upon  the  District  of  yjlumbia,  3  Mackey,  192. 
la^Dg  out  of  a  public  street  over  the  In  Vermont,  it  is  held  that  commia- 
pnvat«  way,  the  only  compensation  nonera  to  appraise  damages  for  taking 
to  which  the  owner  of  the  soil  is  en-  land  for  a  lewer  can  make  award  only 
titled  ia  the  value  of  the  additional  for  the  actual  taking  of  the  land,  and 
easement  in  the  pubUc  resulting  from  cannot  indvde  omseqaentuii  damoMi, 
the  laying  out  of  the  street ;  in  other  —  as  for  a  nuisance  caused  by  the  dis- 
words,  the  value  of  the  land  included  chaive  of  aewwe.  Stewart  e.  Rutland, 
in  the  private  way  is  not  to  be  com-  58  Vt.  12.  Where  aheds  had  been 
puted  as  if  it  were  property  free  from  lawluUy  erected  upon  a  pier  condemned 
encumbrance,  but  only  as  affected  under  proceedings  bv  a  cit?  the  owner 
by  the  takiiw  of  an  easement  for  the  of  the  pier  was  hela  entitled  to  corn- 
public  in  adiUtion  to  the  easement  for  pensation  based  upon  the  value  of  the 
a  private  way.  This  is  the  rule,  al-  pier  with  the  sheds  upon  it.  In  re  Ker 
though  by  statute  the  owner  of  the  soil  15,  East  River,  95  N.  Y.  App.  Div.  501. 
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and  the  like.*  But  it  includes,  and  justly  so,  the  full  value  at  the 
time  it  is  taken,  no  matter  what  may  have  caused  that  value,  and 
although  it  may  have  shared  with  o^er  property  in  tiie  benefits  of 
the  proposed  improvement,  TTie  transaction  is  a  compulsory  pur- 
chase, the  compulsion,  however,  coming  from  the  public,  and  the 
amount  to  whicfa  the  owner  is  entitled  is  not  simply  the  value  of  the 
property  at  forced  sale,  but  such  sum  as  the  property  is  worth  in 
the  market,  if  persona  desiring  to  purchase  were  found  who  were  will- 
ing to  pay  its  just  and  full  value,  and  no  more.^  II.  If,  however, 
as  most  commonly  happens,  part  only  of  the  property  is  to  be  taken 
more  embarrassing  questions  are  apt  to  arise,  in  determining  which 
regard  must  be  had  to  the  condition  as  to  the  shape,  use,  and  coo- 
venience  in  which  the  re^due  of  the  property  will  be  left,'  and  how 
its  value  will  be  affected  by  that  which  is  taken  for  the  proposed 
improvement.*      And   here  usually   arises   the   difficult   inquiry, 


J  Street,  In  re,  17  Wend.   U  taken,  but  to  the  public  which  is  to 

(N.  Y.)  649,  650;  William  and  An-  pay  it.  Searl  v.  School  Dist.  No.  2, 
thony  Streets,  In  re,  19  Wend.  (N.  Y.)  133  U.  S.  553.  As  to  aUowaoce  of 
678;  per  Potter,  J,,  in  Stafford  n.  Provi-  interest,  taxes  and  aaaeaaments  be- 
denee,  10  R.  I.  667;  Kerr  v.  South  tween  time  of  appropriation  and  date 
Park  Com'rs,  117  U.  3.  379,  approving  when  award  should  oe  paid  and  the 
tlie  rule  stated  in  Cook  v.  South  Park  deduction  of  the  value  of  the  use  and 
Com'is,  61  m.  115;  Green  v.  Cliicago,  occupation  for  tliat  period.  Hatter  ot 
97  m.  370.  Mayor  of  New  York,  40  N.  Y.  App.  Div. 

■  Somerville  &  E.  R.  Co.  v.  Doughty,  281;  Matter  of  Riveiude  Park,  59 
22  N.  J.  L.  495;  Driver  v.  Western  N.  Y.  App.  Div.  603;  Matter  of  De- 
Union  R.  Co.,  32  Wis.  569;  Patterson  partment  of  Public  Parks,  63  Hun 
v.  Hiss.  &  R.   Rivera  Boom   Co.,  3    (N.  Y.),  280. 

Dillon  C.  C.  465,  467,  affirmed  by  the  '  Nahant  v.  United  Stat«s,  136  Fed. 
Supreme  Court,  9S  U.  S.  103;  Coolev  Rep.  273,  284,  quoting  text. 
Const.  Lim.  565;  Giesy  v.  Cine,  W.  &  '  "Just  compensation"  consists  in 
C.  a.  R.  Co.,  4  Ohio  St,  308,  In  Staf-  making  the  owner  good  by  an  eguiva- 
ford  v.  Providence,  10  R.  I.  567,  the  lent inmonev,andincluileBnot onlythe  , 
text  was  quoted,  and  the  doctrine  value  of  the  land  appropriated,  but  the 
there  laid  down  was  applied  to  the  con-  diminished  value  of  the  reddue.  Bige- 
demnatiou  of  lands  for  a  vxiUr  Tesemoir   low  v.  West  Wis.  R,  Co,,  27  Wis.  478, 


for  the  city,  in  a  case,  where,  after  the  487,     The  owner  is  entitled  to  Cum- 

location  and  partial  construction  of  the  penaation  for  the  injury  to  the  whole 

improvement,  it  was  decided  to  take  properly,  and  not  merelv  for  that  to  the 

the  land  in  question;   and  it  was  held  separate  lots  over  which  the  railroad  is 

that  its  value  was  to  be  estimated  as  it  to  be  built.^  Welch  v.  tiUlw.  &  St,  P.  Ry. 

was  at  tfae  time  it  was  condemned,  and  Co.,  27  Wis.   108;    Driver  v.  Western 

not  at  the  time  of  tlie  location  of  the  Union  R.  Co,,  32  Wis.  569.     In  Iowa, 

■  improvement.     In    Benedict   v.    New  the  property  owner  is  entitled  to  value 

York,  98  Fed.  Rep,  78ft,  it  was  held  that  of  the  property  taken  and  damages  to 

the  value  of  property  taken  for  an  aque-  the  remainder,  but  the  damages  cannot 

duct  (or  the  purpose  of  a  water  supply  include  damages   resulting  from  the 

waa  to  be  estimated  at  the  time  the  improper  construction  ot  the  improve- 

property  is  taken  and  not  at  the  time  mcnt,    KJohardaon  v.  Centreville,  137 

when  the  map  required  is  filed.     It  is  Iowa,  253;  114  N.  W.  Rep.  1071.     In 

the  duty  of  the  State  in  the  conduct  of  taking  part  of  a  lot  for  a  school  bouse, 

the  inquest  by  which  the  compensation  the  owner  is  entitled  to  damages  for 

is  ascertained  to  see  that  it  is  just,  not  consequential  injuries  to  the  remainder 

merely totheindividualwhoseproperty  resulting  from  the  proximity  of  the 
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What  benefits  and  what  injuries  are  proper  to  be  regarded  as  affect- 
ing the  question  of  damages  f  Now,  bene&ts  and  injuries  are  of  two 
kinds:  1.  General  or  public,  being  such  as  are  not  peculiar  to  the 
particular  proprietor,  part  of  whose  property  is  taken,  but  those 
benefits  which  he  shares  and  those  injuries  which  he  sustains  in 
common  with  the  community  or  locality  at  large.  2.  Special  or 
local,  being  those  peculiar  to  the  particular  land-owner,  part  of 
whose  property  is  appropriated,  and  which  are  not  common  to  the 
community  or  locahty  at  large,  —  such,  on  the  one  hand,  as  rendering 
his  adjoining  lands  more  useful  and  convenient  to  him,  or  otherwise 
giving  them  a  peculiar  increase  in  value;  and,  on  the  other,  render- 
ing them  less  useful  or  convenient,  or  otherwise  in  a  peculiar  way 
dimini^ing  their  value.  The  former  class  of  benefits  or  injuries  — 
namely,  those  which  are  general,  and  not  special  —  have,  according 
to  the  almost  uniform  course  of  decision,  no  place  in  the  inquiry  of 
damages,  and  cannot  be  considered  for  the  purpose  of  reducing  the 
amount,  being  too  indirect  and  contingent;  but  injuries  which  spe- 
cially affect  the  proprietor,  or  benefits  which  are  specially  conferred 
upon  his  adjacent  property,  part  of  which  is  taken,  are  to  be  consid- 
ered, unless,  by  the  Constitution  of  the  State  or  legislative  enacU 
ment,  aU  benefits,  special  as  well  as  general,  are  to  be  excluded.' 

school  buildioK.     Hanard  v.  Algona  portion  on  his  lands  arising  from  the 

Independent  School  ^Sst.,   113   Iowa,  taking  of  a  part  thereof  only  entitles 

486.  the  owner  to  damages  to  the  remainder 

The  cost  of  fencing,  grading,  paving,  of  the  particular  tract  taken.     If'  he  is 

etc.,  are  matteiB  proper  for  conddera'  the  owner  of  tracts  which,   although 

tion  in  determining  whether  the  open-  adjoining,  are  held  and  used  separately 

ing  of  a  street  has  been  an  injury  to  and  independently,  he  cannot  recover 

firoperty,  but  they  ore  not  to  be  aU  compensation  for  the  damage  which 

D^d    as   separate   and   independent  such  adjoining  tracts  sustain.     Sharp 

clfums.    Geissinger  v.  Hellertown,  133  v.  United  SUtes,  191  U.  8.  341 ;  Currw 

Pa.  622;    Dawson  t..  Pittsburgh,   159  v.  Waverly  4  N.  Y.  B.  R.  Co.,  52  N.  J. 

Pa.  317;  Reyenthaler  v.  Pliiladelphia,  L.  381,  392.    Where  an  owner's  prop- 

160  Fa.  195,  198.    The  worda  in  the  act  erty  has  been  divided  into  separate  lofi^ 

relating  to   eminent  domain,   "which  the   owner   cannot,   under   a   petition 

may   oamage   property   not   actually  to  condemn  part  of  one  lot  for  an 

taken,"  relate  to  contiguous  lands  of  alley,   be  compelled   to   treat   the  re- 

the  some  owner,  a  part  of  which  oaly  maining  part   and   the   adjoining   lot 

are  taken,  so  that  where  the  party  seek-  not  mentioned  in  the  pleadinga,  aa  one 

ins  condemnation   tiaa  not  embraced  entire  tract.     Ligare  v.   GhiMgo,   157 

olf  the  owner's  contiguous  lands  not  111.  637. 

actually    taken,     but    damaged,    the  '  Ueachem  i>.  Fitchburg  R.  Co.,  4 

owner  may  file  a  cross  petition  and  Cush.  (Maaa.)  291 ;  Dickensoo  v.  Fitcb- 

have  the  damages  to  the  other  lands  burg,  13  Gray  (Mass.),  546;    Upton  v. 

'.     But  even  in  that  case,  the  Soutii  Reading  R.  Co.,  8  Cush.  (Mass.) 


damages  must  be  direct  and  physical,  600;  Robbins  v.  Hilw.  &  H.  R.  Co., 
and  result  from  the  taking  of  a  portion  Wis.  636;  Farwell  v.  Cambridge,  1 
of  his  land.     StetsoD  «.  Chic^  dc  E.   Gray  (Mass.),  413;    Dwight  v.  Hamp- 


and  result  from  the  taking  of  a  portion  Wis.  636;  Farwell  v.  Cambridge,  11 
of  his  land.  StetsoD  «.  Chic^O  dc  E.  Gray  (Mass.),  413;  Dwight  v.  Hamp- 
R.  Co.,  75  111,  74.    See  supra,  fS  1015-   den  Co,  Com'rs,  11  Cush.  (Mass.)  201; 


1018.  Howard  v.  Providence,  6  R. 

The  rule  that  a  proprietor  is  entitled  Chattanooga  v.  Geiler,   13  Lea,  611; 
to  recover  the  damage  to  the  remaining  Lehigh  Valley  Cool  Co.  v.  Chicago,  20 
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§  1062  (625).     Sum   Subject;    (hnoral   BTiIe  lUtad.  —  Applying 
these  principles,  a  proper  artd  praetwal  general  rule  is  to  first  ascertain 

Fed.  Rep.  415;  Arbnish  v.  Oakdale,  28  of  way  would  greatly  exceed  tlie  value 

Minn.  61 ;    Kauaas  City  v.  Ward,  134  of  the  Und  taken,  and  to  pay  him  that 

Mo.  172 ;    HoustoD  v.  Bartels,  36  Tex.  value  only  would  De  to  m^e  very  inad- 

(Sv.  App.  498.     Where  an  owner  sues  equate  compensation."     Ckmley  Const, 

for  wrongful  taking  and  damaf^  to  Lim.  565.     See  also  Green  v.  Chicago, 

buildiuga  and  abandons  the  claim  for  97  111.  370. 

WTOiwful  taking,  evidence  of  special  In  Lewis  on  Eminent  Domain  (2d 
benefit  to  his  prot>erty  by  the  improve-  ed.),  f  f  465-^71,  the  condition  of  the 
ment  is  immaterial.  Lbmb  o.  Eliza-  auttiontiee  on  the  question  of  benefits 
beth  aty,  131  N.  Car.  241.  is  thus  sUted;  (1)  States  holding  that 
A  learned  jurist  and  expeiienoed  benefits  cannot  be  set  off  at  all  (Hio- 
ftod  able  judge  thus  expresses  nis  views  sissippi);  (2)  States  holding  that 
on  this  subject :  "  When  only  a  portion  special  benefits  may  be  set  off  against 
(rf  a  parcel  of  land  is  appropriated,  just  the  remainder,  but  not  agaiost  the  part 
compensation  may,  perhaps,  depend  taken  (Haryluid,  Nebraska,  Tennessee, 
upon  the  effect  much  the  sppropria-  Virginia,  West  Viisinia,  Wisconnn); 
tion  niay  have  on  the  owner's  mterest  (3)  States  holding  tnat  benefits,  both 
in  tbe  ranainder  to  increase  or  dimin-  general  and  special,  may  be  set  off 
ish  its  value,  in  consequence  of  the  use  against  the  remainder,  but  not  i^unst 
to  which  that  taken  is  to  be  devoted,  the  part  taken  (Georgia,  Louisiana, 
or  in  consequence  of  the  condition  in  Kentucl?,  Texas)-  (4)  States  holding 
which  it  may  leave  the  remainder  in  that  special  benefits  mav  be  set  off 
respect  to  convenience  of  use.  If,  for  against  the  {Hirt  taken  and  the  remain- 
instance,  a  public  way  is  laid  out  der  (Connecticut,  Kansas,  Ifaine,  Mill- 
through  a  tract  of  land  which  before  nesota,  Hiasouri,  New  Hampshire, 
was  not  accessible,  and  if,  in  conse-  North  Carolina^  Oregon,  Pennsylvania, 
quence,  it  is  given  a  front,  or  two  fronts,  Vir^nia,  Distnct  M  Columbia).  (6) 
upon  the  street,  which  furnish  valuable  States  holding  that  benefits,  both  ^n- 
and  marlLetable  sites  for  building  lots,  eral-and  special,  may  be  set  off  against 
it  ma^  be  that  the  value  of  that  which  the  part  taken  and  the  value  ot  tbe 
remams  is  made,  in  consequence  of  remainder  (Alabama,  California,  Dela- 
taking  a  part,  vastly  greater  than  the  ware,  Illinois,  Indiana,  New  York, 
whole  was  before,  and  that  the  owner  Ohio,  Oregon,  South  Carolina)- 
is  benefited  instead  of  damnified  by  the  It  has,  however,  been  pdnted  out 
appropriation.  Indeed^  the  freat  ma-  that  whatever  may  have  been  the 
jontv  of  streets  in  cities  and  villages  eariier  decisions  in  lUiTunt,  that  State 
are  aiedicated  to  the  public  by  the  own-  cannot  now  be  placed  in  the  fifth  class 
eiB  of  lands,  without  any  other  com-  because  the  later  cases  hold  that  under 
pensation,  or  expectation  of  compensa-  the  Constitution  of  that  State  the 
tion,  than  tlie  increase  in  market  value  owner  must  be  pfud  the  full  value  of 
which  is  e:n)ected  to  be  given  to  such  land  taken  in  money  without  remrd 
lands  thereby:  and  this  is  vc^  often  to  the  benefits  he  may  receive.  Car^ 
tbe  case  with  land  for  other  public  im-  penter  v.  Jennings,  77  Dl.  250 ;  Chap- 
provements  which  are  supposed  to  be  tin  t>.  Wheatland  Highway  Com'rs,  129 
of  peculiar  value  to  the  locality  in  111.651;  Schroeder  v.  Joliet,  189111.  4S. 
which  they  are  made.  But  where,  on  Under  the  Fifth  amendmejtt  to  Ae 
the  other  huid,  a  railroad  is  laid  out  Cotutitutum  of  the  United  Stalet  which 
across  a  man's  premises,  running  be-  declares  "nor  shall  private  property 
tween  his  bouse  and  his  outbuilcungs.  be  taken  for  public  use  without  just 
necessitAting,  perhaps,  the  removal  of  compensation,  Congress  may  direct 
some  <d  them,  or  utmn  such  a  ^rade  as  that  when  part  of  a  parcel  of  land  is 
to  render  deep  cuttings  or  high  em-  appropriated  to  the  public  use  for  a 
bankments  necessary,  and  thereby  highway  in  tbe  District  of  Columbia, 
greatly  increasing  tHe  inconveniences  the  tribunal  vested  by  law  with  the 
attending  the  management  and  use  duty  of  assessing  the  compensation  or 
of  the  land,  as  well  as  the  risks  of  acci-  damages  due  to  the  owner,  whether  for 
dental   injuries,  it   will   often   happen  the  vaJue  of  the  part  taken,  or  for  any 

"    '  "  '  •  ■  ■   •  •■     j,ggj_  Bbah  take  into  con- 

'  way  of  measuring  the 
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the  then  fair  market  value  of  the  entire  premises,  part  of  which  is 
proposed  to  be  taken,  not  necessarily  irrespective  of  such  improve- 

whole  or  either  part  of  sum  due  him,  United  States,  after  reviewing  the  bu- 

aoy  special  and  direct  benefits  capable  thorities,  said,  "It  seems  to  me  pltdn 

of    present    estimate    and    reasonable  from  this  review  of  the  law  that  the 

computation,  caused  by  the  estabLish-  real  injury  (if  any)  suffered  by  the  land- 

ment  of  the  highway  to  the  part  not  owner  in  any  particular  case  lies  in  the 

taken.    Bauman  v.  Roaa,  167  U.  3.  548.  effect  product  upon  his  abutting  land 

Benefit  and  amsegaentiai  damages,  by   the   wrongful   interference   of   de- 

Tbe  Court  of  Appeals  of  New  York  has  feadants  with  these  easements  of  light, 

repudiated  the  above  classification  of  air  and  access  to  such  land.    And  where 

that  State  by  Mr.  Lewis,  and  he!d  that  they  are  interfered  with  and  in  le^ 

the  ((Uestian   was  still   an   open   one;  effect  taken  to  any  e^rteot,  it  is  not  poa- 

tbat  in  the  cases  cited  in  support  of  the  Bible  to  think  of  them  as  of  any  value 

above   mentioned   conclusions    of   the  in  and  of  themselves  separated  from 

author    (Mr.    Lewis)   the   owner   was  the  adjoining  land,  but  their  value  is 

awarded  the  full  value  of  the  land,  the  to  be  measured  by  the  injury  which 

attack  bein^  made   on   the   provision  such    taking    inflicts    upon    trie    land 

for  setting  on  an  assessment  of  benefits  which  is  left  and  to  which  they  were 

against  the  award ;    that  these   cases  appurtenant.     This  is  a  consequential 

involved  a  blending  of  two  powers,  via.,  damage.    It  is  not  the  light  or  the  air 

eminent  dom^n  and  taxation,  which  that   is   valuable   separated   from  the 

led  to  the  confu^on  aa  to  the  effect  of  land   adjoining.     With   r^rard  to  the 

the  decisions  of  the  State  of  New  York:  subject  under  discusaon,  Uiere  is  and 

and  the  Court  of  Appeals  further  held  can  be  no  value  in  a  given  quantity  of 

that  in  no  case  should  an  award  be  air,   or  space,   or  lij^t  in  the  public 

made  for  leas  than  the  valve  of  the  prop-  street  except  aa  it  may  be  used  in  con- 

erty  actual/  taken  by  condemnation,  nection  with  and  as  appurtenant  to  the 

irrespective  of  the  question  of  benefits,  abutting  land.     When  a  person  inter- 

Matter  of  City  of  New  York,  190  N.  Y.  feres  with  such   light,   air  or  access 

3S0,  360.  and  takes  it,  he  takes  nothing  which  is 

In  so  ruling,  however,  the  Court  of  alone   and  mtrinsically   valuable,   but 

Appeals  of  New  York  aiter  thorough  onl^asitsloesaffectsthoadjoiningland. 

argument  and  conmderation  expressly  This  loss,  while  purely  consequential,  is 

stated  that  it  did  not  assert  that  oenefia  nevertheless  a  liability  which  the  per- 

may  not  be  set  off  against  consequential  son  proposing  to  take  the  property  is 

damages  to  tht  part  of   the  lands  iwt  bound  to  discharge.  ...  A  theoretical 

taken,  but  on  the  contrary  said  that  course  of  reasonmg  may  be  adopted 

this    would    generally    accomplish    an  by  which  it  could  be  claimed,  as  plsin- 

equitable  result.      It  is  also  to  be  ob-  tiff's  counsel  uiges,  that  the  value  c^ 

served  that  where  the  property  taken  these  easements  in  and  of  themselves 


intangible  right,  such  as  the  ease-  is  represented  by  the  amount  of  de- 

raeni,  or  light  in  the  nature  of  anease-  preciation   in   value   to   the   f"-'-'--- 

ment  of  light,  air  and  access,  appurte-  land    their    taking    would     ...    .  _   , 

nant   to  abutting  property  tauen  or  with  no  reference  to  the  agency  tnr 

■ :__  I  1     .1.   — .-...    .J  ...    _i..._,_j  ^jjjpi,  gyujj  talcing  was  accomplishea, 

...  :  Id  fact  such  value  would  be  arrived 
held  that  inasmuch  as  the  easement  in  at  by  reference  to  what  was  a  purely 
itself  is  intangible  and  conadered  in  consequential  damage  to  land.  If  the 
the  abstract  is  only  of  nominal  value,  taking  by  the  railroad  actually  had 
the  amount  of  compensation  to  be  the  effect  of  enhancing  the  value  of  the 
made  for  the  taking  or  impairment  is  remaining  land,  the  inquiry  as  to  the 
to  be  determined  by  the  damage  to  amount  of  loss  that  might  otherwise 
the  abutting  land,  something  that  can  have  been  occasioned  (if  there  had  not 
only  be  determined  by  dving  effect  to  happened  to  be  the  actual  benefit), 
both  the  injury  and  the  oenefit.  New-  would  be  the  purest  guess  and  specula- 
man  V.  HetropoLitan  Elevated  R.  Co.,  tion  in  the  world  and  even  when  ar- 
118  N.  Y.  618;  Bohm  u.  Metropolitan  rived  at  would  be  but  proof  of  what 
Elevated  R.  Co.,  129  N.  Y.  576,  588.  might  have  happened,  if  something 
In  the  case  last  dted,  Peckham  J.,  else  had  not  occurred  which  prevented 
now  on  the  Supreme  bench  of  the  it  and  caused  the  contrary  to  happen. 
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ment,  but  irrespective  of  the  causes  which  have  contributed  to  that 
value;  then  ascertain  the  like  value  of  the  premises  in  the  condition 
in  which  they  will  be  after  the  part  is  taken,  without  deduction  for 
any  general  benefits  common  to  the  public,  which  will  result  from  the 
proposed  improvement,  but,  unless  specially  excluded  by  positive 
[aw,  deducting  special  and  peculiar  benefits  as  above  defined;  and 
the  difference  in  value,  be  it  more  or  less  than  the  value  of  the  part 
taken,  will  constitute  the  measure  of  compensation.'    Even  without 

To  permit  a  recovery  of  thiaconjectural  not  BuSered  a  diminution  in  their 
And  wholly  theoretical  amount  of  dam-  msrl^et  value  and  were  not  damped, 
age  which  waa  never  sustained,  would  the  jury  should  find  for  the  defen&nt 
be  to  legtdize  a  mere  raid  upon  the  was  held  erroneous  as  not  excltidii^ 
treaauiy  of  defendants."  consideration      of      Koneral     benefits. 

After  rating  the  JVeurotan  case,  <upro,  Dayton  o,  Lincoln,  39  Neb.  74.  In 
and  referring  to  the  fact  that  the  Texat  it  haa  been  held  that  benefitB 
statutes  provided  tbat  the  amount  of  may  be  set  otT  against  consequential 
compensation  should  be  determined  injury  to  property  not  taken.  Burton 
without  allowance  or  deduction  on  Lumber  Co.  v.  Houston,  45  Tex.  Civ. 
account  of  any  real  or  supposed  bene-  App.  363;  101  S.  W.  Rep.  822. 
fito,  Hr.  Justice  Pedcham  proceeded:  The  phrase  in  an  act  allowing  "any 
"The  ease  of  Naeman  decid^  that  this  benefit  to  be  considered  in  estimating 
provimon  does  not  mean  that  in  ex-  damages  to  the  land-owner,  construed 
amining  the  question  whether  injui?  and  limited.  Weir  v.  St.  P.  S.  &.  T.  F. 
has  resulted  to  the  abutting  owner's  R.  Co.,  IS  Minn.  166.  Where  the  value 
remaining  lands  by  reason  of  Uie  taking  of  lots  is  less  than  the  amount  assessed 
of  a  portion  of  the  easements  spoken  of,  upon  them  for  a  public  improvement, 
the  court  cannot  r^ard  the  fact  that,  ttieir  enhanced  value  is  notoing  to  the 
so  far  from  injun*,  the  land  remaining  ownerj  and  the  benefits  to  him  being 
bad  been  specially  enhanced  in  value  no  greater  than  to  any  other  citizen, 
by  reason  of  the  taking.  On  the  con-  the  assessment  is  unconstitutional, 
trary  it  decides  that  such  fact,  of  Zoeller  v.  Kello^,  4  Mo.  App.  163. 
special  enhancement  in  value,  is  ma-  Such  unconstitutionality  is  not  affected 
t£rial,  and  may  and  must  be  considered  by  the  fact  that  the  municipal  authority 
upon  the  question  of  damage.  It  is  not  to  assess  is  not  referable  to  the  right  of 
offsetting  injury  against  benefits.  It  eminent  domain,  but  inheres  in  the 
is  discovering  whether  in  reality  there  taxing  power  alone.  lb.  In  aasesung 
bos  been  any  injury  to  the  remaining  damages  to  a  land-owner  for  land  taken 
land.  To  prove  that  the  land  has  been  to  widen  a  street,  the  jury  may  con- 
specially  benefited  may  be  proof  that  sider  an  agreement  made  by  hiTn  with 
it  haa  not  been  diminished  in  value,  the  city,  just  before  institution  of  the 
...  If  instead  of  loss  or  injury  that  proceedinR^  and  not  for  compromise  or 
land  has  been  specially  benefited  by  to  avoid  litigation,  to  take  a  certun 
the  taking  by  the  railroad  company,  sum  for  the  strip  of  land  required, 
then  no  damage  has  been  sustained  by  Springfield  t).  Sclunook,  68  Mo.  394; 
tbe  land-owner."  With  these  views,  Miss.  River  Br.  Co,  v.  Ring,  58  Mo.  491. 
sound,  equitable  and  just  alike  to  the  In  such  proceeding,  conseauentiat  dam- 
abutting  property  owner  and  to  the  ages  are  not  to  be  regarded.  Spring- 
EbKc,  the  author  ventures  to  express  field  v.  Schmook,  supra. 
:  entire  concurrence.  ■  See  Sater  c.  Burlington  &  Mt.  P. 

l\  is  tbe  settled  law  in  Ndtraaka  PI.  R.  Co.,  1  Iowa,  393,  decided  under 
that,  in  case  of  damages  to  abutting  tbe  Constitution  of  1846.  The  rule,  as 
property,  special  benefits  may  b«  there  laid  down,  does  not  fully  accord 
set  oS,  while  genenil  benefits  may  with  that  stated  in  the  text,  since  it 
not.  Wagner  v.  Gage  County,  3  Neb.  requires  the  marketable  value  of  the 
237;  Seller  v.  Omaha,  23  Neb.  325;  premises  proposed  to  be  taken  to  be 
Dayton  v.  Lincoln,  39  Neb.  74 ;  fi7  ascertained  irrespective  of  the  proposed 
N.  W.  Rep.  754.  And  therefore  an  improvement,  and  does  not  distinguish 
instruction  that  if  the  premises  have  between  general  and  special  benefits. 
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an  express  provision  of  law  requiring  that  there  shall  be  no  deduction 
for  benefits,  it  seems  to  the  author  unjust  to  require  that  the  value  of 

By  the    Itnoa  CoDstitutioD  of    1S57,  The  benefit  to  be  deducted  is  the  direct 

btntfUs  are  exd'uded.     Deaton  v.  Polk  and  peculiar  benefit,  which  would  re- 

Count7,  9  Iowa,  £94;   lerael  v.  Jewett,  suit  id  particuhir  to  the  owner's  land 

29  Iowa,  475.     Supra,   {   1061,  note,  not  token,  and  not  the  ^neral  benefit 

Other   like    constitutional    pnivuiaaB,  which  the  land  would  derive  in  common 

•ee  aupra,  jj  1014,  1052;    Mills  Em.  with  that  of  others.    Hickman  v.  Kan- 

Dom.  }§  149-158,  204  a;   Lewis  Em.  aais  City,  120  Mo.  110.    California,  no 

Dam.  }  472.    Petmtylvania  rule  ia  simi-  benefits.     Ventura  County  c.  Thinnp- 

lar  to  the  one  in  Sater  «.  Mt.  P.  H.  R.  son,  51  Cal.  577.    Rule  in  Kanaaa :  For 

Co.,  supra.     Watson  v.   Httaburgh  Sc  the  purpooe  of  reducing  damages,  all 

C.  R.  Oo^  37  Pa.  St.  469;    Pennsyl-  oonveniejicea  and  benefUs  accruing  cau- 

vania  R.  Co.  v.  Heister,  8  Pa.  St.  445;  not  be  considered,  but  only  such  as  are 

Eomstein  v.  Atl.  &  Gt.  W.  R.,  51  Fa.  a  direct  and  special  benefit  to  the  owner 

St.  87;   Barrisburg  &  Pot.  R.  Co.  v.  and  his  land,  and  such  as  are  the  direct, 

Moore,  4  W.  N.   C.  37;   Philadelphia  certain,   and  proximate  result  of  the 

V.  Limuird,   97  Pa.  St.  242;   Larkin  v.  eatablisluDent  of  the  road,  not  benefits 

Scranton,  162  Pa.  289.  received  by  him  in  common  with  the 


Ai   to   general  and  meeud  fxnefUx.    whole  community.     Roberta  v. _ 

little  Miami  R.  Co.  v.  Collett,  6  Ohio  Co.  Cotn'rs,  21  Kan.  247;  Pottawato- 
8t.l82;  Cleveland  4  P.  R.  Co.  o.  BaU,   mieCo- Com'rev.  Sullivan,  17  Kan.  58. 

5  Ohio  St.  568;  State  v.  Digby,  5  In  Mamachuadts,  upon  an  asseaB- 
Blackf.  (Ind.)  543;    Robbins  v.  Milw.  ment  of  damages  for  land  taken  to 

6  H.  R.  Co^  6  Wis.  636;  Homstein  v.  widen  a  street,  a  benefit  to  be  deducted 
Atl.  &  Gt.  W.  R.  R.  Co.,  61  Pa.  St.  87;  may  be  direct  and  special,  although 
Woodfolk  V.  Nashville  &  C.  R.  Co,,  2  others'  esUtes  on  the  same  street,  sim- 
Bwan  (Tenn.),  422;  Mclntire  v.  State,  ilarly  situated,  arc  similarly  benefited. 
6  Blackf.  (Ind.)  384;  Indiana  Cent.  R.  Cross  v.  Plymouth  County,  125  Mass. 
Co.  r.  Hunter  8  Ind.  74;  Vanblaricum  557.  On  a  petition  for  damageo  to  the 
v.  State, 7 Blackf .  (Ind.)  209;  McMahon  abutters  from  raising  the  grade  of  the 
u.  Cincmnati  &  C.  S.  L.  R,  Co.,  6  Ind.  street,  benefits  derived  from  the  »itua- 
413;  Isom  v.  Missismppi  Cent.  R.  Co.,  tion  of  the  petitioner's  lands  as  to  the 
36HiBS.300;  Pacific R.  Co.  v. Chrystal,  street  are  direct  and  special,  and  ma? 
26  Ho.  544 ;  Newby  ».  Platte  Countj,  be  set  oft,  although  common  to  aU 
26  Ho.  258;  Sutton's  Heirs  e.  Lotus-  the  property  on  the  street.  Donovan 
ville,6D(um(Ky.),28;  Jacob ».  Louis-  v.  SpriiMfield,  12  Maaa.  371.  Benefita 
ville,  9  Dana  (Ky.),  114;  Arnold  v.  classified.  Upham  o.  Worcester,  113 
Cov.  A  Gnc.  Br.  Co.,  1  DuvaU  (Ky.),   Mass.  97. 

372;  Robinson  v.  Robinson,  lb.  162;  The  opinion  of  Ranner/,  J.,  in  Gieey 
Shipley  V.  Bait.  &  P.  R.  Co.,  34  Md.  v.  Cine.  W.  &  C.  R.  Co.,  4  Ohio  St.  3(B, 
336;  Hickman  v.  Kansas  City,  119  contains  an  able  exposition  of  the  pnn- 
Mo.  1 10.  ctpZeji  upon  toAi'cA  danuiaes  should  be  aa- 

In  Miantnppi  axn  incuUnlal  bene-  leseed  under  the  Constitution  of  Ohio, 
fiU  cannot  be  set  off  against  incidental  which  contains  a  proviaion  that  the 
damages.  New  Orleans,  J.  &  Gt.  N.  R.  "compensation  shall  be  assessed  by  a 
Co.  V.  Moye,  39  Miss.  374.  In  Georgia  jury,  without  deduction  for  benefita  to 
benefit*  are  exHuded.  Savannah  o.  Hart^  any  property  of  the  owner."  In  the 
ridge,  37  Ga.  113.  Rule  in  Mim\esola  couiseol  his  opinion  he  says:  "Whether 
whenlandistakenby railwaycompany,  property  ia  appropriated  directly  by 
Curtis  r.  St.  Paul,  S.  &  T.  F.  R.  Co.,  20  the  public  or  through  the  intervention 
Minn.  28,  and  cases  cited.  Rule  in  of  a  corporation,  the  owner  is  entitled 
Jlf  iMiTun  IS,  the  reasonable  value  of  the  to  receive  its  fairrmarket  value  at  the 
land  taken.  Jamison  v.  Springfield,  53  time  it  is  taken,  —  as  much  as  he  might 
Mo.224.  The  rule  announced  in  Newby  fairly  expect  to  be  able  to  sell  it  to 
V.  Platte  County,  25  Mo.  258,  that  one  others  for,  if  it  was  not  taken ;  and  this 
whose  land  is  condemned  for  a  street  amount  is  not  to  be  increased  from  the 
is  not  entitled  to  be  paid  the  value  of  necessity  of  the  public  or  the  corpom- 
the  land,  and  damages  to  the  remainder  tion  to  nave  it,  on  the  one  hand,  nor 
inespective  of  benefits  is  adhered  to  in  diminished  from  any  necessity  of  the 
St.  Joseph  V.  Geiwiti,  148  Mo.  210.   owner  to  dispose  of  it  on  the  other.    It 
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the  land  shall  be  ascertained  irrespective  of  those  general  benefits 
which  are  common  to  all  land  in  the  vicinity,  and  which  arise  out  of 
the  proposed  improvement  And  the  rule  held  by  some  courts,  that 
these  benefits  shall  be  excluded  in  ascertaining  the  value  of  the  whole 
land  in  the  first  instance,  and  then  allowing  to  be  deducted  from 
this  sum  the  value  of  the  remaining  portion  after  the  improvement 
is  made,  is  still  more  indefensible,  and  it  was  the  general  convic- 
tion of  the  injustice  of  such  a  rule  that  has  led  to  so  many  con- 
stitutional provisions  and  legislative  enactments  prohibiting  the 
land-owner  from  being  charged  with  benefits.  But  for  benefits, 
direct  and  special  to  him,  he  should  be  chained  in  making  the 

ia  to  be  v&lued  precisely  as  it  would  be  puipoee  to  which  it  may  be  applied, 
appraised  for  sale  upon  execution,  or  which  would  afFect  the  amount  of  com- 
hj  an  executor  or  guardian,  and  with*  pensation  of  damages.  Cincinnati  & 
out  any  regard  to  the  external  causes  S.  R.  Co.  v.  Longworth's  Ex.,  30  Ohio 
that  may  have  contributed  to  make  up  St.  108.  8o,  in  Somerville  &  E.  R.  Co. 
its  present  value.  The  jury  are  not  e.  Doughty,  22  N.  J.  L.  495,  the  Su- 
reqiured  to  consider  how  much,  nor  preme  Court  of  ffew  Jerxey  expraosM 
permitted  to  make  any  use  of  the  fact  ita  ojunioD  to  be,  that  in  estimating  the 
thatit  may  have  been  increased  in  value  value  of  land  taken  for  the  purpose  of  a 
by  the  proposal  or  construction  of  the  public  improvement  the  present  value 
work  for  which  it  is  taken.  To  allow  of  the  lands,  not  at  a  forced  sale,  but 
this  to  be  done  would  not  onlv  be  un-  at  a  sale  which  a  prudent  holder  would 
just,  but  would  effect  a  partis!  revival  make  if  he  had  the  power  to  choose  hia 
of  the  very  abuse  which  it  was  a  lead-  own  time  and  terms,  is  to  be  given, 
ing  purpose  of  these  constitutional  In  the  case  of  Paul  v.  Newark,  6 
provisions  to  correct.  It  would  be  un-  Am.  L.  R.  576,  at  the  Essex  (N.  J.) 
just,  because  it  establishes  for  s  corpor-  Supreme  Court  circuit.  Depot,  J.,  held 
ation  what  is  done  for  no  one  else,  —  that  a  house  whoUy  wUhin  the  Hiie  of 
a  sort  of  right  in  the  property  of  others  th*  j/roposed  street  must  (if  the  owner 
to  the  reflected  benefits  of  its  improve-  so  wishes)  be  taken  and  paid  for  in  full 
ment.  itself  submitting  to  no  reciprocity  by  the  city,  and  the  city  cannot  corn- 
by  affording  others  a  compensation  for  pel  him  to  move  it  by  merely  paying 
tbe  effect  <h  their  improvements  upon  costs  of  removal  and  restoration,  even 
the  property  of  the  corporation.  And  although  the  owner  has  immediately 
itisdouoly  unjust,  where,  as  must  very  adjacent  land,  sufficient  to  aceommo. 
often  happen,  the  inciease  in  value  dato  the  house.  When  statutes  pro- 
BOCTued  to  tbe  benefit  of  a  former  vide  for  taking  "lands,"  the  word  is 
owner,  and  has  been  bought  and  paid  used  in  its  brood  s^nificatioa,  and  ia- 
for  by  the  picsent  holder,  from  whom  eludes  all  things  affixed  to  lands.  In 
the  property  is  taken  at  a  diminished  Meyer  t>.  Newark,  6  Am.  L.  Rev.  570, 
I)rioe."  In  a  proceeding  to  condemn  a  where  only  a  part  (about  one  half)  of 
right  of  wav  lor  a  railroad  through  a  a  house  was  within  the  lines  of  proposed 
tract  of  land,  the  juty  should  assess  the  street,  the  question  was  left  for  review 
compensation  due  tne  owner  for  the  before  the  court  in  bane,  whether  the 
land  to  be  appropriated,  irrespective  city  was  compelled  to  take  the  whole, 
of  benefits,  and  also  his  damages  by  or  merely  to  pay  for  the  damages  in- 
reason  of  ttie  diminished  value  of  the  cideut  to  the  destruction  of  the  half 
remainder  of  the  tract,  in  consequence  of  the  house.  The  court,  however, 
ot  such  appropriation.  In  ascertain-  strongly  intimated  that  ia  cases  where 
ing  these  amounts,  the  jury  are  to  take  the  house  was  not  entirely  destroyed, 
into  ooniaderation  the  real  value  of  the  it  was  only  necessary  to  pay  damages 
land  taken,  and  the  diminished  value  sufficient  to  compensate  the  owner,  and 
to  the  remainder,  and  may  for  that  the  whole  need  not  be  taken  or  paid 
purpose  take  into  account,  not  only  the  for.  lb. ;  6  Am.  Law  Review,  578, 
purposes  to  whioh  the  land  has  been  from  which  the  above  is  extracted, 
or  u  applied,  but  any  other  beneficial  Compensation  for  buSdingt  upon  tho 
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estimate  of  the  amount  to  which  he  is  justly  entitled,  unless,  by  the 
Constitution  or  statute,  even  such  benefits  are  not  to  be  conadered.^ 

lands  taken.    SchucUardf,  v.  New  York,  condemnation.     It  is  competent  for 

63  N.  y.  202;   Portland  v.  I-ee  Sam,  7  the   legislature   by   a    special   act    to 

Oreg.    397;     Portland   v.    Kamm,    10  provide  that  in  condemnation  proceed- 

Or^.  383.  inga  aU  benefits  to  the  omier  shaU  be 

ITie  following  cases  support  the  rule  considered.      Sach    act    is    merely   a 

that  in  order  that  benefits  may  be  de-  change  of  remedy,  and  under  such  an 

ducted  they  must  be  special   and  not  act  it  is  error  to  instruct  the  jury  in 

general  benefits.    Chicago  v.  Le  Moyne,  condemnation    proceedings    that    the 

119  Fed.  Rep,  662;  Chicago  v.  Jack-  benefits  assessed  must  be  only  those 
son,  196  III.  469;  Chicago  v.  Lanetgan,  which  are  special  to  the  owners  and 
196  111.  518;  Geneva  v.  Peterson,  21  not  such  as  he  secures  in  common  with 
III.  App.  454;  Herrmann  v.  East  St.  other  persons.  The  legislature  in  con- 
Louis,  68  111.  App.  166;  Cole  p.  Boston,  ferring  upon  the  corporation  the  ex- 
181  Mass,  374j  Homer  v.  Duluth,  70  ercise  of  the  right  of  eminent  domain 
Minn.  378;    Hickman  v.  Kansas  City,  can  in  itii  discretion  require  oU  the 

120  Mo.  110.  benefits  or  a  specified  pan  of  the  whole 
'  "The  question  of  damages  is  to  or  forbid  any  of  them  to  be  assessed  as 

be  determined  with  reference  to  special  offsets  agMnst  the  damages.  This  is 
benefits  to  property  not  taken.  Hyde  a  matter  which  rests  in  its  discretion. 
Park  V.  Dunham,  85  111,  569.  Any  in  which  neither  party  has  a  vestea 
mere  general  and  public  benefit,  or  in-  right  and  as  to  which  the  legislature 
crease  of  value  received  by  the  land,  can  always  change  its  mina  before 
in  common  with  other  lands  in  the  rights  are  settled  and  vested  by  a  ver- 
neighborhood,  is  not  to  be  taken  into  diet  and  judgment,  and  therefore  it  is 
consideration  in  estimating  compensa-  immaterial  that  the  special  act  was 
tion.  Page  «.  Chicago,  M.  4  St.  P,  Ry.  passed  after  the  condemnation  pro- 
Co.,  70  111.  324,"  Per  Magruder,  J.,  in  oeedings  were  begun.  Miller  p,  Ashe- 
Hyde  Park  D.  Washington  Ice  Co,,  117  vilie,  112  N,  Car.  7fi9.  A  daim  by  the 
111.  233.  Supra,  £§  1063,  1054,  and  land-owner  for  damages  is  independent 
notes.  In  estimating  the  damage  done  of  the  city's  claim  tor  assessment  of 
to  private  property  by  a  public  im-  benefits,  and  In  an  action  for  the 
provement,  evidence  to  show  that  the  former  the  city  is  not  entitled  to  set 
miprovement,  when  completed,  was  a  olT  its  claim  without  pleading.  Ropier 
nuisance  and  a  continuing  damage  to  v.  New  Britain,  70  Conn.  469.  Special 
the  property  is  not  admissible;  the  benefits  accruing  to  the  particular 
owner  has  a  separate  right  of  action  property  may  be  set  off  against  the 
therefor.  Badger  v.  Boston,  130  Mass.  damage  done  to  land  not  taken. 
170  (constructing  a  public  urinal).  See  Washington  Ice  Co.  v.  Chicago,  147 
also  Eames  v.  New  Eng.  Worsted  Co.,  111.  327.  CommiasionerB  in  street 
11  Met.  670;  Staple  v.  Spring,  10  Mass.  opening  proceedings  not  entitled  to 
72.  Measure  of  aaTTiages  for  land  taken  take  into  consideration  the  question 
for  jmblie  ^k  by  right  of  eminent  do-  of  benefits,  they  not  being  authorised 
main;  Evidence  is  not  admissible  to  to  levy  any  assessment  for  benefits, 
show  prices  at  which  lands  adjoining  but  they  properly  gave  as  damages 
the  proposed  park  were  sold  after  the  the  difference  between  the  value  of  the 
boundaries  of  the  park  had  been  dc-  thing  as  damaged  and  its  value  in  its 
termined.  Kerr  v.  South  Park  Com'ra,  original  condition,  where  a  strip  of 
117  U.  S.  379,  approving  rule  of  dam-  land  had  been  taken  for  the  purpose 
ages  in  Cook  v.  South  Park  Com'rs,  61  of  widening  a  roadway.  Hatter  of 
lU.  115,  by  which  the  value  of  the  land  Riverside  Avenue,  83  Hun  (N.  Y.),  60. 
is  to  be  estimated  as  of  the  date  of  the 
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experience.  Indeed,  without  such  a  principle,  it  would  be  diffi- 
cult, if  not  impracticable,  for  socie^  to  enjoy  those  advantages 
which  belong  to  a  state  of  advanced  civilization,  and  which  are 
essential  to  ita  accommodation.  Hie  importance  of  this  doctrine 
may  not  always  be  ap[H«ciated,  but  we  are  id  a  great  d^ree  depend- 
ent on  it  for  highways  and  streets,  and  for  the  grounds  appropriated 
as  places  of  amusement  or  of  public  business  which  are  found  In 
^11  our  towns,  and  especially  in  our  populous  cities.'  The  subject 
is,  therefore,  one  which  falls  within  the  scope  of  the  present  woric, 
and  we  have  endeavored  to  present  its  leading  doctrines  with  care 
and  adequate  fulness. 


}  1071  (628).  SUtBtorjr  DedleatlMU.  —  Dedications  of  land  to 
public  uses  are  divisible  into  twi  classes:  1.  Statutory  Dedia^ 
Uom;  2.  CfmatumrLaw  Dedicatuma.  Statutoiy  dedications  are 
made,  and,  it  has  been  decided,  can  be  made  only  by  pursuing 
substantially  the  course  prescribed  by  the  particular  statute.*  Thus 
if  the  statute  requires  that  the  map  or  plat  describing  the  streets, 
atlc^,  commons,  or  other  public  grounds,  shall  be  acknov^edged 
before  it  is  recorded,  an  acknowledgment  is  essential  to  a  valid 

'  Per  McLean,  J.,  in  New  Orleans  v.  held  for  thrir   corporate  purposea  in 

Umted  States,  10  Pet.  (U.  S.)  602,  712.  the  sftme  tn&nner  as  individu&U.    In 

Jn/ra,  {  1074.    As  to  the  fonima  and  the  case  of  a  dedication  to  public  uae, 

public  places  in  Ancient  Rome,  see  ante,  the  public,  as  on  o^nized  body,  haa 

chw.  i.  {  4.  DO  right  to  appropriate  it  or  anv  part 

Dedication  IB  "the  act  of  devotii^  or  of  ittoitsinoividual  use;  foritnaano 

^ving  prcn>erty  for  Mine  proper  abject,  right,  bb  a  corporate  body,  of  property 

and  in  Bucn  a  manner  as  to  conclude  the  therein.    Ite  rights  are  passive  and  not 

owner."    Beorrfsfeu,  J.,  Hunter r.  Sandy  active  and  wl^tever  right  there  is  in 

Hill  Tra.,  6  Hill  (N.  Y.),  407,  411.    See  the  property  by  way  of  easement  is 

also  People  v,  Harin  Coun^,  103  Csl.  realJy  vested  in  the  public  and  the 

223,227;  San  Antonio  T.Sullivan,  23  officers    representing    the    public    au- 

Tex.  Civ.  App.  619.    See  Dovaston  v.  tboritiea    manage   it   and   control    it 

Payne,  2  Smith  Lead.  Cas.   142,  and  merely  as  trustees  tor  the  pnbUc  for 

notes,  for  a  general  view  of  the  law  of  whose  use  it  is  dedicated.    See,  further, 

dedication.    There  is  an  excellent  view  as  to  the  distinction  between  a  graai 

of  the  subject  in  Angell  on  Highways,  and  a  dedication  to  public  use,  HAon- 

chap.  iii.   See  also  chapters  on  Iroperty  ing  County  v.  Young,  59  Fed.  Rep.  90; 

and     Eminent     Domain,     anU,     and  16  U.  8.  App,  253, 262. 

chapters  on  Streets,  post.  '  John  Houat  Lumber  Co.  v.  Denver, 

In  First  German  Reformed  Church  21    Colo.    1;     Lcadviile   d.   Coronada 

«.   Snmmit  County.  23  Ohio  Cir.  Ct.  Mining  Co.,  37  Colo.  234;  b,  c.  29  Colo. 

Sfi3,  it  is  said  that  there  is  a  dutanetion  17;   Grandville  r,  Jenison,  84  Mich.  64, 

between  dedication  to  public  use  and  60,  citint;  text;   St.  Joseph  v.  Schuli, 

a  grant  to  a  municipality.    Munioipali-  132  Hich.  213.  citing  text.     If  an  w- 

dee  are  authoriiea  to  nold  lands  as  sential  proviBion  of  the  statute  as  to 

individuals  for  the  purpcrcs  for  which  the  width  of  an  alley  is  not  complied 

they    need   them    m    their   corporate  with   in  the  plat,   there  is  no   valid 

capacity,  and   they  may,    when    not  statutorv  dedication.    Watson  «.  Car- 

prohibited  by  law,  convey  lands  thus  ver,  27  App.  D.  C  £55. 
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and  effective  dedication  under  the  statute.'  The  effect  of  a  dedica- 
tioD  under  the  statute  is  often  declared.  Thus,  hy  express  pro- 
vision or  necessary  implication,  the  statute  frequently  has  the 
effect  of  vetting  in  the  municipality  the  fee  of  property  dedicated 
according  to  its  provisiona  and  not  a  mere  easement.'    Similarly, 

■  Wi«bT  «.  fioute,  19  Ohio  St.  238;  foet).  Wiight  tr.  Oberiin,  23  Ohio 
Fulton  r.  Hehnnfield,  8  Ohio  St.  440,  Or.  Ct.  fiOB.  Not  nMamt:  Ruak  e. 
questioning  the  {pwindt  of  prior  de-  Beriin,  173  Itl.  634;  Blair  v.  Can,  162 
cudon  in  Morris  v.  Bowers,  Wright  111.362.  Ante,  {355, note;  ptMl,{1083, 
(Ohio),  750;  Williama  v.  Firat  Pieab.  note.  Acfctu>u>I«d?n)«n<  &^a^en(  heldin- 
Soc.  inCinc,  1  Ohio8t.478;  Winona  v.  effectual  to  constitute  statutoiy  dedi- 
Huff,  11  llimi.  119'  Baker  v.  Bt.  cation.  Runell  o.  Lincoht,  200  lU. 
Paul,  8  Minn  491;  Schuimeier  o.  St.  511;  Alton  v.  Fishback,  181  01.  396. 
Paul  &  Fac.  R.  Co.,  10  Uinn.  82,  a&'d  Insufficient  acknowleimnent  under 
in  Bupnxoe  Court,  7  Wall  (U.  S.)  272;  statute.  Davenport  &  R.  I.  B.  R.  & 
State  V.  Hill,  10  Ind.  219;  EayB  v.  Tetminal  Co.  t>.  Johnson,  188  111.  472. 
9tate,  8  Ind.  425;  Noyes  v.  Ward,  19  Requirement  that  plat  be  recorded. 
Conn.  250;  Tk»  Hmuea  n.  Hall,  24  Strong  v.  Darling,  9  Ohio,  201;  Pang- 
Iowa,  234.  See  Ragan  e.  McCoy  bom  n.  Weatlake,  3Q  Iowa,  546,  and 
(reqiuritea  of  acknowledonent),  29  cases  cited  bv  Cole,  J.;  Rock  Island  A 
Ho.  356;  Detroit  v.  Detroit  &  M.  R.  F.  R.  Co.  v.  JohnHon,  204  Rl.  488;  St. 
Co.,  23  Mich.  173;  Baker  t>.  Johnston,  Joseph  t>.  Schulx,  132  Mich.  213. 
21  Mich.  319;  Alton  v.  Kschback,  181  The  legislature  may  by  curalive  act 
111.396;  Chi<:agoii.Smith,204I11.356;  validate  plats  which  are  defectively 
Owen  V.  Brookport,  208  HI.  3fi;  acknowledged.  Johnson  v.  Parker,  51 
Nodine  r.  Union,  42  Ores.  613.  Ark.  419;    Stutt^rt  v.  John,  85  Ark. 

If  the  plat  aa  recorded,  pursuant  £20;    Parriott  v.  Hampton,  134  Iowa, 

to   a   statute    requiring    it,    conbuna  157 ;  Williams  d.  Milwaukee  Industrial 

enough  to  show  that  it  was  intended  by  Expos.  Assoc.,  70  Wis.  524.     Index, 

the  owner  to  be  a  dedication  under  the  Curative  Act*. 

statute,  it  would  seem  to  the  author  to  '  Denver  t.  Clements,  3  Colo.  484; 
be  right,  notwithstanding  a  defective  Manley  v.  Gibaon,  13  111.  312;  Camp- 
acknowledgment,  or  the  like,  to  hold  bdl  c.  Kansas  City,  102  Ho.  326; 
the  proprietor  Stopped  to  make  the  Snoddy  v.  Bolen,  122  "Ma.  479;  Jaynea 
objection  that  he  did  not  comply  with  v.  Omaha  Street  R.  Co.,  63  Neb.  631; 
the  statute.  See  Hurley  v.  Ausa.  A  Giandville  o.  Jenison,  84  Mich.  54,  66. 
R.R.  Boom  Co.,  34  Hinn.  143;  Geb-  Colorado.  Under  a  statute,  which 
hardt  v.  Reeves,  75  111.  301.  Other  provides  that  the  title  shall  vest  in  the 
oondderations  would  apply  where  stat-  dty  in  trust  for  the  uses  expressed  in 
utcry  re<]uirements  for  the  benefit  of  the  plat,  the  dty  only  acquires  a 
the  pubhc  are  not  observed  bjr  the  qiudi^xd  fee,  the  reversionary  interest 
dedicator.  remaining  to  the  gmntor  and  passing 

AvtKenHcaHon   of   town   plate   and  to  the  grantees  of  the  abutting  lots, 

maps,  nature  of  evidence  necessary,  ^.,  and  the  fee  of  the  street  revertini  on 

effect  of  unrecorded   map,   Ac.,    see  vacation  to  the  latter.    Driver  C.  R. 

Commonwealth  o.  Alburger,  1  Whart.  Co.  *.  Nestor,   10  Colo.  403;    Olin  v. 

(Pa.)  469;   Riddle's  Lessee  v.  Shippen,  Denver  ft  R.  G.  R.  Co.,  25  Colo.  177. 

1  Dallas,  19;  Franey  v.  Miller.  11  Pa.  See  also  Leadville  v.  Bohn  Min.  Co., 

St.  435;    C(Hnmonweatth  c.  Wood,  18  37  Colo.  248;    Leadville   v.   Coronado 

Pa.  St.  93;    Baird  v.  Rice,  B3  Pa.  St.  Hin.    Co.,    29    Colo.    17;     Denver    & 

489;    Ashley  v.  Toledo.   13  Ohio  Cir.  S.   F.   R.  Co.   v.   Hannegan,   43  Colo. 

Ot.  1;   Wmona  v.  HuS,  11  Hinn.  119;  122;   96   Pac.   Rep.   343:   Bothwell   v. 

Ramav.  McCoy,  29  Mo.  356;  Chicago,  Denver  Union  Stockyard  Co.,  39  Colo. 

B.  &.  Q.  R.  Co.  V.  Banker,  44  111.  26;  221. 

Gebhardt  v.  Reeves,  75  111.  301 ;  United  lUiTUns.    If  a  plat  or  map  is  made  in 

States  r.  Chicago,  7  How.  186;   Gos-  accordance    with    the    Btatut«    and 

telin  V.  Chicago,  103  Ql.  623  (effect  of  properly  acknowledged  and  recorded 

acknowledgment   by   an    attortHy    in  to  operate  as  a  statutory  dedication, 
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if  it  be  expressly  provided  that  a  plat  made  and  recorded  in  com- 
pliance with  the  statute  shall  be  deemed  to  be  sufficient  c(»iTeyance 

tbe  fee  of  the  streets  or  l&nda  dedicated  eBaement    of    the    puUic.      (3ark    v. 

to  public  use  vetta  in  the  mxaddpaiiiy  MeCormick,  174  111!  164;    Tbompaon 

in  trust  for  the  pubUc.    United  SUtee  v.  Moloney,  190  111.  276,  282;   RuaseU 

e.  lUinois  Ceat.R.Co.,  154  U.  S.  226,  v.    lincoK    200    lU.    511;     Owen    t>. 

236;    Illinoia  v.  Illinois  Cent.  R.  Co.,  Brookport,  20S  lU.  35,  39;   logiaham 

33  Fed.  Rep.  730,  758;    C&ual  Tib.  v.  v.  Brown,  231  lU.  256,  258. 

Haven,  II  111.  554;  Hunter  v.  Middle-  Indiana.     By  the  making  and  re- 

ton,  13  lU.  60;  Chicago,  R.  I.  k  P.  R.  cording  of  a  town  plat,  under  the  stat- 

Co.  V.  Joliet,  79  111.  25;    GoaseliQ  r.  u1«8  on  that  subject,  the  deidgnatioD 

Chicago,  103  III.  623;    Uatthieaaen  &  of  streets,  lanes,  and  alleys  on  the  phit 

H.  Zinc  Co.  V.  La  S^Ue,  117  HI.  411;  gives  to  the  public  only  an  easement 

Maywood  Co.  c.  Maywood,  118' 111.  61;  therein  for  such  use  as  the  public  have 

Union  Coal  Co.  «.  Ia  Salle,  136  111.  a  right  to  make  of  them;  but  the  fee 

119;    Jordan  v.  Chenoa,  166  111.  630;  simple  remains  in  the  proprietor.    Cox 

Clark  V.  MeCormick,  174  111.  164,  171;  v.   Louisville,  N.  A.  £  C!  R.  Co.,  48 

AugustacTyner,  197111.  242;  Russell  Ind.  178. 

e.Ljncoln,200IU.511;  Owene.Brook-  Iowa.  Under  the  statutes  of  this 
port,  208  111.  35,  39.  But  in  this  state  the  acknowledgment  and  re- 
state, acceptance  it  neeeatary  to  make  cording  of  a  plat  are  equivalent  to  a 
a  complete  statutory  dedication,  and  deed  of  a  street  designated  therooa  in 
until  acceptance,  the  fee  does  not  fee  simple  for  the  public  use.  Minne- 
vest  b  the  municipality.  Peoria  v.  apolis  i  St.  L.  R.  Co.  e.  Britt,  lOfi 
Johnson,  56  111.  45,  49;  Littler  v.  Iowa,  198;  Backman  v.  Oscalotna, 
Lincoln,  106  111.  353,  368:   Winnetka  130  Iowa,  600.    See  also  Blennerhaaeet 

:aerokee,    134   Iowa,   429. 

e  this  effect  the  description 

oan  V.   Chenoa,  166  111.   630;    Hewea  in  the  plat  must  be  as  definite  as  in 

V.  Crete,  175  111.  348;    Woodburn  tr.  the  case  of  a  conveyance.    Ordinarily 

Sterimg,     184    111.    208;      Russell    v.  the  plat  with  ito  notes  and  acknowledg- 

Chicago  &.  M.  El.  R.  Co.,  205  111.  155,  ment  must  speak  for  itself.     Coe  v. 

166;   Owen  o.  Brookport,  208  111.  35,  Cedar  Rapids,  120  Iowa,  641. 

41;    Venice  v.  Madison  County  Ferry  Kansas.      Under   the   statutes    Ae 

Co.,  216  111.  346;  Reicbert  Hilling  Co.  execution  and  recording  of  a  plat  of  a 

V.   Freebuix,   217   111.   384;    Swedish  city  or  town  conveys  to  the  county  the 

Evangelist  Lutheran  Church  v.  Jack-  fee  of  such  parcels  of  land  as  are  therein 

son,   229    111.    506 ;     Edwardsville   v.  expressed,    named,    or    intended    for 

Bamsback,    66   111.   App.    381.      If   a  public  use,  in  trust  and  for  the  usee 

statutory    dedication    oi    streets    and  therein  named,  expressed  or  intended, 

alleys  is  tendered  before  there  is  a  and  for  no  other  use  or  purpose,  and  a 

municipality    incorporated    and    em-  subsequent   conveyance   of   land   thus 

powered  to  accept  or  reiect  the  offer,  dedicated  to  pubhc  uses  by  the  pro- 

the  fee  to  the  streets  ana  alleys  shown  prietor  of  the  city,  town,  or  addition, 

on  the  plat  remain*  in  a6e^nce  until  to  the  county   does  not  destroy  the 

a  municipality  shall   have  corporate  trust  created  by  the  execution  and 

existence.    Rivereide  v.  MscLain,  210  recording  of  the  plat.  Franklin  County 

HI.   308;    Venice  e.   Madison   County  v.   Lathrop,   9   Kan.   453;    Harden  e. 

Ferry  Co.,  216  111.  345,  350.    But  even  Meti,  62  Kan.  867.    Under  the  Town 

in  that  event,  the  acceptani:«  must  be  Site  Act  of  Kan«a«,  the  fee  of  streets, 

made  within  a  reasonable  time  and  &c.,  dedicated  to  public  use  by  an 

the  owner  may  recall  the  dedication  if  owner,  vests  in  the  coun^  absolutely, 

not  BO  accepted.     Venice  v.  Madison  subject  to  the  control  of  the  city  as 

County  Ferry  Co.,  216  lU.  345,  350.  another  agent   of  the   pubbc.     Wood 

If  the  plat  is  not  made,  acknowledged  v.  Nationu  Water  Works  Co.,  33  Kan. 

and  recorded  as  required  by  statute,  it  690. 

Operates  as  a  common  law  dedication  Michigan.    The  effect  of  a  statutory 

only,  and  the  title  to  the  streets  vests  dedication^  unlike  a  dedication  at  com- 

in  the  adjoining  owners  subject  to  the  mon  law,  is  to  wit  a  /ss  of  the  lands 


Lincoln,  106  111.  353,  368:   Winnetka  130  Iowa,  600.    . 

V.  Prouty,  107  111.  218;  Hamilton  it.  p.  Forest  CiW, 

Chicago,  B.  &  q.  R.  Co.,  124  111.  235;  roughs    v.  Chen 

Auburn  «.  Goodwin,  128  III.  57;  Jor-  But  to  have  this 
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to  vest  the  fee  in  the  municipality,  or  if  other  words  be  used,  either 
ex[»e3sl7  or  hy  necessary  implication,  creating  a  bene&ciat  estate 
or  interest  in  the  municipality,  it  has  been  held  that  the  necessity 
of  any  aaaent  or  acceptance  on  the  part  of  the  public  is  dispensed 
with,  differing  in  this  respect  from  a  common-taw  dedication.' 
It  diffeis,  also,  in  the  mode  of  operation,  since  by  the  language 
above  quoted  the  estate  vesta  in  the  public  by  conveyance  or  grant, 

deaiipated  in  the  pUt  as  dedicated  to  Raimn  n.  UrCof,  29  Ho.  356;  Becker 
pubfic  use  in  the  municipality  for  the  v.  St.  Ch&rlea,  3J  Mo.  13;  Reid  v. 
uaea  and  purpoaes  intended.  Gnnd-  Edtna  Board  of  Education,  73  Mo.  295. 
ville  V.  Jenisou,  84  Uich.  54,  65.  California    v.    Howard,    78    Ho.    88; 

In  Minnesota,  it  ia  held  that  under  a  Buschmann  v.  St.  Louia,  121  Ho.  523; 
■tatutorv  dedication  the  fee  simple  to  Browne.  Cartha^,  128  Mo.  10;  Brown 
land  decucated  for  streets,  squares,  ^.,  d.  Manninz,  6  Ohio,  298,  304;  Fulton  e. 
doa  net  pott,  but  only  such  an  estate  Hehrenfield,  8  Ohio  St.  440;  Wisby 
or  interest  as  the  purpoBes  of  the  trust  v.  Boute,  19  Ohio  St.  238;  Meacham 
require.  Schuimeier  v.  St.  Paul  A  Fac.  r.  Seattle,  45  Wash.  380;  Thonney  d. 
R.  Co.,  10  Hinn.  104;  aS'd,  7  Wall.  Rice,  43  Wash.  708;  Yates  e.  Judd, 
{U.  S.)  272.  18  WU.  U8;   Hytton  p.  Duck,  28  Up. 

MUaotiri.  A  valid  statutory  dedi-  Can.  Q.  B.  61;  Harr.  Munic.  Man. 
cation  operates  to  vest  tbe  fee  in  the  (Stb  ed.)  481. 

munidpality  and  dispenses  with  the  louxi.  Under  a  statutory  dedico- 
necessity  of  an  acceptance  on  the  part  tion  ttiere  must  lie  an  acceptance  by 
of  the  public.  Brown  v.  Cartliai^,  128  the  city  to  vest  title  in  it  and  to  cha^e 
Mo.  10;  Buschman  c.  St.  Louis,  121  it  with  liability.  Burroughs n.  Cherokee, 
Mo.  523;  California  v.  Howard,  78  Mo.    134  Iowa,  429. 

88;  Rdd  o.  Edina  Board  of  Education,  Wiieonnn.  In  the  case  of  a  plat 
73  Ho.  295.  made  according  to  the  statute,  ac- 

Ntbraaka.  Under  a  statutory  dedi-  ceptance  ii  in  tune  if  made  before  the 
cation  the  fee  simple  of  streets  and  oSer  to  dedicate  is  withdrawn  and 
alleys  is  vetUd  in  tJte  public  in  trust  for  when  the  time  has  arrived  requiring 
tbe  use  for  which  they  were  dedicated,  the  actual  use  of  the  lands  for  the 
jayncfl  v.  Omaba  Street  R.  Co.,  63  public  convenience.  Asbland  v. 
Neb.  631.  CUcago  ft  N.  W.  R.  Co.,   105  Wis. 

Ohio.  In  this  state  the  effect  of  the  398,  402.  In  the  case  of  a  dedication 
statutory  provision  is  not  to  vest  in  in  accordance  with  the  statute,  the 
the  municipality  a  fee  simple  absolute  right  of  the  municipal  authorities  to  ao- 
in  the  dedicated  streets,  out  only  a  cept  the  dedicated  streets  cannot  be 
determtnobid  or  qualified  fee,  and  what  hat  by  any  mere  non-user  or  jum- 
is  granted  to  the  city  is  held  in  trust  eaercite,  however  long  continued, 
for  the  usee  intended  only.  CaUen  Reilly  v.  Racine,  51  Wis.  526;  State 
t).  Columbu«  Edison  El.  L.  Co.,  66  v.  Leaver,  62  Wis.  387;  Chose  v.  Osh- 
Ohio  St.  1S6.  See  also  Armstrong  v.  kc«h,  81  Wis.313,317;  Maire  v.  Kruse, 
St.Hary*B,210hioar.  Ct,  16;  Hahon-  85  Wis.  302;  Racine r.  Chicago  AN.  W. 
ing  CouKty  v.  Young,  59  Fed.  Rep.  96.   R.  Co.,  92  Wis.  118;  Renter  v.  Lawe, 

Wtukingion.  A  statutory  dedica-  94  Wis.  300,  304;  Madison  i>.  Mayers, 
tion  has  the  force  of  a  quit  clum  deed  97  Wis.  399,  412.  But  the  right  to 
arvd  acceptance  by  the  municipality  ia  accept  the  dedication  will  be  lost  if 
not  neceasary.  Thonney  v.  Rica,  43  long-contiaued  non-user  is  joined  to 
Wash.  70S.  eircumstancea  which  create  an  equita- 

'  Archer  v.  Salinas  C^ty,  93  Cal.  43 ;  ble  estoppel  against  the  city,  e.  g.,  an 
Bothwell  p.  Denver  Union  Stockvards  express  refusal  of  the  city  to  open  the 
Co.,  3fi  Colo.  221;  Jacksonville  v.  street,  the  Biting  of  low  eround  at  con- 
Jacksonville  Ry.  Co.,  67  111.  640;  siderable  expense,  and  tne  erection  of 
Indianapolis  v.  Kingsbury,  101  Ind.  valuable  buildings  on  the  dedicated 
200;  People  tr.  Jones,  6  Mich.  176;  land.  Paine  Lumber  Co.  v.  Oshkosh,  89 
Baker  o.  St.  Paul,  8  Minn.  491,  493,  Wis.  449.  See  also  Reuter  v.  Lawe, 
Hanson  v.  Eastman,  21  Minn.  509;  94  ipTu.  300. 
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whereas,  at  common  law,  a  dedication  to  public  uaes,  in  cases  where 
there  is  no  express  grant  to  a  grantee  upon  consideration,  operates 
by  way  of  an  estoppel  in  paw  of  the  owner,  rather  than  by  grant  or 
the  transfer  of  an  interest  in  the  land.*  It  should  be  remarked, 
however,  that  an  incomplete  or  defective  statutory  dedication  will, 
when  accepted  bif  Ike  pCblic,  or  when  rights  are  acquired  under  it 
by  ihird  persona,  operate  in  favor  of  the  public  and  of  such  persons 
reapectivety  as  a  common-law  dedication  by  the  owner.' 

>  Per  Swan,  J.,  Fulton  v.  Hehren-  v.  Fairbury,    163  HI.  401;    Buak  e. 

field,  8  Ohio  St.  p.  440,  tupra;   Cin-  B«riin,  173  lU.  634;  Ctaric  v.  MeCoi^ 

cmnati  v.  White's  LcBKe,  6  m.  (U.  S.)  mick,  174  111.   164;    Chirago  SanituT 

431;   Pa wlet  ».  Clark,  e  Cranch,  292;  Dist.    v.    Adam,    179    Dl.    406,    418; 

Hunter   v.    Sandy    Hill    Tra.,    6    HiU  Woodbum   tr.   Sterling,    184 1  lU.   208 

as.   Y.),   407;    Curti*  v.   Keealer,    14  Chillicothe    v.     Burr,     186     111.    322 

Barb.  (N.  Y.)  621;  Brownn.  Manning,  Augusta  b.  Tyner.  197  lU.  242;   Ru»- 

6   Ohio,   298,    303,    and   cases   cited;  seUn.  Lincobi,  200  III  511,  515;  Rock 

CSodnnati'a   LeSBees  v.   Hamilton  Co.  Island  &  P.  R.  Co.  v.  Johnson,  204  lU. 

Com'rs,  Ac,  7  Ohio,  Pt.  1,  88;   lb.  217;  488;    Owen  v.  Brookport,  208  IlL  35; 

Schurmeier  v.  St.  Paul  &  Pac.  R.  R.  Saunders  i>.  Ctucago,  212  HI.  206,  216; 

Co.,  10  Hinn.  82,  194;  Cook  i;.  Har-  Nelson    v.    Rand^ph,    222    111.    531 

ris,  61  N.  Y.  448;   Hatthiessen  &  H.  Siding  v.  Macomb  &  W.  I.  R.  Co. 

Zinc  Co.  V.   La   SoUe,   117    III.   411,  225  111.  585;  Hudson  v.  Miller,  97  DL 

where  the  effect  of  a  statutorv  dedi-  App.  74 ;    GiSen  v.  Olathe,  44  Kan. 

cation  is  fully  considered;     Reid  v.  342,    348,    citing    text;     Bartlett    «. 

Edina  Board  of  Education,   73  Mo.  Bangor,  67  Me.  460;    Baker  v.  John- 

295;  Alden  Coal  Co.  v.  ChaUiB,  200  lU.  ston,    21    Mich.    319;     Ruddiman   v. 

222:    Pittsburg  C.  C.  4  St.  L,  R.  Co.  Taylor,  95  Mich.  547;   Hurley  v.  MiM. 

c.   Crown  Point,    150   Ind.   536;    San  &  R.   R.   Boom   Co..   34   l^n.    143; 

Antonio  v.  SuUiv&n,  23  Tex.  Civ.  App.  Nagel  tr.  Dean,  94  Hum.  26;   Reiti  v. 

619;    Corsicana  v.  Anderson,  33  Tes.  St.   Louis,   110  Mo.  618,  624,  citing 

dv.  App.  596;    Smith  r.  Beloit,   122  text;    Vicksbum  t>.  Marshall.  59  Miss. 

Wis.  396,  citing  text.    See  Cowley  v.  673;  Smith  v.  Buffalo,  90  Hun  (N.  Y.), 

Spokane,    99     Fed.    Rep.  840;  infra,  llS.citingtext;  Fulton  v.  Mehienfield, 

StOSSandnote.    A  plat  in  accordance  80hio  St.  440;  Seattlec.Hill,23  Wash, 

with  statute  was  fifed  and  the  right  92,  citing  text;    Smith  v.  Beloit,  122 

was  reserved  on  the  face  of  the  plat  to  Wis.  396. 

enclose  the  streets,  &c.,  and  use  tbem  An  unti^ned  and  unaeknowiedmd 
for  ordinary  purposes  until  they  should  plat,  reeonUd  and  acted  on,  held  to  De 
be  required  t^  the  public.  The  effectual  ss  a  common-law  dedication. 
streets  were  so  enclosed  and  used  for  Field  v.  Carr,  59  111.  198.  But  in  /n- 
twenty-three  years.  It  was  held  that  diana  it  has  been  held  that  a  plat  not 
under  the  circumstances  and  particu-  siened  by  the  owner  and  not  aeknoi^ 
larly  in  view  of  the  reserved  right  to  eOKed  as  required  by  law  is  not  en- 
use  the  streets  until  required,  there  was  titled  to  record;  and  if  it  be  recorded, 
no  abandonment  of  the  dedication,  the  record  is  a  nullity.  Taylor  v.  Fort 
Thonney  u.  Rice,  43  Wash.  708.  Wayne,  47  Ind.  281.     Where  the  re- 

'  Kruger   v.    Constable,    116    Fed.  quirements   of  the   statute   have   not 

Rep.  722;   Stutlwart  v.  John,  85  Ark.  been  complied  with  the  Bubsequent 

520;   People  v.  Marin  County,  103  Cal.  conduct  ol  the  donor  of  the  city  cao- 

223,  229;    Leadville  v,  Coronada  Min-  not  operate  to  make  the  dedication  a 

ing  Co.,  29  Colo.  17,  30;   s.  c.  37  Colo,  statutory  dedication  and  although  the 

234;    Manly  v.  Gibson,   13  III.  312;  intention  to  dedicate  is  clearly  mam- 

Princeville  n.  Auten  77  III.  325  {public  fested  the  dedication  will  amount  to 

square) ;    Maywood  Co.  v.  Maywood,  only  a  commim-law  dedieaiion.    Lead- 

118  111.  61;    Gould  V.  Howe,  131  lU  ville  v.  Coronada  Hin.  Co.,  37  Colo. 

490;    Earil  v.   Chicago,   136  111.   277;  234,   240,    modifying  S.    C.  29    Cdo. 

Vermont  v.  MiUer,  1Q1  HI.  210;  Marsh  17. 
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S  1072  (620).  Butatorr  Dtdluttos;  OharKtar  of  XaUto  ▼•■t«d  in 
MnnklpaJltj.  —  In  some  jiiriadictioiis  it  has  been  held  that  when  a 
tiatviory  dedication  vests  the  fee  in  the  municipality,  it  operaiea  to 
deprive  the  ovmgr  of  every  eskUe  or  itUereet  in  the  lands  which  he 
may  have.  Thus,  it  has  been  held  that  in  the  ca3e  of  a  statutory 
dedication  which  by  operation  of  law  vests  the  fee  of  the  street  in 
the  municipality,  the  ci^  has  title  to  any  coal  or  other  minerals 
which  may  be  found  beneath  the  surface,  and  may  by  virtue  of  this 
title  recover  damages  against  persons  who,  by  trespass  upon  its 
property,  have  removed  the  miDersls.*  But  although  the  effect  of 
a  statutory  dedication  may  be  to  grant  the  fee  of  the  streets  to  the 
corporation  in  trust  for  the  public  uses,  yet,  unless  prohibited  by 
statute,  the  proprietor,  in  laying  out  b  town  or  addition,  may  grarU 
the  eaaemeni  simply,  and  reserve  the  minerals  therein.'    But  these 

■  Union  Coal  Co.  v.  La  S&lk,  34  in  point  of  time  exceed  the  legal  ezist- 

QL  App.  93,  aETd  136  111.  119;    Des  ence  of  the  city  or  the  legal  existence 

Hoines  v.  Hall,  24  Iowa,  234 ;  Hawoi-  of  the  street.     Union  Coal  Co.  e.  Ia 

vffle  ti.  Hawes'  Heire,  6  Bush  (Ky.),  Salle,  34  III.  App.  93,  aff'd  136  111.  HB. 

232.    In  Dee  Moines  v.  Hall,  24  Iowa,  But  under  a  eommot^w  dedication  the 

234,  241,  construing  the  Iowa  statute,  right  to  coal  and  other  minerals  in  a 

it  was  held  (CoU,  J.,  dlHsenting)  that  street  is  in  the  owner.    Des  Hoines  v. 

the  laying  off  and  recording  a  town  Hall,  24  Iowa,  234,  243.    When  streets 

plat  or  an  addition  thereto,  under  the  have  been  dedicated  pursuant  to  stat- 

code,  had  the  effect  to  vest  in  the  cor-  ute,  the  city  can  impoae  eondition*  upon 

poiation  the  fee  limple  ti&t  to,  and  ex-  the  right  to  excavate  areas  under  the 

elusive  right  of  dominion   over  the  sidewalks.    Davis  v.  Clinton,  50  Iowa, 

atreeta  and  alleys  thus  dedicated  to  the  586. 

public  use:  and  in  such  case  the  ori^-        *  Dubuque  v.  Benson,  23  Iowa,  248. 

nal  proprietor  has  no  right  to  the  tw-  Words  on  the  plat   "The  streets  are 

'~~~~ — 10UI  depotiit  of  coal  within  the  dedicated  for  itrtet  purpoaet,  and  thou 

of  suon  streets,  and  the  corpor-  only,"  held  to  give  the  public  only  an 

ation  may  maintain  an  action  against  easement,     and     that     subterraneous 

him  for  coal  mined  and  taken  by  him  mines    weie    reserved.      Dubuque    c. 

frcHn    beneath   the    same.    In    Hat-  Benson,  23  Iowa,  248,  mpra.    Lands 

thiessen&H.  Zinc  Co.  c.  La  Salle,  117  were    dedicated    by    plat    which    ex- 

UL  411,  it  was  held  that  when  the  fee  prcsaly  reserved  all  valuable  minerals 

of  a  street  has  been  vested  in  a  city  by  under  the  strecto  together  with  the 

a  statutory  dedication,  a  person  own-  right  to  mine  the  same.     It  was  held 

ing  abutting  lote  has  not  the  right  to  that   upon   a   conveyance   of   lots   by 

make   a   subterranean   nassage    from  number  and  reference  to  the  plat,  the 

one   to   another   through   the   under-  minerals  reserved  passed  to  the  abut- 

lying  soil  of  the  street,  although  no  ting  tots  to  the  centre  of  the  street,  if 

imury  may  result  to  the  street  as  such,  the  conv^vnce  made  no  mention  of 

Tbe   passage   which  was  involved   in  them.      The   general   rule   as   to   the 

this  ease  was  sought  to  be  made  and  effect  of  conveyances  by  reference  to  a 

maintained  for  the  purpoee  of  eiuibling  plat  was  held  to  operate  to  convey  the 

tbe  property  owner  to  mine  coal.    The  reserved  minerals.    Snoddy  v.   Etolan, 

mumdpali^  may  alao,  as  an  incident  122  Mo.  479;  Tousley  v.  GalenaMin.A 

to  its  title  m  fee  nmple  to  the  streets  Smelting  Co.,  24  Kan.  328.    A  raerva- 

make  appropriate  amtrada  with  others  tion  in  a  plat  of  "trees  and  rocks"  on 

for  minmg  and  taking  coal  from  be-  the  surface  does  not  impair  the  force 

neath  tbe  dedicated  streets,  provided  and  effect  of  a  statuto^  dedication. 

such  contmcta  do  not  interfere  with  Brown  v.  Carthage,  128  Ho.  10, 
tbe  free-  use  of  the  streets  and  do  not 
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views  are  not  uniformly  accepted  and  it  has  in  some  cases  been 
held  that  although  the  statutory  dedication  may  be  declared  to  vest 
in  the  city  the  fee  of  the  streets,  it  is  not  thereby  necessarily  implied 
that  the  estate  vested  in  the  municipality  is  an  absolute  estate  for 
all  purposes;  but  rather  that  the  property  or  estate  vested  in  the 
municipality  is  such  only  aa  is  necessary  for  street  purposes,  and 
b  in  trust  for  public  uses,  and  not  for  purposes  of  profit  and 
emolument.* 

■  la  Leodville  o.  Bohs  Hin.  Co.,  37  in  every  atreet,  aamely  to  raise  the 
Colo.  248,  a  statute  provided  that  all  street  and  to  1^  dowu  sewers ;  for  at 
avenues,  ice.,  deaiitnated  on  a  plat  the  present  day  there  can  be  no  street 
should  be  deemed  to  De  public  property,  in  a  town  without  sewers,  and  also  for 
and  that  the  fee  should  be  vested  in  the  purpose  of  laying  down  gas  and 
the  city  or  town.  It  was  held  that  the  water  pipes.  'Street  "therefore  in  my 
effect  of  this  statute  was  to  vest  in  the  opinion  includes  the  surface  and  so 
city  only  such  estate  or  interest  as  much  of  the  depth  as  may  be  not  im- 
was  reasonably  necessary  to  enable  it  fairlj^  used  as  streets  are  used.  It  does 
to  utilize  the  surface  and  so  much  of  not  include  such  a  depth  as  would 
the  ^und  underneath  aa  might  be  carry  with  it  the  right  to  mine." 
reqvured  for  laying  gas  [lipes,  building  BramvM,  L.  J.,  says,  "'Street'  com- 
sewers  and  other  municipal  purpoaes,  prehends  what  we  may  call  the  eur- 
and  that  a  statutory  dedication  did  not  face,  that  is  to  say,  not  a  surface  bit 
vest  in  the  city  any  estate  or  interest  of  no  reasonable  tluckness  but  a  sui^ 
in  the  ort»  that  existed  beneath  the  face  of  such  a  thickness  as  the  loc^ 
streets  and  avenues.  boaid  may  require  for  the  purpose  of 

This  decision  seems  to  conform  to  doing  to  the  street  that  whicn  is  neces- 
the  views  of  the  En^iaK  amrii  under  eary  for  it  as  a  street,  and  also  of  doing 
statutes  "vetting  atretta"  in  municipal-  those  things  which  commonly  are  done 
ities  or  local  authorities.  In  Cover-  in  or  under  the  streets;  and  to  that 
dale  V.  Charlton,  L.  R.  4  Q.  B.  Div.  extent  they  had  a  property  in  it."  In 
104,  it  was  held  that  the  surveyors  of  Tunbridge  WelU  v.  Bsjrd  [1896],  App. 
highways  of  a  parish  ware  under  the  Cas.  434,  aff'g  [1894],  2  Q.  B.  867,  the 
statute  entitled  to   let   the  -  pasturage    predecessois  m  title  of  the  plaintiffs 

Jin  certain  highways.    The  decision  were  the  owners  of  the  freehold  of  a 
the  cose  depended  upon  the  inter-   street.     By   statute   the   streets   i 
pretation  a 
provision  oi 

streets  shall  vest  in  and  be  under  t!ie  were  authorized  to  erect  and  maintain 
control  of  the  original  authority."  "in  any  street  or  pubUc  place  or  on 
After  deciding  that  the  words  "vest  land  belonging  to  them  or  under  their 
in"  mean  to  give  a  property  in,  Brett,  control"  lavatories  for  the  use  of  the 
L.  J.,  says:  "But  when  we  have  de-  public.  It  was  held  that  the  local  au- 
cided  that  the  words  'vest  in'  mean  to  thorities  had  no  power  to  excavate  the 
give  a  property  in,  a  further  question  soil  and  make  lavatories  below  the  sur- 
would  De,  in  what  does  it  give  the  face  of  the  street  vested  in  them  under 
property?  That  must  depend  upon  the  first  statute.  Lord  HerteheU  said: 
the  subject  to  which  those  words  re-  "It  seems  to  me  that  the  vesting  of 
late  ana  that  is  not  land,  but  street;  the  street  vests  in  the  original  autnoi^ 
the  for^^ing  does  not  say  that  the  ity  such  property  and  such  property 
land  'sh^l  vest  in'  but  that  'the  street  only  as  is  necessary  for  the  control, 
shall  vest  in. '  .  .  .  'Street' must  mean  protection,  and  maintainance  of  the 
then  the  surface,  it  means  the  whole  street  as  a  highway  for  public  use." 
surface  and  so  much  of  the  depth  as  is  In  Wednesbury  e.  Lodge  Holes  Colliery 
or  can  be  used  not  unfairly  for  the  or-  Co.,  1  K.  B.  78,  rev'g  2  K.  B.  823,  the 
dinary  purposes  of  a  street.  It  com-  defendants  were  the  owners  of  a  coal 
prises  a  depth  which  enables  the  origi-  mine  extending  under  a  highway  wluch 
nal  authority  to  do  that  which  i«  done  was  vested  by  statute  in  the  plaintifTs, 
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§  1073  (630).  aonunon-Law  Deaication:  Katioiude  and  Beqnii- 
Itos.  —  As  to  common-law  dedicaiifmx,  the  right  to  make  which 
is  not  usually  taken  away  or  abridged  by  statutory  regulations  re- 
specting town-plats,*  the  subject  may  be  advantageously  presented 
by  referring  to  the  leading  case  of  the  City  of  Cincinnati  v.  White,* 
decided  by  the  Supreme  Court  of  the  United  States,  which  has  been 
extensively  followed  by  the  State  tribunals,  and  is  everywhere  recog- 
nized as  a  sound  exposition  of  the  peculiar  doctrines  of  the  law  re- 
specting the  rights  which  may  be  parted  with  by  the  owner  and 
acquired  by  the  public  under  the  doctrine  of  dedication.  In  that 
case  it  appeared  that  in  1789  the  original  proprietors  of  Cmcinnati 
deaiffnated  on  the  plan  of  ike  iovm  the  land  between  Front  Street  and 
the  Ohio  River  as  a  common,  for  the  use  and  benefit  of  the  town 
forever.  A  few  years  afterwards  a  claim  was  set  up  to  this  common 
by  a  person  who  had  procured  a  deed  from  the  trustee  in  whom  the 
fee  of  the  land  was  vested,  and  who  had  entered  upon  the  common 
and  clumed  the  right  of  possession.  The  proof  of  the  dedication 
(marking  on  the  plat,  accompanied  by  public  use)  being  made  out 
to  the  satisfaction  of  the  court,  it  sustained  the  rights  claimed  by 


tbe  borough  ftuthoritiea.  The  mines  freehold  of  the  land.  Roche  o.  Rycm,  22 
and  cfuames  were  not  vested  in  the  Ont.  Rep.  107,  109,  per  Strtel,  3.  But 
plfuntiffs,  but  were  reaerved  to  the  the  property  thuB  vested  in  tne  muni* 
Dune  owneiB.  By  lawfulljr  working  cipality  "is  a.  (qualified  property  to  be 
the  mine  defendacte  let  down  tbe  sur-  held  and  exercised  for  the  benefit  of 
face  of  the  highway  which  plaintiffs  the  whole  body  of  tlie  corporation, 
restoied  to  ita  former  level.  In  an  .  .  .  They  may  be  said  to  hold  the 
action  to  recover  damages  for  the  in-  freehold ;  but  ...  it  is  only  as  trus- 
jury  to  the  highway  it  was  held  that  tees  for  the  public."  De  la  Chevro- 
the  phuntif!s,  in  carrying  out  their  tiere  e.  Montreal,  L.  R.  12  App.  Cos. 
statutory  obli^tion  to  maintain  the  149;  -^  Lord  FUKerald.  See  Biggar, 
highway  and  in  restoring  it,  were  not  Municipal  Man.  (Canada),  1900,  pp. 
restricted  to  makinc  a  road  as  com-  817,  820,  822.  The  councils  oF  cities 
modiouB  to  the  public  as  the  oripnal  and  towns  are  authoriEed  to  pass  or- 
niad,  but  were  entitled  to  restore  the  dinancea  "for  accepting  and  taking 
highnay  to  ita  original  level,  and  that   charge  of  landed  property,  within  c" 


the  coet  of  so  doing  was  the  measure  without  the  city  or  town,   dedicated 

of  damages  recoverable  from  the  de-  for  a  public  park,  rarden  or  walk  for 

fendants.  the  use  of  the  inhabitants  of  the  cnty 

In  Ontario,  it  is  provided  that  every  or   town."      Bigf^ar,    Municipal   Man. 

public   road,    street,    brid;^,  or  other  (Canada.  1900),  707,  708, 
highway  in  a  dty,  town,  or  village        '  Abbott  v.  Cottage  C^ty,  143  Mass. 

■hudl   be   vested   in   the   munici[)ality  521 ;   Sanborn  v.  Minneapolis,  35  Minn. 

subject  to  any  rights  in  the  soil  re-  314;    Browne  v.  Bowdoinham,  71  Me. 

served  by  the  person  who  laid  out  such  144 ;   Grandville  v.  Jennison,  84  Mich. 

road,  street,  bridge,  or  highway.    The  54,  66,  citing  text. 
soil  and  freehold  of  other  highways  and         *  Cincinnati  v.  White,  6  Pet.  (U.  S.) 

roads  are  vested  m  the  (>own.    Incases  431,     See  Noyes  v.   Ward,    19   Conn. 

of  private  dedication  it  has  been  held  250;     Manly  v.   Gibson,    13    111.   312; 

that  these  words  will  veet  in  the  muni-  Perry  v.  New  Orleans,  M.  A  C.  R.  Co., 

cipality  a  complete  title  not  only  to  56    Ala.    413,   citing   and    approving 

the  highway,  but  also  to  the  soil  and  text. 
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the  city.  At  the  time  the  plan  was  adopted  by  the  proprietors,  and 
this  ground  was  marked  on  the  plat  as  a  common,  they  did  not,  in 
fact,  possess  the  equitable  (or  legal)  title  to  the  space  dedicated, 
but  they  shortly  afterwarda  purcha^  the  equitable  title;  and  it 
was  held  (their  assent  to  the  dedication  continuing)  that  under 
the  purchase  the  prior  dedication  was  good.* 

^  §  1074  (631).  8am«  BnbJMt;  CUiMral  FeatniM.  —  In  its  opinion 
in  the  case  just  mentioned,  the  Supreme  Court  asserts  or  assents  to 
the  following  principles:  1.  That  it  is  not  essential  to  a  dedication 
that  the  legal  title  should  pass  from  the  owner.'  2.  Nor  is  it  essen- 
tial that  there  should  be  any  grantee  of  the  use  or  easement  in  esse 
to  take  the  fee,  such  cases  being  exceptions  to  the  general  rule  requir- 
ing a  grantee.'    3.  Nor  is  a  deed  or  writing  necessary  to  constitute 


'  Per  McLtan,  J.,  ia  New  Orieans  e.  have  no  other  timitiationth&n  the  want* 
United  States,  10  Pet.  (U.  3.)  862;  of  the  community  at  larRa."  See  also 
Coffin  V.  Portland  (dedication  ''public  McConnel  v.  Lexington  I^b.,  12  Wheat. 
Ufvee"),  n  Saw.  C.  C.  R.  600;  8.  c.  27  (U.  S.)  682;  Doe  v.  Jonea,  11  Ala.  83; 
Fed.  BJep.  412;  infra,  {  1004  et  te^.  Vick  v.  Vickaburg,  1  How.  {HisB.}  379; 
Where  the  municipal  corporation  is  in  Antooea  v.  E^siava's  Hein,  9  Port, 
poosemion  of  land  under  an  alleged  (Ala.)  £27-  Winona  v.  Hu£F,  II  Minn, 
dedication  equity  will  not,  at  the  in-  119.  Dedications  to  the  public  of 
stance  of  the  original  proprietor,  enjoin  streets,  commons,  Ac.,  may,  on  the 
the  corporation  from  interfering  with  corporation  being  erected,  paaa  to  it  by 
Buch  proprietor,  and  thus  put  the  latter  operation  of  law.  Savannah  c.  Steam- 
in  possession.  The  latter  has  an  ade-  boat  Co.  of  Ga.,  R.  M.  Charit.  (Ga.)  R. 
quate  remedy  at  law.  Chicago  v.  342;  in^a,  f  1087,  note;  Doen.  Jon«a, 
Wright,  69  in.  318.  11  Ala.  63;    Klinkener  i>.  M'Keenxjrt 

'  Lade  «.  Shepherd,  2  Stra.  1004;  Sch.  Dir.,  11  Pa.  St.  444;  Pelta 
Beatty  v.  Kurti  (dedication  of  lot  on  Christian  Church  e.  Scholte,  24  Iowa, 
plan  "for  the  Lutheran  Church"),  2  283,  293;  111.  &  Hich.  Canal  Trs.  v. 
Pet.  (U.  S.)  SS6;  New  Orleans  v.  Havens,  11  lit.  554;  Waugh  v.  Leech, 
United  States,  10  Pet.  (U.  S.)  662;  28  111.  488;  San  Leandro  r.  Le  Breton, 
Dubuque  v.  Maloney,  9  Iowa,  450;  72  Cal.  170;  more  fully  noticed,  post, 
Kebey  c.  King,  33  How.  (N.  Y.)  Pr.  §1087,  note;  Wood  w.  National  Water 
39.  Whether  the  bare  title  to  streets  Works  Co.,  33  Kan.  690;  Llano  ti. 
ia  in  the  adjoining  proprietor  or  in  the  Llano  County,  5  Tex,  Civ.  App.  132, 
city,  is  regarded  as  substantially  iro-  citing  text.  If  no  donee  or  trustee  be 
material  in  many  respects,  as  to  the  named  the  dedication  is  valid,  and  the 
extent  of  the  rights.  Barney  v,  hgidatwe,  as  well  as  chancery,  may 
Keokuk,  94  U,  8.  324;  a.  c.  below.  4  directly  appoint  trustees  who  may  re- 
Dillon,  693;  Story  v.  N.  Y.  El.  R.  Co.,  cover  in  ejectment.  Bryant's  Lessee 
90N.  Y.  122;  Lahr  r.  Metrop,  El,  Ry.  v.  McCancfless,  7  Ohio,  Pt,  2,  135. 
Co.,  104  N.  Y.  268  (quaUfied  nature  of  Where  a  plat  has  been  made  and  filed 


fee  in  public);    lb,  p.  291;   Backus  v.  and  lands  have  been  aold  with  reference 

Detroit,  4S  Mich.  110;  infra,  {{  1076,  thereto,  a  dedication  effected  thereby 

note,  1149.  may  be  asserted  by  a  town  subsequently 

'  Fawlet  V.  Clark,  9  Cianch  (U.  S.)  incorporated  which  annexes  such  addi- 

292 ;  New  Orieans  v.  United  States,  10  tion    to    its    corporate    limits.      The 

Pet.  (U.  S,)  661,  713,  wtiere  McLean,  J.,  change    of     trustee   does    not    defeat 

nys,  "  It  ia  not  essential  that  thia  right  the  dedication,  Rhodes  v.  Brightwood, 

o!  USB  should  be  vested  in  a  corporate  145  Ind.  21. 
body;   it  may  exist  in  the  public,  and 
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a  valid  dedication ;  it  may  be  by  parol.'  4.  No  specific  length  of 
possesion  is  necessary  to  constitute  a  valid  dedication;  alt  that  is 
required  is  the  assent  of  the  owner  of  the  soil  to  the  public  use,  and 
the  actual  enjoyment  by  the  public  of  the  use  for  such  a  length  of 
time  that  the  public  accommodation  and  private  rights  would  be 
materially  affected  by  a  denial  or  interruption  of  the  enjoj'ment.' 

'  Barclay  v.  Howell's  Lessee,  6  Pet.  Woodbum  v.  Btoriing    184  lU.   208. 

496 ;  Skeen  v.  Lynch,  1  Rob.  (Va.)  186 ;  The  proof  of  a  parol  dedication  muel 

DiuDMier  V.  Jeraey  City,  20  N.  J.  L.  86;  be  clear  aod  concluaive.     Spurrier  o. 

Vicktt.Vicksbuix,  1  How.  (Miss.)  379;  Bland,  20  Ky.  Law  Rep.   1340,  49; 

State  V.  Catlin,  3  Vt.  530;   McKee  v.  3.  W.  Rep.  467^ 

St.   Louis,    17    Mo.    184;    Honter  o.  '  Jarvia  t>.  Dean,  3  Binr.  447;  State 

Sandy  Hill  Tre..  fl  Hill  (N.  YX  407;  t>.Qitlin,3  Vt.630;  Barclay  o.  HoweU'a 

Cook  tr.  Harris,  61  N.  Y.  448;   Post  o.  Leasee,   6   Pet.    498;     SauJet   v.   New 

PeaisaU,  22  Wend.  (N.  Y.}  42fi,  454;  Orleana  (square),  10  La.  An.  81,  per 

ItoverTra.tP.  Fox,9B.Mon.  (Ky.)200;  Ogden,  i.;   Smith  *.  Flora,  64  111.  §3; 

Hacon  V.  Franklin,  12  Ga.  239 ;  Steel  r.  ArrowHtnith  v.  New  Oileans,  24  La.  An. 

Sullivan,    70    Ala.    68S;     Eolmw    n.  IM;  Noyese.Ward,  19Conn.250,268; 

Oeveland  C.  A C.  R.  Co.,  93  Fed.  Rep.  2Greenl.  Ev. |662;  Denning n. Roome, 

100;    FomCT  v.  Calhoun  County,  84  6  Wend.  W,  Y.)  651;  State  u.  Marble, 

Ala.  215;    Woodbum  v.  Steriing,  184  4  Ired.  (N.  Car.}  L.  318;  Columbus  «. 

ID.  208;  State  v.  Lochte,  45  La.  Ann.  Dabn,    36    Ind.    330;     Evansrille   s. 

1405,  dtiiw  text;   Whyte  tr.  St.  Louis,  Evans,  37  Ind.  229;    Fieber  t>.  Beatd, 

153  Ho.  80;    Sweatman  v.  Deadwood,  32  Iowa,  346;    Evans  d.  Blankenship, 

9  S.  Dak.  380 ;    Bellar  v.  Beaumont  4  Ari*.  307;   Fairbuiy  Agric.  Board  v. 

(Tex.  Civ.  App.),  56  S.  W.  Rep.  410;  Holly,  169  01.9;  Wormfcy o.  Wormley, 

Buntin  v.  Danville,  93  Va.  200.  207  111.  411;    Gennan  Bank  v.  Broae, 

Where  there  has  been  no  public  use  32  Ind.  App.  77,  citingtext;  Waters*, 

of  a  street  the  owner  may  dedicate  bis  Philadelphia,  208  Pa.  St.  189;    Klrk- 

land  for  such  use  by  acts  and  declaiS'  man   v.   NashviUe  (Tenn.    Ch.   App.), 

tions  without  a  deed.     In  such  a  case  55  S.  W.  Rep.  1072;   Johnson  Cityo. 

these  acta  and  declarations  must  be  Wolfe,  103  Tenn.  277,  quoting  text; 

deliberate,  unequivocal,   and   decided,  Bales  o.  Beloit,  103  Wis.  90,  citing  text, 

manifesting  a  positive  and  unmiataka-  The   doctrine  of  the  text  approved, 

ble  intention  to  permanently  abandon  Cbicago  v.  Wright,  69  111.  318;  Field 

his  property  to  such  public  use.     Pier-  v.  Carr,  59  111.  198. 

point   tr.    HarrisviUe,   9   W.    Va.   215;  Lands,   "after  being  set  apart  for 

Boughner  v.  Clarksburg,  15  W.  Va.  394.  public  use,  and  enioyMl  as  such,  mmI 

A   party   UAing  under   a   partiiion   in  private  and  individual  liehte  acquired 

which   streeto   were   dedicated    is   es-  with  reference  to  it,  the  law  coosideTS 

topped  to  deny  dedication.    Wisby  v.  it  in  the  nature  of  an  atopptl  in  pott, 

Boute,  19  OhioBt.  238;  London  ft  San  which  precludes  the  original  owner  from 

Francisco  Bank  v.  Oakland,  90  Fed.  revoking  such  dedication,"  Per  Thomp- 

Rep.  691 ;  a.  c.  below,  86  Fed.  Rep.  30.  Mm,  J.,  m  Cincinnati  t>.  White's  Lessee, 

''To  make  a  good  dedication  either  6  Pet.  (U.  SJ  431,  437;    Morgan  t^ 

under  the  statute,  or  at  common  law,  Chicago  &  A.  R.  Co.,  96  U.  8.  716.    As 

i^uiies  a  defimtt  and  certain  deserip-  to    irrevocability    of    dediatiion,    after 

(ion  of  that  which  is  proposed  to  be  other  rirhta  have  attached,  see  Hacon 

dedicated,  and  an  acceptance  by  the  v.   Franklin,   12   Ga.   239;    Haynes  v. 

Eblic  befoi«  the  withdrawal  or  aban-  T^omaB,   7   Ind.   38;     Indianapolis  v. 

oment  of  the  offer  to  dedicate."  Croas,  7  Ind.  9,  12;   Ragan  c  McCoy, 

Winnetka   v.    Prouty,    107    Rl.    218;  29  Mo.  366;  State  o.  CatUn,  3  Vt.  530; 

citing  Littler  v.  Lincoln,  106  111.  353;  Weisbrod  v.  Chicago  &  N.  W.  R.  Co., 

First  Ev.  Church  Trustees  V.  Walsh,  57  18   Wis.   35;    Commonwealth  v.   M- 

m.363;  Edwardsville  t>.  Bamsback,  66  burger,  1  Wbart.  fPa.)  469;    Lee  v. 

ID.  App.  381.    But  as  to  revocability  Lake,  14  Mich.  12.    And  see  the  instnio- 

of  statutory  dedication  after  map  is  tive  opinion  of  CampbeQ,  J.,  in  ^ker  v. 

recorded,  see  in/ra,j  1091,  note;  aupra,  Johnston,  21   Mich.    319;    Peoria  v. 

f  1071.     Oral  decjarations  of  owner,  Johnston,    56    III.    46;     nerptmt    e. 
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$  1075.  DedicattonB  subject  to  OondiUon  or  RoBsrvatloB.  —  A  dedi- 
cation may  be  made  for  a  timited  or  spedfied  purpose.*  The  public 
ngbt  in  lands  dedicated  is  always  taken  ajJ)ject  to  the  burdens  naturally 
inherent  in  the  lands.  There  is  no  obligation  upon  the  dedicator 
to  improve  them  or  adapt  them  to  the  public  use.'  A  dedication 
may  also  be  made  subject  to  pre-existing  rights  and  privileges.* 

Harruville,  9  W.  V&.  215;    Boughner  *  "L«nd  dedicated  and  ac«ept«d  for 

V.  Clarksburg,  16  W.  Va.  304;  and  2  public  use  as  a  way,  has  umveTBally 

Herman  on  Estoppel,   "Dedication,"  been  considered,  with  respect  to  ita 

ii   1140-1149,  where  many  caaea  are  condition  within  the  lines  of  tbe  way, 

cited.  as  taken  by  the  public  cum  ojiere.     It 

InCoJi/omtait  is  one  of  the  essential  devolves  on  the  public  to  adapt  it  to 

elements  of  a  good  dedication  that  it  public  use,  and  to  guard  the  safety  of 

shall  be  irrevocable,  and  that  the  land  public  passage.    If  a  natural  lavine,  or 

shall  be  effectually  dedicated  for  the  even  an  artificial  excavation  crosses 

public  use  which  is  designated,   pro-  it,  or  a  ledge  of  rocks  intercepta  pas- 

vided  the  public  see  fit  to  use  it  for  that  sage,  no  one  pretends  that  the  laad- 

purpoee.    A  reservation  of  the  right  to  owner  is  to  bridge  the  ravine,  fill  up  the 

revoke    the    dedication    defeats    the  'excavation,  or  remove  the  ledge,  or  be 

dedication.    San  Francisco  o.  Canavan,  liable  for  maintaining  an  obstruction 

42  Cal.  641.  in  the  highway."     Per  Magie,   J.,  in 

'  Hobokeit  H.  E.  Church  v.  Hoboken,  State  v.  &)c.  for  Useful  Manufactures, 
33  N.  J.  L.  13;  State  t>.  Society  for  44  N.  J.  L.  602,  606.  See  also  Corn- 
Useful  Manufactures,  44  N.  J.  L.  502,  well  o.  Metropolitan  Com'rs  of  Sewers, 
606;  Young  v.  Landis,  73  N.  J.  L.  266;  10  Eich.  771.  The  peraon  who  dedi- 
Lent  V.  Ulyou,  106  N.  Y.  App.  Div.  catea  a  bridge  to  public  use  is  under 
189j^l94;  Poole  v.  Huakiiison,  11  U.  no  obligalu/n  to  repair  it  and  maintain 
&  W.  827.  The  uses  cannot  be  re-  it  in  a  fit  condition  for  public  travel 
stricted  or  changed  by  the  owner  Oney  v.  West  Buena  Vista  Land  Co., 
after  occe^nce  by  tbe  public.  Hobo-  104  Va.  680.  Where  an  erection  or  ex- 
ken  M.  E.  Church  v.  Hoboken,  33  cavation  exists  upon  land,  and  tbe 
N.  J.  L.  13.  land  on  wliich  it  exists  or  to  which  it  is 

PuWic  fool  vtays  may  be  created  by  contiguous  is  dedicated  to  the  public, 

dedication.    Tyler  v.  Sturdy,  108  Mass.  it  is  dedicated  subject  to  the  incon- 

196,  citing  Thrower's  Case,  1  Ventr.  venience  or  risk  arismg  from  the  exist' 

208;     Queen   v.    Saintiff,   Holt,   129;  ing  state  of  things.     Fisher  it.  Prowse, 

B.  c.  6  Mod.  R.  265;  Queen  v.  Cluwortli,  2  Best  &  S.  770;   Robbins  ft.  Jones,  15 

6Hod.  163;  e.  c.  1  Saik.  358,  Holt,  339;  C.  B.  s.  s.  221;  he  Neve  t>.  Mile  End 

Rex  V.  Burgess,  2  Burr.  908 ;   Mercer  v.  Old  Town,  8  E.  &  B.  1054 ;    State  «. 

Woodgate,  L.  R.  6Q.  B.  26;  Hemphill  Society  for  Useful  Manufactures,  44 

V.  Boston,  8  Gush.  (Mass.)  195;   Dan-  N.  J.  t.  502. 

forth  t.  Durell,  8  Alien  (Mass.)  242;  ■  Davis   v.    Bonaparte,    137   Iowa, 

Chadwick  tp.  McCausIand,  47  Me.  342;  196;  114  N.  W.  Rep.  896.     A  high- 

Nudd  u.  Hobbs,  17  N.  H.  524;  Gowen  way  may  be  dedicated  to  the  public 

s.  Philadelphia  Exchange  Co.,  5  W.  &  aubject  to  a  •prt-exiating  right  of  user  by 

■  S.  (Pa.)  141.  tA«  oceup£«rs  o/  adjoinirig  larid  for  tM 

The  owner  of  a  tract  of  land  laid  the  vurpose    of    depositing    goods    thereon, 

same  out  into  blocks  and  lots,  dedicat-  Morant  v.  Chamberlin,  6  H.  &  N.  641. 

ing  a  strip  of  ^imd  id  front  of  the  See  also  Le  Neve  v.  Mile  End  Old 

lota  to  tbe  public  for  a  street,  reserving  Town^  8  E.  &  B.  1054.    There  roay  be 

a  space  between  the  Iota  and  street  a  dedication  to  the  public  of  a  right  of 

dedicated  for  courtyards  only.    The  city  way,  such  as  a  footpath  across  a  field, 

authorities    cannot    appropriate    the  subject  to  the  right  of  the  owner  of  the 

portion  dedicated  as  a  street  to  the  pui-  soil  to  plough  it  up  in  due  course  of 

pose  of  a  roadway  merely,  and  deprive  husbuiary,  and  destroy  all  trace  of  it 

the  owners  of  lota  on  one  side  oi  the  for  the  time.     Mercer  ti.  Woodgate, 

street  of  a  sidewalk  between  the  court*  L.  R.  5  Q.  B.  26;   Arnold  t>.  Blaker, 

yards  and  the  roadway  proper.    Carter  L.  R.  6  Q.  B.  433;  Arnold  v.  Holbrocdc, 

V.  Chicago,  57  lU.  283.  L.  R.  8  Q.  B.  96. 
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If  there  be  no  statutoiy  provision  to  the  contraiy,  a  dedication  may 
also  be  made  by  the  owner  upon  condition.^  But  the  right  of  the 
owner  to  enforce  the  condition  may  be  waived  by  permitting  the 
municipaUty  to  expend  money  in  adapting  the  lands  to  public  use 
io  a  manner  inconsistent  with  the  condition.'  And  the  conditions 
imposed  must  atways  be  consistent  imtk  the  purpose  to  which  the 
lands  are  dedicated,  and  with  the  control  thereof  by  the  proper 

'  Howard  v.  Rogen,  4  Har.  &  J.  2  Best  &  8.  771 ;  Boughner  v.  darks- 
Old.)  278;  White  n.  Fiaimkain,  1  Hd.  burg,  15  W.  Va.  394;  ^erpoint  c  Hai^ 
525;  South  Baltimore  Harbor  &  Imp.  risville,  9  W.  Va.  216;  St.  Louia  v. 
Co.  o.  Smith,  86  Md.  637;  Long  t>.  Meier,  77  Mo.  13;  Palmer  v.  Jones 
Battle  Creek,  39  Mich.  323;  St.  Louis  (C.  A.),  2  Out.  Law  Rep.  632;  Holly 
r.  Mrier,  77  Mo.  13;  Avis  v.  Vineland,  Grove  v.  Smith,  63  Ark.  5. 
56  N.  J.  L.  474,  478;  Niagara  Falls  Upon  a  map  made  and  filed  was  a 
Suspension  Bridge  Co.  v.  Bachman,  66  statement  and  reservation  as  to  a  por- 
N.  Y.  261;  Cohoes  v,  Delaware  &  E.  tion  of  the  atreeta  and  alleys  to  the 
Canal  Co.,  134  N.  Y.  397;  Boughner  effect  that  the  proprietors  rearrved  a 
V.  Clarksburgj  15  W.  Va,  394.  dwcretionary  power  to  direct  how  much 

In  St.  Louis  v.  Meier,  77  Mo.  13,  one  and  what  part  of  smd  streets  should 
Kinesland,  an  owner  of  land  in  a  city,  be  used  for  canals  and  races  and  what 
fileaa  plat  showing  streets  and  atl^  part  appropriated  to  public  use.  It 
"dedicated  to  pubhc  use,  provided  the  was  held  that  the  reservation  was 
owners  north  and  south  of  the  subdi-  effectual  and  that  before  the  public 
vision  will  dedicate  the  same  streete  and  could  acquire  any  rights  or  take  any 
alleys  through  their  respective  tracts  easement  under  the  qualified  dedica* 
without  expense  to  the  owners  of  the  tion,  the  assent  and  donation  of  the 
lots  of  the  above  subdivision."  The  proprietorB  was  required.  Niagara 
adjacent  owners  havinir  made  no  dedi-  Falb  Suspenaion  Bridge  Co.  v.  Bach- 
cation  as  contemplated  by  Kiogsland,  man^  66  N.  Y.  261.  A  strip  of  land 
the  dty  proceeded  to  condemn  their  outside  a  highway  was  aedicat«d, 
land  for  streets,  treating  Eiugsland's  aubjed  to  certain  Tegvlaliana  as  to  it« 
dedication  aa  complete,  and  not  in-  being  kept  in  grass  and  as  to  uie  TnotTi- 
cluding  the  streets  and  alleys  on  his  fenance  oj  ehade  treet.  It  was  held  that 
plat  in  the  proceedings.  It  was  held  the  conditions  upon  which  the  decUca- 
that  the  draication  was  conditional,  tion  was  effected  could  not  be  changed 
and  should  "take  effect  according  to  by  the  municipiality,  otherwise  than 
its  terms  or  not  at  all ; "  but  the  city  by  the  exercise  of  the  power  of  eminent 
could  acquire  title  to  the  streets  and  domain.  Young  v.  Laiidia,  73  N.  J.  L. 
alleys  appearing  upon  the  plat  by  pro-  266.  See  also  Avis  v.  Vineland,  56 
ceeoings  for  condemnation,  N.  J.  L.  474.    A  dedication  for  highway 

Where  a  citiien  offeia  on  certain  purposes  may  be  made  subject  to  the 
conditions  to  open  a  street  across  his  reserKed  right  to  devot«  a  part  thereof 
land  for  the  public  use,  the  acceptance  to  railroad  purposes.  Nobtesvitle  v. 
of  the  offer  by  the  proper  authonties  is  Lake  Erie  &  W.  R.  Co.,  130  Ind,  1; 
a  sufficient  declaration  of  its  neceuity  Ayies  v.  Pennsylvania  R.  Co.,  48  N.  J. 
8«  a  public  improvement,  if  such  dec-  L.  44;  a.  c.  60  N.  J.  L.  660;  Ayres  p. 
laration  is  needed.  Long  v.  Battle  Pennsylvania  R.  Co.,  62  N.  J.  L.  405; 
Creek,  39  Mich.  323.  So  where  a  prop-  Tallon  b.  Hoboken,  59  N.  J.  L.  383;  8.  c. 
osition  made  to  a  municipal  corporation  60  N.  J.  L.  212,  217;  Oklahoma  City 
as  to  matters  within  the  scope  of  its  &  T.  R.  Co.  v.  Dunham,  39  Tex.  dv. 
powers  ia  accepted  with  modifications  App.  S75.  But  see  State  v.  Spokane 
which  the  proponent  assents  to,  he  is  Street  R.  Co.,  19  Wash.  518, 532.  Com- 
as much  bound  by  them  as  if  they  had  pare  Jones  v.  Carter,  45  Tex.  Civ. 
been  in  his  original  propodtion.  /6.  App,  450;  101  S.  W.  Rep.  514. 
Where  the  dedication  u  on  eoruftfion,  *  Pomey  v.  Calhoun  County,  84 
the  terms  of  the  dedication  must  be  Ala.  215;  B.C.  80 Ala.  463;  Port  Huron 
complied  with,  and  the  public  take  it  v.  Chadwick,  52  Mich.  320;  Dickeiaon 
subject   thereto.     Fiaber  v.    Frowse,  v.  Detroit,  99  iixch.  49& 
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public  autboritiea.'  Thus,  the  proprietor  cannot  confer  upon  a 
county  or  extraneous  corporation  the  control  of  streets  in  a  ci^, 
and  deprive  the  proper  municipal  corporation  of  the  control  given 
to  it  by  law.'  If  an  invalid  condition  is  annesed  to  the  dedication, 
it  has  been  held  that  the  eondiium  only  is  void,  and  that  the  grant 
or  dedication  is  not  affected  thereb}'.^ 

§  1076  (633).  Oommon-Law  DadLcsUoa:  Xstat*  or  Intanst  of 
PabUc.  —  Where  the  land  is  dedicated  by  the  proprietor  "for  the 
use  of  the  public,"  this  has  been  considered  to  show,  in  the  absence 
of  statute  to  the  contrary,  an  intention  to  give  a  mere  easemerU  and 
not  the  fee.    In  such  case  the  owner  of  the  land,  whether  dedicated 

>  A  condition  in  the  dedication  of  tones  e.  Eelava,  B  Port.  (Ala.)  527,.  it 

lands  for  a  street  that  the  ovners  of  was  held  that  a  dedication  may  be  for 

abutting  lands   shall  be  exempt  from  a  limited  period  only;    but  it  la  to  ba 

chargei    /or    the    impranemait    of    the  observed  that  in  thu  case  the  dedicft- 

streets  unless  a  majority  of  them  shall  tion  was  by  the  Kin^  of  Spain  and  ttw 

assent   thereto   in   writing  is   invalid,  limited   duration    nuEht    property   be 

Richards  v.   Cincinnati,   31    Oiiio   St.  justified  on  thegrouDd  that  the  limited 

606.    Where  lands  were  dedicated  by  dedication  was  by  the  sovereign  power. 

platting   and   by   sale   with   reference  Dida  are  to  be  found  in  Gn^and  to  the 

thereto,  and  gtipulalions  were  inserted  effect  that  there  cannot  Ik  a  dedica- 

in  the  deeds  reterving  to  the  grantor  tion  of  limited  duration.     See  Dawes 

any  dana^  reeovered  from  Oie  municv-  v.  Hawkins,  8  C.  B.,  M.  s.  848;  Re^na 

palitii   in   case   the   fee   of  the   street  v.  Lordsmere,  15  Q.  B.  689,  700,  per 

slunjld  thereafter  be  condemned  by  Coltridge,  J.    But  a  limited  dedication 

public  use,  it  was  held  that  the  reser-  may  be  authorized  by  statute.    R^ina 

vation  was  void  as  inconBiHtent  with  v.  Lordsmere,  16  Q.  B.  6S&.     In  Cali- 

and  repugnant  to  the  nature  of  the  fotnia,  it  has  been  neld  that  a  dedies' 

estate    or    interest    granted    in     the  tion  must  be  irrevocaiU  in  its  nature, 

dedicated    streets  and   alleys,  and  as  and  that  a  reservation  of  the  ririit  to 

tending   to   destroy    the   dedication,  revoke  the  dedication  is  inconsistent 

Riddle    «.    Chariestown,  43    W.   Va.  with  the  purposes  of  tbe  dedication. 

796.    But  in  Perth  Amboy  Tnist  Co.  San  Francisco  v.  Canavan,  42  Gal.  541, 

f.  Perth  Amboy,   75  N.  J.   L.   291;  653.    In  Rex  v.  Northampton,  2  Maule 

68  Ati.  Rep.  84,  it  whs  held  that  a  A  8.  262,  it  was  held  that,  by  user,  a 

conditum   in   a   deed   dedicatinx  lajid  bridge  might  became  a  public  way  at 

for  an  approach  to  a  bridge  that  Ihe  limited  Hmea,  as  when  it  was  dangeroua 

expenees   of    making  the    mhlic    street  to   use   a  ford   to  cross  a   river.     In 

should  be  borne  by  the  aty,  and  not  Hughes  v.  Bingham,  135  N.  Y.  347,  it 

by  abutting  property  was  ralid,  and  if  was  held  that  a  town,  havmg  power  bo 

the  dedication  was  accepted  by  the  accept  a  conveyance  for  highway  pur- 

dty,  released  the  abutting  property,  poses,  may  accept  a  conveyance  of  a 

Reaervatioru  in  a  dedicatory  deed  con-  way  for  public  use  during  a  Itn^tsd 

veying  to  a  city  streets,  alleys,  and  pub-  portion  of  the  year,  e.  g.,  the  winter, 
lie  grounds  shown  on  a  plat  giving  the         '  Des  Moines  v.  ^ill,  24  Iowa,  234, 

grantor  an  exclusive  right  to  use  the  241. 

dedicated  lands  for  ttreet  railroad  jmr-        '  Noblesville  «.  I^ke  Ene  ft  W.  R. 

pows,  and   for   the  erection   of   lights,  Co.j  130  Ind.  1;    Richards  v.  (Sndn- 

•euwa,   gaa  and  water  pipes  and  td«-  nati,  31  OhioSt.  S06;  State  t>.  Spokane 

j^ume  hnes  free  from  municipal  con-  Stnet  R.  Co.,  19  Wash.  618;  Riddle 

trol  held  to  be  void  as  agunst  public  v.  Chariestown,  43  W.  Va.  796.    See 

policy.    Jones  v.  Carter,  45  Tes.  Civ.  also  Dickerson  tr.   Detnnt,  99  Mich. 

App^  460;  101  S.  W.  R^.  614.  498. 

Jhtration  of  Dedication.         In   An- 
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for  the  use  of  a  highway,  or  street,  or  square,  or  common,  retains, 
if  there  be  no  controlling  statute,  the  exclusive  right  in  the  soil  for 
every  purpose  of  use  or  profit  not  inconsistent  with  the  public  ease- 
ment, and  may  maintain  appropriate  actions  for  any  encroachment 
upon  it' 

'  Btepbenaon    t>.    Chftttaooam,    20  The  owner  who  dedicates  to  the  public 

Fed.  Rep,  588;   Perry  v.  New  Oriecuia,  uae  a*  a  itpAiooy  a  portion  of  his  Iwid 

H.  ft  C.  R.  Co.,  65  Ala.  413,  approving  parts  with  no  otner  right  than  the  right 

text;  Denver  e.  Gementa,  3  Cblo.  484;  of  passage  to  the  public  over  the  Ituid 

Olin  D.  Denver  ft  R.  G.  R.  Co.,  25  Colo,  bo  dedicated,  and  nsay  exercise  all  other 

177;     Leadville   tt.    Ooronada   Mining  rights   of   ownership   not   incoiui«tent 

Co.,  37  Colo.  234;   s.  c.  29  Colo.  17;  thenswith.    St.  Haiy'fl  v.  Jacobe,  L.  R. 

Robbiiu  V.  White,  62  Fla.  613;  Clai^  7  Q.  B.  C.  53.    A  conunim-lsw  dedica- 


t.  HcCoimiek,  174  111.  164 ;  Tbompaon  tion  of  a  right  of  way  doea  not  give  the 

«.  Haloney,  199  III.  276,  282;  Russell  municipality  the  right  to  remove  pn- 

ti.  Uneoln,  200  ni.  511;    Chicago  t>.  vale  aexoert  constructed  by  the  owner. 

Smith,  204  m.  356,  aff'g  107  HI.  App.  Wright  v.  Ut.  Vernon,  44  N.Y.App.Div. 

270;   Owen  V.  Brookport,  208  ni.  35,  574,  ard  167  N.  Y.  541.    See  also  Dio- 

39;  Nelson  v.  Randolph,  222  HI.  531;  rnond  t>.  Smith,  27  Tex.  Gv.  App.  658. 

Ingraham  v.  Brown,  231  111.  256,  258;  When  a  common-kw  dedication  haabetn 

Iiuianapolia  e.   ICngsbuiy,   101  Ind.  effected  by  platting  lands  and  selling 

200;  Freedmn  v.  Nonis,  128  Ind.  377 ;  lots  with  reference  thereto,  a  pttrthaetr 

Dubuque   e.    Halonay,    9    Iowa,    460;  of  a  lot  eannat  lay  water  pipea  in  the 

Dbb  Hmnes  v.   HaU,  24   Iowa,  234;  dedicated  street  for  his  own  use  from 

Schndder  v.  Jacob,  86  Ky.  101 ;  Jacob  a  private  water  supply,  and  the  city 

V.  WooUolk,  90  Ky.  426 ;   Baltiinore  v.  cannot  grant  him  such  rucht  forprivate 

Northern  Cent.  R.  Co.,  88  Md.  427;  purposes.  Van Duyne v.  Knox mt Hfg. 

Periey    o.    Chandler,    6    Mass.    464;  Co.,  71  N.  J.  Eq.  375;  64  Atl.  Rep. 

White  V.  Godfrey,  97  Mass.  472;   Bliss  140.   Effect   of  fee   being   in   city   cor- 

*.  Ball,  99  Hasa.  597 ;   AttomOT  Gen-  poraHon.  People  v.  Kerr,  27  N.  Y.  188; 

eoal  V.  Abbott,  154  Mass.  323 ;  Boston  Clinton  v.  Cedar  Rap.  A  Mo.  R.  R.  Co., 

».  Richardson,  13  Allen  (Mass.),  152,  24  Iowa,  455;  Gebfiardt  r.  Reeves,  75 

153;    Grandville  r.  Jenison,  84  Mich.  I11.301;  Moliterv.Sheldon,37Kan.24e. 

54,  65;  Patrick  v.  Kalamaioo  Y.  H.  C.  ^upro,  {  1074,  note;  post,  i  1149.    Sea 

A.,  120  Mich.  185,  192;    Brakken  v.  chaps,  xxiv.  and  xxv.  on  Streets,  where 

Hiimeapolis  ft  St.  L.  R.  Co.,  29  Minn,  the  subject  is  more  fully  considered- 

41 ;  Ellsworth  v.  Lord,  40  Hinn.  337 ;  As  reepecto  etreett,  some  explanation 

Baker  «.  St.  Louis,  75  Mo.  671 ;   Hobo-  of  the  doctrine  as  stated  in  the  text,  if 

ken  M.  E.  Church  v.  Hoboken,  33  N.  J.  not  limitations  upon  it,  is  suggested  in 

L.  13;  Van  Duyne  t>.  Knox  Hat  Hfg.  the  chapters  on  Streets.     The  pubHo 

Co.,  71  N.  J.  Eq.  376;  64  Atl.  Rep.  rights  in  streets  are  greater  than  in  a 

149;  Wright  v.  Mount  Vernon,  44  N.  Y.  country  highway,  and  the  dedication 

App.  Div.  574,  affd  167  N.  Y.  641;  must  in  the  case  of  streets  be  intended 

Hitchellt).Einstein,42N.Y.  Misc.  368;  to  nve  to  the  public  the  right  to  all 

Jackson  V.  Hathaway,  15  Johns.  (N.  Y.)  legitimate  uses  thereof  for  the  public 

447;    Hamilton  County  v.  Rape,   101  convenience  and  acconunodation.  Note 


Tenn,  222;  State  p.  Taylor,  107  Tenn.  remarks  of  McLean,  J.,  in  Barclay  v 
455;  Pomertry  v.  Mills,  3  Vt.  279;  HoweU's  Lessee,  6  Pet.  (U.  8.)  512. 
Abbott  n.  Mills,  3  Vt.  521 ;    Lade  v.   The  fee  of  a  highway  at  common  law 


Bh^berd,  2  Stra.  1004 ;    Goodtitle  r.  remains  in   the  owner  of  the  land. 

Alksr,  1  Burr.  133;  Harrison  p.  Parker,  Every  p.  Smith,  26  L.  J.  Exch.  344; 

0  East,   154;    St.  Mary's  v.  Jacobs,  Lade  *.  ShephenI,  2  Stra.  1004;  Bor- 

L.  R.  7  Q.  B.  53.  rowman  v.  Mit«heU.  3  Up.  Can.  Q.  B. 

It  has  been  said  that  it  is  doubtful  135 ;  Dawes  n.  Hawkins,  4  Law  T.  K.  a. 

whetber  a  oommon4aw  dedication,  yiith-  288;    Queen  ».  Plunkett,  21  Up.  Can. 

out  the  ud  of  an  express  conveyance,  Q.  B.  536;  Hair.  Hunic.  Man.  (5th  ed.) 

eser    posses    the   fee,   and    that   cases  480.     Supra    i   1072,  note.     Notwith- 

which  appear  to  support  the  propoei-  standing  a  dedication  under  a  statut« 

tion  turn  upon  statutes.     Patrick  v.  may  pass  the  fee  to  the  streets  and  al- 

Eatonuuoo  Y.  H.  C.  A.,  120  Hich.  186.  leys,  yet  if  these  are  dedicated  by  a 
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S  1077  (634).  MaTinm  and  AccnUow.  —  If  land  dedicated  to 
a  dty  for  public  uae  t»  bounded  by  a  river,  the  ci^  has  all  the  rights 
and  privileges  of  a  riparian  proprietor  as  respects  aUvmal  forvuUions 
or  additions;  these  partake  of  Uie  same  character  and  are  subject  to 
Uie  same  use  as  the  soil  to  which  they  become  united.'  Tlus  propo- 
rtion, it  is  beUeved,  ia  affirmed  by  the  deciaons  vithout  exception. 
The  ground  of  the  right  ia  that  the  stream  is  the  boundary,  and  the 
riparian  proprietor  ia  entitled  to  the  alluvial  accretions  made  by 
natural  chai^;es  in  a  shifting  stream  which  constitutes  the  boundary 


different  mode  from  that  prwcribed  the  atf,  it  waa  bdd  that  the  owner 

by  the  statute^  the  fee  remaiiu  in  the  could  not  remane  pomemion,  on  the 

Bdiacent  piopnetor  as  at  common  Uw,  ground  that  an  oral  promise  to  him 

Bubject  to  the  public  eaaement.    Supra,  made  bj  the  proper  city  officer  to  drain 

I  1071,  and  note;  Uanly  i>.  Gibeon,  13  the  street  and  trie  adjoining  land  iiad 

Dl.  312;  Dubuque  v.  Benson,  23  lona,  not  been  fulfilled;    and  that  hia  only 

248.     See  Cox  v.  Louisville,  N.  A.  A  remedy  was  for  a  breach  of  condition. 

C.  R.  Co.,  48  Ind.  178;  San  Francisco  Port  Huron  v.  Chadwick,  62  Mich.  320; 

V.  Spring  V.  W.  W.,  48  Cal.  493;    Gob-  tupra,  f  1072,  note. 

hardt  t).  Reeves,  76  111.  301.  ■  New  Orieans  v.  United  SUtes,  10 

A  dedication  to  the  use  of  epeciftfd  Pet.  (U.  S.)  662;  Cook  v.  Buriington, 

persms  is  not  a  dedication  to  the  public.  30  Iowa, 94;  Godfrey  «.  Alton,  12  lU. 

Talbottv.RichmondAD.  R.  R.tk>.,31  29;    Newport  v.  Taylor,   IS  B.  Mon. 

Gntt.  (Va.)  686;    Illinois  Ins.  Co.  «.  (Ky.)  699;  Holmes  v.  Cleveland,  C.  A 

IJttlefield,    67    lU.    368;    CUcago   r.  C.  R.  Co.,  93  Fed.  100;   arUe,  {  268. 

Borden,  190  HI.  430.    A  dedication  of  Dedication    of    streeU    hording    on 

a  tract  of  land  to  pubUc  use  is  not  im-  navi^ble  water  extends,  if  thero  be 

paiiod  because  only  a  mrt  has  been  no  limitation,  to  the  water,  and,  in 

actually     put     to     public     use,     and  Alabama,    to    low-water    mark,    and 

the    residue     temporarily    leased    to  accretions  belong  t«  the  public.    Doe 

private    individuals;     the    whole    to-  v.  Jones,  11  Ala.  63.     The  Supreme 

m^ns  so  dedicated.    Plaquemines  Par.  Court  of  the  Unit«d  Stat«s  haa  decided 

Pol.  Jury  V.  Foulbouae,   30  La.  An.  that  the  tide  to  lands  bordering  on 

64.  navigable  streams,  when  derived  trom 

Unconsummated  proceedings  by  a  the  general  government,  "stops  at  the 

municipality  to  condemn  land  as  a  stream."     St.  Paul  &  Fac.  R.  Co.  o. 

street,   or  taxing   land   for   city    and  Schurmeir,  7  WaU.   (U.  S.)  272,  289; 

county  purposes,  do  not  conclude  the  Barney  v.  Keokuk,  94  U.  S.  324;   s.  c. 

public  from  afterwards  clatminK  that  below,  4  Dillon,  693.    At  the  "mar^ 

the  land  had  been  effectually  dedicated  of  the  stream."     Yatee  v.  Milwaukee, 

and  the  dedication  accepted  bythe  pub-  10  Wall.  (U.  S.)  497,  604,  p«r  ilf  iOcr,  J. 

lie.     Lemon  V.  Hayden,  13  Wis.  169;  This  last  case  refers  to  and  comments 

Chicago  V.  Wright,  69  111.  318.    In  the  on  Yates  v.  Judd,  18  Wis.  118;  Martin 

lastcitedcaBe,McAUi«ter,J,,indeliver-  v.   Evansville,   32    Ind.   86;     Elgin  v. 

ing  the  opinion  of  the  court,  says  the  Beckwith,    119    HI.    367;     Illinois   v. 

several  acts  of  the  corporate  authorities  Illinois  Cent.  R.  Co.,  33  Fed.  Rep.  730; 

cannot  be  regarded  as  amounting  to  a  Turner  r.  People's  Feny  Co.,  21  Fed. 

concluMve  n^ative  of  the  inference  of  Rep.  90.    See  Wharves,  ante,  chap.  viii. ; 

acceptance  by  the  public,  because  the  also  chap.  xxi.  on  Corporate  Property, 

citiiens  of  the  State  generally  have  an  ante.  By  reclamation  of  portions  of  a 

equal  right  with  those  of  the  munici-  public  park  which  have  be^  submerged 

'  pality  in  the  appropriate  enjoyment  of  after     dedication,     a     city    re^asserts 

the  dedication  [of  lands  for  streets),  its  title  thereto  as  it  stood    at   the 

Estoppel   I7  reason   of  taxation,   see  time  of  the   dedication  and  holds  the 

ante,  chapter  on  Corporate  Property,  land  subject    to    the    original  terms 

Where  a  street  was  opened  by  the  of   the  trust.    Chicago  r.  Ward,  169 

owner  and  accepted  ana  improved  by  Dl.  392. 


lyCoogle 


{  1077  DEDICATION :    ALLUTHTM :    ACCRETIONS  1701 

of  his  lands.  Such  accretions  are  his  because  they  are  within  the 
deacripdon  of  his  original  grant  on  the  stream  as  a  boundary.' 
Where  the  shore  owner,  through  whose  lands  a  street  comes  to  the 
shore,  £lls  in  in  front  of  his  lands,  and  also  in  front  of  the  terminuf 
of  the  street,  the  public  is  entitled  to  die  extension  of  the  street  the 
same  as  if  the  land  filled  in  were  an  alluvion.'  But  where  the  State 
ia  the  ovmer  of  the  lands  under  water  below  ike  shore  line,  a  street  or 
public  ■use  in  such  lands  cannot  be  dedicated  or  created  therein  by 
the  private  riparian  proprietor;  and  hence  a  dedication  by  such 
proprietor  of  streets  terminating  on  the  water  does  not  have  the 
effect  to  preclude  the  State  from  making  a  grant  of  such  lands  under 
water  opposite  the  end  of  such  street  to  others,  with  the  right  to  re- 
claim the  land ;  and  the  State  in  making  a  grant  thereof  by  legisla- 
tive act  may  exclude,  and  if  such  be  its  plain  purpose  the  grant  will 
be  construed  to  exclude,  any  right  of  the  public  to  insist  that  the 
lands  when  reclaimed  by  the  grantee  are  subject  to  the  uses  of  a 
street,  or  other  public  purpose,  declared  by  the  private  riparian 
dedicator,  incon^stent  with  such  legislative  grant  by  the  State, 
which  in  such  case  is  not  only  a  conveyance  of  the  land  under  water, 
but  is  also  a  law  which  repeals  all  inconsistent  laws  and  extinguishes 
all  inconsistent  pubUc  easements,  if  any  such  exist  in  the  lands  under 
water  thus  granted  by  the  State.  Applying  these  principles  under 
the  l^slation  of  New  Jersey  applicable  to  the  case  in  hand  it  was 
held  by  the  Supreme  Court  of  the  United  States,  that  the  city  of 
Hoboken  could  not  recover  of  the  State's  grantees  lands  which  they 
had  filled  in  under  such  legislative  grant  and  conveyance  below 
hi^-water  mark  in  front  of  such  streets.  Under  such  an  act  and 
conveyance,  the  court  decided  that  the  title  of  the  grantee  differed 
in  every  respect  from  that  of  a  riparian  owner  to  alluvial  accretions 


'  Hoboken   v.    Ponn.   R.    Co.,    124   New  Yorkn.  Hart,  OS  N.  Y.  443,  462, 
U.    a    656,    690,    'ptr    MaOhewg,    J.;    4S6. 

Barney  v.  Keokuk,  M  U.  8.  324,  340.  '  Jersey  Oty  r.  Honia  Canal  A  B. 
If  in  Buch  case  a  tireet  or  eomTnon  liat  Co.,  12  N.  J.  Ekj.,  647,  668,  per 
along  ths  ifream,  and  inienenei  betuxen  Whdpley,  J.;  Barney  v.  Keokuk,  94 
UandUfttfrtmtiTigonsuchstretiorcom-  U.  S.  324,  tuvra.  See  aUo  People 
man,  no  riparian  righta  exist  in  favor  v.  ILambier,  6  Denio,  9;  Henahaw  v. 
of  Buch  lot  ownera,  Potomac  Steam-  Hunting,  1  Gray  (Uaae.),  203;  Cook  i>. 
boat  Co.  V.  Upper  Pot.,  ix.  Co.,  109  Burlington,  30  lona,  94.  See  also  Steers 
n.S.S72.  This  general  pro^tion  was  n.  Brooklyn,  101  N.  Y.  61.  Dtdieation 
agreed  to  by  the  dissenting  judges,  who  o/  etrtett,  &e.  under  tide^uxUer,  Uoiris 
onlydisputed  its  application  to  the  facts  Canal  &  B.  Co.  v.  Jersey  CSty,  12  N.  J. 
ofthatcose.  76.  pp.  698, 699.  Pr^-emp-  Eq.,  252;  a.  c.  on  appeal,  lb.  647; 
Uve  rf^ftte  of  ripanan  proprietors  under  Jersey  CSty  v.  Dummer,  20  N.  J.  L.  106; 
kgislation  of  New  York  in  respect  of  Beabright  A  Ailgor,  69  N.  J.  L.  641; 
grants  of  land  under  viaier  to  the  city  Henahaw  v.  Hunting,  1  Oray  (Mass.), 
sf  Hew  York,  and  by  it  to  others,  see  203. 
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made  by  the  changes  in  a  shifting  stream,  which  constituted  the 
boundary  of  his  lands.' 

§  1078  (635).     Dedlc&tlon  mut  be  mkd*  by   tfa«  Own«r.  —  The 
dedication  must  be  by  the  tntmer  of  the  land,  or  of  an  estate  thoein.' 

A  dedication  may  be  made  by  a  corporaiion  of  lands  owned  by  it, 

■  Hoboken  v.  Pennsylvania  R.  Co.,  Iowa,  199;  Bamejr.  Eeokuk,  94  U.  S. 

124  U.  S.  666.    The  case  was  distin-  324;    Rowan's  Ex.  v.  Portland,  8  B. 

■ruished  from  that  of  Hoboken  Land  Mod.  232;  Newport  v.  Taylor's  Ex.,  16 

1    Imp.  Co.  D.  Hobokeo,    36  N.  J.  B.  Mon.  609;    Baro^  r.  Baltimore,  1 

L.  640,  where  the  subject  underwent  Hushes  C.  C.  IIS;    Coffin  v.  Portland, 

veiy    full    examination;     also    from  11  Saw.  C.  C.  R.  600;  a.  c.  27  Fed.  Rep. 

Jersey  C5ty  v.  Morris  Canal  4  B.  Co.,  412.    Compare  Portland  4  W,  V,  R. 

12  N.  J.  Eq.  547;   Seabright  &  Allgor,  Co.   v.   Portland,    14   Oreg.    188.     See 

69  K.  J.  L.  641,  and  other  caaee,  —  further  on  the  subject  of  Wharves, 

holding  that  a  dedicated  street  termina-  ante,  if  261-274;   post,  {  IIOl. 

ting  at  the  waters  of  a  navigable  rivec  '  Irwin  v.  Dixion,  9  How.  (U.  S.) 

is  continued  to  the  new  water  front  10;    Lownsdale  n.   Portland,   Dea^hr, 

obtained  by  filling   in  in   front  of  the  139;    Hoole   v.    Attorney-General,  22 

shore  by  the  owner  of  the  land  over  Ala.   190;    Johnson   v.   Dadeville,   127 

which  the  street  was  dedicated.    Such  Ala.  244;   California  Nav.  &  Imp.  Co. 

caam   rest   on  the  principle   that  the  n.  Union  Trans.  Co.,  126  Cal.  433,  441, 

essence  of  the  gift  or  dedication  is  the  citing  te:rt;  Bruce  r.  Seaboard  A.  L.  R. 

means  of  access  to  the  public  waters  of  Co.,   52   Fla.   461 ;    Baugan  o.   Mann, 

the  river,  which  can  only  be  preserved  69  111.  492;   Edwardsville c.  Bamsback, 

\jj  maintaining  unbroken  the  connec-  66   111.   App,   381;     Lawrenceburgh  v. 

tion  of  the  street  with  the  navigable  Wealer,  10  Ind.  App.  163;    Hawthorn 

river;  which  principle  was  held  not  to  v.  Meyers,  18  Ky.  Law  Rep.  608;  37 

apply  under  the  facts  and  legislation  S.   W.   Rep.   593;     State  v.   Morgan's 

appearing  in  Hoboken  v.  Penn.  R.  R.  Louimana  &  T.  R.  4  S.  S.  Co.,  Ill  La. 

Co.,  supra.    See  Morris  Canal  &  B.  Co.  120;    Lee  v.   Lake,   14  Mich.   12;    St. 

i..CentralR.Co.,16N.  J.Eq.419,431;  Louis  &  S.  F.  R.  Co.  u.  Gordon,  157 

Stevens  v.  Paterson  4  N.  R.  Co.,  34  Mo.  71-  Longworthn.  Sedevic,  165  Ua 

N.  J.  L.  632,  6.53;  New  York,  L.  E.  &  221;    Lewis  o.  Lincoln,  56   Neb.    1; 

W.  R.  Co.  V.  Yard,  43  N.  J.  L.   121 ;  Buffalo  u.  Delaware,  L.  &  W.  E.  Co., 

e.  c.  lb.  632;    Lockwood  v.  N.  Y.  &  68  N.  Y.  App.  Div.   488;    Klug  o. 

N.  H.  R.  Co.,  37  Conn.  391 ;   Campbell  Jeffers   88  N.  Y,  App,  Div.  246,  citing 

D.  Laclede  Gasl.  Co.,  84  Mo.  362,  372;  text;   Leland  r.  Portland,  2  Oreg.  46; 

Benson  v.  Morrow  61  Mo.  345;  Steers  Lawe  v.  Kaukauna,  70  Wis.  306.    An 

V.  Brooklyn,  101  N.  Y.  61;  Barney  v.  absolute  and  final  dedication  of  lands 

Keokuk,  94  U.  S.  324 ;  Potomac  Steam-  to  a  public  use  can  only  be  made  hy 

boat  Co.  V.  Up.  Pot.   Steamboat  Co.,  the  mmuT  of  an  absoluU  fee.     Ward  v. 

109  U.  S.  672.  Davis,  3  Sandt.  (N.  Y.)  602,  513.    See 

Whanes:   Where  streets  bordering  alsoBuffaloti.  Delaware  L.  4  W.R.  Co., 

or   terminating    on    navigable    waters  68  N.  Y.  App.  Div.  488,  501,  aS'd  178 

have    been    established,    whether    by  N.    Y.    661 ;     Bihar's    Mun.     Manual 

condemnation      or      dedication,  _   and  (Canada.  1900),  811,     Equitable  ovmer 

whether  the  fee  is  in  the  city  or  in  the  may  dedicate  and  trustee  holding  the 

adjoining   proprietor,   the   city    under  mere   naked   \efxi   title   is   bound   to 

the  power  to  estabhsh  and  r^ulate  respect  it,     Williams  v.  Fii^  Preeb, 

wharves,  may  cause  pubUc  wharves  to  Church,  1  Ohio  St.  478;    Baker  v.  St. 

be  construct^  at  the  ends  thereof,  and,  Paul,  8  Minn.  491 ;  Hannibal  v.  Draner, 

unlessitisotherwiaeagreedorprovided,  15  Mo.  634;   Ragan  v.  McCoy,  29  Mo, 

may   receive   the   wharfage   from   the  366.366;   Johnstone  o.  Scott,  II  bHeh. 

same;    and  this  is  no  invasion  of  the  232;   Doe  *.  Attica,  7  Ind.  641 ;   Dover 

rights  of  the  owner  of  property  abut-  Trs.   v.    Fox,   9   B.   Mon.    (Ky.)   200; 

ting  on  such  street  and  on  the  naviga-  Banks  v.  (^den,  2  Wall.   (U.  8.)  57; 

ble  water.    McMurray  v.  Baltimore,  54  Sa^eant's  Heirs  v.   Ind.  State  Bank, 

Md.  103,  approving  Duganc.  Baltimore  4  McLean,  339;   12  How.  371.    Person 

6  Gill  ft  J.  363;  Haight  v.  Keokuk,  4  dcdming  title  adversdy  to  persons  in 
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provided  it  be  in  such  form  as  will  bind  it  in  a  corporate  capacity.'   A 

ciitf  or  other  mwiicipal  or  public  corporation  may,  unless  restricted 

by  charter  or  statute,  dedicate  to  public  use  land  of  which  it  is  the 

possession  cannot  dedicate.     Bruce  v,  cannot  dedicate  homestead  lands  with- 

Seaboard  A.   L.  R.  Co.,  52  Fla.   461.  out  his  wife's  consent.     San  Francisco 

Adminiatralor  cannot  dedicate  lands  c    Grote,    120   Cal,    59.      Widow   not 

belonging  to  the  decedent,  Logansport  dowabU  in  property  dedicated  to  public 

ff.  Dunn,  8  Ind.  378;    even  under  a  uses.     Gwynne  v.  Cincionati  (bill  for 

power  to  sell   real  property  to  pay  dower  in  market-house),  3  Ohio,  25; 

decedeat'B  debts.    Davis  v.  Bonaparte,  Moore  v.  New  York,  8  X.  Y.  110.     In 

137  Iowa,  196;  114  N.  W.  Rep.  896.  Louitiana  a  certificate  of  renunciation 

Ry  txecular.    Earle  u.  New  Brunswiok,  by  the  donor's  wife  is  not  neceeso^. 

38  N.  J.  L.  47;  Hohokus  Township  v.  Lawrence  v.  Jeff.  Far.  Fol.  Juiy,  35 

Erie  R.  Co.,  66  N.  J.  L.  363.     Cannot  La.  An.  601;  Mankato  v.  Meagher,  17 

dedicate  laud  unless  empowered  to  do  Mian.  265.    By  rtceiven  authoriied  to 

so  by  will  or  order  of  court.    Kaime  v.  sell  land.  Brountel  v.  White,  87  Bid. 

Harty,  4  Mo.  App.  367.     Presumption  621. 

fnxn  long  use  by  public  against  married  By  agent  of  owner.    United  States  c. 

tpoman.     Schemey  v.  Commonwealth,  Chicago,  7  How.  (U.  S.)  185;  Barclay 

36  Pa.  St.  29.     Dedication  by  married  v.  Howell's  Lessee,  6  Pet.  (U.  S.)  498. 

mmum.    Todd  v.  Pittsbui^,  Ft.  W.  &  Evidence  of  oral  dedication  by  un- 

C.  R.  CO;^  19  Ohio  St.  614;    Johnson  authorized  agent  inadmissible.    Kansas 

aty  V.  Wolfe,  103  Tenn.  277.    A  Au*-  City     u.      Banks      (Kan.     App.),     61 

band  cannot  dedicate  his  wife's  land.  Pac.  Rep.  333.     An  agent  Imd  out  a 

Indianapolis  V.  Patterson,  1 12  Ind.  344 ;  loum  plat  with   "public  square;"  the 

•  Marhsall  i>.  Anderson,  78  Mo.  85  (his  propnetors  denied  his  authority;    but 

curtesy  not  affected  thereby).     Infra,  it    was    held,    that    having    conveyed 

f  1083,  note.    In  California,  a  husband  property  by  adopting  his  numbeis,  re- 


<  San  Fnndsco  t>.  CaMerwood,  31  R.  L  A  P.  R.  Co.,  152  lU.  661.  Dedica- 
Cal.  585;  Green  v.  Canaan,  29  Conn,  tion  of  raiiraad  right  of  vtay  for  street 
157;  Niwua  Falls  Sunwnsion  Bridge  crossing  held  te  be  established  by  con- 
Co.  v.  Bachman,  06  N.  Y.  2S1:  Grand  stniction  of  the  necessary  guards  and 
Surrey  Canal  Co.  v.  HaU,  1  Man.  &  Gr.  improvements  and  bv  the  use  of  the 
392.  crossing  as  a  part  of  tne  street.    Michi- 

A  railroad  company  can  dedicate  gan  Central  R.  Co.  v.  Hammond,  W.  & 
land  for  a  public  highway;  Northern  E.  C.  El.  R.  Co.,  42  Ind.  App.  66;  83 
Pacific  R.  Co.  V.  ^kane,  29  U.  3.  N.  E.  Rep.  650. 
App.  81 ;  People  v.  Eel  River  A  E.  R.  Donations  of  Iota  by  a  town  site 
Co.,  98  Cal.  666;  Southern  Pacific  Ck>.  company  to  a  university  located  just 
c.  Pomona,  144  Cal.  339;  Williams  v.  outside  of  the  town  is  not  ultra  mres 
New  YorksN.  H.R.Co.,39CoQn.609;  the  powers  of  the  company.  Lamar 
St.  Louis  A  8.  F.  R.  Co.  v.  Gordon,  157  County  v.  Clements,  49  Tex.  347,  349. 
Mo.  71;  Central  R.  Co.  v.  Bavor.ne,  The  dedication  by  a  corporation  must 
52  N.  J.  L.  603;  provided  the  aedica-  be  made  by  the  authority,  expresa  or 
ti6a  does  not  materially  interfere  with  implied,  ol  the  board  of  directors, 
the  purpoaes  of  the  corporation.  H^  r.  Piedmont  A  C.  R.  Co.,  52  W.  Va. 
Hast  u.  Piedmont  A  C.  R.  Co.,  52  396;  West  Point  p.  Bland.  106  Va.  792. 
W.  Va.  396;  Loomia  v.  Connecticut  R.  See  also  West  End  v.  Eaves,  152  Ala. 
A  L.  Co..  78  Conn.  166.  The  intention  334;  44  So.  Rep.  688,  A  corporaiion 
of  railroad  company  to  dedicate  to  the  as  well  as  an  individual  may  dedicate  a 
public  use  as  a  hi^way  land  held  by  portion  of  its  land  as  a  highway,  bif  Ot 
It  in  fee  wiU  not,  in  the  absence  of  fraud  ads,  without  any  formal  resolution  of 
or  conduct  whidi  misleads  others,  be  dedication  by  the  board  of  directors. 
inferred  from  facta  showing  a  use  by  People  v.  Eel  River  A  E.  R.  Co.  98 
the  public  necessary  to,  or  consistent  Cal.  605,  670;  Sussman  v.  San  Luis 
with,  the  public  use  for  which  the  Obispo  County,  126  Cal.  536.  Dedic»- 
rsilroad  holdB  the  property.  Williams  tion  by  af/ertt  of  railroad  compuiy. 
t>.  New  York  A  N.  H.  R.  Co.,  39  Conn.  Southern  Pacific  Co.  v.  Pomona,  144 
600;  Loomia  v.  Connecticut  R.  A  L.  Cal.  339. 
Co.,  78Ccnn.  156;  Chicago  o.  Chicago, 
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proprietor.'  The  govemmeiU  of  the  United  Statet,  io  disposiiig  of 
lands  Tested  in  it  pursuant  to  law,  may  make  an  effectual  dedica- 
tion to  public  use.*  A  dedication  by  a  State  may  be  made  frith  the 
same  effect  as  if  made  by  an  individual.* 

ferring  to  the  "recorded  town  pUt,"  or  acquieaenee  of  tb^  gnmtor  or  fais 
and  "'public  square,"  Hit  ad  wa*  Buccesaora  in  the  strip.  Mitchdl  «. 
ratified,  and  theae  facta  wer«  miffitiient  Denver,  33  Colo.  37.  In  a  caae  where  a 
proof  of  his  authority.  Brown  v.  plat  included  land  not  tnened  by  the 
Manning,  6  Ohio,  208.  dtdieator,  it  was  held  that  the  real 

An  owner  cannot  dedicate  land  ao  aa  owner  could  not  be  presumed  to  have 
to  affect  the  title  of  a  mortgagee  or  of  pur-  dedicated  the  part  owned  by  him,  from 
cbaaers  at  a  sale  under  the  mortgage,  the  fact  that  he  had  paid  taS:ee  assessed 
Hoore  v.  Little  Rock,  42  Ark.  66;  by  the  city  aft«r  it  had  formally  ac- 
McShane  v.  Moberiy,  79  Mo.  4 1 ;  cepted  the  plat.  Annetrong  v.  Topeka, 
Smith  V.  Heath,  102  111.  130;  People  3SKan.  432.  As  to  dedication  bv  one 
V.  Herbel,  96  111.  384;  Alton  v.  Fish-  or  two  jtHnt  owners,  Spurrier  p.  E\aad, 
back,  181  lU.  396;  Gregory  v.  Ann  20  Ky.LawB«p.  1340;  49  8.  W.  Rep. 
Arbor,  127  Mich.  454;  Newport  News  467. 

4  O.  P.  R.  4.  El.  Co.  V.  Lake,  101  Va.  ■  Boston  *.  Loorsw,  17  How.  {U.  a) 
334.  Tbe  ovmer  of  an  equity  of  redemp-  426;  Holladay  v.  San  Francisco,  124 
Hon  cannot  make  a  valid  dedication,  Cal.  352;  San  Fisjuobco  v.  Sharp,  125 
and  where  an  owner  baa  conveyed  land  Cal.  534;  Macon  v.  Franklin,  12  Ga. 
in  trust  to  secure  a  debt  and  subae-  239;  Story  v.  New  York  El.  R.  Co.,  90 
fluently  conveyed  it  to  a  third  person,  N.  Y.  122,  145;  Wright  v.  Victoria,  4 
the  latter  cannot  dedicate  the  land.  Tei.  375;  State  v.  Woodward,  23  Vt. 
Gate  City  v.  Richmond,  97  Va.  337.  S2.  Dedication  by  icAooI  c(muni»uma-a 
Remainderman  not  bound  by  acts  of  under  authority  of  statute,  Roberta  e. 
the  owner  of  a  particular  estate  unless  Mathews,  137  Ala.  623. 
his  assent  can  be  shown  or  implied.  2  '  United  States  d.  IlUnois  Cent.  R. 
Smith  Lead.  Caa.  95;  Detnut  o.  Det.  Co.,  154  U.  S.  225,  237;  lUinoia  v. 
A  Hilw.  R.  Co.,  23  Mich.  173.  Illinois  Cent.  R.  Co.,  33  Fed.  Rep.  730, 

The  grantee  of  an  easement  of  "a  758;  s.c.  14eU.S.387,462.  If  thegov- 
way  aubject  to  a  gate"  has  such  title  emment  of  the  United  States  plats 
to  the  way  as  to  authorise  him,  what-  lands,  records  the  pl&t  and  sella  lota 
ever  his  intention,  to  dedicate  it  to  the   with  reference  thereto,  its  interest  and 

C'  'ic.  South  Berwick  v.  County  control  over  the  atreets,  alleys,  and 
'iB,  98  Me.  108.  The  owner  may  commons  designated  thereon,  ceaaes 
adopt  a  map  or  plan  made  by  another,  with  the  record  of  the  plat  and  the 
London  A  8.  F.  Bank  v.  Oakland,  90  sale  of  the  adjoining  lota.  The  proprio- 
Fed.  Rep.  691,  citine  te:<t.  A  map  or  tary  interest  of  the  United  Statea 
plan  made  by  one  atter  conveyance  of  passed,  in  the  lots  sold,  totherespective 
the  property  may  be  adopted  by  his    vendees,  subject  to  the  jurisdiction  of 

CiBtee  so  as  to  effect  a  dedication,  the  local  government,  and  the  control 
ngworth  v.  Sedevic,  165  Mo.  221.  over  the  streets,  alleys,  and  grounds 
See  also  Cowley  v.  Spokane,  99  Fed.  passed  by  operation  of  the  state  law 
Rep.  840.  Map  or  plat  made  by  vendor  to  the  corporate  authorities  of  the 
alone  after  afp^ment  to  sell  held  to  be  municipality.  United  States  v.  Illinoia 
ineffectual  to  conatitute  dedication.  Cent.  R.  Co.,  154  U.  S.  225,  237. 
South  Baltimore  Harbor  Imp.  Co.  v.  Dedication  by  Cherokee  Nation,  see 
Smith,  85  Md.  537.  The  owner  of  a  Davenport  v.  Bufflngton,'97  Fed.  Rep. 
fee  cannot  by  dedication  affect  the  234.  If  land  is  dedicated  to  public  use 
interest  of  his.grantnr  in  a  private  way  before  the  issue  of  a  patent  by  the 
reserved  in  the  deed  of  the  latter  to  the  United  States,  the  subsequent  issue  of 
dedicator.  Sarcoxie  v.  Wild,  64  Mo.  the  patent  to  such  dedicator  will  not 
App.  403.  Subsequent  owners  of  defeat  the  dedication,  but  the  patentee 
blocka  divided  by  a  strip  of  land  will  hold  the  legal  title  in  trust  for  the 
reserved  by  their  grantor  for  his  private  public.  Reid  v.  Edina  Bd.  of  Ed.,  78 
use,  cannot,  by  treating  the  strip  as  Mo.  295;  Cincinnati  v.  White's  IJestee, 
public  property,  vest  any  rightfl  in  the  6  Pet.  (U.  S.)  431,  440. 
public  therein  without  the  Knowledge        *  Soowden  v.  Loree,  122  Fed.  Rep. 
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If  a  town,  or  ci^,  ovniDg  land  in  fee,  suffer  it  to  remain 
unenclosed,  place  a  survey  of  the  same  on  record,  describing  it  as 
the  "town  common,"  and  then  permit  an  uninterrupted  uae  of  it 
b;  the  public  for  a  series  of  years,  this  will  amount  to  an  irrevocable 
dedication  of  the  land  to  the  public,  and  the  subsequent  grantee  of 
the  corporation  would  obtain  no  title.'  But  if  the  title  in  fee  to  a 
piece  of  land  be  in  the  municipal  corporation,  although  it  was  pur- 
chased by  it  for  a  market,  and  constantly  used  for  that  purpose  for 
forty  years,  the  land  is  not  thereby  dedicated  for  market  purposes, 
but  the  market  may  be  changed  or  abandoned,  and  the  taxpayers 
or  others  cannot  object,  since  the  power  to  establish  and  regulate 
markets  is  a  continuing  one,  and  the  land  thus  used  for  market 
purposes  may  be  sold  by  the  corporation.* 

$  1079  (636).  Ditantion  EeseDtlal.  —  An  intent  on  the  part  of  ike 
ovmer  to  dedicate  is  absolutely  essential,  and  unless  such  intention 
can  be  found  in  the  facts  and  circumstances  of  the  particular  case, 
no  dedication  exists.*    But  the  intention  to  which  courts  give  heed 

493;   UatthieMea  &  U.  Zinc  Co.  v.  Lb  v.  San   Luis   Obupo   County,   95   Cftl. 

Salle,  117  III.  411;  Tene Haute  &  I.  R.  463;  San  Francisco  v.  Grote,  120  Cal. 

Co.  V.  Scott,  74  Ind.  29;  Reilly  v.  Ra-  59;  Eureka  v.  McKay,  123  Cal.  666; 

due,  51  Wis.  526.   When  the  st&tededi-  Niles  n.  Lob  Aisles,    125  Cal.  572; 

cates  land  bo  public  use,  its  act  implies  California  Nav.  £  Imp.  Co.  v.  Union 

on  acceptance  by  the  public,  and  the  Trans.  Co.,   126  Cal.  433,  431,  dtins 

dedication  is  complete  without  any  text;    Myers    ii.    Oceanside,    7    Cal. 

other  acceptance.     Reilly  v.  Racine,  App.  87;  93  Pac.  Rep.  680;  Mitchell 

61    Wis.    526.     What    constitutes    a  u.    Denver,    33  Colo.    37;    Swift    n. 

dedication  by  a  state,  see  Pacific  Gas  Lithonia,  101  Ga.  706,  quoting  text; 

Imp.  Co.  V.  Ellert.  64  Fed.  Rep.  421.  Healey    v.     Atlanta,     125     Ga.     736; 

If  landa  are  pwrchated  by  the  state  far  a  Waggeman  v.  North  Peoria,   155  111. 

public  purpose,  e.  g.,  as  a  prison  site,  545j   Stacey  u.    Glen   Ellyn   Hotel   & 

subject  to  the  easement  of  a  public  Springs  Co.,  223  111.  546;  Ingraham 

higbway,  the  easement  of  the  public  v.  Brown,  231  111.  256;  Dickerman  i>. 

in  the  Whway  is  not  thereby  nterged  Marion,  122  111.  App.  154;  Steinauer  f . 

in  the  tifle  of  the  state  or  otherwise  Tell  City,  146  Ind.  490;  Evanaville  & 

destroyed.     Peorfe  «.  Marin  County,  T.  H.  R.  Co.  v:  Ft.  Branch,  149  Ind. 

103  CbI.  223,  232.  276;  Pittsburgh,  C.  C.  &  St.  t.  Ry.  Co. 

'  State  n.  Woodward  (indictment  for  h.  Crownpoint    150  Ind.  536;  Gilleepie 

enclosing  public  common),  23  Vt.  92.  v.  DuUng,  41  Ind.  App.  217;  83  N.  K. 

•  GSi..  Cincinnati,  18  Ohio  St.  663.  Rep.    728;    Cambridge    v.    Cook    97 

See  also  Boston  o.  Lecraw,   17  How,  Iowa,     699'     Youngennan     ».      Polk 

(U.  a.)  426,  cited  ante,  J  268,  note;  County,  110  Iowa,  731;  Mt.  Vernon 

infra,  (   1079,  note.     A  city  hdd  not  n.    Young,    124    Iowa,    517;   Davis   ir. 

estopped  from  claiming  land  which  has  Bonaparte,  137  Iowa,  196;  114  N.  W. 

been  dedicated  for  the  public  use  and  Rep.  896;  Owensboro  u.   Muster,  23 

used  for  that  purpose,  by  the  fact  that  Ky.  Law  Rep.   1164;  64  S.  W.  Rep. 

it  has   afterwards   included   it   in   an  840;  'Tinges  «.  Baltimore,  51  Md.  600; 

ordinance  and  in  proceedings  for  con-  Baltimore    e.    White,    62    Md.    362; 

demnation.     Hoses  t>.  St.  Louis  Sec-  Baltimore  v.  Fear,  82  Md,  246;   Neal 

tionBlDockCo.,84Mo.242.  v.    Hopkins,   87    Md.    19;     Hurley   f. 

'  Gage  «.  Mobile  ft  0.  R.  Co.,  84  West  St.  Paul,  83  Minn.  401;    Benson 

Ala.  22?;   Avondale  Land  Co. ».  Avon-  ».  St.  Paul,  M.  &  M.  R.  Co.,  73  Minn, 

dale,    111    Ala.    523;    Hill   n.    Houk,  481;  Boyec.  Albert  Lea,  93  Minn,  121; 

155  Ala.  448;  46  So,  Rep-  502;  Smith  Perkins    t>.    Fielding,    119    Uo.    149; 
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is  not  an  intention  hidden  in  the  mind  of  the  land-owner,  but  an 
intention  manifested  by  his  ada.  It  is  the  intention  which  finds  ex- 
pression in  conduct,  and  not  that  which  is  secreted  in  the  heart 
of  the  owner,  that  the  law  regards.'  Dedications  have  been  es- 
tablished in  eoery  ixmceivable  way  hy  which  the  intention  of  the 
party  can  be  manifested.*    Where  a  plat  is  made  and  recorded  and 

Baker  t>.  Squire,  143  Uo.  92;  CoUier'a  NofUger,  14S  Ind.  101,  8.  c.  2fi  Ind. 

Estate  V.  Western  Paving  &  Supply  App.  614;   Germftn  Bank  e.  Broae,  32 

Co.,  180  Mo.  362,  quoting  text;  Omaha  Ind.  App.  77;    Raymond  v.  Wichita, 

*.  Hawver.  49  Neb.  1 ;  Niagara  Falls  70  Kan.  523. 

Suspension  Bridge  Co.  v.  Bachman,  66  "Such  an  imue  [of  dedication] 
N.  ¥.  261;  Rozell  v.  Andrews,  103  neeeee^aiy  mvolvBB  the  intent  and  atU 
N.  Y.  150;  Flack  f.  Green  lalHCd,  122  of  the  ovmtr  a,nd  the  iTdenl  and  acts  of  the 
N.  Y.  107;  Klug  v.  JeEfera,  S8  N.  Y.  aaxptor.  The  evidence  of  such  intent 
App.  Div.  246,  citing  text;  Hark  v.  may  rest  in  writing  or  oral  dedarationa, 
Wert  Troy,  76  Hun  (N.  Y.),  162;  or  in  the  acts  of  tHe  parties  conoemed. 
Newton  v.  Dunkirk,  121  N.  ¥.  App.  Where  euch  intents  are  not  evidenced 
Div.  296;  Milliken  o.  Denny,  141  by  acts,  the  mere  intent  of  one  or  even 
N.  Car.  224;  Tise  o.  Whitaker-Harvev  both  the  parties  signifies  nothing.  The 
Co.,  146  N.  Car.  375;  Cincinnati  Sc  intent  of  the  respective  parties  must 
M.  V.  R.  Co.  V.  Roseville,  76  Ohio  St.  be  followed  by  appropriat*  and  charac' 
108;  Cherry  v.  Howe,  17  Ohio  Cir.  Ct.  teristic  acts  upon  the  part  of  each 
246;  Lewis  p.  Portland,  25  Or^.  133;  j»rty.  The  intent  of  the  owner  to 
Johnson  City  v.  Wolfe,  103  Tenn.  give  must  be  followed  by  an  abandon- 
277;  State  v.  Hamilton,  109  Tenn.  276;  ment  of  his  exclusive  enjoyment  of  the 
Hewitt  V.  Pulaski  (Tenn.  Ch.  App.),  thing,  and  the  intent  to  accept  the 
36  S.  W.  Rep.  878,  citing  text;  Hor-  thing  must  be  followed  by  the  use  and 
ristown  V.  Gain  (Tenn.  Ch.  App.),  44  appropriation  of  it."  Flack  v.  Village 
S.  W.  Rep.  471;  Ayeni  v.  Fellratb,  6  of  Green  Island,  122  N.  Y.  107,  113. 
Tex.  (5v.  App.  557;  International  &  G.  "To  constitute  a  valid  dedication 
N.  R,  Co.  V.  Cimeo  (Tex.  Civ.  App.),  there  must  have  been  an  actual  int«n- 
108  S.  W.  Rep.  714;  West  Point  v.  tion  on  the  part  of  the  owner,  clearly 
Bland,  106  Va.  792;  Miller  u.  Ara-  indicated  by  unequivocal  acts  or  con- 
coma,  30  W.Va.  806;  Hast  «.  Piedmont  duct,  to  dedicate  tiie  Und  to  the  public 
&C.  R.  Co.,  52  W.  Va.  396;  Seattle  t>.  foruseasanalley.and  there  must  have 
Hill,  23  Wash.  92;  Randall  v.  Rovel-  been  an  acceptance  by  the  public  of  the 
atad  J05  Wis.  410.  land  dedicated."     Miuhd^  J.,  SheU- 

"The  doctrine  of  all  the  authorities  house  v.   State   (crimiual   mformation 

is,  that  the  iTUeittion  to  dedicate  land  to  for  obstructing  public  alley),  110  Ind. 

the  puUie  u«e  is  of  the  veiy  essence  of  609,  513.    See  also  Gwynn  v.  Homan, 

the  act;    but  this  intention  may  be  15   Ind.   201;    Columbus  v.  Dahn,   30 

proved  as  a  fact  or  inferred  from  cir-  Ind.  330;  Lamar  County  v.  Clements, 

cumstances."     Per  Potti,  J.,  Smith  v.  49   Tex.    347;     Denver   v.    Clements. 

State,    23    N.    J.    L.  712,   725;     Lee  3  Colo.  484;  McOehee  v.  WoodviUe, 

ti.  lAke,   14  Mich.  12;  Stuyvesant  v.  59  Miss.  648. 

Woodruff,  21  N,  J.  L.  133;    Mayo  v.        *  Hill   v.   Houk,    155   Ala.   448;  48 

Murchie,    3    Munf.    (Va.).  368.     The  So.  Hep.  562;  People  c.  Marin  County, 

laying  of  a  sewer  in  a  public  street  is  103    Cal.    223,    228;    Loa    Angeles   v. 

not  a  dedication  of  the  eewer  to  public  Kyear,  125  Cal.  463;  Sussman  v.  San 

use  in  the  absence  of  an  intention  of  the  Luis   Obispo   County,    126   Cal,    536; 

owner  to  so  dedicate  it.     Oak  CHifl  Waugh   v.    Leech,    28     111.    488,  per 

Sewerage  Co.  v.  Marsalis,  30  Tex.  Civ.  Breeee,   J.:  Alvord  v.   Ashley,    17   III. 

App.  42.  363;  Dunion  v.   People,   17  Dl.  416; 

I  Oettinger  v.  District  of  Columbia,  Waltmsn  v.  Rund,  108  lU.  366;  May- 

18   App.    D.    C.    376;     Seidschlag   p.  woodCo.  w.  Maywood,  118IU.61;Claric 

Antioch    207  Dl.  280,  284;    Indiana-  v.  McCormick,  174  111.  164;  Carteri-. 

B.lis  t>.  Kingsbury,  101  Ind.  200,  213;  Barkley,   137   Iowa,   510;   116   N.   W. 

hodesu.  Brightwood,  146  Ind.21,26;  Rep.  21;  Naylor  u.  Harrisonville,  207 

Fittebuigh,  C.  C.  &  St.  L.  R.  Go.  v.  Mo.  341;  West  Point  v.  Bland,  106 
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Iota  ore  sold  with  reference  thereto,  the  requisite  intention  k  generally 
indisputable.*    The  intention  may  alto  be  eatabliaked  by  parol  evi- 

Va.  792;  Lynchburg  Traction  &  L.  Co.  ing  do  compenaatiou  to  one  whose  land 

V.  Guill,  107  Va.  86.  baa   been   taken,   waa  confirmed,   the 

A  tinHateml  dedaraiion  ot  the  ownei  street  opened  in  1871  without  hia 
13  sufficient  and  a  r^;ular  contract  ia  objection,  and  a  fence  placed  by  him 
not  neceeaaiy.  Westmount  v.  Warm-  on  the  street  line.  He  could  not  in 
inton  9  Rap.  Jud.  Que.  B.  R.  101.  1878  disturb  the  report.  The  land  is 
Mar  be  shown  by  acts  inpait.  Aiken  presumed  to  have  been  dedicated  to 
T.  C.  tr.  Lythfloe,  7  Rich.  Law  (S.  Car.)  pubUc  use.  State  v.  Jersey  City,  40 
435;  AngelT  on  HiKhways,  {  132;  N.  J.  L.  483.  A  judgment  in  a  suit 
Princeville  «.  Auten,  77  lu.  326;  111.  between  the  land-owner  and  the  muni- 
Ins.  Co.  V.  littlefield,  67  111.  368;  dpal  corporation,  when  the  latter 
Quiunv.  Anderson,  70Cal.  454.  Forney  pileads  a  right  of  way  granted  or  dedica' 
V.  Calhoun  County,  84  Ala.  215,  216;  tion  to  the  public  made  by  the  former, 
WateiB  V.  Philadelphia,  208  Fa.  189.  is  conclusive  upon  that  question  in  a 
Proof  of  dtdieaiion  and  of  acts  which  subsequent  action  between  the  same 
win  estop  original  proprietor  or  liis  parties;  and  evidence  aliunde  the 
nautee,  with  notice,  from  reeuming  record  in  the  first  suit  is,  if  necessary, 
the  lands  set  apart  to  the  public,  admissible  to  show  what  vaa  therem 
CcniBult  CommoDwealtb  v.  Alburger,  really  put  in  issue  and  controverted. 
IWhart.  (Pa,)469;  State n.  Wilkinson,  ffickerson  p.  Mexico  (trespaaa),  58  Mo. 
2  Vt.  480;  Abbott  n.  Mills,  3  Vt.  521;  61;  San  FrBUcisco  v.  EdUday,  76  Cal. 
Fomeroy  f.  Mills,  lb.  279;    State  v.  18. 

Catlin,   lb.  630;    SUta  v.  Woodward,  '  McOourin  v.  De  Funiak  Springs, 

23  Vt.  92;  London  &  S.  F.  Bank  v.  51  Fla.  502;  Nelson  v.  Randolph,  222 

Oakdand,  00  Fed.  Rep.  691;  e.  c.  86  lU.  531;   Floumoy  v.  Breard,  116  La. 

Fed.  Rep.  30,  citing  text.  224;    Conklmg  v.  Mackinaw  City,  120 

An  owner  who  clears  open  a  passtue  Mich.  67.  74,  citing  text;    Flaok  v. 

through  bis  land  and  neither  marks  by  Green  Island,    122   N.   Y.    107,    114, 

any   visible   distinction   nor   excludes  quoting  text ;   McVee  v.  Watertown,  92 

persons  from  passing  through  his  land  Hun  (N.  Y.),  306,  309,  citing  text; 

by  positive  prohitrition,  shall  be  pro-  Newt<m  v.  Dunkirk,   121  N.   Y.  App. 

Eumed  to  have  dedicated  it  to  the  pub-  Div.  296,  298,  quoting  text;   Weida  v. 

lie.    Rex  v.  Lloyd,  I  Camp.  260.    But  Hanover,  30  Pa.  Super.  Ct.  424. 

an  obstruction,  such  as  a  gate-post  or  The  rnaking  and  rtoording  of  a  Unon 

chains,  may  be  looked  upon  as  evincing  plat  is  evidence  of  the  highest  character 

a  contrary  intention.    Roberts  v.  Karr,  of  the  dedication  of  the  streets  and 

1  Camp.  262  n;  Lethbridge  v.  Winter,  alleys  marked  upon  it.  Waugh  v. 
lb.  263  n;  Woodyer  v.  Hadden,  5  Leech,  28  III.  488;  Godfrey  u.  Alton, 
Taunt.  125;  Rex  v.  St.  Benedict  Par.,  12  HI.  29;  Belleville  c.  Stookay,  23  111. 
4  B.  A  Aid.  447j  Rex  v.  I^ke,  5  B.  &  441.  Where  A.  had  land  pUtted  and 
Ad.  469 ;  Marqiua  of  Stafford  v.  Coyney,  before  tlie  plat  was  acknowledged  and 

7  B.AC.  259;  Bariacloughv.  Johnaon,  recorded  sold  another  tract,  including 

8  A-  &  G.  99;  Foole  v.  Huskinson,  11  a  part  of  a  street  shown  on  the  plat,  to 
H.AW.827;  Fryor  D.  Fryor,  26  L.  T.  B.,  it  was  held  that  the  act  ot  B,  in 
IT.  8.  758;  Healey  c.  Batley,  L.  R.  19  conveying  a  part  of  his  land  by  a 
Eq.  375;   Commonwealth  v.  Newbury,  deecription     which    referred    to    A.'s 

2  nek.  (MasB.)  51 ;  Proctor  c.  Lewiston,  plat,  then  on  file,  and  in  having  it  siu^ 
26  m.  153.  But  it  is  not  conclusive,  veyed  so  as  to  be  bounded  by  a  street 
Johnston  v.  Boyle,  8  Up.  Can.  Q.  B.  142 ;  laid  out  in  the  plat,  was  suffident  evi- 
Davies  v.  Stephens,  7  C.  &  P.  570;  deuce  of  the  intention  of  B.  to  dedicate 
Beveridge  v.  Creelman,  42  Up.  Can.  the  street  to  the  public.  Brooks  v. 
Q.  B.  29.  A  deed  executed  by  the  Topeka,  34  Kan.  277.  Submission  of 
owner  of  the  land  abutting  on  a  lane  in  plat  to  common  council  for  approval 
irtiich  the  limits  of  the  lane  were  given  sufficient  evidence  of  intention.  Seattle 
may  be  referred  to  for  the  purpose  of  v.  IVil,  23  Wash.  92.  Where  the  plat 
Bacertalning  Uie  width  of  the  lane,  of  a  city  bordering  on  a  river  showed  a 
Queen  s.  Donaldson,  24  Up.  Can.  C.  P.  line  marked  "bndge,"  this  fact  was 
148.  held  to  indicate  unmistakably  that  the 

A  teport  of  commisaioneis,  award-  owner  intended  to  dedicate  the  lam} 
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tlence  of  acts  or  declarations  which  show  an  assent  on  the  part  of 
the  owner  of  the  land  that  the  land  should  be  used  for  public  pui^ 
poaes.'  To  deprive  the  proprietor  of  his  land,  the  intent  to  dedicate 
must  clearly  and  satisfactorily  appear.* 

for  a  street  to  the  centre  of  the  stream.  Lewuton,  25  IIL  153:    Buchanan  ». 

Elgin  V.  Beckwith,  119  111.  367.  Curtis,  25  Wis.   99.      Declarationa  to 

A  deed  conveying  larxi  and  deecrib-  bind  eorpofation  dedicator  must  be  by 

iog  it  as  fronting  or   binding  on   an  its  authorized  officers.     Niagaia  Falla 

unopened  ttreel,  owned  by  the  grantor,  Susp.  Br.  Co.  v.  Bachman,  66  N.  Y. 

the  street  being  designated  on  a  public  261.     In  an  action  for  obstructing  a 

map  or  private  plat,  is  strong  evidence  public  alley  the  plaintiff  may  show  by 

of  dedication  although  the  map  la  not  the   acts   and   declarations   of   former 

referred  to  in  the   conveyance,  nor  is  proprietors  that  their  use  and  occu- 

ebown  to  have  been  before  the  grantor,  pation  of  the  alley  were  for  temporary 

Baltimore  v.  Fiick,  82  Md.  77.  purpoaes.     McKee  v.   Perchment,  69 

'  Cincinnati    v.  White's  Lessee,   6  Fa.  St.  342.    Declarations  of  det^ated 

Pet.  (U.  SO  431;   Barclay  v.  Howell's  surwyiTr,  at  the  time  of  making  survey. 

Lessee,  6  Pet.  (U.  S.)  498;    Steele  v.  were  admitted  as  part  of  the  re«  geeta. 

Sullivan,   70  Ala.   689;    West  End  v.  Barclay    v.    Howell's    Lessee,    6    Pet. 

Eaves,    152    Ala.   334;    44   So.    Rep.  (U.S.)  498:  referred  to  by  McLean,  J., 

688;  Macon  v.  Frankbn,  12  Ga.  239;  10  Pet.  (U.  S.)  714;    Birmingham  v. 

Havana  v.  Biggs,  58  IIT.  483;    Miller  Anderson,  40  Pa.  St.  506. 

V.   Jonathan   Creek    Highway  Com'rs,  Where  the  dedication  is  specific  and 

125  III.  App,  431;  Evans  o.  Evansville,  certun,   as,   for   example,    where   the 

23   Ind.   229;    Wyandotte  County   v.  words    "public    ground"    or   "public 

First    Prest.    Church,    30    Kan.    620;  square  "  appear  on  the  recorded  plat, 

Dover  Trs.  v.  Fox,  9  B.  Mon.   (Ky.)  parol  UtliTnony  u  not  receivabU  to  es- 

200;  McKee  v.  St.  Louis,  17  Mo.  184;  tablish  or  affect  the  mtention  of  the 

Vick   V.    Vicksburg,    1    How.    (Miss.)  donora;  and,  therefore,  in  such  a  case, 

379;      Dummer    v.     Jersey    ^^T)    ^^  *'^^  donors  cannot  show,  by  evidence 

N.  J.  L.  86;    Hunter  v.  Sandy  Hill,  6  aliundt,  that  they  designed  the  square 

Hill  m.  Y.),  407;    Post  o.  Pearaall,  22  for  a  court  house,  and  if  no  court  house 

Wend.    (N.    Y.)   425,   454;     Smith   v.  should  be  erected,  then  to  resume  it 

Buffalo,  90  Hun  {N.   Y.),  118,  citing  or  appropriate  it  to  a  seminaiy  ot  leam- 

text;    Cook  v.  Harris,  61  N.  Y.  448;  ine.     Brown  ti.  Manning,  6  Ohio,  298; 

Gilder  v.  Brenham,  67  Tex.  345;  State  Pnnceville  v.  Auten,  77  111.  325.    See 

V.  Oarlin   3  Vt.  530;    Skeen  v.  Lynch,  Chicsgo  v.  Ward,  169  111.  392.    Contra, 

I  Rob.  (Va.)  186;  Buchanan  v.  Curtis,  Westell  v.   Hunt,  8   Ind.    174;    but 

25  Wis.  69.  qumre  as  to  competency  of  the  parol 

The  statute  of  frauds  is  not  applic-  evidence    to    show   the    intent.      Se« 

able    to  a    dedication   to   public  use.  Indianapolis  s.  Cross,  7  Ind.  9;  Cincin- 

Alden  Coal  Co.  v.  Challis,  200  III.  222.  nati's  Lessee  v.  Hamilton  Co.  Com'rs, 

Testimonu  of  oumer  as    to    his  inten-  7    Ohio,    Part    1,    88    (dedication   for 

tion  to  dedicate  is  admiasOAe,  but  not  public   uaea,"  —  contest  between  dty 

controlling.     Loi'ington  v.  Adkins,  232  and     county);     Lebanon    v.     Warren 

111.   510;     Seidschlag   v.   Antioch,  207  Co.  Com'rs  ("public  ground,"  contest  as 

111.  280,  285.    Where  the  owner  is  in-  to  square  between  town  and  county), 

terested    to    prove    a    dedication,    he  9  Ohio,   80;    infra,  J  1097,   note.      In 

will   be  held  to  strict  proof.     Rector  Scott   v.   Des   Moinea,   64   Iowa,   438, 

II.    Hartt,    8    Mo.    448.      Dedaraiions  it  was   held  that  the  words  "Market 

of   owner    made    during    the    use    ot  Square "    by   which    land    was   desig- 

tne   premises   by   the   public   are   evi-  nated  upon  a  plat  did  not  necessarily 

dence  to  show  his  intention  as  to  a  show  a  dedicatory  intent,  nor  did  they 

dedication  and  to  characterize  his  a1-  conclusively  show  that  the  land  was  to 

leged   acts   of   dedication.      Davies  v.  be  used  for  a  market  only;   but,  inas- 

Epstein,  77  Ark.  221;    Wilder  v.  St.  much  as  the  city  had  always  treated 

Paul,   12  Minn.   192,  205;    Procter  v.  the  land  as  pubKc  by  omitting  to  tax 
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S  1080  (637).  Intuit  to  dedlcKt*  pr«Bnmed  from  Van  for  Pi«- 
■ci^ttT*  Period.  —  Dedication  and  public  waya  or  uses  acquired  or 
created  by  preacription  have  been  distinguished  as  resting  upon 
different  foundations.'  But  altHough  the  fundamental  principles  of 
«ich  may  not  coincide,  user  by  the  public  of  land  as  a  way  or  for  any 
other  public  use  for  the  period  which  will  bar  actions  relating  to 
real  property  has  been  generally  recognized  aa  creating  a  public 
ri^t  founded  upon  a  presumed  dedication}    The  intent  of  the  owner 

H,   and   M   the   dedicator   h&d   never  hotae"  the  dedarationt  of  the  original 

traat«d  it  as  private,  it  was  found  to  owners,  who  made  the  dedication,  to 

have   been   dedicated   to   public   use.  the  effect  that  the  block  was  intended 

Supra,    i    1078.     See    Darlington    o.  for  a  courthouse  square,  and  not  for 

Commoawealth,  41  Fa.  St.  68.    When  a  jait,   were  held   to  be  admissible, 

a  block  on  a  map  was  marked  "court-  Hajria  County  v.  Taylor,  68  Tex.  690. 

2fi,  30;  GilfiUan  t>.  Shattuck,  142  Cal.  Point  v.  Bland,  106  Va.  792;  Talbott 

27;    Evans  n.   Welch,   29   Colo.   355;  v.   Richmond  A  D.  R.  Co.,  31  Gratt. 

Mitchell*.  Denver,  33  Colo.  37:  Collins  (Va.)  685;    Figgott  v.  Goldstraw,  84 

tr.  Macon,  69  Ga.  642;    Georgia  R.  &  Law  T.  94. 

B.  Co.  o.  Atlanto,  118  Ga.  480;   Gnibe         IitterUion  vriU  not  be  primmed  and 

o.  Nichols,  36  111.  93;   Rees  v.  Chicago,  must  cleariy  appear.     Chicago  v.  Van 

38  111.  322;    Harding  v.  Hale,  61  111.  In^n,   152   lU.  624;    Tinges  v.  Balti- 

192;    lUinois  Ins.  Co.  e.  LittleBeld,  67  more,  SI  Md.  600;    Hogue  v.  Albina, 

lU.  368;   Flak  v.  Havana,  88  lU.  208;  20    OKf.    182  ;    Athena    v.    Burkett 

Wraggr.PennTp.,  94  111.  II;  Chicago  (Tenn.  Ch.  App.),  S9  8.  W.  Rep.  404; 

V.  Johnson,  98  111.  618;   Dickeiman  v.  Columbia  &  P.  S.  R.  Co.  v.  Seattle,  33 

Marion,  122  111.  App.  154;  Logansport  Wash.  6!3;  Emmons  v.  Milwaukee,  32 

V.    Dunn,    8    Ind.    378;     Westf^   v.  Wis.  434.      "Where,  without  judicial 

Hunter,  S   Ind.    174;     Indianapolis  A  proceeding  or  compensation,  or  solemn 

B.  R.  Co.  V.  Indianapolis,  12  Ind.  620;  form   of  conveyance,   it  is  sought  to 

Baltimore  ft  0,  S.  W.  R.  Co.  v.  Sey-  establish  in  paia  a  divestiture  of  the 

mour,  154  Ind.  17;   Onstott  v.  Murray,  citizen's  landed  property  in  favor  of  the 

22  Iowa,  466;  Wilson  v.  Sexon,  27  public,  the  pnxiE  ousht  to  be  so  cogent, 
Iowa,  15;  Manderschid  v.  Dubuque,  pcr^uamva  and  fulL  as  to  leave  no 
29  Iowa,  73;  Stat«  v.  Welpton,  34  reasonable  doubt  of  the  existence  of 
Iowa,  144;  Corey  v.  Ft.  Dodge,  the  otvner't  inlerit  and  consent."  Per 
118  Iowa.  742;  Wabere,  Iowa  City,  119  PkHipa,  C,  in  Landis  v.  Hamilton,  77 
Iowa,  633;  Mt.  Vernon  v.  Young.  124  Mo.  554,  citing  Irwin  v.  Dixion,  fl  How. 
Iowa,  517;  Exterkamp  v.  Covineton  {U.  3.)  10,  and  Brinck  v.  Collier,  66 
Harbor  Co.,   104   Ky.   796;    Glenn  v.  Mo,   164. 

Baltimore,  67  Md.  390;  Detroit  v.  '  See  Commonwealth  v.  Coupe,  128 
Dctrmt  &  M.  R.  Co.,  23  Mich.  173;  Mass.  63;  Attomey-Crtneral  v.  Vine- 
Morse  V.  Zeize,  34  Minn.  35;  Ficr^  yard  Grove  Co.,  181  Mass.  507,  509. 
e.  Chamberlain,  82  Mo.  618 ;  Price  v.  '  In  Bolger  ir.  Foss,  65  Cal.  250,  it  is 
Breckenridge,  92  Mo.  378;  Whyte  v.  said  that  "prescription  "  is  not  a  term 
St.  Louis,  153  Mo.  80;  Baker  r.  Squire,  atrtcUy  applicable  to  a  right  acquired  by 
77  Mo.  App.  329;  Brown  n.  Stein,  38  the  public  by  the  use  of  a  way  for  any 
Neb.  596;  Toledo  v.  Converse,  21  period  of  time.  The  law  allows  pre- 
Ohio  Gr.  Ct.  239;   Webber  t.  Toledo,  seription  only  to  supply  the  place  of 

23  Ohio  C.  C.  237;  Lewis  v.  Port-  grants,  and  in  as  much  as  the  public 
land,  25  Otm.  133;  Cotter  v.  Philsr  cannot  take  by  grant,  the  term  "pre- 
delptia,  194  Pa.  496;  In  re  Bellefield  seription  "  in  its  strict  sense  has  no 
Ave.,  2  Pa.  Sup.  Ct.,  148;  Penning-  application  to  highways.  The  true 
ton  V.  Willard,  1  R.  I.  S3;  Lamar  doctrine  would  seem  to  be  tlmt  a  use 
County  V.  Clements,  49  Tex.  347,  by  the  public  is  evidence  of  a  dedica- 
citing  and  approving  text;  Culmer  v.  tion  just  as  such  use  by  an  individual 
Salt  Lake  (Sty,  27  Utah,  252;    Gate  is  evidence  of  a  grant  to  hiro. 

CSty  D.  Richmond,  97  Va.  337 ;   West       The  doctrine  of  ways  by  prescription 
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to  dedicate  will  be  presumed  againat  the  owner  where  it  appears 
that  the  easement  in  the  street  or  property  h(u  been  uaed  and  enjoyed 
by  tke  ■public  for  a  period  corresponding  with  the  statutory  limita- 
tion of  real  actions.'  And  it  has  been  held  that  when  the  ri^t  of 
the  public  to  a  way  rests  upon  long  continued  use  for  the  period  of 
time  for  the  acquisition  of  title  to  land  by  adverse  possession,  such 
use  establishes  a  concliuive  ■pretwm.p.ion  of  consent  and  so  of  a  dedi- 
cation upon  the  part  of  the  property  owner  and  at  the  same  time 
negatives  the  idea  of  a  mere  license.'  But  where  there  is  no  other 
ev^ence  against  the  owner  to  support  the  dedication  but  the  mere 
fact  of  such  user,'  so  that  the  right  claimed  by  the  pubUc  is  purely 

is  one  of  analogy.    CoptunoDwealth  e.  86   Hd.    1S3.      Where   a   highway   or 

Cole,  2S  F&.  St.  187;  Waters  e.  Phila-  street  in  a  muoicipality  is  created  by 

delphia,   208  Pa.   189,    192.     Thus  in  preaoription    the   fee   lem&iua   in   the 

Pittsburg  C.  C.  &  St.  L.  R.  Co.  v.  owner,  and  he  has  a  light  to  all  things 

Crownpoint,   150   Ind.  63fl,   548,  it  is  connected    therewith,    such    as    trees 

Bfud  that  that  which  is  a  prescriptive  upon  or  mines  or  quarries  unde'  the 

right  as  between  those  capable  of  grant-  land,  subject  only  to  the  li^ht  of  pas- 

ing  and  receiving  title  is  as  between  the  sage  by  tne  pubhc.  and  to  its  ri^ht  to 

fee  owner  and  the  pubhc,  sufficient  to  use  the  stone  and  other  material  in 

raise  the  presumption  of  a  dedication  the  road  to  keep  it  in  repair.    Over- 

or  a  condemnation.  nun  v.  Uav,  35  Iowa,  89.    A  way  may 

'  Cochrane  v.  Purser,  152  Ala.  354;  be  establisned  by  preecription  notwith- 

44  So.  Rep.  579;  Schwerdtle  v.  Placer  standing  the  fact  that  an  attempted 

County,  108  Cal.  589;  Hartley  v.  Ver-  dedication  thereof  as  a  highway  has 

miUion,  141  Cal.  339;  Peopled.  Myring,  failed   because   of  non-acc«ptanoe   by 

144  Cat.  351,  354;  CoUins  p.  Macon,  69  the  proper  municipal  authon ties.    Bas- 

Ga.  542;  Southern  R.  Co.  e.  Combs,  sett  v.  Harwich,  180  Mass.  585;  Com- 

124  Ga.  1004,  1010;  Healey  k.  Atlanta,  monwealth  t>.  Henchey,  196  Mass.  300. 

125  Ga.  736,  738;  Ross  v.  Thompson,  •  Fitzgerald  v.  Saxton,  68  Ark.  494; 
78  Ind.  90;  State  v.  Bradbury,  40  Me.  Green  v.  Oaks,  17  111.  249;  Talbott  d. 
154;  State  v.  Wilson,  42  Me.  9;  Ken-  Grace,  30  Ind.  389;  Keyes  c.  Tait,  19 
nedy  e.  Cumberland,  65  Md.  514,  521;  Iowa,  123;  Onstott  v.  Murray,  22 
Rube  V.  Sullivan,  23  Neb.  779;  Brandt  Iowa,  466;  Thayer  v.  Boston,  19  Pick. 
B.  Olson,  79  Neb.  612;  113  N.  W.  (Mass.)  511;  Detroit  v.  Detroit  A  M. 
Rep.  151;  Commonwealth  v.  Cole,  26  R.  Co.,  23  Mich.  173;  Smith  v.  State, 
Pa.  St.  187;  Schenley  «.  Common-  23  N.  J.  L.  130,  aff'd  23  N.  J.  L.  712; 
wealth,  36  Pa.  St.  29,  69;  Watere  x.  Bhawangunk  KUl  Br.,  In  re.  100  N.  V. 
Philadelphia  208  Pa.  189,  192.  642;   Smith  v.  Gardner,  12  Oreg.  221 

•  Schwerdtle  v.  Placer  County,  108  Remington  v.  Millard,  I  R.  I.  93. 
Cal.  589.  In  Mat»achu»etis,  it  is  held  The  conSict  in  the  cases  is  noticed, 
that  use  by  the  public  of  a  wa^  for  and  it  is  held  that  if  the  public,  with 
twenty  years  unexplained,  is  sufficient  the  knowledge  of  the  owner  of  the 
to  establish  a  highway  by  _prescripUon  land,  even  though  it  be  unenclosed 
without  any  act  of  recognition  bv  the  timber  or  prairie  ^id,  has  claimed  and 
town  or  city.  Oommonwealtn  n.  exercised  the  right  of  using  the  same 
Coupe,  128  Mass.  63;  White  n.  Fox-  for  a  public  highway  for  a  period  ecjual 
borough,  151  Mass.  28,  43;  Bassett  d.  to  that  fixed  by  the  statute  hmiting 
Harwich,  180  Mass.  685.  The  estab-  real  actions,  the  public  right  is  com- 
lishment  of  a  way  by  (>rescription  im-  ptete,  unless  such  use  be  by  favor  or 
poses  upon  the  municipality  liability  leave  of  the  owner.  Onstott  v.  Mur- 
)oT  injuria  resulting  from  defects  my,  22  Iowa.  166;  Manderscbid  v. 
therein.  Bassett  v.  Harwich,  180  Mass.  Dubuque,  29  Iowa,  73.  In  PennauL- 
5S5.  See  also  Green  v.  Canaan,  29  vania,  the  Supreme  Court  holds  the 
Conn.  157;  Kenned;^  n.  Cumberland,  law  to  bo,  "that  the  use  of  ground  by 
6£  Md.  514, 521 ;  Baltimore  e.  Broumel,  the  public  as  a  highway  for  moi«  tluui 
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preacriptive,  it  is  essential  to  maintain  it,  that  the  u9»  or  enjoyment 
should  be  adverse,*  that  it  is  with  claim  of  right,  and  uninterrupted 
and  exclusive  for  the  requisite  length  of  time;  but  when  it  is  said 
that  it  must  be  uninterrupted,  this  refers  to  the  r^ht,  and  not  simply 
to  an  interruption  of  the  vse.'  In  some  States  also,  staivtes  are  to 
be  found  declaring  what  uter  by  the  public  of  a  road  shall  be  deemed 
to  create  a  highway.    When  such  is  the  case,  the  question  whether 

twenty-one  yeam  makes  it  a  public  C.  P.  R.  Co.  v.  Philadelpbia,  175  Pa. 
road  juet  as  effectually  as  though  it  120;  Washington  Borough  v.  Steiner, 
had  orieiiiaUv  been  laid  out  and  25  Pa.  Sup.  Ct.  392,  citing  text;  Childs 
opened  oy  toe  proper  authorities."  n.  Nelson,  69  Wis.  125;  2  Greenl.  £v.. 
Per  Knox,  J.,  Commonwealth  v.  Cole,  tit.  Prescription,  {t  537-548. 
26  Pa.  St.  187;  Thayer  v.  Boston,  19  In  Iowa,  to  establiab  a  highway  bv 
Hck.  (Mass.)  511,  514,  per  Shaw,  C.  J.  prescription,  the  use  must  Im  general, 
And  the  same  principle  is  adapted  as  uninterrupted  and  eontinaotit  for  the 
to  ndewalks  and  streets.  Bush  v.  full  period  of  the  statute  of  limita- 
Jrimson,  23  Pa-  St-  209.  tions.      Under  the   provisions   of   the 

In  Kiaui  n.  Baltimore,  64  Md.  491,  Iowa  statute  also  moie  than  mere 
tiie  dty  bad  used  for  more  than  twenty  user  must  be  shown ;  the  fact  of  ad- 
jeaiB  a  ttream  wilkin  iit  limits  ae  a  verae  ^poaseBsion  must  be  established 
eammon  eevxr,  and  had  repaired  it,  as  by  evidence  distinct  from,  and  inde- 
needed,  both  where  it  ran  through  pendent  of  the  use,  and  by  evidence 
private  property  and  along  pubuo  that  the  party  against  whom  the  claim 
sbeeta;  eventually  it  became,  through-  of  adverse  user  and  possession  is  made 
out  ita  length,  conipletely  arched  over  had  express  notice  of  such  user  and 
and  covert,  and  was  extended  in  the  claim  of  possession.    State  v.  Mitchell, 


way,  as  the  city  condemned  and  68  Iowa,  567,  668 ;  State  v.  Birming- 
improvea  new  streets.  It  was  held  ham,  74  Iowa,  407;  Gray  v.  Haas,  98 
that  the  dty  had  acquired  the  right  Iowa,  502,  504;  Davis  n.  Bonaparte, 
to  use  the  stream,  wherever  it  crowed  137  Iowa,  196;  114  N.  W.  Rep. 
or  flowed  upon  streets  as  they  were  896.  In  Herhold  v.  Chicago,  108  II!. 
laid  out  over  the  land  through  which  467,  the  fact  that  the  public  had 
the  stream  ran,  by  virtue  of  its  power  travelled  over  certain  premises  as  over 
to  open  and  condemn  stivets ;  and  that  a  public  street  for  sixteen  yeara,  when 
it  had  acquired  by  adoption  such  parts  the  owner  fenced  it  in  and  resumed 
fA  the  stream  as  were  upon  private  pomeadon,  was  held,  in  a  suit  brought 
property,  though  it  hod  been  originally  fourteen  ^eara  afterwards,  not  to 
arched  or  covered  by  the  owneis,  it  justify  an  inference  of  dedication.  And 
being  presumed  that  such  owners  had  where  an  alley  bad  been  dedicated  to 
dedicated  their  rights  in  the  bed  of  public  use,  but  the  land  comprising  it 
the  stream  to  the  public  for  the  pur-  bad  been  fenced  in  and  occupied  ^ 
poses  of  a  sewer,  and  that  ttie  dty  nad  tbe  adjoining  lot  ownera  for  a  sum- 
accepted  the  dedication.  cient  tune,  such  owners'  claim  of  ad- 

■  Schwerdtle  v.  Placer  County,  108  verse  possesion  was  sustained,  in  an 
Gal.  589,  595,  dting  text.  application  for  an  injunction  restr^- 

'  Perry  v.  New  DrWns,  M.  &,  C.  R.  ing  the  dty  from  opening  the  alley. 
Co.,  55  AJa.  413,  dting  and  approving  Fort  Smith  v.  McKibbin,  41  Ark.  45. 
text;  Steele  v.  Sullivan,  70  Ala.  589;  To  same  effect,  Hayward  v.  Manzer, 
Smitb  V.  Inge  (length  of  user),  80  Ala.  70  Cal.  476.  A  dedication  of  land  for 
283;  Stewart  v.  CSnley,  122  Ala.  179;  a  highway  and  user  by  the  public  con- 
San  Francisco  c.  Canavan,  42  Cal.  541 ;  stitute  a  nighway,  though  there  be  no 
People  s.  Blake,  60  Cal.  497 ;  Visalia  v.  record  of  it  as  such.  Dnggs  v.  Phillips, 
Jacobs,  65  CaJ.  434;  Niles  d.  Los  103  N.  Y.  77.  Where  there  was  a 
Angel^,  125  Cal.  572 ;  Ely  v.  Parsons,  dedication  in  pait  and  user  by  the 
55  Conn.  83;  Ruland  o.  South  New-  public  for  more  than  twenty  years,  it 
market,  59  N.  H.  251;  Sherman  v.  was  held  that  the  owner  could  not 
Kane,  86  N.  Y.  57;  Stewart  «.  Frink,  defeat  the  right  of  the  public  by  fiHng 
94  N.  Car.  487;  Sheridan  v.  Empire  a  plat  of  the  property.  GetcWl  v. 
Oty,  45  Ores-  296;  Frankfocd  &  S.  P.  Benedict,  67  Iowa,  121. 
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a  hi^way  has  been  created  necessarily  depends  upon  die  construc- 
tion of  the  statutes.* 

§  1081  (63S).  User  as  affscttng  Qnestion  of  latsnt.  —  But  where 
the  question  is  as  to  an  inietU  on  the  part  of  the  owner  to  dedicate, 

'  CaUfomia.  The  provision  of  a  420.  See  also  aa  to  the  constructioa 
Btfttute  that  "all  roada  shall  be  con-  of  this  statut*.  Lewis  v.  New  York, 
ceded  aa  pubUc  highwaya,  which  have  L.  E.  &,  W.  R.  Co.,  123  N.  Y.  496,  602; 
been  uaed  as  such  for  five  years,  or  Hamilton  v.  Owego,  42  N.  Y.  App. 
which  may  hereaFter  be  used  for  five  Div.  312;  West  Union  t>.  Ricbey, 
;faars  by  the  public  as  a  highway "  M  N.  Y.  App.  Div.  156.  Charier 
operates  to  dedicate  to  public  use  rail-  praoiBum  decuiing  a  street  or  alley 
road  land  used  by  the  public  as  a  open  to  or  used  by  tbe  public  tor  five 
highway  and  reoaired  by  the  public  years  to  be  a  street  or  'alley  for  aJl 
authorities  for  the  preocnbed  period,  piupoaes  conatnied.  Requa  v.  Roches- 
Southern  Pac.  Co.  V.  Pomona,  144  Cal.  ter,  46  N.  Y.  129.  For  construction  of 
339.  This  statute  ia  in  the  nature  of  a  statute  providing  that  lands  which 
a  statute  of  limitations  giving  to  the  have  been  used  aa  highways  and  so 
public  the  right  to  use  toe  rc«d  as  a  considered  for  twenty  ycAra,  and 
highway  in  case  it  has  been  ao  used  which  shall  be  declared  by  the  town 
for  the  prescribed  period.  Bolger  v.  council  to  be  highways,  shall  be  taken 
Foes,  66  Cal.  260.  Under  the  statute  and  considered  as  public  highways. 
-        "■           ..--.- ---.  ^..  ....  ^..  ^.  .  ,       ■....       ..  ■^:^_  otAld.,  14 


1  public  highway.  Freshour  v.  &ihn,  showing  it  as  a  highway.  McGregor  ff. 
90  Cal.  443,  444.  See  also  McRose  v.  Calcutt,  18  Up.  Can.  C.  P.  39;  The 
Bottyer,  81  Cal.  122.  Queen  r.  Rubidge,  26  Up.  Can.  Q.  B. 
In  Michigan  there  is  an  express  209;  and  in  some  cases  mdepend^tly 
statutoiy  proviuon  that  all  roads  of  any  statute.  Guelph  v.  Canada  Co., 
that  have  been  used  as  such  for  ten  4  Grant  (Can.),  632,  664;  Attorney- 
years  or  more  shall  be  deemed  public  General  v.  Gooderich,  6  Grant  (Can.), 
highways.     Under  this  statute  user  of  402;   Attorney-General  n.  Toronto,  10 


land  as  a  highway  for  the  statutory  Grant  (Can.),  436;  O'Brien  v.  Trenton, 

Seriod     concluaiv^y     establishes     the   7  Up.  Can.  C.  P.  246;   Attomey-Gen- 
edication  of  the  land  for  that  pur-    eral  o.  Boulton,  21  Grant  (Can.),  698. 


pose.  Ellsworth  v.  Grand  Rapids,  27  The  assumption  of  a  highway  by  i 
Mich.  250,  256;  Campau  v.  Detroit,  road  company  for  the  purpose  of  maca- 
104  Mich.  660;  Stickl^  v.  Sodus,  131  damizing  or  planking  it  does  not  render 
Uicb.  610.  the  highway  Ices  a  highway  for  the 
In  Ntv>  York  a  statute  provides  purpose  of  prosecution  in  the  event 
"all  roads  not  recorded  which  have  of  obstruction.  Queen  v.  Davis,  36 
been  or  shall  have  been  used  as  public  Up.  Can.  Q.  B.  107.  It  is  not  clear 
highways  for  twenty  years  or  mora  that  the  oidinary  power  of  indictment 
shall  be  deemed  public  highways."  for  obstructing  a  highway  is  applicable 
This  act  does  not  require  the  user  to  where  the  highway  is  one  which  had 
be  adverse  and  under  such  circum-  never  been  opened  or  used.  Rex  v. 
stances  as  would  give  an  individual  a  Allen,  2  Up.  Caji.  Q.  B.  101;  R^ju 
right  of  way  by  prescription.  But  v.  Great  Western  Ry.  Co.,  32  Up.  Can, 
the  user  must  be  like  that  of  highways  Q.  B.  506;  Harr.  Munic.  Man.  (5th  ed.) 
generally;  the  road  must  not  only  E>e  479.  Under  a  ^atuU  authoriimg  oom- 
travelled  upon,  but  kept  in  repair  or  mitgiantrs  to  lay  out  a  highway  upon 
taken  in  cnaive  of,  and  adopted  by  petition  stating  only  the  pcunts  of  ter^ 
the  public  authorities;  and  the  fact  mination  and  conuuencement,  a  road 
that  a  portion  of  the  public  have  to  laid  out  by  them  is  a  public  high- 
travelled  over  it  for  more  than  twenty  way,  although  it  teiminatea  upon 
years,  does  not  alone  make  it  a  high-  private  land  with  no  outlet.  Sbeafi  v. 
way.    Speir  v.  New  Utrecht,  121  N.  Y.  Cotwell,  87  HI.  189. 


lyCoogle 


{1081  dedication:  evidence  of  istest  1713 

uwr  by  ifu  public  for  a  period  less  than  that  limiting  real  actions 
b  important  as  evidence  of  such  intention,  and  as  one  of  the  facts 
from  which  it  may  be  inferred.*  Where  the  aniTiiua  dedicandi  is 
established,  no  user  for  any  definite  period  by  the  public  is  neces- 
sary.* "No  particular  time,"  says  an  English  judge,  "is  necessary 
for  evidence  of  a  dedication.  If  the  act  of  dedication  be  unequivo- 
cal, it  may  take  place  immediately.  For  instance,  if  a  man  build  a 
double  row  of  houses  opening  into  an  ancient  street  at  each  end, 
tnalcing  a  street,  and  sells  or  lets  the  houses,  that  is  ingtanUy  a  high- 

■  Stewart  e.  Conley,  122  Ala.  179,  Iowa,  139;  Bfandenchid  o.  Dubuqus, 
dting    text;     Scbwerdtle    v.    Placer  29  Iowa,  73. 

County,  108  Cal.  589,  592;  Kent  v.  What  aeit  mU  repd  premtrnptum  of 
Fi&tt,  73  Conn.  573,  597;  Miller  v.  dtdieation  arising  from  owner's  knowl- 
Jonathan  Creek  Highway  Com're,  125  edge  of  the  use  by  the  pubhc.  Durgiar. 
m.  App.  431;  Genxian  Bank  g.  Brose,  Lowell,  3  Allen  (Maaa.),  398;  Bkeen  v. 
32  Ind.  App.  77;  Hanger  v.  Dcs  Lynch,  1  Rob.  (Va.)  186, 194;  Roberta 
Homes,  109  Iowa,  480;  Raymond  v.  v.  Kair,  1  Campb.  262  note;  lb.  263, 
Wichita,  70  Kan.  523;  Case  o.  Favier,  note;  Schoonmaker  v.  Kef.  Prot.  Dutch 
12  Minn.  89;  Wilder  v.  8t.  Paul,  Church,  5  How.  Qi.  Y.)  Pr.  296;  2 
12  Minn.  192,  205;  Morse  v.  Zdze,  Smith  Lead.  Cos.  176.  Upon  the  ques- 
34  Minn  35,  36;  Ellsworth  v.  Lord,  40  tion  of  dedication,  fu>n-u<er  is  impor- 
Mi""  337;  Boye  r.  Albert  Lea,  93  tant,  but  not  conclusive,  evidence 
Minn.  121;  Griffin's  Appeal,  109  Pa.  agiunst  the  pubUc,  Barclay  o.  Howell's 
150;  Waters  D.  Philadelphia,  208  Pa.  Leasee,  6 Pet.  (U.  8.)  498.  Concurrence 
189;  Hason  e.  Sioux  Falls,  2  S.  Dak.  of  aU  the  oionera  interested  in  an  alley 
640;  Whittaker  v.  Deadwood,  12  essential  to  establish  an  abatulonment 
8.  Dak.  523;  LeRoy  v.  Leonard  (Tenn.  of  it.  McKee  v.  Perchment,  69  Pa.  St. 
Ch.  App.),  35  B.  W.  Rep.  SS4.  342.      Effect   of  oceupana/  by   i^ed 

Proof  bv  titer.  See  Gamble  v.  St.  dedicator.  Cook  d.  Hilladale,  7  Mich. 
Louia,  12  Ho.  617;  Marcy  c.  Taylor,  115;  Peoria  v.  Johnson,  56  HI.  45. 
19  m.  634;  Grube  v.  Nichols,  36  HI.  Weiss  v.  South  Bethlehem  Boro,  136 
93;  Bardinz  v.  Hale,  61  111.  192;  Han-  Pa.  294.  Maintenance  of  gaiet  or  other 
rose  V.  Parker,  90  lU.  581;  Lewis  v.  obstructions  to  publio  use  is  ordinarily 
San  Antonio,  7  Tex.  288;  New  Orleans  strong  evidence  to  rebut  intent  to 
V.  United  Statea.  10  Pet.  (U.  8^  661,  dedicate.  Qiunn  v.  Anderaon,  70  CaL 
722;  WeiBbrodv.  Chicago  dtN.W.Ry.  454,  and  casea  cited.  Huffman  t>.  Hall, 
Co.,  18  Wis.  35;   Doe  v.  Jones,  11  Ala.    102  Cal.  26. 

63;  Smith  p.  Inge.  80  Ala.  283;  2  '  IrwiniJ.IMxion,9How.  (U.S.)  10; 
Smith  Lead.  Cos.  95;  Onstott  c.  Mur-  Cincinnati  s.  White's  Lessee,  6  Pet. 
ray,  22  Iowa,  466;  Pella  Chriatian  (U.  S.)  431;  Barclay  v.  HoweU's 
Cburchti.Scholte,24Iowa,283;  Saulet  Lessee,  6  Pet.  (U.  8.)  398;  Hoole 
«.  New  Orleans,  10  La.  An.  81;  Oty  t>.  Attorney-General,  22  Ala.  190; 
Gem.  Aesoc.  V.  Meninger,  14  Kan.  312;  Stewart  v.  Conley,  122  Ala.  179; 
Faust  V.  Huntington,  91  Ind.  493;  Schwerdtle  u.  Placer  County,  108  Cal. 
Brsdstreet  v.  Dunham,  65  Iowa,  248 ;  589,  593 ;  Boyer  v.  State,  16  Ind.  451 ; 
Shea  ii.Ottumwa,  67  Iowa,  39;  Griffin's  Evansville  v.  Paige,  23  Ind.  625; 
Appeal,  109  Pa.  St.  150;  McKenna  o.  Gray  n.  Haaa,  98  Iowa,  502,  504;  Davis 
Boston  131  Mass.  143.  The  dedicatioi.  v.  Bonaparte,  137  Iowa,  196;  114 
of  a  highway  may  be  estabUahed  by  N.  W.  Rep.  896;  Morse  s.  Zedze,  34 
WK  by  the  public  for  more  than  ten  Minn.  36,  30;  Hunter  v.  Sandy  Hill, 
yeais,  if  dimng  that  time  it  U  kept  in  6  Hill  (N.  Y.),  407;  Cook  v.  Harris, 
Ttpair  by  the  road  supervisor,  with  the  61  N.  Y.  448,  454;  Matter  of  Hunter, 
acquiescence  of  the  owner  of  the  land.  163  N.  Y.  542,  548,  citing  text;  Ktts- 
Gerberlin».Wunnenbe[g,51Iowa,  125;  burg,  F.  W.  4  C.  R.  Co.  p.  Dunn,  66 
Onstott  V.  MurrM',  22  Iowa,  466;  Pa.  2S0;  Griffin's  Appeal,  109  Pa.  160. 
Wilson  V.  Sexon,  2'?  Iowa,  15;  State  v.  State  t>.  Wilkinson,  2  Vt.  480. 
Kan.  aty.  St.  J.  &  C.  B.  R.  Co.,  46 
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way."  '  But  mere  user  by  the  public  is  by  no  means  conclusive  of 
the  owner's  intent  and  always  yields  to  contrary  proof  of  a  satis- 
factory character.'  The  mere  fact  that  the  owner  has  permitted 
the  public  to  use  his  property  is  not  necessarily  inconsistent  with 
the  retention  of  dominion  by  the  owner ; '  and  if  the  user  is  consistent 
with  the  assertion,  of  ovmership,  the  intent  to  dedicate  will  not  be 
implied.*  An  intent  to  dedicate  will  not  be  ascribed  to  the  owner 
merely  because  in  adapting  the  land  to  his  own  accommodation 
and  convenience  and  in  using  it,  he  has,  in  conjuDCtion  therewith, 
permitted  the  public  to  pass  over  or  use  his  premises.  Such  use 
will  be  regarded  as  permiative  merely,  and  as  founded  upon  a  re- 
vocable  license} 

'  Woodyer  v.  Hadden,  5  Taunt.  125,  PennisBive  uae  of  a  vharf,  in  cotj- 

126,  p«r  CAambre,  J.,2SimthLead.  Cao.  junction  with  the  use  therecF  hy  ths 

176.    User  by  the  public  of  a  public  owner  held  not  to  imply  intent  to 

path  from   the  earheat  memory  of  a  dedicate.      Irwin   r.    Dixion,   9   How. 

«-itne8B  aged  87  with  the  knowledee  and  (U.  8.)  10;    Talbott  n.  Grace,  30  Ind. 

consent  of  the  owner  of  the  path  was  389;   Buffalo  v.  Delaware,  L.  &.  W.  R. 

held  to  be  sufficient  evidence  of  the  Co.  OS  N.  Y.  App.  Div.  488,  502,  afTd 

intention  of  such  owner  to  dedicate  the  178  N.  Y.  561 ;  Lewis  v.  Portland,  25 

^th    to    the    public.      Leckhampton  Oieg.  133.     The  opening  of  a  passage 

Quaniee    Co.  r.   Ballinger,  20  Times  way  over  one's  land  aa  a  means  of 

L.  R.  559,  68  J.  P.  464.  access  for  him  and  his  customers  to 

*  Griffin's  Appeal,  109  Pa.  160.  his  store  does  not  amount  to  a  dedica- 
'  Healey  v.  Atlanta,   125  Ga.  736.  tion  to  public   use    of   the    lands   ao 

Oeeoiional  use  of  river  front  by  public  thrown  open,   although  such   passage 

for  landing  boats,  held  not  to  operate  way  may  also  be  used  by  the  pubuc 

as  a  dedication.    Sioux  City  v.  Chicago  generally.    Such  use  by  the  pubhc  can 

4  N.  W.  R.  Co.,  129  Iowa,  694.  only  be  properly  held  to  be  an  implied 

*  Gage  V.  Mobile  &  O.  R.  Co.,  84  license.  Loomis  r.  Connecticut  R.  &  L. 
Ala,  224;  Los  Angeles  v.  Kysor,  125  Co.,  78  Conn,  166.  A  space  left  open 
Cal.  463;  Niles  c.  Los  Angeles,  125  Cal.  in  orivate  property  bordering  on  a 
572.  highway  for  the  accommodation,  not  of 

'  Chicago  e.   Borden,   190  111,  430;  the  puolic,  but  of  the  owner,  is  not 

Shellhouse    v.    State,    110    Tnd.    509;  thereby  dedicated  to  public  use,  but 

Fennmrlvania  Co.  v.  Ploti,  125  Ind.  26,  may  be  resumed  at  pleasure.     Gowen 

32;    German  Bank  v.  Bnee,  32  Tnd.  n.  Philadelphia  Exchange  Co.,  5  W.  & 

App.  77;    I-ouisville  &  I.  R,  Co.  v.  S,  (Pa.)  141.    See  also  Weiss  o.  South 

Bailey  (Ky.),    109  S.  W,   Rep.    336;  Bethlehem,   136  Pa.  294.     Permitting 

Robertson    d.    Meyer,    69   N.    J.    Eq.  the  public  to  use  an  ordinary  entry  or 

366;      Spier     v.     New    Utrecht,     121  fiigkt  of  stairs  in  a  building  belonging  to 

N.  Y.  420,  430;    Lent  v.  Tilyou,  106  a   city  or  town  is  not   a  dedication. 

N.  Y.  App,  Div.  189,  194;   Cincinnati  McNeil    v.    Boston,     178    Mass.    326. 

&  M.  V.  R.  Co.  D.  Roseville,  76  Ohio  St.  Where  adjoinine  owners  of  land  agree 

108;  Cherry  v.  Howe,  17  Ohio  Cir.  Ct.  to  resettle  on  aUey  between  their  pre- 

246;    Griffin's  Appeal,   109  Pa,   150;  mises  for  their  own  use,  the  facte  that 

Frankford   &    S.   P.   C.   T.   R.   Co.   o.  the  same  for  years  is  open  to  the  public 

Philadelphia,  175  Pa.  120;  Ferdinando  uae,   that  in  several   conveyances  it 

V.  Scranton,  190  Pa.  St.  321;    Wilson  is    described    as    an    alley,   and    that 

V.  Acree,  97  Tenn.  378;   Culmer  v.  Salt  the    owner    of   the   soil    never    paid 

Lake  City,  27  UUh,  252;  West  Point  taxes   on  the    same,  wiU  not    bring 

V.    Bland,    106    Va.    792 ;     Terty    o.  the   alley  into    existence  as  a  public 

McClung,     104    Va.     599.       See    also  easement.  Dlinoia  Ins.  Co.  v.  Littlefi^, 

Morris  4  E,  R.  Co.  v.  Jersey  City,  63  87  lU.  368. 
N.  J.  Eq.  46. 
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§  10S2  (639).  Btaw  Subject;  WidBnlng  Stnot.  —  A  Oreet  may  be 
widened  by  the  dedication  of  a  strip  of  land  adjoining  it,  and  such 
dedication  may  be  ahown  by  long  use  by  the  public,  and  ac- 
quiescence Id  such  use  by  the  owner.  And  if  the  street  has  been 
long  used  and  built  upon  to  a  particular  hne,  which  line  haa  been 
acquiesced  in  by  the  adjoining  owners,  who  have  built  and  made 
improvements  to  correspond  with  such  line,  such  owners  and  the 
public  acquire  rights  in  consequence,  and  one  or  more  of  such  owners 
cannot  afterwards  change  or  narrow  the  street  by  showing  that  the 
original  survey  made  the  line  of  the  street  different  from  that  which 
had  been  long  regarded,  built  upon,  and  acquiesced  in  as  the  line  of 
the  street.* 

§1083  (640).  DediaatlDn  by  PUtdng  and  Sale.  —  While  a  mere 
survey  of  land,  by  the  owner,  into  lots,  defining  streets,  squares, 
&c.,  will  not,  without  a  sale,  amount  to  a  dedication,'  yet  a  sale  of  ' 
lota  with  reference  to  suck  phi,  or  describing  lots  as  bounded  by 
streets,  wiU,  as  between  the  grantor  and  grantee,  amount  to  an  im- 
mediate and  irrevocable  dedication  of  the  streets,  binding  upon 
both  vendor  and  vendee.'    The  rights  of  the  grantee  spring  from 

■  Watera  v.  Philadelphia,  208  Pa.  Gv.  App.),  32  S.  W.  Rep.  368.  In 
St.  189,  quoting  text;  Smith  v.  State,  Arkantas,  by  statute,  an  owner  of 
23  N.  J.  L.  712,  aff'g  8.  c.  lb.  130.  In  land  contiguous  to  a  city  of  the  first 
tbe  case  last  cited  tEe  different  owners  class,  who  lays  it  off  in  blocka  and  lota 
had  acquiesced  in  tbe  line  built  upon,  as  an  addition  to  the  city,  theicbjr 
and  treated  it  as  the  true  line  for  forty  dedicates  tke  atreets  and  alleys  Con- 
or fiftjr  years.  The  defendant,  disre-  tained  in  it  to  the  city.  Moore  c.  Little 
putjing  this  line,  built  out  into  the  Rock,  42  Ark.  66, 
Btroet  some  four  or  five  feet.  He  was  *  Barclay  v.  Howell's  Lessee,  6  Pet. 
indicted  for  the  nuisance  thus  created,  (U.  S.)  498,  506;  New  Orleans  v. 
and  convicted,  the  court  holdiiw  the  United  States,  10  Pet.  (U.  S.)  662,  71S; 
rights  of  tbe  public  had  attachecT  and  Morgan  o.  Chicago  &  A.  R.  Cki.,  96  U.  S. 
that  it  was  no  defence  to  show  that  the  716;  Rainey  v.  Herbert,  3  U.  B.  App. 
building  erected  was  on  the  line  of  the  5Q2 ;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
street  as  originally  fnirveyed.  Aroador  McArthur,  lOU.  8.  App.  546;  Stephen- 
street  which  becomes  a  public  highway  eon  v.  Chattanooga,  20  Fed.  Rep.  686; 
by  user  is  of  no  established  tmdJi  by  Northern  Pac.  R.  Co.  v.  Spokane,  56 
law;  its  width,  as  used  at  the  time  Fed.  Rep.  915,  citing  text;  London  & 
when  the  rights  of  the  public  become  S.  F.  Bank  v.  Oakland,  90  Fed.  Rep. 
complete,  is  the  established  or  legal  691,  700,  citing  text;  Kruger  v. 
width  of  the  highway.  Hart  r.  Bloom-  ConsUble,  116  Fed.  Rep.  722;  Steele 
field  Tp.  Ttb.,  16  Ind.  226.  See  also  e.  Sullivan.  70  Ala.  589;  Thorpe  o. 
Epler».Nimau,5Ind.459;  Darlington  Clanton,  10  Ariz.  94;  85  Pac.  Rep. 
V.  OHnmonwealth,  41  Pa.  St.  63.  1061;  Breed  u.  Cunninghani,  2  Cal.  368; 

"  United  States  v.  Chicago,  7  How.  Kittle  v.  Pfeiffer,  22  Cal.  490;  Stone  v. 
(U.S.)  185,  196;  Reed ir.  Birmingham,  Brooks,  35  Cal.  489;  San  Leandro 
92  Ala.  339;  Birmingham  Mineral  R.  v.  Le  Breton,  72  Cal.  170;  Prescott  v. 
Co.  V.  Bessemer,  98  Ala.  274;  Holly  Edwards,  117  Cal.  298;  Myers  u.  ■^ 
Grove  t>.  Smith,  63  Ark.  S;  Dickenson  Kenyon,  7  Cal.  App.  112;  93  Pac. 
s.Arkan8aflCity  Imp.  Co.,  77ATk.570;  Rep.  888;  Derby  v.  Ailing,  40  Conn. 
Firrt  Ev.  Church  v.  Walsh,  67  111.  410;  Pierce  v.  Roberta,  57  Conn.  31; 
363;  Uvalde  Count;  v.  Uvalde  (Tex.  Street  v.  Leete,  79  Conn.  352;  Winter 
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and  depend  upon  an  implied  covenant  b^  the  grantor  Ihat  the 
lands  designated  as  streets  or  ways  will  not  be  appropriated  to  any 

V.    P&yne,    33    Fla.    470;     Porter    v.    Minn.  25;    Vicksburg  v.  MaiBhall    59 
""  Fla.  14 ;  Price  c.  Stratton,    Miss.  573;    Witherapooi         "  -^^^  - 


45  FU.  535;  Field  v.  Carr,  59  111.  198! 
Uke  View  V.  U  Bahn,  120  lU.  92; 
Lee  V.  Hound  Station,   US  III.   ~' 


69  Misa.  288;    HaimibAl  v.  Draper,  15 
Ho.  634;    Heitz  v.  St.  Louis,  110  Ho. 
quoting  text;    HcCague  t>. 


Earil  V.  CUcago,    136   111.  277;    Field  Miller,  55  Neb.  762 ;  New  York  &  L.  B. 

V.   flariiag,    149    lU.    666;     OaA    v.  R.  Co.  v.  South  Amboy,  67  N.  J.  L. 

McCormiS,    174    lU.    164,    174;    Mo-  252;  People's  Traction  Co. «.  Atlantic 

Donald  v.  Stark,  176  lU.  456;'  North  aty,  71  N.  J.  L.  134;  Pope  e.  Union, 

Chillicothe    V.     Burr.     185     111.     322;  18  N.  J.  Eq.  282;    Uvin^n  v.  New 

WooUftcott  V.   Chicago,    387   III,   604;  York,  8  Wend.  {N.  Y.J  86;   Wynuuiw. 

Eiaendrath  &  Co.  v.  Chicago,   192  III.  New   York,   II    Wend.    (N.   Y.)    487; 

320;    Augusta  v.  Tyner.  197  III.  242,  White  v.  Cower,  4  Paige  (N.  Y.)  610; 

247;    RusseU  v.  Lincola,  200  III.  611;  Smith  v.  Buffalo,  90  Hun  (N.  Y.),  118, 

Uann  c.  Bergmann,  203  Dl.  406,  409;  rating  text;   Biaaell  v.  New  York  C.  R. 

Chicago  V.  Smith,  204  Ul.  356,  aS'g  Co.,  23  N.  Y.  61;    Wiggins  p.  Mo- 

107  m.  App.  270;   Corning  r.  Woolner,  Geary,  49  N.  Y.  346;    Fbick  v.  Green 

206  III.  190;   Owen  v.  Brookport,  208  Island,  122  N.  Y.  107,  quoting  text; 

m.  35;   lUverside  v.  MacLain,  210  lU.  Newton  *.  Dunkirk,   121  N.  Y.  App. 

308;   Swedish  Evan.   Lutheran  Ch.  v.  Div.  296,  298,  quoting  text;   Mooee  v. 

Jackson.  229  lU.  506;   Doe  v.  Attica,  7  Carson   104  N.  Car.  431,  434;  CoUins  «. 

Ind.  641,  644;   Hiiler  o.  Indianapolis,  Asheville  Land  Co.,  128  N.  Car.   563; 

123  Ind.   193;    Wolfe  e.  SuUivan,  133  Davis  b.  Morris,  132  N.  Car.  436;   Port- 

Ind.  331;   Fowler  v.  Linqui«t,  138  Ind.  land  v.  Whittle,  3  Oreg.  126;    Hoboon 

666;    Rhodes  p.  Brightwood,  145  Ind.  e.  Montoith.   16  Or^.  251;    Meier  v. 

21,  25,  citing  text;   Woodruff  Place  v.  Portland  Cable  R.  Co.,  16  One.  500; 

Raaohig,  147  Ind.  517;    HaU  v.  Brey-  Steele.  Portland, 23 Oreg.  176;  No^ne 

fogle,     162     Ind.     494;      Dubuque    v.  v.  Union,    42  Ori^.  613;   Or^n  Uty 

Maloney,  9  Iowa,  450;  Cook c.  Burling-  v.  Oi^on  &  C.  R.  Co.,  44  Orw.  165; 

ton,  30  Iowa,  94;   fisher  v.  Beard,  32  Schentey  n.  Commonwealth,  36  Pa.  St. 

Iowa,  346;  Shea  o.  Ottumwa,  67  Iowa,  29;  UcCallp.  Davis,  66  Fa.  St.  431; 

39;     Keokuk  v.   Coagrove,    116   Iowa,  Davis    v.     Sabita,     63     Pa.     St.    00; 

189;  Giffen  ».  Olathe,  44  Kan.  342, 349,  MoKee  v.  Perchment,  69  Pa.   St.  342; 

citing  t«it;    Augusta  Trs,  v.  Perkins,  Tiansue    v.    Sell,    105     Pa,    St.    604; 

8  B.  Mon.  (Ky.)  207;    Rowan's  Ex.  t>.  Pearl     Street,     In    re,     111     Pa.  (St. 

Portland,     8     B.     Mon.     (Ky.)     232;  565;    Ferguson's  Appeal,   117  Pa.  St- 

Wicklifie   V.    Lexington,    11    B.    Mon,  426;    Chapin  n.  Brawn,  15  R.  I.  579; 

(Ky.)  165;   Campbell  County  Court  v.  Union  Co.  v.  Peckham,   16  R.  I.  64; 

Newport,     12    B.    Mon.    (Ky.)    538 ;  McKenna  e.  Lancaster  IKst.  R.  Com'n, 

Newport  p.  Taylor's  Ex.,  16  B.  Mon.  Harper  (S.  Car.)   Uw,  381 ;  Aiken  T. 

(Ky.)  699;  Memphis  A  St.  L.  Packet  C.  v.  Lythgoe,  7  Rich.  (S.  Qtr.)  Law 

Co.   p.    Gray,    9    Bush     (Ky,),    137,  435;  Sweatmanp.  Bathrick,  17  S.  Dak. 

146;    Schneider  v.  Jacob.  86  Ky.  101;  139;    Wilson  p.  Acree,  97  Tenn.  378; 

James  v.  Louisville,  19  Ky.  Law  Rep.  Preston   p,    Navasota,   34   Tex.    684; 

447;   40  a.  W.  Rep.  912;   Alexander  p.  Lamar    v.    dements,    49    Tex.    347; 

Tebeau,  24  Ky.  Law  Rep.  1305;    71  Loustannau  p.  Robertson,  21  Tex.  Gv. 

8,  W.  Rep,  437;    Arrowsnaith  v.  Sevt  App,   86;    Coisicona  v.   Anderson,   33 

Orleans,  24  La.  An.   194;    Lafitte  *.  Tex.  CSv.  App,  596;  Ralston  p.  Weston, 

New  Orleans,  52  La.  An,  2099,  citing  46    W.    Va.    544;     Fleischfreeser    v. 

text;    Bartlett  v.  Bangor,  67  Me.  460,  Schmidt,    41    Wis.    223;     Jarstodt   v. 

456,  quoting  text;   Danforth  v.  Bangor,  Morean,  48  Wis.  245;  Reilly  p.  Racine, 

85  We.  423;    Tinges  v.  Baltimore,  51  51  Wis.  526;    Donohoo  p.  Murray,  62 

Md.  600;    Fleraheim   p.  Baltimore,  85  Wis.    100;    Andrews  o,   Youmans,   78 

Md,  489;   Richardson  p.  Davis,  91  Md.  Wis.  56;  Smith  p.  Beloit,  122  Wis.  396, 

"10;  Leggett p.  Detroit,  137  Mich.  247;  quotingtext;  Caldwell  o.  Gait,  27  Ont. 
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other  uae.*    To  create  thia  right  in  the  grantee  it  is  not  necessary 
that  the  plat  or  map  should  have  been  made  by  the  grantor.    The 

Bome  effect  aa  a  Bale,  tbe  uuderlyicg  from  tbat  of  the  public  in  the  itreeta 

principle  being  the  same.     Calhoun  v.  marked    on    the    plat.      Pattenon    c, 

Colfas,    105    La.    416,    quoting    text.  Duluth,  21  Minn.  493.     In  Biyant  «. 

Where  the  plat  abon'H  an  alley  to  b«  a  Estabrook,  16  Neb.  217,  a  proceeding 

"private  one,  a  sale  of  lota  by  reference  to  foreclose  liens  for  tsJcea,  it  was  urged 

to  the  plat  will  not  constitute  a  dedico-  that  in  legal  contemplation  there  was 

tion  of^the  alley  to  public  use.    Dexter  do  such  property  as  tne  lots  deaeribcHl, 

V.    Tree,    117    111.    532;     Chicago   v.  because  no  plat  or  map  contaiilinK  or 

Borden,  190  111.  430.  embraciuK  them   had  ever  been  Bled 

Effect  of  tale  by  plat  as  to  the  righta  or  recorded.  It  appeared  that  the 
of  (he  puWvc  Detroit  v.  Det.  A  Milw.  tract  had  been  laid  out  in  lots,  blocks, 
R.  R.  Co.,  23  Mich.  173;  Evans  v.  streets,  and  squares,  for  more  than 
Evansville,  23  Ind.  220;  Baker  o.  twenty-five  vears,  and  had  been  used, 
Johnston,  21  Uich.  319;  Hawley  v.  enjoyed,  and  extensively  improved  by 
Baltimore,  33  Hd.  270;  Hall  v.  Balti-  the  owners.  The  contention  was  re- 
more,  56  Hd.  187;  Wait  Covington  r.  jected  on  the  ground  of  public  policy. 
Frektng,  8  Bush  (Ky.),  121;  Arrow-  Cobb,  Ch.  J.,  saying:  "For  this  court 
smith  V.  New  Orleans,  24  La.  An.  1Q4;  to  now  hola  tlutt  these  lots  have  no 
Parsons  v.  Atlanta  Univ.  Trs.,  44  Ga.  l^al  existence  for  the  reason  that  no 
529;  Bemopolis  v.  Webb,  87  Ala.  659;  plat  or  map  of  said  city  has  ever  been 
Reed  v.  BirminKham,  92  Ala.  339;  recorded,  would  be  to  declare  all  taxes 
Coisicana  v.  Anderson,  33  Tex.  (Sv.  ever  levied  upon  such  property  for  ai^ 
App.  596.  As  to  effect  of  reference  to  purpose,  whether  collected  or  uncM- 
otoer  than  official  maps,  Smith  t.  Fart-  lected,  now  being  coUectedj  or  just  as- 
latid,  30  Fed.  Rep.  734.  Reference  in  sessed  for  future  collection,  illegal, 
a  deed,  as  a  boundary,  to  a  stteet  as  null,  and  void,  would  thus  cut  off  tlM 
laid  out,  btii  not  opened,  while  it  would  necessary  resources  of  said  city  for 
e^p  the  grantor  as  against  his  eiKutee,  years  to  come,  and,  in  my  opinion,  be 
is  not  a  dedication  to  the  pubfic  so  as  against  public  policy;  and  I  do  not 
to  deprive  the  grsiutor  of  the  right  to  feel  justified  to  enter  upon  the  discus- 
compensatioa,  when  the  land  is  actu-  mon  of  authorities  that  might  lo^cal^ 
ally  taken  under  the  power  of  eminent  lead  to  that  conclusion.  Certainly  it 
domain.  Re  BrookiTn  Street,  118  was  some  one's  duty  at  one  time  to 
Fa.  640;  Easton  Bor.  v.  Rinek,  110  have  recorded  a  plat  of  that  part  of  the 
Pa.  St,  1.  city  where  the  property  in  question  is 

So,  in  Manfiand,   it  is  laid  down,  situated:  but  that  duty  was  neglected, 

"that  where  a  party  sells  property  and  in  this  neglect  individuals  and  the 

tjiiw  within  the  limits  of  the  city,  and  public  have  acquiesced  for  a  genei»- 

in  tne  conveyance  bowide  such  property  tion.     Its  question  at  this  late  da^  in 

by  tbreett  detignaled  <u  such  in  the  eon-  the  courts  cannot  be  entertained  with- 

veyana,  or  on  a  map  made  by  the  city  out  the  inSiction  upon  the  public  of 

or  by  the  owner  of  the  property,  such  a   wrong,   beside   which  even  the  al- 

a  sale  implies,  necessarily,  a  covenant  le^ed  wrong  to  the  appellant  by  reason 

that  the  purdiaaer  shall  have  the  use  ol  the  jud^ent  in  the  court  below 

of  such  streets."    Hoale  v.  Baltimore,  falls   into  insignificance."      No   dedi- 

fi  Md.  314,  321 ;    following  White  v.  cation  is  implied  where  the  conveyance 

Flaniugan,    I    Hd.    525,   540;     distia-  bmirufi  the  property  bi/ IA«  centre  of  the 

guiabea  from  Underwood  n.Stuyveaant,  street.     Hawthorn  v.  Heyers,  18  Ky. 

19  Johns.   {N.  Y.)   186;    Howard  v.  Law  Rep.  608;  37  S.  W.  Rep.  593. 

Rogers,   4   Harr.   &  J.   278.    See  also  Dedication     where     the     conveyance 

Van  Witson  v,  Gutmsji,  79  Md.  405.  boundt  the  purchasers  by  a  street  or  pub- 

Where  several  owners  of  land  join  lie  square,  deei^uited  on  a  map.     See 

in  making  a  town  plat,  no  one  of  them  People  v.  Lambier,  5  Denio  (N.  Y.),  9, 

acquires  thereby  an  easement  distinct  19;    Thirty-second  Street,   In  re,   19 

■  Dorman   v.   Bates  Mfg.   Co.,   82  88Ud.  244;  Canton  Go.  e.  Baltimore, 

lie.  438,  449;    Hoale  o.  Baltimore,  5  106  Md.   69;    Steel  v.  Portland,  23 

Ud.  314,  321;   Clendenin  v.  Manrland  Oreg.  176. 
CoiKt.  Co.,  80  Md.  80;  Story  v.  Ulman, 
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grantor  ma^  adopt  a  plat  or  map  [»«paied  by  another.'  The  rights 
in  dedicated  streets  acquired  by  a  purchaser  of  lots  by  a  deed  re- 
ferring to  a  plat  aie  private  contract  righis  and  are  not  affected  by 
the  failure  of  the  municipality  to  act  upon  the  dedication.' 

\  1084.  Kxtont  of  Interest  aeqtdied  b;  PnrchaBer  imder  Sale  ac- 
cording to  put.  —  A  deed  of  a  lot  describing  it  by  the  number  of 
the  block  and  lot  on  a  plat  eonveyt  to  the  grantee  the  fee  of  an  abv&ing 
street  to  the  centre  thereof,  subject  to  the  rights  of  the  grantor  and 
his  successors  in  title  to  use  the  same  for  the  purposes  of  a  way.* 

Wend.    (N.    YO    128;     followed    in  sona  who  purchaaed  lota  deaoribed  ex- 

TwentT-nintb  Street,    In  re,    1    HiU  preaalf  aa  laid  down  on  a  map  maf 

(N.  Y.),  189;   lb.  191;   Furman  Street,  have  riirhts  under  the  map,  thoee  vAo 

In  re,  17  Wend.  (N.  YJ  649;  Living-  hmigU  before  it  waa  made  can  have 

ston  c.  New  York,  8  Wend.  85;   WU-  none.     Lennig  v.   Ocean  Gty  Aaaoc., 

loughby  ».  Jenks,  20  Wend.  (N.  Y.)  41  N.  J.  Eq.  24.    One  who  buys  land 

96;  Oswego  v.  Daw.  Canal  Co.,  6  N.  Y.  at  a  public  eale  without  notice,  express 

257;  Brown  n.  Hanning,  6  Ohio,  208;  or  implied,  of  the  dedication  of  a  atreet 

&nitb  V.  hock,  18  Mich.  56;  Hoboken  through  it,  ia  not  bound  bj  the  dedi- 

Ueth.     E.    Church    v.    Hoboken,    33  cation,  though  othera  mav  have  pui> 

N.  J.  L.  13;    State  v.  Elizabeth,  37  chaaed  other  land  with  reference  ta  it. 

N.  J.  L.  432.    Where  the  dedication  of  Schuchman   v.    Homestead   Bar.,    Ill 

properly  to  the  public  ia  clearly  mani-  Pa.  St.  48.     As  to  tte  efiect  of  the 

tested  by  acts  and  declarations  of  the  reaervation    of    an    easement    across    a 

owner,   which  have  been  acted  upon  street,  see  Waterloo  r.  Union  Mill  Co., 

by  the  public,  the  fact  that  the  owner  £9  Iowa,  437.    Where  a  husband  alone 

may  have  entertained  a  diperent  in-  files  a  plat  of  his  wife's  land,  and  they 

,  tenii/m  from  iKat  manifeated  by  hit  adt  afterwards     join     in     conveying    lota 

will  not  affect  ri^ta  acquired  under  designated  on  the  plat,  the  wife  is  not 

the    dedication.      The   la^ng   out    of  estopped  from   asserting   her  title   to 

land  into  a  town,  exhibiting  a  map  or  land  designated  as  a  street  on  the  plat, 

plan,  with  streets  and  pubuc  squares,  Marshall  v.  Anderson,  78  Mo.  85.    But 

and  selling  lots  with  reference  to  such  see   Coreicana   v.    Anderson,   33   Tex. 

map,  implies  a  grant  or  covenant  for  Civ.  App.  596,  as  to  immateriality  of 

the  beneiBt  of  tne  purohaaeiB  of  lota,  acknowledgment  by  the  wife  of  a  map 

The  streets  and  pubhc  squares  repre-  which  was  recorded  with  her  consent, 

sented  by  the  map  cannot  be  appro-  Sviira,  i  1078,  note. 

priated   by  the   person   making   such  '  Hope    v.    Shiver,    77    Ark.    177; 

grant  to  a  use  inconsistent  with  that  Hoboloai  H.  E.  Church  v.  Hoboken, 

represented  on  the  map.     The  owner,  33  N.  J.  L.  13,  25;   Clark  v.  Elizabeth, 

aa  against  his  gtantee,  is  estopped  from  40  N.  J.  L.  172 ;  Oregon  City  v.  Oregon 

so  cbing.    Lamar  v.  Clements,  49  Tex.  &  C.  R.  Co.,  44  Or^.  165;   Cordcana 

347;    Corsieana  v.  Anderson,  33  Tex.  v.  Anderson,  33  Tex.  Gv.  App.  596; 

dv.  App.  596;  Genuan  Bank  e.  Brose,  Meacham  v.  Seattle,  45  Wash.  380. 

32In£App.  77.    But  the  city  acquires  *  Harah  v.   Fairbury,   163   HI.   401, 

no  right  unlil  acceptance,  to  claim  the  407;     Rusk   r.    Berlin,    173   III.    634; 

ppspertj  for  a  street.     Galveston  v.  Riverside  v.  HcLain,  210  111.  308,  320. 

Williams,  69  Tex.  449;  Gilder  p.  Bren-  '  Demopolis  v.  Webb,  87  Ala.  659; 

ham,  67  Tex.  345.  Dickinaon  v.  Arkansas  City  Imp.  Co., 

The  presumption  of  an  intent  to  77  Ark.  570,  579;  Hamilton  v.  Ctdcago, 

dedicate  derived  from  a  sale  of  lots  B.  &  Q.  R.  Co.,  124  111.  235;    Daven- 

with  reference  to  a  plat  may  be  7iega~  port  Bridge  Co,  v.  Johnson,  188  lU. 

tived  by  statement*  and  reienatUms  on  472;    Thompson  v.  Maloney,  199  HI. 

the   ptai   showing   that   there   was   no  276,    282;     Russell    v.    Lincoln.    200 

present  and  actual  intention  to  dedi-  111.511;  Chicago  c.  Smith,  204  III.  356-, 

cate.    Niagara  Falls  Susp.  Br.  Co.  d.  Owen  v.  Brookport,  208  HI.  35,  40; 

Pacbman,  66  N.  Y.  261.    While  per-  Hurley  ti.  MissisBippi  &  R.  R.  B.  Co., 
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It  has  been  held  that  when  the  owner  of  lands  selb  lots  according 
to  a  plat  or  plan  showing  streets,  alleys  and  other  public  ways 
thereon,  the  right  which  passes  to  the  purchaser  in  the  streets,  &c. 
shown  on  the  plan,  is  not  the  mere  ri^t  that  he  may  use  the  streets, 
but  that  all  persona  may  use  them.*  In  some  jurisdictions,  upon  ' 
the  principle  that  the  map  or  plat  is  a  unity,  and  that  a  purchaser 
of  a  lot  buys  on  the  implied  condition  and  understanding  that  all 
the  streets  and  ways  shown  thereon  will  be  available  for  public  use, 
and  not  merely  the  street  upon  which  his  property  abuts,  it  is  held 

34  Miiin.  143;  Hemmav  t>,  Murdock,  v.  IHttebuigh  Or.  Eler.  Co.,  £0  Pa.  St. 
137N.Y.3I7;  Paul  u.  Carver,  26  Pa.  499;  Woo«Kiff  o.  Neal,  28  Conn.  168. 
St.  223;  Falls  v.  Reu,  74  Pa.  439;  Where  a  penoD  buvB  real  estate 
FutDBtone  r.  Spaeter,  ISO  Pa.  616;  which  u  described  with  reference  to 
Quicksall  v.  Phiradelphia,  177  Pa.  301,  the  original  map  or  plat  of  the  town 
304 ;  Woodward  v.  Pittaburg,  194  Pa,  and  stated  to  be  bounded  by  a  certain 
193.  But  under  a  statutoi;  dedica-  street  be  is  estopped  to  deny  that  the 
tion  which  vests  the  fee  of  a  street  in  street  ia  a  public  highwav,  having  po- 
tbe  municipality,  a  deed  by  lot  num-  tential  existence  whether  actually 
ber  on  the  plat  does  not  convey  any   opened  or  not.     Demopolia  tr.  Webb, 

ert  of  the  street.    Hilbum  v.  Cedar  87  Ala.  659;  Reed  e.  ^nuingham,  92 
Loids,  12  Iowa,  246;   Brown  v.  Taber,   Ala.  339.    If  lots  are  sold  with  reference 
103  Iowa,  1,  5.  to  a  map  on  which  are  marked  lines 

Boundariet  o/  lolt  on  Btrmta.  It  has  showing  a  reservation  of  a  part  of  the 
been  definitely  settled  by  the  Court  of  street  for  railroad  purposes,  the  pur- 
Appeals  in  Ntm  Yorkj  whatever  may  chaser  buys  subject  to  tliis  reservation, 
have  been  the  intimations  or  deciuons  and  his  title  as  owner  of  the  ultimate 
in  the  prior  cases,  that  at  betioten  fee  to  the  center  of  the  street  is  eub- 
grantor  and  graatee,  the  conveyance  of  ordinate  to  the  reserved  right.  Evans 
a  lot  bounded  upon  a  street  in  a  (nty  «.  Savaimah  A  W.  R.  Co.,  90  Ala.  54. 
carries,  in  the  absence  of  legislative  >  Archer  u.  Salinas  City,  93  Cal.  43, 
provision  ta  the  contrary,  the  land  to  49;  Derby  v.  Ailing,  40  Conn.  410,  432: 
the  centre  of  the  etreet,  there  being  no  Zearing  v.  Raber,  74111.409,411;  Earil 
distinction  in  this  respect  between  the  e.  Chicago,  139  111.  277,  286;  Rusk  v. 
streets  (rf  a  city  and  country  highways-  Berlin,  173  III.  634;  Clark  v.  McCor- 
And  the  grantee  goes  to  the  middle  of  mick,  174  HI.  164,  174;  Alden  Coal  Co. 
the  street,  though  the  conveyance  con-  v.  Challis,  200  Ul.  122,  232;  Coming  & 
tains  no  reference  to  the  street,  and  Co.  v.  Woolner,  20(|  111.  190,  200;  Fler- 
the  depth  of  the  lot  is  stated  by  figures  sheim  v.  Baltimore,  85  Md.  489 ;  Heiti 
which  would  not  include  any  part  of  v.  St.  Louis,  110  Mo.  618,  624;  Whyte 
the  street.  BiaseU  v.  N.  Y.  Central  R.  *.  St.  Louis,  153  Mo.  80;  MoOinnis  v. 
Co.,  23  N.  Y.  61-  Hammond  v.  Mc-  St.  Louis,  157  Mo.  191;  McCalU.  Davis, 
LacblaD,lSandf.(N.Y.)323,andStUes  66  Pa.  431;  Davis  v.  Sabita,  63  Fa.  90; 
».  Curtis,  4  Day  (Conn.),  328,  approved.  Transue  v.  Sell,  106  Pa.  604;  In  re 
The  case  of  Bissel  v.  Riulroad  Co.,  au-  Peari  Street  111  Pa.  565;  Quicksall 
pro,  approved  and  followed  in  Wager  *.  Philadelphia,  177  Pa.  301,  304; 
V.  Troy  Union,  Ac.  R.  Co.,  25  N.  Y.  Woodward  v.  Pittabui^,  194  Pa.  193, 
526,  and  not«  remark  on  p.  533,  as  to  198;  Pittsbui^  g.  Epping-Carpenter 
fee  of  streets  in  dty  of  New  York;  h.  p.  Co.,  194  Pa.  318;  Osterheldt  f.  Fhila- 
Sherman  v.  McKeon,  38  N.  Y.  266;  delphia,  196  Fa.  355;  Commonwealth 
Columbus  &  W.  Ry.  Co.  v.  Witherow,  v.  Shoemaker,  14  Fa.  Super.  Ct.  194; 
82  Ala.  190;  Hoore  v.  Johnston,  87  Southwestern  State  Normal  School, 
Ala.  220.  See  also,  Willougbby  v.  26  Pa.  Super.  Ct.  99.  103;  Clark  ti. 
Jenks,  20  Wend.  (N.  Y.)  96.  Actual  Providence,  10  R.  I.  437;  Oswald  v. 
possession  rrf  lot  shows  constructive  Genet,  22  Tex.  94;  Corsicana  v.  Zom, 
title  of  occupant  to  middle  of  street.  97  Tex.  317,  319;  Una  v.  Seefeld,  126 
lb.;  John  and  Cherry  Streets,  In  re,  Wis.  611. 
19  Wend.  (N.  Y.)  6M;  Penn.  R.  Co. 
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that  the  purchaser  of  a  lot  acquires  a  right  or  easement  in  all  the 
streda  and  alleys  shown  on  the  plat  or  map,  and  can  insist  that  all 
these  streets  and  alleys  shall  be  kept  open  and  devoted  to  public 
use.'  Hence,  when  such  a  plat  has  been  made  and  lots  have  been 
sold  with  reference  thereto,  the  owner  of  the  land  hy  whom  the  plan 
was  made  cannot,  without  the  consent  of  each  and  all  of  his  pur- 
chasers or  their  grantees,  vacate  a  part  of  the  streets  dedicated.* 
But  this  construction  of  the  effect  of  a  sale  of  property  according 
to  a  map  or  plan  prepared  by  the  owner  is  rejected  in  some  jurisdic- 
tions, and  it  is  held  that  the  purchaser  of  lots  is  only  entitled  to 
have  that  portion  of  the  street  which  borders  his  premises  kept 
open  at  both  ends.  This  does  not  mean,  however,  that  the  pur- 
chaser  is  entitled  to  have  the  street  kept  open  at  each  end  no  matter 
how  remote  the  ends  are  from  his  property.  The  condition  is  com- 
pUed  with  it  there  is  access  to  a  cross  street  in  each  directum.  This 
construction  is  reached  upon  the  ground  that  in  the  absence  of  an 
express  grant,  a  grant  by  implication  of  an  onerous  servitude  upon 
the  land  of  grantor,  not  necessary  for  the  enjoyment  of  the  land 
conveyed,  is  not  to  be  presumed,  unless  such  is  clearly  the  intention 
of  the  parties.' 

'  Zearingti.Raber,  74111.409;  Clack  212.  In  this  case  Bogga,  J.,  said:  "The 
V.  HcCoimick,  174  111.  1S4,  176;  true  construotion  recogmiea  the  in- 
Saunders  v.  Chicago,  212  111.  206;  In-  tereat  and  right  of  every  lot  owner  in 
dianapolis  v.  Kingabury,  101  Ind.  200,  the  vacation  of  any  of  the  atreots  and 
212;  Wolfe  v.  Sullivan,  133  Ind.  331,  alleya  on  the  plat,  and  requires  that  the 
334;  Hall  t>.  Breyfogle,  362  Ind.  494,  vacation  of  a  part  of  the  plat  can  oniy 
60! ;  Willianis  v.  Poole  (Ky.),  103  S.  be  accomplished  by  the  joint  action  <rf 
W.  Rep.  336;  Rowan's  Executors  v.  the  propnetor  and  aU  of  the  ownen  of 
PortUnd,  8  B.  Mon.  (Ky.)  232-  Col-  lots  in  the  plat.  Lota  are  sold  by  the 
linB  V.  A«bville  Land  Co.,  128  N.  Car.  proprietor  of  the  plat  and  bought  hy 
563;  In  re  Peari  Street,  111  Pa.  665;  the  purchaser  in  new  of  the  system  of 
Quicksall  n.  Philadelphia,  177  Pa.  301,  Etreets  and  alleys  shown  on  the  plat. 
304;  Thaxtem,  Turner,  17  R.  I.  799;  The  value  of  a  lot  depends  not  only  on 
Chapin  v.  Brown,  16  R.  I.  J579;  Ed-  the  fact  that  it  abuts  on  a  street,  but 
wards  V.  Houndsville  Land  Co.,  66  W.  also  on  the  fact  that  such  street  con- 
Va.  43;  Cook  ti.  Totten.  49  W.  Va,  nects  nith  other  streeU,  and  such  other 
177.  See  also  Areher  s.  Salinas  City,  streets  with  still  other  streets.  A  lot 
93  Gal.  43,  49;  Hahler  v.  Brumder,  92  has  its  value,  in  the  eyes  of  the  propri- 
Wis.  477,  486;  MoFarland  v.  Linde-  etor  as  seller  and  an  intending  pur- 
kugel,  107  Wis.  474,  478.  chaser,  in  a  substantial  degree  on  the 

In  Cook  p.  Totten,  49  W.  Va.  177.  plan  and  system  of  streets  and  alleys. 
Dent,  J.,  said:  "The  unifu  doctrine  of  No  one  would  purchase  a  lot  in  a  plat 
the^lat  or  plan  is  decidealy  the  most  if  the  proprietor  retained  the  right  to 
equitable,  for  the  reason  that  the  open-  vacate  ail  the  plat  but  the  lot  and  the 
ing  of  remote  Btieets  may  render  the  street  in  front  of  it."  See  also  La 
purchased  lot  more  accesmble  and  Boun^  v.  Seattle,  46  Wash.  141. 
more  valuable,  by  creating  a  more  di-  •  Hawley  v.  Baltimore,  33  Md.  270, 
rect  and  easy  way  thereto,  while  the  280;  Baltimore  v.  Frick,  82  Md.  77; 
operting  of  comparatively  near  streets  Clendenin  v.  Maryland  Construction 
might  be  of  none  or  little  value  to  the  Co.,  86  Md.  80,  83;  Regan  r,  Boston 
krt  in  question,"  Gas    Light    Co.,    137    Jlafls.    36,    37; 

1  SaundBrs  v.  Chicago,  212  Ul.  206,  Fearaoa  v.  Allen,  151  Maas.  79;   Heis 
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§  10S5  (641).  put  M  Evldencft  of  Intentlaii.  —  A  dedicaiicm  of 
land  for  a  piAlic  square  wiM  not,  under  the  ciicuinstaDCes  of  the  case, 

V.  New  York  C5ty,  188  N.  Y.  58,  aff'g  a  street.     The  lands  muat  be  contig- 

113  N.Y.  App.  Div.  464;    Matter  ol  uouh  to  the  lota  Bold  and  there  must  be 

29th  Street,  I  HiU  (N.  Y.),  189.    SUte  some   point   of   limitation.     The   true 

t.  Hamilton,  100  Tenn.  276.      See  also  doctrine  is,  as  we  uuderataiid  it,  that 

State  V.  Taylor,  107  Term.  455.  the  purchaser  of  a  lot  calling  to  bind 

In  Began  v.   Boston  Gaslight  Co.,  on  a  street,  not  yet  opened  by  the  pub- 

137  Mass.  36,  lotfi  were  sold  according  lie  authorities,  is  entitled  t«  a  right  of 

to  a  plan  and  it  was  held  that  defend-  way  over  it,  if  it  is  of  the  lands  of  his 

ant  could  close  a  whole  series  of  streets  vendor,  to  its  full  extent  and  d^en- 

shown  on  the  plan  so  long  as  he  left  sions  only  until  it  reaches  some  other 

opena  way  for  the  plaintiff  to  the  high-  street  or  public  way.    To  this  extent 

way  in  one  direction   and  to  the  next  will  the  vendor  be  held  by  the  implied 

side  street  in  another.   The  court  said :  covenant  of  his  deed  and  no  further." 

"In  the  absence  of  an  express  grant,  a  In  Diamond  Match  Co.  v.  Ontonagon, 

cbum  by  implication  of  an  onerous  ser-  72  Mich.  249,  259,  C/Kiniplin,  J.,  says: 

vitude  upon  the  land  of  the  grantor,  "As  between  individuals  so  purchasing 

not  necessary  for  the  enjoyment  of  the  and  the  proprietor,  they  are  entitled 

land  conveyed,  is  not  to  be  presumed,  to  have  tlie  streets  necessary  or  con- 

unless  such  is  clearly  the  intention  of  vonient  for  their  use  and  enjoyment 

the  parties."    In  Pearson  v.  AUeit,  151  of  the  property  purchased  by  them  kept 

Mass.  79,  a  sale  was  made  of  property  open  for  their  own  and  the   public's 

at  a  seaside  resort  according  to  a  plan.  use.     But  such  proprietor  is  not  es- 

The  defendant  threat«ned  to  close  a  topped  from  reclaiming  or  shutting  un 

street  which  was  not  required  by  the  any  street  or  portion  thereof  delineated 

plaintiff  for  access,  but  was  valuable  on  hia  plat,  where  private  rights  are  not 

as  giving  an  ocean  view.     It  was  held  directly  affected;    and  as  against  the 

that  the  plaintiff's  easementa  did  not  mimicipality  claiming  the  strMts,  where 

extend     to     the    street    in     question,  the  public  have  not  acquired  rights  by 

Hotmes,  J.,  said :   "There  are  Emits  to  user,  or  acceptance  of  the  offer  to  dedi- 

the  easements  raised  in  this  way  by  cate,   indicated   by   the   platting,   the 

implication,  even  if  there  are  not  hmits  owner  is  not  estopped." 
to   the  power   of   creating   easements         In  Jackson  v.  Birmingham  Foundry 

when  it  IS  attempted  by  express  words,  ft  Matrhine  Co.,  154  Ala.  464;  45  So, 

A  reference  to  a  plan  like  this,  laying  Rep.  660,  where  lands  had  been  platted 

out  a  large  tract,  does  not  give  every  and  afterwards  sales  of  numerous  lots 

purchaser  of  a  lot  a  right  ofway  over  were  made  with  reference  to  the  plat  so 

eveiy  street  l^d  down  upon  it."  prepared,  it  was   held  that  a  ^tute 

In  Hawley  v.  Baltimore,  33  Md.  which  authorized  a  property  owner  to 
270,  280,  the  court  says:  "The  law  is  close  a  portion  of  one  of  the  streets 
now  too  well  settled  to  admit  of  any  shown  on  the  plat  and  to  use  the  en- 
doubt  that  if  the  owner  of  a  piece  of  closed  portion  did  not  violate  the  con- 
land  lays  it  out  in  lots  and  streets  and  stitutional  provision  prohibiting  the 
sella  lots  calling  to  bind  on  such  streets,  taking  of  pnvate  property  for  private 
he  thereby  dedicates  the  streets  so  laia  use  without  the  consent  of  the  owner, 
out  to  public  use.  This  rule  is  founded  as  there  remained  to  the  lot  owner, 
upon  the  doctrine  of  implied  covenants,  who  complained  of  the  closing,  a  con- 
and  the  dedication  will  be  held  to  be  venient  and  reasonable  outlet  to  neigh- 
co-extendve  with  the  right  of  way  boriog  thoroughfares.  McCldl<m,  J., 
acquired  as  an  easement  by  the  pur-  who  delivered  tlie  opinion  of  the  court, 
chaser.  It  is  upon  the  implied  cove-  said:  "Necessarily  the  determination 
nant  in  the  grant  to  him  that  the  of  what  is  a  given  case  is  a  'taking' 
dedication  to  public  use  rests,  and  such  short  of  an  infringement  upon  a  con- 
dedication  must  necessarily  be  mens-  venient  and  reasonable  way  of  ingress 
ui«d  I:^  the  limits  of  the  nght  he  has  and  egress  to  the  property  involved, 
acquired  by  virtue  of  his  giant.  .  .  .  must  depend  upon  the  circumstances 
The  doctrine  of  implied  covenants  will  and  conditions  developed  by  the  in- 
not  be  held  to  create  a  right  of  way  vestigation.  No  hard  and  fast  rule  can 
over  all  the  lands  of  a  vendor  whicn  be  declared  nor  should  an  xsthetio 
may  lie,  however  remote,  in  the  bed  of  taste  or  unreasonable  desire  for  con- 


lyCoo^Ie 


1722  MDNICIPAL  COBPOBATIONB  5  1085 

impHed  against  the  heirs  of  the  grantor  from  its  representation  as  a 
mere  blank,  undistinguished  from,  and  continuous  with,  the  streets 
surrounding  it,  upon  a  partition  map  made  by  such  heirs,  and  by 
reference  to  which  they  conveyed  lots.' 


OT(n>erty  of  the  ccHnpIainiiis  owner.  Saulet  v.  Nev  Orleaiu,  10  La.  An.  81; 
This  rule  EippearB  to  us  aa  right  find  YtAea  v.  Judd,  IS  Wis.  118;  Liv&ud^ 
just  to  both  the  state  and  property  v.  Mtmicipality,  5  La.  An.  8;  Huni- 
owner.  If  the  lieht  could  be  limited  cipality  No.  2  v.  Palfrey,  7  La.  An.  497; 
to  only  those  whose  property  abuts  !Xjques  v.  Bujac,  5  La.  An.  499;  Bai^ 
on  the  vacated  section  of  a  loimerly  clay  v.  Howell's  Lessee,  6  Pet.  498; 
public  highway  that  would  result  pal-  Bums  v.  Liberty,  131  Ho.  372;  Ken- 
psbly  in  a  denial  of  the  very  essence  of  tucky  Refining  Co.  v.  Selvage,  41  S.  W. 
private  right  of  property  existing  in  288;  19  Ky.  Law  lUp.  1071.  The 
the  easement  of  access,  because  the  street  need  not  be  named  as  such  if  the 
vacation  of  the  street  on  either  side  of  lines  clearly  indicate  that  a  street  b 
that  upon  which  the  lot  of  the  property  intended.  San  Francisco  t>.  fiurr  (Cal.), 
owner  abuts  would  iust  as  effectually  36  Fac.  771 ;  Memphis  &  St.  L.  Packet 
destroy  bis  means  of  access  as  if  that  Co.  «.  Gray,  9  Bush  (Ky.),  137;  Bar- 
part  of  the  street  adjoining  the  lot  was  ney  o.  Keobuk,  94  U.  S.  324;  s.  c.  4 
undertaken  to  be  surrendered.  But  Dillon,  593;  Elgin  v.  Beckwith,  119 
the  limit,  territorially  speaking,  of  the  III.  367 ;  Indianapolis  i>.  Kingsbury,  101 
easement  or  accees  is  found  when  the  Ind.  200;  Fisher  v.  CaiT)enter,  36  Kan. 
property  owner  is  afforded  a  conven-  184;  Hurley  v.  Miss.  4  R.  R.  B.  Co., 
lent  and  reasonable  outlet  to  neigh-  34  Minn.  143  (public  wharf);  Calif omia 
boring  thoroughfares  that  he  may  un-  City  v.  Howard,  78  Mo.  88;  Price  v. 
otwtructedly  use.  The  whole  right  is  Bteckenridge,  77  Mo.  447;  Hoist  v. 
implied  in  the  tenn  'access';  and  to  Streiti,  16Neb.249;  holding  also  that, 
afford  itj  neither  distance  within  reas-  in  case  of  variance  between  the  plat 
onable  limit.",  nor  excess  of  travel  or  and  survey  as  to  monuments,  the  lines 
the  character  of  the  way,  if  traversable,  actually  run  and  marked  on  the  ground 
left  open  should  be  permitted  to  lead  will  control;  Central  Land  Co.  v.  Prov- 
to  wider  requirement  than  we  have  idence,  15  R.  I.  246;  Hunt  c.  Chicago, 
underi^ken  to  state  generally  as  neces-  98  111.  147;  Reid  v.  Edina  6d.  of  Ed., 
sitatcd  to  avoid  an  mfringement  upon  73  Mo.  295;  Gr^ory  o.  Lincoln,  13 
the  private  right  of  access  to  the  owner  Neb.  352;  Burbacn  v.  Schweinler,  50 
of  property  abutting  public  streets."  Wis.  386.  Opposite  case  with  both  Una 
In  Thorpe  v.  Qanton,  10  Aris.  94,  85  of  WaUr  Street  dehned  and  width  in- 
Pac.  Rep.  1061,  the  Supreme  Court  of  lucated.  McLaughhn  v.  Stevens,  18 
Ariiona  rejected  the  view  that  a  person  Ohio,  94,  distiagiushed  from  Barclay  v. 
purchasing  lots  according  to  plat  ac-  Howell's  Lessee,  lupra;  United  States 

auired  an  interest  in  all  the  streets  v.  Chicago,  7  How.  185;  Common- 
lown  on  the  plat,  and  held  that  where  wealth  v.  Alburger,  1  Whart.  (Pa.)  460 ; 
a  part  of  the  streets  were  fenced  in  and  Penny  Pot  Landing  Case,  16  Fa.  St. 
closed,  such  purchaseis  could  not  com-  79;  Commonwealth  v.  McDonald,  16 
pel  the  opemng  of  the  streets  without  Berg.  &  Rawie  (Pa.),  390;  Cowles  t>. 
showing  that  their  property  was  spe-  Gray,  14  Iowa,  1 ;  Grant  o.  Davenport, 
cially  damaged.  See  also,  Bell ».  Todd,  18  Iowa,  179;  Perrin  «.  N.  Y.  Central 
51  Mich.  21;  State  v.  Hamilton,  109  R.  Co.,  36  N.  Y.  120;  Cook  v.  Hilla- 
Tenn.  276.  dale,  7  Mich.  115;  Newport  p.  Taylor's 
'  NewYorko.Stuyvesant's Heirs,  17  Ex.,  16  B.  Mon.  (Ky.)  699;  Baker  o. 
N.  Y.  34.  Mere  unnumbered  triangular  Johnston,  21  Mich.  319;  Van  Valken- 
spacein  plat  bounded  bystreets,  with-  burrb  v.  Milwaukee,  30  Wis.  338;  Co- 
out  user  by  the  public  or  other  evidence  lumbuB  V.  Dahn,  36  Ind.  330;  People 
of  pubUc  right,  neld  not  to  establish  a  v.  Klumpke  (water  front.  Ban  Fran- 
deaication  of  suchspoceas  a  conunon.  cisco),  41  Cal.  263;  Field  u.  Carr,  69 
Oswald  V.  Genet,  15  Tex.  118.  Com-  III.  198;  Boehler  v.  Des  Moines,  111 
pare  Hanson  t>.  Eastman,  21  Minn.  509.  Iowa,   417,   distinguishing   Cowlea   v. 
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{  1086.  AcupUncs  t^  Pnblk  HeMBury.  —  A  dedication  must 
be  made  to  the  public  at  large,  and  not  to  a  limited  part  thereof/ 
It  has  been  said  that  dedication  is  essentially  in  the  nature  of  a 
gift.'  But  as  a  common  law  dedication  is  to  the  public  at  large,  it 
b  not  neceagary  that  there  shall  be  some  donee  or  graviee  or  some 
well  defined  body  politic  for  whose  benefit  the  dedication  is  made.' 
Hence  the  fact  that  there  is  no  municipal  corporation  in  existence 
which  is  avthorized  to  take  advantage  of  the  dedication  at  the  time 
when  the  dedicator  evidences  his  intention  to  make  it,  will  not  de- 
feat the  dedication;  upon  such  a  corporation  coming  into  existence, 
whether  by  incorporation  or  hy  extension  of  the  <»Tporate  limits 
to  include  the  Uxus,  the  right  to  take  advantage  of  the  dedication 
on  behalf  of  the  public  will  vest  therein,  if  the  dedication  has  not 
been  previously  revoked  or  recalled.*   But  no  dedication  is  complete 

Gray,  tupra.     Conitruetion  of  plat  U  *  Grogan   v.    Havward,     0    Sawy. 

[or  the  eouH.     Hanson  v.  Eafltman,  21  C.  C.  408;    Doe  v.  Jones,  11  AU.  03; 

Hiim.  509;  and  see  State  Hist.  Assoc.  Ham    tr.    Dadeville,    100    Ala.    109; 

V.  Lincoln,   14  Neb.  336.     Parol  evi-  IJacIntoBh   v.   Nome,   1   Alaska,   492; 

dence  to  explain  an  ernaure  in  recorded  Evans  v.   Blankenahip,  4  Am.  307; 

flat  of  a  street.    Smith  ti.  Portland,  30  Carpenteria  School  Dist.  v.  Heath,  66 

ed.  Rep.  734,  Saviyer,  J.  Cal.  478;    San  Leandro  v.  Le  Breton, 

'  Attorney-General  p.  Abbott,  164  72  Cal.  170;  Fulton  u,  Dover,  8  Hoiurt. 

Mass.  323;   Tupper  v.  Huson,  46  Wis.  (Del.)  78;    Savannah    v.    Ga.    Steam- 

046;    TrericB  n.  Bart«au,  &4  Wis.  99;  boat    Co.,   R.   M.    Charlt.    (Ga.)   342; 

Foole  V.  HuflkinMin,  11  M.  &  W.  827.  Illinois    &     H.    Canal    Co.    Trs.    n. 

There   cannot   be   a   dedication   to   a  Havens,  11  111.  654;   Waugh  v.  Leech, 

limited  part  of  the  public,  aa  to  a  28     111.    488;     Wageeman    o.    North 

parish.     Poole  v.  HusKnson,  II  M.  &  Peoria,  160  111.  277;  Riveraide  v.  Mac- 

W.  827.     A  dedication  of  a  street  is  Lain,  210   III.    308;    Nelson    v.    Ran- 

to  the  pyblie,  and  not  to  the  dty  within  dolph,     222     111.     631 ;     Rhodes    e. 

which  It  is  situated.    Miller  v.  Indian-  Brightwood,  146  Ind.  21;  Fella  Chris- 

polis,  123  Ind.  196.     See  also  Gillian  tian  Chureb  v.  Scholte,  24  Iowa,  283, 

»,  Frost,  26  Tex.  Gv.  App.  371.    By  a  293;    South  Covington  &  C.  S.  R.  Co. 

dedication  the  public  at  utrge  acquires  v.  Newport  L.  &  A.  Turnpike  Co.,  110 

rights   AS    well   aa    the    municipality.  Ky.  691;  Conkling  v.  Mackinaw  Gty, 

Smith  V.  San  Luis  Obispo,  96  Cal.  463.  120  Mich.  67;    Winona    v.  HuR,   11 

A  dedication  of  land  at  common  law  Minn.    119;    Mankato   v.   Willard,    13 

or  under  the  statute,  must  be  made  Minn.     13;     Meridian     n.     Poole,     88 

to   the   public   and   not   to   a   vnvaie  Miss.  108;   Jerwy  City  v.  Morris  Canal 

peraon    or    corporalum.       HttsbuiKh.  &  B.  Co.,  12  N.  J.  Eq.  647;   Klinkener 

C.  C.  &  St.  L.  Co.  V.  Warrum,  42  Ind.  v.  McKeesport  School  Directors,  11  Pa. 

App.  179;  82  N.  E.  Rep.  934.  St.   444;    Llano  v.    Llano   Coun^,   5 

'  "Dedication  is  essentially  of  the  Tex.  Civ.  App.  132;  Gillean  o.  Froeb, 

nature  of  a  gift.    There  can  be  no  gift  26  Tex.  Gv.  App.  371 ;    Corsicana  e. 

without  a  surrender  of  the  subject  by  Anderson,  33  Tex.  Gv.  App.  596. 

the  one,  and  acceptance  of  it  oy  the  In  the  case  of  a  statutory  dedica- 

other."     Flack  «.  Green  Island,  122  tion,  it  is  held  in  lUinoi*  that  the  fee 

N.  Y.  107.  will  remain  in  abeyance  until  the  cor- 

•  Beatty  v.  Kurtc,  2  Pet.  (U.  8.)  poration  comes  into  existence.    In  the 

666;     CSncinoati    v.    White,    6    Pet.  case  of  a  common  law  dedication,  the 

(U.  S.)  431 ;   Pawlet  v.  Clark,  9  Cranch.  fee   remdns  of  course  in  the  owner, 

S.  8.)  292;  Nelson  «.  Randolph,  222  burdened  with  the  right  of  the  pubUc 

531;    AttORMV-Oeneial   v.  Abott,  to  use  the  street.     Brooklyn  c.  &nith. 

164  Mass.  323.    Ante,  chap,  on  Cor-  104  HI,  429;    Marsh  o.  Fairbury,  163 

porate  Property.  CL  401 ;    North  Chillicothe  v.  Burr, 


lyCoogle 


1724  UUNICIFAL  COSPOBATIONS  §  1086 

until  acceptance  by  the  public'  In  the  absence  of  a  statutoi^  re- 
striction or  provision  to  the  contrary,  the  acceptance  may  be  by 
the  public  at  large,  and  need  not  be  by  a  municipality  or  other 
municipal  or  corporate  authorities  acting  on  behalf  of  the  public. 
The  ri^t  may  exist  in  the  pubhc  and  have  no  other  limitation  than 

185  111.  322.  In  Miatovri  it  ia  held  143  Mo.  92,  98;  Caaaidy  v.  Sullivan, 
that  in  such  a  case  the  l^al  title  etill  76  Neb.  847;  Arnold  v.  Orange,  73 
remoina  in  the  owner  of  the  propeHy  N.  J.  Eq.  2S0;  66  Atl.  R«p.  1052; 
after  the  creation  of  the  municipal  Holdane  f.  Cold  Spring,  21  N.  Y.  474; 

■  corporation   in   the   absence   of   some   Niagara   Falls  SuBpension  Bridge   Co. 

*  HubBequent  act  of  the  owner  having  T.I)achnian,66N.  Y.  261,269;  Flackv. 
the  effect  of  a  transfer.  Kansaa  City  Green  Island,  122  N.  Y.  107;  People 
V.  Scarritt,  169  Mo.  471;  Campbell  v.  v.  Underhill,  144  N.  Y.  310;  Pahnere. 
Kansas,  102  Mo.  320.  Pakaer,  150  N.  Y.  139,  147 ;  Buffalo  v. 

'  Watson  V.  Carver,  27  App.  D.  C.  Delaware,  L.  &  W.  R.  Co.,  190  N.  Y. 
666;  Gage  v.  Mobile,  &  O.  R.  Co.,  84  84,  97;  Newton  u.  Dunkirk,  106  N.  Y. 
Ala.  224;  Moore  p.  Johnston,  87  Ala.  Supp,  125;  Lent  o.  Tilyou,  106 
220;  Mobile  v.  Fowler,  147  Ala.'403;  N.  Y.  App.  Div.  189,  194;  Palmer  v. 
People  e.  Heed,  81  Cal.  70,  79;  Eureka  East  River  GaaCo.,  IISN.Y.  App.  Div. 
V.  Goghan,  81  Cal.  524;  Nilea  o.  Loa  677,  682;  Witte  p.  Koetner,  123  N.  Y. 
Angeles,  125  Cal.  572,  577;  McLean  App.  Div.  824;  Cincinnati  de  M.  V.  R. 
V.  Uwellyn  Iron  Works,  2  Cal.  App.  Co.  v.  Roseville,  76  Ohio  St.  108; 
346;  Healey  o.  Atlanta,  126  Ga.  736;  Commonwealth  c.  Shoemaker,  14  Pa. 
Fisk  V.  Havanna,  88  III.  208;  Littler  Super.  Ct.  194;  Oakley  v.  Luzerne  25 
V.  Lincoln,  106  III.  353,  368;  Hamil-  Pa.  Super.  Ct.  426;  Intematiooal  & 
ton  V.  Chicago,  B.  &  Q.  R.  Co.,  124  111.  G.  N.  R.  Co.  v.  Cuneo  (Tei.  Civ.  App.), 
236;  Augusta  o.  Tyner,  197  lU.  242;  108  S.  W.  Rep.  714;  Buntin  v.  Dan- 
RuaseU  o.  Chicago  &  M.  El.  R.  Co.,  ville.  93  Va.  200,  204. 
206111.155;  Vemce  e.  Madison  County        "The  owner  of  land  can  neither 


Ferry  Co.,  216  III.  345;  Stacey  v.  create  nor  destroy  a  highway  over  it 
Glen  Ellyn  Hotel  Co.,  223  HI.  546;  without  the  co-optraHan  of  OtepiOiu 
Swedish  Evangelist  Lutheran  Church  He  may  lay  out  a  proposed  street  o 


p.  Jackson,  229  111.  606;  Ingiaham  v.  his  land,  grade  it  and  oifer  it  b 
Brown,  231  111.  256;  Dickerman  v.  public  for  use,  but  it  does  not  become 
Marion,  122  HI.  App.  164;  Steinauer  a  public  highway  until  it  ia  accepted 
p.  Tell  CSty,  146  Ind.  490;  Lightcap  v.  as  such.  At  an^  time  before  accept- 
North  Judson,  154  Ind.  43,  46;  Hunt-  ance,  he  can  withdraw  his  tender  of 
ington  V.  Townsend,  29  Ind.  App.  269;  dedication;  but  after  acceptance,  his 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  p.  control  ceasee,  except  that  he  may  still 
Wwrum,  42  Ind.  App.  179;  82  N.  E.  use  his  land  for  such  purposes  as  do 
Rep.  934;  Gillespie  v.  Dulii^,  41  Ind.  not  interfere  with  its  Tree  use  for  all 
App.  217;  83  N.  B.  Rep.  728;  Carter  street  purooses.  When  accepted,  it 
V.  Barkley,  137  Iowa,  610;  115  N.  W.  becomes  ipso  fado  subject  to  the 
Re;).  21;  Stat«  v.  Wilson,  42  Me.  9;  easement  of  a  street  over  it  for  all 
White  p.  Bradley,  66  Me.  254;  Dorman  proper  street  uses,  until  the  public 
p.  Bates  Mfg.  Co.,  82  Me.  438;  Bangor  yields  up  ita  right  in  some  manner 
p.  Maine  Cent.  R.  Co.,  97  Me.  151,  157;  proinded  by  law."  Per  Vonn,  J.,  in 
Baltimore  u.  Broumel,  86  Md.  153;  Buffalo  p.  Delaware,  L.  4  W.  R.  Co., 
Valentine  p.  Hagerstown,  86  Md.  488,  190  N.  Y.  84,  97.  The  essentials  of  a 
488;  Peoples.  Jonea,  6  Mich.  176,  1S3;    common  law  dedication  are  thua stated 


>iu.     Wayne    County    o.    Miller,    31  to  constitute  a  dedication  at  Cu^u>uu 

Hich.  447;   Cass  County  v.  Banks,  44  law  it  is  essential  (1)  that  there  be  an 

Mich.    467;      Chapman    v.    Sault   Ste  intention,  on  the  part  of  the  proprietor 

Marie,  146  Mich.  23;    Becker  p.  St.  of  the  land  to  dedicate  the  same  to 

Charles,  37  Mo.  13;    Brinck  v.  Collier,  public  use;    (2)  that  there  be  an  ao 

66Mo.l04;  St.  Louis  p.  St.  Louis  Uni-  ce^nce  thereof  bv  the   public;    and 

versity,  88  Mo.   155,   168;   Voseen  v.  (3)  that  the  proof  of  these  facta  be 

Dautel,  116  Mo.  379;  Baker  v.  Squire,  clear,  satisfactory  and  unequivocal." 
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the  wftDts  of  the  community  at  large.'  In  the  absence  of  a  statutory 
restriction  or  prohibition,  it  is  generally  held  that  acceptance  by  the 
public  may  be  shown  by  long  eoniinvcd  -user  without  any  acts  or 
conduct  on  behalf  of  die  municipal  corporation.*     Whether  the 

'NewOrlean8tr.UmtedStates,10Pet.  poaes  for  whicli  it  is   dedicated.  .  .  . 

(D.S.}662,713,perUr. Justice  Jlfcl^n.  When   tbe  dedication   is  beneficial  or 

'  Watson  V.  Carver,  27  App.  D.  C.  greatly  convenient  or  necesstuy  to  the 

555;  Mobile  v.  Fowler,  147  Ala,  403;  public,  an  acceptance  will  be  implied 

Stone   r.   Brooka,   35   Cal.   489,   497;  irom     ilight     circumBtaacM."      Alden 

People  V.  Davidson,  79  Cal.  166,  170;  Coal  Co.  v.  Challis,  200  111.  222.     Bee 

ftnith  E.  San  Luis  Obispo,  96  Col.  463,  to  same  effect,  Owen  v.  Brookport,  208 

470;  Hall  o.  Kauffmao,  106  Cal.  451;  111.  35,  44. 

Helm  V.  HcCture,  107  Cal.   199,  204;         The  diffefent  methods  in  which  a 

BObv  v.  Hammel,  38  Conn.  574;  Hall  highway  mav  be  created  are  thus  de- 

V.  Meriden,  48  Conn.  416;  Hartford  v.  scribed  by  Vann,  J.  in  Cohoes  «.  Dela- 

New  York  &  N.  E.  R.  Co.,  59  Conn,  ware  A.  H.  Canal  Co.,  134  N.  Y.  397, 

250;    Kent  v.  Pratt,  73  Conn.  573;  402.      "Public     higbwaya     may     be 

Summen  v.  State,  51  Ind.  201,  204;  created  in  four  ways:   1.  By  proceed- 

Green  v.  Elliott,  86  Ind.  63;  Getman  ingn  under  statute.     2.  By  prescrip- 

Bank   v.    Broee,    32    Ind.    App.    77;  tion,  or  where  land  is  used  by  the 

Hammond  v.  MsJier,  30  Ind.  App.  286;  public  for  a  highway  for  twenty  years, 

Gillespie  v.  Duling,  41  Ind.  App.  217;  with  the  knowledge,  but  without  the 

83  N.  E.  Bep.  728;  Taraldson  u.  Lima  consent,  of  the  owner.    The  preaump- 

"    '  ■"""    "    '    '       "  ■■       of  a  grant  of  the  right  of  way 

ffnun  the  ment  lapse  ol  said 
of  time  in  connection  with  tbe 

Kan.  312,  316;   Raymond  r.  Wichita,  adveree  user  by  the  public.     3.  By 

70  Kan.  523;   Aimistead  v.  Vicksburg,  dedication  through  oSer  and  implied 

S.  &  P.  R.  Co.,   47  La.   An.    1381;  acceptance,  or  where  tbe  owner  throws 

Abbott  V.  Cottage  City,  143  Mass.  521,  open  his  land  intending  to  dedicate  it 

525;   Attom^-General  v.  Abbott,  154  for  a  highway,  and  the  public  use  it 

HasB.  323,  328;    Diamond  Match  Co.  for  such  a  length  of  time  that  th^ 

e.  Ontonagon,  72  Mich.  249;    Wilder  tvould  be  seriously  iaconvenienced  1^ 

e.  St.  Paul,  12  Minn.  192,  211;  Morse  an    interruption    of    tbe    enjoyment, 

tr.   Zeiie,   34   Hinn.   35,   37;     Price  v.  This  rests  upon  the  principle  that  tbe 

Brackenridge,  92  Mo.  378;    B<>ker  v.  owner  is  estopped  from  revoking  his 

Vandarburg,   99    Uo.    378;     Casndy  offer  after  the  public  have  acted  on  it 

*.  SulKvan,   75  Neb.  847;   Keyport  v.  for  so  long  a  period  that  it  would  be  ft 


Fnehold  &  A.  R.  Co.,  74  N.  J.  L.  fraud  upon  tbem  if  he  were  permitted 
480;  Holdane  v.  Cold  Spring,  21  N.  Y.  to  do  so.  No  particular  length  of 
474,  479;    Palmer  v.  £^at  River  Qas  time  b  required  to  effect  such  a  dedi- 


Go.,  116  N.  Y.  App.  Div.  677,  682,  per  cation  as  every  case  of  an  estoppel  m 
OaynoT,  J.;  Wttte  v.  Koemer,  123  nou  necessarily  depends  upon  its  own 
N.  Y.  App.  Div.  824;  Deadwood  v.  facts.  4.  By  dedication  through  oSer 
Whittaker,  12  S.  Dak.  515,  522;  Gil-  and  actual  acceptance,  or  where  tbe 
lean  r.  Frost.  25  Tex.  Civ.  App.  371;  owner  throws  open  his  land  and  by 
^>encer  v.  Arlington,  49  Wash.  121;  acts  or  words  invites  acceptance  a 
94  Pac.  Rep.  904;  Pence  v.  Bryant,  tbe  same  for  a  highway,  and  tbe  public 
64  W.  Va.  263,  269;  Harper's  Ferry  authorities,  in  charge  of  tbe  aubjeet, 
r.  Kaplon,  58  W.  Va.  482;  Buchanan  formally,  or  in  terms  accept  it  as  a 
•.Curtis, 25W1S.99;  Childsn.Nelson, 69  highway.  In  the  absence  of  an  actual 
Wis.  125;  Smith  u.Beloit,  122  Wis.396.  conveyance  the  owner  does  not  part 
"The  acceptance  may  be  an  ex-  with  his  title  to  the  land,  but  only 
press  one,  evidenced  by  some  formal  with  the  right  to  possession  tor  the 
act  of   the   public   authorities;     or  it   purpose  of  a  highway.    Although  there 


„   .      ---   -- „— i  by  t 

b  dedicated,  or  it  may  be  implied  of  authority  in  this  State." 

1  tiaer  by  the  pubUe  for  the  pur-        Kentucky.     In   this  State   it  was 


IT  be  one  implied  from  their  acts,  has  been  some  conflict  of  opinion  upon 
;h  as  repairing,  improving,  lighting,  the  subject,  we  understand  this  to  be 
otherwise  aaauming  control  of  the   tbe  law  as  established  by  the  weight 
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user  by  the  public  la  of  such  a  nature  as  to  constitute  an  acceptance 
ia  a  question  of  fact,*  depending  upon  the  circumstances  of  the 
particular  case.  No  general  rule  can  be  laid  down  defining  the 
dixration  or  the  character  of  the  public  user  which  will  be  deemed 
to  be  an  acceptance  of  the  dedication,  but  it  may  be  said  that  in 
general  it  must  be  of  such  a  nature  and  continue  for  such  a  time 
as  to  render  the  reclamation  of  the  lands  by  the  owner  unjust,  in- 
equitable and  improper  as  impairing  the  public  interests  and  affect- 
ing private  rights.'    The  elements  of  estoppel  are  an  important 

formerly  held  that  user  by  the  general  Hobba  v.  Lowell,  19  Pick.  (Mobs.)  415; 
public  does  not  conatitute  on  accept-  Bowets  v.  Suffolk  Hfe.  Co.,  4  Cuab. 
anca  of  dedicated  laods  for  any  pui-  (Haaa.!  332;  Morse  r.  Stocker,  1  AUen 
pose,  and  that  the  acceptance  must  be  (Hoss.),  ISO:  Bayden  v.  Stone,  112 
effected  by  the  act  of  the  local  authori-  Haas.  346;  Guild  v.  Shedd,  150  Maaii. 
ties.  Gedge  v.  Commonwealth,  9  255."  Hofmet,  J.,  pcnnts  out  in  Abbott 
Bush  (Ky.),  61,  04;  Wilkins  v.  Bames,  v.  Cott^  City,  143  Mass.  521,  that  no 
79  Ky.  323;  Louisville  &  N.  R.  Co.  e.  distinction  has  been  made  in  Maasa- 
Survant,  96  Ky.  197.  But  ia  a  later  chueetts  between  what  is  neceaaary  to 
caae  the  court  recanaidered  theee  d«-  make  a  town  liable  for  a  defect  and 
cisioos,  and  held  that  long  continued  what  is  sufficient  to  deprive  the  owner 
public  use  of  a  way  was  aufficient  to  of  his  righta;  and  that  in  the  caae  of 
constituM  an  acceptance  of  ttie  dedi-  public  ways  the  acceptance  for  dther 
cation,  "when  the  road  is  a  benefit  purpoee  must  be  by  the  public  authori~ 
to  the  public  and  not  a  burden."  tiea.  Whene,  however,  the  dedication 
Riley  «.  Buchanan,  116  Ky.  625.  is  of  a  public  park,  the  court  in  the 
M(utachiuett».  This  State  seems  to  case  last  cited  qualified  the  rule,  hold- 
be  an  exception  to  the  rule  that  a  dedi-  ing  that  as  the  use  is  in  the  public  at 
cation  of  a  public  way  may  be  accepted  lai^  there  b  no  aubatantial  ground 
by  user  by  the  zenemJ  pubhc.  For  all  upon  which  acceptance  by  the  town 
purpoaes  it  would  aeem  to  be  the  rule  can  be  declared  to  be  neceaaary;  and 
that  the  acceptance  of  a  public,  wtay  that  apart  from  the  conaidetationB 
must  be  by  the  act  of  the  public  au-  specially  applicable  to  highways,  the 
thorities.  In  Moffatt  v.  Kenny,  174  so-called  acceptance  which  ia  essentiBl 
Mass.  311.  313.  KnowUon,  J.,  thuseum-  to  perfect  a  dedication  may  be  indi- 
marized  the  rule  adopted  fay  the  courts  cated  by  common  user;  or,  as  it  might 
of  that  State;  "u)  this  Common-  be  better  put,  acceptance  will  be  pre- 
wealth  there  can  be  no  public  way  b^  sumed  if  the  gift  is  beneficial,  and 
dedication  without  an  acceptance  of  it  user  ia  evidence  that  it  is  beneficial. 
by  the  public  authorities.  Before  the  In  Attomey-Geneisl  v.  Abbott,  154 
enactment  of  St.  1846,  c.  203,  aueh  an  Mass.  323,  a  case  aiso  involving  the  ac- 
acceptance  could  be  shown  either  by  ceptance  of  a  dedication  of  a  public 
a  vote  to  accept  or  by  circumatancea  park,  the  court  said:  "The  acceptance 
f^ving  rise  to  a  atroi^  implication,  of  auch  a  dedication  at  common  law 
such  as  frequent  and  long-continued  need  not  appear  of  record,  and  need 
use  by  the  public,  and  repairing,  not  be  by  the  town.  The  acceptance 
lighting,  or  other  significant  acta  of  is  by  the  public  at  hnj^,  and  the  prin- 
persons  authorized  to  represent  the  cipal  thing  to  show  it  ia  use  by  the 
city  or  town  in  that  behalf.  Hemp-  public.  There  is  no  need  of  a  fonnal 
hill  V.  Boston,  8  Gush.  (Maas.)  195.  grantee.  The  fee  remains  in  the 
While  public  use  may  t»  important  original  owner."  See  alao,  Nicodemo 
as  evidence,  it  ia  not  in  itself  aufficient  v.  Southborough,  173  Mass.  456,  469; 
to  ahow  an  acceptance.  Since  the  en-  Slater  v.  Gunn,  170  Maaa.  509,  612; 
actment  of  the  atatute  above  referred  Commonwealth  v.  Iiow,  3  Pick.  (Mass.) 
to  there  can  be  no  effectual  acceptance  408. 
without  a  laying  out  of  a  way  m  the  'See  poaf.j  1093. 
ordinary  mode  prescribed  oy  the  '  Niles  t>.  Los  Angeles,  125  Cal.  572; 
statutes.      Pub.    Sts.    c    49,    i  94.  Pence  v.  Bryant,  54  W.  Va.  263, 269. 
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feature  in  a  completed  dedicadon.  After  lands  have  been  set  apart 
for  public  use  and  enjoyed  as  such  and  private  and  individual 
rights  have  been  acquired  with  reference  thereto,  the  law  considers 
that  there  is  something  in  the  nature  of  an  estoppel  in  pais  which 
precludes  the  original  owner  from  revoking  the  dedication  and 
reclaiming  the  lands  from  the  pubUc  use.* 

S  1087  (642).  AcoeptanoB  by  Honldpal  Aathoiitiei.  —  But  the 
acceptance  of  lands  dedicated  to  a  public  use  may  also  be  established 
by  the  ads  of  the  municipal  autkorUie*,  for  the  municipality  is  the 
trustee  of  the  public  and  its  agent  in  applying  the  lands  to  the  public 
uae  to  which  they  are  dedicated.  For  some  purposes,  acceptance 
by  the  municipal  authorities  b  essential,  and  acceptance  by  mere 
public  user  ia  not  sufficient.  Thus,  in  order  to  charge  the  municipal- 
i^  or  local  district  with  the  duty  to  repair,  or  to  make  it  liable  for 
injuries  for  suffering  the  street  or  highway  to  be  or  remain  defective, 
there  must  be  more  than  an  acceptance  of  the  dedication  by  general 
public  user.  There  must  be  an  acceptance  by  the  municipality, 
or  by  the  proper  or  authorized  local  public  authorities.*    It  has, 

■  Gnwuati   v.    White's   Leasee,    6  187  111.  504,  618;    RusscU  n.  Lincoln, 

Pet.  (U.  8.)  431,  437;  per  Mr.  Justice  200  lU.  511,  517;  WLUey  i..  People,  36 

Tftomown.  See  also,  Morgr- -  "'•= "'    *—  "^^  '-■■= '- -  "-" — 

&  A.  R.  Co.,  96  U.  S.  71fl 
Oemento,  3  Colo.  484. 
ia  but  a  phrase  of  eatoi 

Cal.  298'.  In  NoTee  v.  Ward,  19  toioi.  S.  W.  Rep!  260,  quoting  text;  State 
250,  265,  SloTTs,  J.,  said:  "This  doc-  v.  Wilson,  42  He.  90;  Haybeny  v. 
trine  [of  dedication}  reetB  on  the  Standish,  56  He.  342;  Bartlett  v. 
intelligible,  rational,  and  wholesome  Bangor,  67  Me.  460,  466,  quotine  text, 
principle  of  common  law  that  when-  Kennedy  c.  Cumb^and,  65  Hd.  514, 
ever  a  person  has  made  repreeeata-  521,  quoting  t«xt;  8tat«  r.  Kent 
tions  or  pursued  a  line  of  conduct  with  County,  83  Md.  377 ;  Baltimore  *. 
a  view  to  lead  ot  induce  others  to  Broumel,  86  Md.  153;  Ogle  v.  Cumber- 
adopt  a  particular  course  of  action,  land,90Md.  59, 62,dtingtext;  Durgin 
and  such  representations  or  conduct  v.Lowell.  3  Allen  (Haas.),  398;  Bowers 
have  produced  that  effect,  they  shall  v.  BtiBolk  Mfg.  Co.,  4  Cush.  (Mass.) 
be  held  to  be  binding  and  conclusive  332;  Hayden  ».  Stone,  112  Mass.  346; 
against  him,  and  he  shall  not  after-  Abbott  v.  Cottage  City,  143  Mass,  521, 
wards  be  permitted  to  detract  or  524;  Moffatt  e.  Kenny,  174  Mass.  311, 
repudiate  them  to  the  injury  of  those  314;  Stickler  v.  Sodus,  131  Mich.  510; 
who  have  been  induced  tnus  to  act."  Chapman  v.  Sault  Ste  Marie,  146  Mich. 
»  Stone  V.  Brooks,  35  Cal.  489,  497;  23;  St,  Paul  4  D.  R.  Co.  v.  Duliith, 
An;her  n.  Salinas  City,  93  Cal.  43;  73  Minn  270,  275;  Te^rden  v. 
Salida  V.  McKinna,  16  Colo.  523,  627,  McBean,  .  33  Hiss.  283;  Harrison 
citingtext;  Parsons ».  Atlanta Univer-  County  u.  Seal,  66  Miss.  129;  Moore  p. 
tdty,  44  Ga.  529;  Geor^a  R.  &  B.  Co.  Cape  Girardeau,  103  Ho.  470;  Hunter 
e.  Atlanta,  118  Ga.  486:  Sandersvilleji.  e.  Weston,  111  Mo.  176;  Meiners  p. 
Hurst,  111  Ga.  453;  Kelsoe  v.  Ogle-  St.  Louis,  130  Mo.  274;  Baldwin  tr. 
thorpe,  120  Ga.  961,  D53;  People  v.  Springfield,  141  Mo.  205,  212;  Down- 
Worth  Tp.  Highway  Com'rs,  62  lU.  end  v.  Kansas  City,  156  Mo.  60; 
498;  Littler  v.  Lineohi,  106  111.  353,  Johnson  t>.  St.  Joseph,  96  Mo.  App. 
370,  dting text;  Woollacott  v.  Chicago,  663;   Knight  v.  Kansas  Qty,  113  Mo. 
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however,  also  been  held  that  an  acceptance  by  the  munidpal 
authorities  is  iipplied  ^m  user  by  the  public  when  the  use  is 

App.  561,  564;    Foster  ti.  Kansas  City,  acceptance   by   the   public."      Citiog, 

114    Mo.    App.    728,    730;     Hobokea  Noyea  v.   Ward,   19  Conn.   2S0,   2fl4; 

M.  E.  Churcti  i>.  Hoboken,  33  N.  J.  L.  Green  v.  Canaan,  29  Conn.   157,   163; 

13;  Hoboken  Land  A  I.  Co.  G.  Hoboken,  Guthrie  v.  New  Haven,  31  Conn.  303, 

36  N.  J.  L.  640  645;   Holmea  v.  Jersey  321 ;  Hartford  v.  New  York  &  N.  E.  R. 

City,     12   N.   J.    Eq.   299;    Attorney-  Co.,  69  Conn.  250.  252.    Hen(»,  it  has 

General  v.  Morris  &  E.  R.  Co.,  19  N.  J.  been  beld  that  where  a  dedication  was 

Eq.  386 ;   Booraem  v.  North  Hudson  C.  attempted  by  platting  and  by  a  quit- 

R.  Co.,  39  N.  J.  Eq.  465;   Brigantine  v.  cl^m  deed  by  the  owner  of  the  [and 

Holland  Trust  Co.  {N.  J.  Eq.),  36  Atl.  to  a.  trustee  tor  the  city,  and  afterwards 

Rep.   344;    Oswega  v.   Oswego  Canal  the    trustee    conveyed    the    dedicated 

Co.,  6  N.  Y.  257;  Lewis  v.  New  York,  lands  to  the  city,  referring  in  the  con- 

L.  E.  ft   W.  R.  Co.,  123   N.  Y.    490;  veyance   to   the    map   on    which   the 

Stapletot)  11.  Newburgh,  9  N.  Y.  App.  streets  were  laid  down,  the  dedicated 

Div.  39;   Steel  ti.  Huntingdon,  191  Pa.  lands  did  not  become  a  highway  with- 

627;     Pittsburg   v.    Eppms-Carpenter  out  actual  user  by  the  public  although 

Co.,  194  Pa.  318,  322;    Downing  c.  other  streets  on  the  map  were  accepted 

Coatesville,    214    Fa.    291;     State    o.  by  such  use,  and  although  there  had 


nd,    1    R.    I.   49;    Blodget    been  a  vote  by  the  city  to  accept  tl 
p.   twytuMa,    14    Vt.   288;    Hyde    v.    conveyance  ot  the  streets.    NewYort, 
Jamaica,  27  Vt.  442,  443;    Folsom  v.    N.  H.  &  H.  R.  Co.  v.  New  Haven   46 


ja^WUVa,    ill     T  1,.    ■»■!£,    -iio,     a^uibuiu   v-  il.   XJ..   OL  XX.   JV.   i_^.   V.   iicw   xiftvcu,  tv 

UnderhiU,  36  Vt.  580;  Tower  v.  Rut^  Conn.  257.  See  ako,  Hall  v.  Meriden, 
land,  66  Vt.  28;  Winchester  v.  Carroll,  48  Conn.  416,  431. 
99  Va.  727,  739,  citing  text :  Richmond  Indiana.  It  has  been  held  that 
V.  Gallego  Milts  Co.,  102  Va.  165,  171,  acceptance  by  pubUc  user  is  sufficient 
citing  teit;  Lynchburg  Traction  &  L.  to  charge  the  municipality  with  liability 
Co.  V.  Quill,  107  Va.  86;  Hast  e.  for  defects  without  the  proof  of  any 
Piedmont  &  G.  R.  Co.,  62  W.  Va.  398,  formal  acceptance  by  the  municipality 
citing  text;  Pence  v.  Bryaat,  64  W.  Va.  or  the  adoption  of  the  street  or  way  by 
263,  citing  text.  the  municipal  officers  to  other  acta. 
ConnedicTii.  The  rule  in  this  State  Hammond  v.  Maher,  30  Ind.  App.  286. 
is  unique,  and  it  is  believed  that  it  is  But  it  is  to  be  observed  that  tne  only 
not  adopted  in  any  other  State.  Ac-  authority  cited  which  eupporta  thu 
ceptance  by  the  public  by  public  user  doctrine  is  the  case  of  Green  v.  Canaan, 
is  sufficient  to  charge  the  town  with  29  Conn.  157,  which  as  shown  above  is 
liability  for  injuries  through  failure  to  founded  upon  the  peculiar  doctrine 
repair  Green  r.  Canaan,  29  Conn.  167;  adopted  in  Connecticut.  The  other 
Guthrie  V.  New  Haven,  31  Conn.  308.  cases  cited  only  support  the  view  that 
Not  only  is  this  the  case,  but  it  is  held  there  may  be  an  acceptance  by  user  so 
that  the  municipality  has  no  power,  far  as  the  public,  as  dutinguished  from 
independently  o(  public  user,  and  the  municipal,  rifht,  is  concemed- 
without  express  legislative  authority,  It  has  been  hela  that  an  indictment 
to  establish  a  highway  by  accepting  for  obstructing  a  highway  or  street  will 
a  dedicatiou  for  that  purpose.  Thus,  not  Ue  when  the  dedication  of  the 
in  Makepeace  v.  Waterbury,  74  Conn,  highway  or  street  has  not  been  ao- 
360,  an  action  to  recover  damages  for  cepted  by  the  municipal  authorities, 
personal  injuriea,  Hamerdty,  J.,  said,  Gedge  «.  Commonwealth,  9  Bush 
''The  aecepUnce  must  be  by  the  (Ky.),  61 ;  State  v.  Bradbury,  40  Me. 
'unorganized  public'  and  not  by  formal  154;  Hemphill  v.  Bcetoii,  8  Ciish. 
action  of  a  municipality.  Neither  (Mass.)  195;  Commonwealth  t>.  Low, 
town  nor  city  has  power  to  establish  a  3  Pick.  (Mass.)  408;  Commonwealth  v. 
highway  by  corporate  vote,  accepting  Belden,  13  Mete.  (Mass.)  10,  15; 
land  given  for  that  purpose,  when  the  Commonwealth  v.  Moorefiead,  118 
legislature  has  not  given  it  specific  Pa.  344;  CommonwealtJi  v.  Llewellyn, 
authority.  Acta  ot  a  municipaUty  14  Pa.  Super,  Ct.  214;  State  v.  Rich- 
may,  however,  tend  to  show  a  use  by  mpnd,  1  R.  I.  49;  Commonwealth  v, 
the  public,  as  well  as  its  nature  and  Kelly,  8  Gratt.  (Va.)  632.  See  also, 
extent,  and  for  this  reaaon  such  acts  People  v.  Underbill,  144  N.  Y.  310. 
may  be  relevant  to  the  question  <d  But,  ashaabeeasbowa,  insomeStateo, 
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continued  for  a  period  corretponding  vnth  the  staiviory  limilation 
of  real  adiona}  The  methods  in  which  the  municipality  may  ac- 
cept lands  dedicated  to  public  use,  and  become  liable  for  the  main- 
tenance of  streets,  ways  and  other  public  places,  are  of  great  variety, 
and  may  be  said  to  include  every  act  done  by  the  municipality 
through  its  proper  officers  in  the  exercise  of  its  jurisdiction  and 
control  of  public  streets  and  highways.  When  property  is  dedi- 
cated to  public  use  for  a  street,  way  or  other  purpose,  the  accept- 
ance by  die  municipality  need  not  be  express  and  appear  of  record, 
but  may  be  implied  from  any  acts  showing  the  recognition  by  the 
municipahty  of  its  existence  as  a  pubhc  street  or  hi^way  and  the 
assumption  of  control  over  the  same  as  by  repairs  and  improve- 
ments, knowingly  made  and  ordered  or  knowingly  paid  for  by  the 
local  authorities,  which  has  the  legal  power  to  adopt  the  street  or 

by  statute,  a  pubUc  highway  cannot  and   repairing   of   streets  and    roads 

eztKt     without     acceptance     by     the  impose  an  expense  on  the  public,  and 

municipal    authorities,    and   some    of  in  this  State  (GeorKetowu  St.  Com'ra  v. 

these  demons  may  have  been  rendered  Taylor,  2  Baj  (S.  Car.),  282),  subject 

on  the  ground  toat  in  the  particular  the  authorities,   whose   duty  it  is  to 

State,  acceptance  by  the  act  of  the  repair,  to  indictment  for  n^lect  of 

corporate    authorities    was    necessary  duty.     Now,  this  chaive  and  liability 

under  legislative  requirement.     As  to  can  only  be  imposed  by  law;    but  tf 

Haasachusetts.  see  i   1086,  ante.     In  the  simple  act  of  dedication  could  im- 

State  V.  Birminghsm,  74  Iowa,  407,  an  pose  them,  then   they  would  be  im- 

indictment  for  obstructing  a  highway  posed,  not  by  law,  but  by  the  will  of  an 

was  sustained  although  there  had  been  individual.    All  the  cases,  both  English 

no     acceptance     by    the     municipal  and  American,  sustain  these  positions. 

authorities.  Rex  v.  Leake,  5  Bam.  &  Ad.  469,  does 

In  State  o.  Carver,  S  Strob.  <B.  Car.)  not   decide   that   there   need    be   no 

L.  217,  the  defendant  was  indicted  for  acceptance;   it  decides  only  that  where 

obstructing  two  streets  in  an  addition  a  road  has  been  establiahed,  by  use,  as 

to  a  town.    The  Streets  were  dc8ignat«d  a  pubhc  road,  the  parish  was  bound  to 

on  a  plat  by  the  proprietor,  and  the  repair,   without  any  act  of  adoption. 

defentWt's  lots  were  bounded  thereby.  The  use  by  the  public  was  the  eame  as 

Other   parties  were  interested   in  the  adoption   by  the  parish."     Followed, 

same    dedication,    and,    against   their  Aiken  T.  C.  c.Lithgoe,  7  Rich.  (S.  Car.) 

protest,  defendant  fenced  up  the  streets  Law,  435. 

m  front  of  his  lots.    These  had  never        '  JenningsD.T^bury,5Gray  (Mass.), 

been  accepted  t^  the  town  authorities,  73;  Bassett  v.  Harwich,  180  Mass.  585; 

or  worked  upon.    It  was  held  that  the  Gilder    v.    Brenham,    67    Tex.    345; 

defendant  could  not  be  convicted  on  Winchester  v.  Carroll,  99  Va.  727,  739. 

this  evidence,  and  that  the  mere  asser-  See  also  Kennedy  v.  Cumberland,  65 

tion  of  the  public  right  to  the  street  Md.  514,  521;   Baltimore  v.  Brourael, 

by  the  prosecuting  officer  of  the  State,  86  Md.  153. 

1^   indictment   for   their   obstruction.         But  in  Muaouri  it  is  held  tliat  mere 

was  not  sufficient.    The  court,  admit-  user  by  the  pabUc  for  any  length  of 

ting  that  there  was  a  dedication  so  far  time,    although    it    may    be    for    the 

as  the  proprietor,  by  any  act  of  his,  statutory  period  of  prescription,   will 

could  effect  it,  remarked  that,  "it  is  not  impress  upon  the  dedicated  lands 

very  clear,  from  the  authorities,  that  the   character   of   public   streets,   and 

witnout  some  act  of  acceptance   or  thereby  cast  upon  the  municipahty 

some  use  by  the  public,  the  owner  of  the    obligation  to  keep  them  in  re- 

tbe  land  cannot  create  a  street  in  a  pair   or  make   it   liable   for  failure  to 

town,  or  a  public  rood  in  the  country,  do  so.    Dowsead  v.  Kansas  City,  156 

Tbe  leuoD  is  very  clear.   The  opening  Mo.  60. 
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hi^way.*   If  tbe  property  is  dedicated  by  the  act  of  the  municipalily 
itself,  no  acceptance  by  the  munidpaii^  is  necessary.'     An  ad  of 

'  Solida  V.  McKinna,  16  Cob.  523;  Arnold  v.  Orange,  73  N.  J.  Eq.  280; 

Dur&ngo  n.  Davis,  13  Colo.  App,  285;  66  Atl.  Rep.   1052;  adoption  of  ordi- 

Shirk  t).  Chicago,  195  111.  298;   Hall  v.  nance  for  construction  of  sewer.  Matter 

Breyfogla,    162   Ind.   494,   495;     Bur-  of  Hunter,   163   N.   Y.   542,   rev'g  47 

KiughB  V.  Cherokee,    134   Iowa,  429,  N.  Y.  Apjp.  Div.  102;  Philadelphia  v. 


;    Abilene  v.  Wnght,  4  Kan.  App.    ThomaB'  Heire,  1S2  Pa.  494;  improv 
'   lUiBville  V.  Snow's  Admr.  (Ky.),   ment  of  Btreeta  and  hiriiwayB,  Mill._ 
.  Rep.  860;  Paducah  v.  John-  v.  Jonathan  Creek  Highway^  Comra., 


BOB  (Ky.),  93  8.  W.  Rep.  1035;  Ken-  125  111.  App.  431;  Parriott  p.  Hampton, 

nedy  «.  Cumberland,  65  Md.  514,  521;  134  Iowa,   157;   Lyons  v.   Mullen,  78 

Smith  V.  Buffalo.  90  Hun  (N.  Y.),  118,  Neb.  161;  110  N.  W.  R«p.  743;  im- 

125;  Flack  n.  Green  Island,  122  N.  Y.  provement  of  street  and  levy  of  apeda] 

107,    115,   citing   text;    Uhlefelder  n.  assessment   therefor,    Nichols   u.    New 

Mount   Veraon,   76   N.  Y,   App,    Div,  England   Fum.   Co.,    100   Mich.   230; 

S49;    Newton  o.  Dunkirk,   121  N.  Y.  expenditure  of  public  money  on  Btrceta, 

An>'  Div.  296,  298;   Guinn  v.  Eaves,  Weida  u.  Hanover^  30  Pa.  Super.  Ct. 

117  Tens.   524;  Richmond  t>.  Gallege  424;    adopting   omciai    map    showing 

Hills,  102  Va.  166, 171.  street,  Gibbs  v.  Ashford,  27  Tex.  Qv. 

Acceptance  by  tAs  municipal  authori-  App.  629;   maintaining  street   lamps 

ties  of  dedit^ted  ways  has  been  inferred  ana  granting  pennisaion  to  gas  com- 

bf  the  courts  frwn  the  following  acts :  pany  to  lay  m^ns,   Palmer  v.  East 

(Minance  accepting  dedicated  Btreets  Hiver  Gas  Co.,  115  N.  Y.  App.  Div. 

and  declaring  them  to  be  public  streets,  677;  or  electric  light  poles,  Durango 

Eureka  V.  Gates,  137  Col.  89;  Dallas  c.  o.  Davis,  13  Colo.  App.  285;  but  not 

Gibbs,  27  Tex.  Civ.  App.  275;  see  also  lights  erected  by  a  private  corporation. 


Elliot  V.  Atlantic  City,  149  Fed.  Rep.  althou)^  they  are  maintained  by  the 

849;    Peoples  Traction  Co.  ti.  Atlantic  village,  Arnold  v.  Orange,  73  N.  J.  Eq. 

aty,7lN.  J.  L.  134;  ordinance  laying  280;   66   Atl.    Rep.    1052;    i     " 

out  street,  Shirk  v.  Chicago,  195  IIL  opening  of  street,  Parriott  k 


;    Peopl  _  _^ 

aty,  71N.  J.  L.  134;  ordinance  laying  280;   66   Atl.    Rep.    1052;    notice   of 

-"'  -^ --'    Shirk  *.  Chicago,  195  IIL  opening  of  street,  Parriott  n.  Hamp- 

^^o,   ..^^^.B  made  and  ordered.  Day-  tan,  134  Iowa,  157;  taking  possemion 

ton  V.  Rutlaad,  84  III,  279;    Mander-  of  water  pipes,  hydrants,  &o.,  and  oon- 

BChid  V.  Dubuque,  29  Iowa,  73;   State  necting  them  with  city's  general  water 

V.  Kent  County,  83  Md.  377,  382,  citing  system;   Chicago   v.    Smith,   204   HI. 

text;  Hayden  «.  Attleborough,  7  Gray  356;  agreement  by  village  with  dty 

(Mass.),    338;      Eckerson    v.     Haver-  granting  city  right  to  lay  water  inpee 

straw,  6  N.  Y.  App.  Div.  102;   Spencer  through  certain  streets  as  shown  on  a 

p.  Arlington,   49   Wash.   121;  94  Pac.'  map,  Arnold  b.  Orange,  73  N.  J.  Eq, 

Rep.  904;  grading,  curbing,  and  ooti-  280;  66  Atl.  Rep.   1052;  dining  well 

fying  owners  to   construct  sidewalks,  in  street,  Aiken  w.  Lithgoe,  7  Rich.  Law 

Riddle  v.  Charlestown,  43  W.  Va.  796,  (S.   Car.),   435;   cleami^  away  snow 

798;     working    highway,    Johnson    v.  from   street   and   requinng   owner   to 

State,  1  Ga.  App.  195;  occasional  re-  clear  sidewalks,  Stapleton  u.  Newburgh, 

pairs  coupled  with  long  user,  Fowler  9  N.  Y.  App.  Div.  39;  bringing  an 

tr,  Linquist,   138  Ind.  M6;    Common-  action   of  ejectment,  Atlantic   City  v. 

wealth  p.  Belden,  13  Mete  (Mass.)  10;  Groff,  64  N.  J.  L.  527;  Hohokus  v. 

approval  of  plat  and  improvement  of  Erie  R.  Co.,  65  N.  J.  L.  353;  Atlantic 

street  by  order  of  city  council,  Seattle  City  f.  Snee,  68  N.  J.  L.  39. 

V.  EiU,  23  Wash.  92;    grading  street,  The  method  pregcribed  by  charter  for 

Oettii^r  V.  District  of  Columbia,   18  the  acceptance  of  dedicated  streets  by 

App.  D,  C.  375;    paving  and  curbing,  adopting  a  special  ordinance  held  not 

Hajcton  V.  Kansas  City,  109  Mo.  53,  02;  to  exclude  common  law  meUioda  ol  BiCQeptr 

grading,     ditching,     and     sidewalking  ance  by  tbe  municipality.     Arnold   v. 

streets  with  cinders,  Conner  v.  Nevada,  Orange,  73  N.  J.  Eq.  280;  66  Atl.  Rep. 

188  Mo.  148,  159;  constructing  pubUc  1052;  Matter  of  Hunter,  164  N.  Y.  365. 

■ewer    at     expense     of     mumcipality  In  Michigan  it  has  been  held  that 


'  When  the  dedicatJon  is  made  by  from  the  act  of  dedication.    Attome;' 
the  municipahty  itself,  acceptance  bv  General  v,  Tair,  148  UMi.  309,  31fi. 
the  niunicipaUty  is  necessarily  implied 
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the  legislatwre  adopting  the  way  \a  aufificient  to  bind  the  municipality 
and  to  charge  it  with  responaibility.* 

aeeeptantx  by  a  dt^  of  land  dedicated  When  a  dedicated  highway  has  been 
for  a  street  may  be  inferred  from  a  reso-  accepted  by  the  municipality,  user  by 
lutioD  auihariting  the  amOrucHon  of  a  tbe  public  ts  not  essential  or  neceasiuy. 
n^rood  through  the  same.  Hichigan  The  way  may  be  dedicated  by  the 
Central  R.  Co.  v.  Bay  (^ty,  129  Mich,  owner,  accepted  by  tbe  town  or  city 
264.  But  in  lUinois  the  contrary  view  authorities,  and  it  becomes  a  way  at 
has  been  adopted  that  until  a  dedi-  oiic«,  although  never  used  by  the  pub- 
cated  wav  has  been  accepted  by  the  Uc  and  not  eaeential  to  the  public  con- 
municipal  authorities,  it  is  not  a  pub-  venience.  Hayden  t>.  Stone,  112  Haas. 
lie  street  in  such  sense  that  a  city  can  346,  350.  Wheic  an  owner  dedicated, 
grant  the  ri^ht  to  lay  street  rauroad  upon  a  map,  a  strip  of  land  within  a 
tr&cka  therein.  Russell  ir.  Chicago  &  town  for  a  street,  and  afterwards,  by  a 
U.  El.  R.  Co.,  205  111.  165.  new  isAorfer,  the  tovm  limit»  loere  reduced 

Iowa.  By  statute  it  is  provided  so  as  not  to  include  the  land,  it  was 
that  no  street  or  alley,  which  shall  be  held  tliat  the  city  could  not  accept  the 
hereafter  dedicated  to  public  use  by  land  so  dedicated,  because  it  bad  no 
the  proprietor  of  the  ground  in  any  extra-territorial  jurisdiction,  and  that 
dty,  shall  be  deemed  a  public  street  or  the  subsequent  extension  of  the  limits 
alley  or  to  be  under  tbe  use  or  control  to  cover  the  property  did  not  cure  the 
of  tlte  city  council,  unless  the  dedica-  inability  to  accept.  St.  Louis  v.  St. 
tion  shall  be  accepted  and  confirmed  Louis  University,  88  Mo.  155.  Other 
by  an  ordinance  specially  passed  for  proof  of  adoption.  Blodeett  v.  Royal- 
nich  purpose.  It  was  held  that  a  ton,  17  Vt.  40;  Detroit  v.  Det.  & 
street  is  not  a  pubUc  street  in  the  ab-  Milw.  R.  R.  Co.,  23  Mich.  173;  Baker 
Knee  of  the  ordinance  prescribed  by  o.  Johnston,  21  Mich.  319;  Shartlev. 
Statute.  Lauchlin  v.  Washinrton,  63  Minneapolis,  17  Minn.  308;  Emery  v. 
Iowa,  652.  But  later  decisions  lay  Washington,  1  Brayton  (Vt.),  128; 
down  the  rule  that  the  statute  does  not  Parsons  c.  Atlanta  Univ.  Trs.,  44  Ga. 
prevent  acceptance  being  shown  by  629;  Rose  v.  St.  Charles,  49  Mo.  509. 
'  ■  y  cannot  accept  a  dedication  for 
.  purpoees  of  lands  beyond  ilt 
«.  Co^rrove,  116  Iowa,  189.  Thus  if  limiix.  St.  Louis  v.  St.  Louis  Uni- 
tbe  city  assumes  control  and  by  ordi-  verdty,  88  Mo.  155.  See  also  Stealey 
nance  directs  the  grading  of  a  street,  v.  Kansas  City,  179  Mo.  400.  Index, 
it  becomes  liable  for  non-repair,  al-  BauTidaries ;  Charier;  Property. 
though  there  is  no  ordinance  espressly  In  Ontario,  it  is  provided  by  statute 
accepting  the  street.  Byerly  v.  Ana-  that  municipal  corporation  shall  not 
moea,  79  Iowa,  204.  Tbe  statute  only  be  liable  to  Keep  in  repair  any  roads, 
wplies  to  cities,  and  not  to  towns,  streets,  bridge  or  highway  laid  out  by 
muitngton,  C.  R.  &  N.  R.  Co.  v.  Co-  any  private  person  until  eatabliahed 
lumbus  Junction,  104  Iowa,  HO.  by  by-law  of  the  corporation  or  other- 


'  Rudolph  V.  Ackerman,  68  N.  Y.  formity  to  sud  plan,"  is  an  adoption 
App.  IMv-  M)6.  of  the  plan  or  map  as  part  of  the  char- 
Where  the  State  dedicates  streets  by  ter,  with  its  streets  there  marked 
platting  a  city  upon  its  own  land,  the  out  and  dedicated ;  and  the  acceptance 
B4:t  is,  of  itself,  an  acceptance  by  the  of  the  charter  operates,  ipso  facto,  as 
public.  Reilly  v.  Racine,  51  Wis.  526;  on  acceptance  of  such  dedication  with- 
tapra,  j  1076,  note.  A  statute  which  out  further  action  on  the  part  of  the 
declares  a  survey  showing  a  street  to  municipality.  Demopolia  c.  Webb,  87 
be  an  official  document  and  a  correct  Ala.  659;  Webb  v.  Demopolis,  95  Ala. 
delineation  of  the  street,  held  to  oper-  116.  Under  the  Ohio  Municipal  Cor- 
ale  as  an  acceptance  of  the  street,  porations  Act,  a  city  cannot  be  charged 
Palmer  s.  Clinton,  52  lU.  App.  67.  An  vriih  the  duty  of  repairing  streets  dedi^ 
act  of  the  general  assembly  incorpor-  cated,  unless  its  assent  tb  the  dedica- 
ating  a  town  providing  that  "all  the  tion  be  given.  Wisby  v.  Boute,  19 
tract  of  land  mcluded  in  the  plan  of  Ohio  St.  238.  See  also  Steubenville 
said  town  be  and  is  hereby  oeclared  n.  King,  23  Ohio  St.  610;  Lough  v. 
to  be  tto  limits  of  tbe  same  in  con-  Machlin,  40  Ohio  St.  332, 
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§  1088.  Partial  AccepUnee  of  Dadlcatton.  —  There  may  be  an 
acceptance  of  a  part  as  distinguished  from  the  whole  of  the  landa 
dedicated  to  a  public  way  or  street  or  other  public  use.'  The  ques- 
tion of  acceptance  is  always  one  of  fact,  and  the  use  of  a  part  of  a 
dedicated  street  may  be  of  such  a  nature  as  to  show  an  irUeniion 
to  accept  the  whole  street.  This  is  peculiarly  so  where  a  street  is 
laid  out  by  stakes,  or  by  the  erection  of  fences,  or  on  a  map,  as  of 

wise  assumed  for  publie  um  by  nich  Detroit  v.  Beecher,  75  Hich.  4S4,  4flB; 

eoTporatJoQ  in  the  matmer  provided  Pulton  v.  Mehienfield,  8  Obio  St.  440, 

by  statute.     Biggar  Mud.  Man.  (Can-  448;   State  v.  Trask,  6  Vt.  355,  367. 
ada),  1000,  p.  8W.  In  Bell  v.  Burlington,  B8  Iowa,  2Be, 

Li  lUituns,  it  has  been  held  that  a  plat  was  made  and  filed  which 
where  an  addition  to  a  ciW  is  platted,  showed  a  street  sixty  feet  iu  width 
and  the  city  extends  its  limita  by  taking  on  the  westerly  side  of  the  property, 
in  the  whole  addition  platted,  the  ac-  It  waa  apparently  intended  that  a  con- 
ceptance  of  the  plat  tor  that  purpose  tribution  of  thirty  feet  to  the  street 
by  the  municipal  authorities  and  tbe  shoidd  also  be  made  from  tfae  adjoin- 
inclusion  of  tbe  territory  covered  by  ing  property.  Tbe  city  used  and  im- 
the  plat  within  the  limits  of  the  mum-  proved  only  the  easterly  thirty  feet  of 
dpality  is  not  an  acceptance  of  the  the  strip  of  sixty  feet  shown  on  the  plat 
streets  and  alleys  sbown  on  the  plat,  and  the  adjacent  lot  owners  had  en- 
Russell  B.  Chicago  &  M.  El.  R.  Co.,  closed  and  improved  tbe  westerly 
205  111.  155 ;  Venice  v.  Madison  County  thirty  feet  thereof  for  a  period  of  thirty 
Feny  Co.,  21B  111.  345;  Reichert  Mill-  years.  It  was  held  that  it  must  be 
ing  Co.  V.  Froeburg,  217  III.  384,  388.  conclusively  presumed  that  only  the 
But  in  Iowa,  in  the  case  of  a  statutory  portion  imprffoed  and  used  by  the  city 
dedication  it  was  held  that  the  accept-  Dad  been  accepted  as  a  stieet.  See  to 
ance  on  the  part  of  an  incorporated  the  same  effect,  Johnson  v.  Burlington, 
town  or  city  of  an  amended  charter  G5  Iowa,  197,  200.  A  dedicated  street 
which  included  an  addition  previously  becomes  a  highway  only  to  the  extent 
laid  off  and  platted,  amounted  to  ac-  to  which  it  is  actually  opened  and  used. 
ceptance  of  such  addition  and  the  Commonwealth  v.  Royoe,  152  Pa.  88; 
streets  and  alleys  thereon.  Des  Moines  Oakley  v.  Luteme,  25  Fa.  Super.  Ct. 
«.  Hall,  24  Iowa,  234.    Similarly  it  has  425. 

been  t^ld  that  an  act  reincorporating        In  South  Amboy  v.  New  York  & 

ft  town  as  "Md  off  in  streets,  lots,  and  L.  B.  R.  Co.,  66  N.  J.  L.  623,  626,  there 

alleys"  furnishes  proof  of  acceptance  was  a  dedication  of  certain  streets  by 

of  tne  dedication  of  streets  and  alleys  map  or  plat;  and  a  railroad  company 

already    lud   off.      Depriest    v.   Jones  having  taken  posaeSBion  of  one  of  the 

(Va.),  21   S.  E.  Rep.  478.     See  also  streets,    the   city    brought   ejectment 

to  the  same  effect  in  the  extension  of  against  it  to  recover  possession  of  tbe 

the  city  limits.  Little  Rock  v.  Wright,  street.    The  court,  unnecessarily  per- 

58  Aik.  142.  haps,  used  language  to  the  effect  that 

'  Mobile  V.   Fowler,   147  Ala.   403,  when  lands  are  platted  the  landa  dedi- 

407;   WolfskiU  v.  Los  Angeles  County,  cat«d  thereby  must  be  accepted  as  an 

8BCal.405;   Hall  n.  Meriden,  48  Conn,  entirety.    Kan  Sjk:^,  J.,  said:  "Dedi- 

416;     Kelsoe  v.   Oglethorpe,    120  Ga.  cation  of  a  street  is  a  dedicofion  o/ it  in 

951,  054;   Chicago  v.  Drexel,  141  III.  il»  enlirety.    The  equivalent  which  tbe 

89,   109;    Jordan  v.   Chenoa,   166   HI.  donor  receives  is  presumably  the  bene- 

630;  Hewea  p,  Crete,  175  111.  348;  Au-  fit  he  may  derive  from  it  when  accepted 

gusta    V.    Tyner,    197    111.    242,    246;  by    the    publid.       Manifest    injustice 

RuBBell  V.  Chicago  &  M.  El.  R.  Co.,  205  might  be  done  to  the  donor,  and  he 

Dl.  155,  167;    Reichert  Milling  Co.  v.  might  be  deprived  of  any  substantial 

Freeburg,  217  IU.  384,  387;    Bell  v.  advantage,  «  the  pubUc  could  select 

Burlington,  68  Iowa,  296;  Johnson  v.  and  accept  a  fraction  of  the  street  and 

Burlington,  95  Iowa,  197,  200;    Ken-  reject  the  balance.     An  acceptance  of 

nedy  v.  Cumberland,  65  Md.  514,  522;  part  must  constitute  an  aooeptanoe  of 

Field  «.  Manchester,  32  Mich.  279,  281 ;  the  whole," 
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a  designated  width,  but  the  public  travel  is  confined  to  a  strip  in 
the  center  of  the  dedicated  space.  Such  use  will  be  deemed  to  be 
evidence  of  the  acceptance  of  the  entire  width.*  The  same  principle 
may  apply  to  the  acceptance  of  a  street  or  highway  throughout  its 
length.  The  improvemeni  or  repair  of  iviermediaie  portions  of  a 
continuous  way  may  be  evidence  of  an  acceptance  of  the  entire  way.* 

>  WalldnB  V.  Lynob,  71  Cal.  21,  27;  93  Cal.  203,  a  street  was  dedicated  by 
EllBWorth  o.  Lonl,  40  Minn.  337;  map  which  showed  two  tracks  or  trav' 
Mcx)re  v.  Roberts,  64  Wis.  638.  See  eled  waya  with  a  water  course  and  trees 
also  Houston  v.  Finnegan  (Tex.  Civ.  between.  Only  one  way  was  used  by 
App.},  S5  8.  W.  Rep.  470.  Where  the  the  public.  It  was  held  that  the  use  of 
acceptance  of  a  platted  street  by  the  such  way  was  an  acceptance  of  the 
public  is  not  expressly  Umited  and  the  entire  street,  but  in  this  case  the  prop- 
entire  street  is  open,  such  acceptance  erty  owners  nad  conformed  their  fences 
must  be  taken  at  induding  tha  fvU  to  the  lines  laid  down  on  the  map. 
withh  of  the  street  as  shown  by  the  The  <)vieetion  under  consideration  was 
plat,  although  the  regular  travel  is  cort-  the  right  of  a  tailroad  compaajr  to  use 
fined  to  a  narrower  strip.  Sullivan  c.  tbe  street  for  its  track  under  its  fran* 
Tlchenor,  179  lU.  97.     To  tbe  same  chises. 

effect,  McDonald  v.  Stark,  176  111.  4fi6;  *  Furbury  Union  Agricultural  Board 
amniouBv.Comell.lR.I.519.  Where  v.  HoUy,  169  lU.  S;  Kensedv  v.  Le 
highways  are  esUblished  by  user  only  Von,  23  Minn.  £13,  515;  Morae  v. 
without  any  evidence  of  dedication,  Zeize,  34  Minn.  35,  37;  Scribner  v. 
user  of  a  tract  through  the  center  ofa  Blute,  28  Wis,  148.  In  order  to  effect 
way  otherwise  defined  as  of  a  certain  an  acceptance  of  dedicated  property  it 
width,  may  be  evidence  of  the  creation  is  not  necessary  that  the  public  use  the 
by  user  of  a  highway  of  the  entire  entire  property  dedicated.  Any  pub- 
width.  The  question  is  one  for  the  lie  use  of  part  of  tbe  property,  indicat- 
juiy  to  be  determined  by  it  in  view  of  iog  a  purpose  to  accept  the  gift,  fixes 
all  the  facts.  See  Davis  v.  Clinton,  58  the  public  right  to  the  whole.  Pitts- 
Iowa,  389;  Sprague  v.  Woite,  17  Hck.  burg  v.  Epping-Carpenter  Co.,  194  Pa. 
(Hase.J309:  Burrowse.Gue8t,£Utah,  318,328. 

91;  Whit«Bidea  D.  Green,  13  Utah,  341;  In  Kennedy  v.  Le  Van,  23  Miim. 
Schettler  u.  Lynch,  23  Utah,  305,  317.  513.  515,  there  was  a  continuous  trav- 
In  Hall  V.  Menden,  48  Conn.  416,  elea  track  for  a  distance  of  fourteen 
Loomis,  J.,  in  discuasing  partial  accept-  miles.  Work  had  been  done  upon  tbe 
ance  of  a  street  said:  "The  accept-  way  by  the  public  authorities,  but  not 
anee  of  a  street  by  the  public  ia  always  at  an^  point  oppodte  to  or  within  the 
one  of  fact,  tbs  law  merely  contribute  plaintifTs  land.  Plaintiff  having  fenced 
ii^  its  definition  of  the  term.  Wtiile  m  tlie  way,  tbe  public  authorities  threw 
the  acceptance  covers  only  what  is  down  the  fences  and  opened  up  tbe 
incidental  to  the  street,  there  is  yet,  way.  PluntiS  thereupon  sued  in  tiea* 
properly  speaking,  no  legally  construe-  paas  for  entering  his  land,  destroying 
tive  acceptance  unless  in  a  peculiar  fences,  etc.  The  defense  was  that  the 
case  which  we  will  hereinafter  con-  defendants  were  tovm  officers  engaged 
sider.  [The  dedication  of  all  the  streets  in  improving  a  public  highway  created 
cm  a  paper  village  laid  out  as  an  en-  by  a  common  law  dedication.  Comdl, 
tirety^  Thus  the  actual  use  of  a  street  J.,  Sfud;  "Whenever  the  matter  in 
laid  out  eighty  feet  wide  would  be  an  dispute  concerns  a  common  law  dedi- 
acceptance  of  a  street  as  of  that  width,  cation  by  the  owner  and  an  acceptance 
while  the  same  amount  of  use  of  a  street  b^  the  public  of  an  intermediate  par- 
laid  out  forty  feet  wide  would  be  an  tion  of  a  continuous  thoroughfare,  or 
■eeeptanee  (h  it  as  only  of  that  width,  line  of  rood,  evidence  of  the  construe- 
In  each  of  tbeae  cases  the  public  by  ite  tion  of  any  improvement,  or  the  mok- 
uae  has  aceep^^  it  as  it  was  dedicat«d  ing  of  any  repairs,  upon  such  line  of 
or  as  the  use  found  it.  But  this  is  not  road,  under  proper  [lublic  authority  or 
)  much  by  operation  of  law  as  by  direction,  on  either  side  of  the  disputed 
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Where  the  dedication  is  effected  by  means  of  a  plat,  it  has,  in  some 
jurisdictions,  been  held  that  the  improvement  and  use  of  a  street  as 

preBumption    tbat    they    were    done  acceptance  of  the  street  for'  a  quarter 

mtunlv  m  rderence  to  the  public  uae  of  of  a  mile,  while  no  use  whatever  is  made 

the  whole  line,  and  could  only  be  bone-  of  the  atreet  beyond.     Can  it  be  that 

fidally  enjoyed  in  connection  with  such  thia  uae  bo  clearly  limited  and  defined 

use,  ifi  clearly  competent  for  the  jury  in  extent  can  constitute  a  use,  and  by 

upon  the  question  of  acceptance."  such  constructive  use,  an  acceptance 

In  London  ft  S.  F.  Bank  v.  Oakland,  of  the  part  of  the  new  street  that  is 

90  Fed.  Rep.  691,  700;    b.  C.  86  Fed.  moot  remote  from  the  city?    If  it  could 

Rep.  30,  a  map  was  filed  which  showed  operate  to  make  an  acceptance  of  that 

a  street  named  "Fallon  Street"  ex-  remote  part  of  the  street,  why  sot  of  a 

tending  between  Sixth  and  Thirteenth  still  remoter  part,  two  miles  matead  of 

Streets.    It  was  held  that  the  accepts  one?    And  it  it  could  not  operate  to 

ance  by  user  of  that  part  of   Fallon  accept  a  part  of  the  street  ao  remote, 

Street  from  Sixth  to  Tenth  Stieeta  was  as  we  think  it  very  clear  that  it  could 

an    acceptance    of    Fallon    Street    to  not,  where  shall  the  line  be  drawn  T   We 

Thirteenth    Street    to    be    thereafter  see  that  we  encounter  a  practical  diffi' 

opened   as   occasion   or   necessity   re-  culty  that  is  very  seiioua.      There  is 

quirwl  it.    The  failure  of  a  mumdpal  only  one  rule  to  apply  in  such  a  case, 

corporation  to  open  and  imprtmt  part  of  and   that   is   the  rule  of   actual  uae. 

a  new  street  does  not  operate  as  a  re-  Where  the  actual  use  stops,  there  the 

jection  of  the  p«rt  not  opened  or  im-  acceptance  stops,  with  only  the  quali- 

proved.     Sims  v.   Fmnkfort,   79   Ind.  fication  before  suggested  that  such  use 

446,  will  take  in  whatever  may  be  property 

In  Hall  p.  Merideu,  48  Conn.  418,  incident  to  it.    Under  this  rule  the  use 

language  is  used  which  implies  a  refu-  may  cover  in  some  cs«es  a  little  more 

aal  on  the  part  of  the  court  to  regard  length  of  road  than  has  been  liteially 

the  improvement  and  use  of  a  part  of  a  driven  on  or  passed  over  by  the  public, 

way  as  the  acceptance  of  the  whole  way  Thua,  the  remotest  house  on  the  new 

throughout  its  entire  length,  but  it  la  street  may  have  been  constantly  trav- 

to  be  observed  that  such  language  was  eled  up  to  and  from  by  persona  and 

applied  to  a  street  or  way  commencing  vehicles,  such  travel  in  fact  extending 

in  an  urban  community  and  extending  only  to  the  gate  in  front  of  the  house, 

into    a    rural    district.      LoomU,    J.,  while  the  rwkd  as  opened  may  extena 

pointed  out  that  the  acceptance  of  a  two  or  three  rods  beyond.     Iii  auch  a 

street  by  the  public  is  always  one  of  case  the  road  may  be  regarded  as  ac- 

fact  and  that  the  use  of  a  track  in  the  cepted  for  these  few  rods,  but  not  by 

center  of  a  dedicated  street  implies  an  operation  of  law,  but  only  as  incidental 

acceptance  of   the   entire  width,   and  to  the  actual  use," 

said:    "There  is  no  room  for  such  an  A  result  which  is  the  same  as  that 

operation  of  the  use  upon  a  portion  of  which   arises  under  a  partial  accept- 

an  opened  street  that  extends  entirely  ance  may  be  reached  by  acts  indicating 

beyond  all  actual  uae  on  the  part  of  the  an  intention  on  the  part  of  the  tnunici- 

public.    It  will  be  seen  at  once  upon  a  polity  to  abandon  its  right  to  accept  a 

consideration  of  the  matter  that  any  part  of  a  dedicated  street  or  way.  as 

such  rule  would  be  one  very  difficult  (»  where  it   has  n^lected  to  open  and 

practical  application,     Thua,  a  street  imorove  it  for  a  long  period  of  time, 

IS  laid  out  by  private  land  owners  in  and  the   property  owner  has  erect«a 

the  suburbs  of  a  growing  city  extend-  buildings  or  otherwise  applied  it  to  hia 

iuK  a  mile  out  into  the  country.     We  exclusive  uae.    See  New  York,  N.  H. 

wul  suppose  it  to  be  cleared  of  trees  &  H.  R,  Co.  n.  New  Haven,  46  Conn, 

and   fences   and   perhaps   marked   by  257;    Jordan  v.  Chenoa,  166  III.  £30, 

visible  monuments  so  as  to  have  been  535;     Hewes   v.   Crete,    175   HI.    348; 

opened  for  a  street,  but  also  as  here,  Reichert  Milling  Co.  «.  Freebuig,  217 

not  worked.     Now  the  occupancy  of  111.384,387)  State  n.  Trask,  6  Vt  355, 

the  street  by  houses,  and  the  use  of  it  367.     Where  lands  were  Md   out  on 

by  the  public  in  connection  with  the  a   plat   which   showed  a  street,  and 

houses,  would  begin  at  the  end  next  thereafter  part  of  the  street  was  fenced 

the  city  and  extend  very  gradually  in   and  the   authorities   ordered  the 

outward,  m  firing  perhaps  a  very  clear  street  laid  out  as  fenced,  it  was  held 
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platted  is  to  be  regarded  as  an  acceptance  of  all  the  streets  in  the  en- 
tire tract  and  not  merely  of  such  portion  as  it  ma;  choose  to  im- 
prove.' But  in  other  jurisdictions  the  court  seema  to  have  contented 
itself  with  simply  ruling  that  acceptance  of  a  part  is  not  necessarily  an 
acceptance  of  the  whole  without  giving  effect  to  any  presumptions.' 

I  1089.     Tbna  at  Acceptance.  —  It  has  been  said  that  a  dedica- 
tion may  be  made  in  pnBsenti  to  be  carried  into  effect  in  fvttiro.* 

that  there  was  an  acceptance  only  of  and,  in  general,  will  be  construed  as  an 
the  DArt  outside  the  fencee  and  an  im-  acceptance  oF  the  whole  as  an  entirety. 
plied  refusal  on  the  part  of  the  municd-  *  In  Wolfskill  v.  Loa  AoKeles  County, 
pal  autborities  to  accept  any  part  86  Cal.  405,  it  was  declared  that  accept- 
within  the  fences.  Hewee  o.  Crete,  175  anoe  by  uaer  or  otherwise  of  one  or 
lU.  348.  more  streets  or  highways  shown  on  a 

'  Lee  «.  Harris,  206  HI.  428;  Hrita  recorded  map  will  not  operate  as  an 

».  St.  Louis,  110  Ho.  618;   Naylor  p.  acceptance  ot  all  or  any  other  of  the 

Hanisonville,  207  Mo.  341.    See  also  streets  or  highways  delegated  thereon. 

Houston  tr.  Unnegan  (Tex.  (Sv.  App.),  In  Kelsoe  v.  Ozlethorpe,  120  Ga.  951, 

85  8.  W.  Rep.  470.  954,  the  court  Ubid  that  if  the  munid- 

In  niinoia,  the  rule  seems  to  be  that  pality  accept  a  portion  only  of  a  street 
the  acceptance  of  some  of  the  streets  laid  out  by  the  owner,  it  will  not  be 
shown  on  a  plat  will'be  deemed  an  ac-  deemed  to  bave  accepted  another  por- 
ceptance  of  the  entire  system  of  streets  tion  of  the  street  as  to  which  it  has  not 
and  alleys  so  appearing,  unless  the  in-  exercised  any  corporate  authority. 
tention  to  limit  the  acceptance  is  shown  Eiiam,J.,Beia:  "Wtien  a  large  area  of 
Inr  some  affirmative  official  declination  land  has  been  laid  oS  into  sbeets  and 
of  the  remaining  streets  and  allers.  lots  by  the  owner,  there  can  be  no  im- 
Lee  V.  Harris,  206  lU.  428.  See  also  plied  acceptance  of  any  street  over 
Augusta  V.  Tyner,  197  III.  242,  246;  which  the  corporate  autborities  have 
Russell  n.  Chicago  •iH.  El.  R.  Co.,  205  never  assumed  control.  And  if  the 
HI.  155,  167.  In  lewa,  it  has  been  said  municipality  assumed  control  over  a 
that  where  a  city  opened  certain  of  the  portion  only  of  a  street  thus  laid  out,  it 
atreeb  platted,  its  act  indicated  the  in-  wiU  not  be  deemed  to  have  accepted  an 
tent  to  accept  the  remtunine  streets  easement  over  another  portion  of  the 
whenever  necessary  to  the  pubUc  use.  street,  as  to  which  there  has  been  no 
Parrjott  v.  Hampton,  134  Iowa,  157,  e^iercise  of  corporate  authority."  In 
citing  Lee  v.  Harris,  206  111.  428.  In  Kennedy  v.  Cumberland,  65  Hd.  614, 
Chafee  v.  Aiken,  57  S.  Car.  507,  the  522,  the  action  was  to  recover  damages 
question  whether  there  was  an  accept-  for  personal  injuries.  A  plan  had  b^n 
ance  of  a  particular  part  of  the  street  made  showinf  streets  some  of  which 
was  left  to  the  jury  to  determine  from  were  repaired  b^  the  municipaUty, 
all  the  facts,  and  the  action  of  the  trial  luid  some  not.  Miller,  J.,  said :  It  was 
court  was  affirmed  on  appeal,  the  Su-  perfectly  competent  for  aud  within  the 
preme  Court  lemarking  tlut  when  it  is  absolute  discretion  of  the  city  authori- 
sbown  that  there  has  oeen  an  accept-  ties  to  accept  some  of  these  streets  and 
anceby  the  use  of  a  part  of  a  street,  the  refuse  to  accept  others;  and  the  fact 
burden  of  proof  is  on  the  other  party  that  they  dia  repair  others,  and  did 
to  show  that  the  acceptance  did  not  not  repair  this  one,  tends  rather  to 
extend  to  the  entire  street.  In  Derby  show  that  they  had  determined,  and 
»,  AlUng,  40  Conn.  410,  under  the  pecu-  for  good  reasons,  not  to  incur  the  ex- 
liar  circiimstances  of  the  case  in  which,  pense  of  grading  and  repairing  it,  and 
in  addition  to  a  plat,  there  was  a  con-  not  to  accept  its  dedication."  Partial 
veyance  to  the  town  and  an  ordinance  acceptance  of  lands  dedicated  for  a 
accepting  the  conveyance,  it  was  held  public  street  will  establish  the  street 
that  when  a  paper  village  is  laid  out  only  to  the  extent  ot  the  public  occu- 
as  an  entire  thing,  the  dedication  of  Mtion  and  user,  but  no  further.  Wayne 
all  the  streets  to  the  public  is  entire,  County  v.  Miller,  31  Mich.  447. 
and  when  the  public  act  upon  such  '  IJenver  v.  Clements,  3  Colo.  484; 
''"-"— •'"*!  the  acceptance  of  part  may,  Derby  d.  Ailing,  40  Conn,  410, 
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A  reaaoruible  time  must  be  aUowed  for  the  Boceptance  of  a  dedication 
and  what  is  such  reasonable  time  will  necessarily  depend  on  the 
situation  and  circumstances,'  and  the  acceptance  must  be  within 
such  reasonable  time,  otherwise  the  right  to  accept  will  be  lost,'  In 
determining  whether  the  right  to  accept  continues,  the  wants  and 
conveniences  of  the  public  use  must  be  taken  into  consideration. 
It  is  not  imperative  in  the  case  of  an  implied  dedication  of  a  street 
that  the  ci^  shall  immediately  enter  upon  the  actual  acceptance 
of  the  street  throughout  its  entire  length  or  width.  User  need  not 
follow  closely  upon  the  dedication,  particularly  where  streets  are 
extended  over  suburban  property.  It  may  be  years  before  the  con- 
venience of  the  public  or  those  who  live  upon  adjacent  lots  requires 
that  they  should  formally  be  taken  in  charge  by  the  municipal 
authorities,  and  in  the  absence  of  acts  showing  a  positive  intention 
to  revoke  on  the  part  of  the  owner,  the  right  to  accept  the  dedication 
will  usually  continue  until  the  wants  and  conveniences  of  the  public 
require  the  use  of  the  dedicated  streets.* 

>  Lake  View  v.  Le  Bahn,  120  lU.  92; 
Lee  V.  Harris,  206  111.  428;  Shea  p. 
Ottumwa,  67  Iowa,  39;  Cambridge  i>. 
Cook,  97  Iowa,  599;  Sarvis  «.  Caster,        ■  Kniger   v.    Constable,    116   Fed. 
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116  Iowa,  707.  Rep.  722;  Lee  v.  Mound  Station 

■  NilesK.IxM  Angeles,  125  Cal.  572;  III.   304;    Augusta  n.  l^ner,   197  tlL 

Vermont  v.  Muller,  161  111.  210;  Cam-  242;   Russell  v.  Lincobi,  200  lU.  511; 

bridgeo.  Cook,  97  Iowa,  599;   Field  «.  Manon    v.    Skillman,    127    Ind.    130; 

Uanchester,  32  Mich.  279;    Omaha  e.  Shea     v.     Ottumwa,     67     Iowa,     39; 

Eawver,  40  Neb.  1;    Hatter  of  Fox  Keokuk  v.  Coogrove,  116  Iowa,  189; 

Street,  54  N.  Y.  App.  Div.  479.    What  Burroughs  t.  Cherokee,  134  Iowa,  429; 

is  such  reasonable  tmie  for  the  accept-  Lofitte  «.  New  Orleans,  &2  La.  An. 

anoe  of  a  dedication  is  a  questioD  tor  2099;     Sprague    v.    Waite,    17    I^ck. 

the  jury.    Cbaffee  «.  Aiken,  57  S.  Car.  (Mass.)  309;  Briel  n.  Natches,  48  Hiss. 

607.  423;    Indianola  Light,  I.  iJe  C.  Co.  t>. 

In  MtcA^ion  it  ia  held  that  a  com-  Montgomery,  85  Miaa.  304 ;   Hoboken 

mon-law  dedication  must  be  accepted  M.  E.  Church  v.  Hoboken,  33  N.  J.  L. 

within  a  reasonable  time  or  the  offer  13;     Hoboken   Land   k    Imp.   Co.    v. 

willbeconsideredaewithdrawn.  Ct>o2«y,  Hoboken,  38  N.  J.  L.  540;    Price  v. 

J.,  said:   •'TbemererecOTnitionot  the  Plainfield,  40  N.  J.  L.  608;    Atlantic 

purpose  for  which  the  offer  was  mode,  City  v.  Snee.  68  N.  J.  L.  36;    South 

m  a  conveyance  to  third  persons,  is  no  Amboy  v.  New  York  A  L.  B.  R.  Co., 

acceptance,  for  it  is  not  a  step  m  the  66  N.  J.  L.  623;   Jersey  City  v.  Morris 

direction  of  occupation  and  use  in  the  C.  &  B.  Co.,  12  N.  J.  £q.  547;  Ueier  v. 

manner   proposed.      The  offer  implies  Portland    Cable    Co.,    16    Oreg.    500; 

that  the  proprietor  has  an  interest  in  Oregon  City  v.  Oregon  &  C.  R.  Co.,  44 

the   intended   purpose   being  accom-  Oreg.    165;    Hardy   v.    Memphis,    10 

phshed,   and  the  consideration  which  Heisk.     (Tenn.)     127;      Williams     c. 

comuletes  the  transaction  is  not  mere  Galveston  (Tex.  Civ.  App.),  58  S.  W. 

words  of  reci^nition  or  of  acceptance.  Rep.   551 ;    Dallas  v.   Gibbs,  27  Tex. 

but  an  actual  appropriation  of  the  prop-  Civ.  App.  275;  Corsicana  v.  Anderson, 

erty  within  some  reasonable  time  for  33  Tex.  Civ.  App,  696;    Krause  ».  Ej 

the  use  designed."    People  o.  Jones,  6  Paso,  101  Tex.  211;  106S.  W.  Rep.  121; 

Hich.  176;   Cass  County  v.  Banks,  44  ReUly  t>.  Racine,  51  Wis.  526;  Bartlett 

Mich.  467,  citing  Baker  v.  Johnston,  v.  B^rdmore,  74  Wis.  485:  Asblund  o. 

21Hioh.319;  Wayne  County  r.  Killer,  Chicago  &  N.  W.  R.  Co.,  105  Wis.  898. 

31Hich.447;  White  v.  Smith,  37  Uicb. 
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§  1090.  OvdlcftUon  by  Putting  and  8Ue;  Kscoulty  of  AcceptuuM 
by  PnbUe.  —  The  caaes  unifonnl}'  hold  that  the  platting  of  land 
by  the  owner  and  the  sale  and  conveyance  of  lots  with  reference  to 
the  plait,  constitute  strong  evidence  of  intent  to  dedicate  to  public 
uae  the  streets  and  ways  indicated  upon  the  plat.*  But  there  ap- 
pears to  be  some  conflict  of  authority  on  the  question  whether  the 
dedication  is  complete,  and  public  rights  are  created  without  any 
act  of  acceptance  by  the  municipal  or  public  authorities,  or  without 
such  user  by  the  public  as  will  imply  an  acceptance.  In  this  con- 
nection it  must  be  kept  in  view  that  the  platting  and  sale  create 
certun  rights  in  the  grantees  of  the  original  owner,'  which,  as  be- 
tween the  grantor  and  the  grantee,  are  irrevocable  in  their  nature. 
But  do  these  rights  enure  to  the  benefit  of  the  public  without  any 
user  by  the  pubUc  in  general,  or  acts  of  acceptance  by  the  public 
or  municipal  authorities?  Many  of  the  decisions  appear  to 
hold  that  an  irrevocable  dedication  to  public  use  is  complete 
and  perfect  by  the  mere  making  and  filing  of  a  plat  and  the 
ask  of  lots  with  reference  thereto  without  any  acts  of  acceptance 
by  public  user,  or  by  the  municipal  authorities.'    But  it  is  to  be 


•  DemopoliB  v.  Webb,  87  Ala.  659;    

Raed   v.    BirminghAm,    92    Ala.    339;  In   Christian   t>.   Eugene.   49   Oreg. 

Weiss  «.  Taylor,  144  Ala.  440;   Mobile  170  it  is  eaid  that  the  purchase  of  lota 

V.  Fowler,  147  Ala.  403;    Jackson  «.  with  reference  to  a  pUt  coiiBtitutes  a 

Birmingham  Foimdiy  &  Machine  Co.,  sufficient  acceptance  by  the  public  of 

154  Ala.  464;  45  So.  Rep.  660;  Hoped,  the  dedication  of    streets  and  other 

Shiver,  77  Ark.  177;  Davies  v.  Epstein,  public  pUcee  designated  thereon.     See 

77  Ark.  221;  Brewer  t).  Piae  Bluff,  80  also    to    the    same    effect    Evans    c. 

Aik.    489;     Boise    City    v.    Hod.    14  Blankenship,      4      Ariz.      307,      316; 

Idaho,  272;  04  Pac.  Rep.  167;   Schnei-  Christian   v.    Eugene,    49   Ores.    170; 

der  T.  Jacob,  86  Ky.   101;    Rives  v.  Meier  e.  Portland  Cable  R.  Co^  16 

Dudley,   3   Joaes  Eq.   CN.   Car.)   126;  (W.  600,  509.     In  Boise  Caty  r.  Hon, 

Moose   V.   Caraon,    104   N.    Car.    431;  14  Idabo,272;  94  Pac.  Rep.  167,  it  was 

Conrad  v.  West  End  Hotel  &  Land  Co.,  held    that    irrespective    of    any    acts 

126  N.  Car.  776;   Carter  v.  Portland,  4  evidencing  acceptance  by  the  munici- 

Ot^.  339;  Meier  p.  Portland  Cable  R.  paUty  or  by  the  legislature,  a  dedication 

Co.,  16  Or^.  500,  505,  509;    Hogue  v.  was  complete  when  the  owner  platted 

Albina,  20  Oreg.  182,  186;  Spencer  v.  the  land,  filed  the  plat  for  record  and 

Peterson,    41    Or^.    257;     Nodine   v.  sold  loU  with  reference  to  the  plat. 

Union,  42   Oreg.   613,  616;    Oregon  Sufffuan,  J.,  who  delivered  the  opinion 

Oty  V.  Oregon  ft  C.  R.  Co.,  44  Oreg.  of   the   court  said:    "The   underlying 

165,176;  Christian  v.  Eugene,  49  Oreg.  principle  supporting  the  doctrine  of 

170;  Oliver  v.  Newberg,  50  Oreg.  92;  estoppel  is  applicable  to  this  case  con- 

91  Pao.  Rep.  470;  Cor^cana  d.  Zom,  sidered    from   the   standpoint   of   the 

97  Tex.  317;  Heard  u.  Connor  {Ter.  donor.    It  is  based  on  the  idea  that  a 

Civ.  App.),  84  S.  W.  Rep.  605;  San-  man  shall  not  defeat  his  own  act  or 

bom  V.  Amarillo,  42  Tex.  Civ.  App.  deny  its  validity  to  the  prejudice  of 

115;   93   3.    W.    Rep.    473;   Tyler  u.  another."    This  action  was  in  eject- 

Bo^tte,   43   Tex.   Civ.   App.   573;  96  ment  by  the  city  to  oust  the  defendant 

S.  W.  Rep.  935;  La  Bounty  f.  Seattle,  from  a  strip  of  land  which  was  claimed 

46  Wash.  141;  Lueders  v.  Tenino,  49  to  have  been  dedicated  as  a  street. 

Wash.  621;  95  Pac.  Rep.  1089;  Riddle  Unconditional    dedication    on    re- 
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obaerved  of  these  deciaions  that  in  many  of  them  suffident  acts  of 
acceptance  by  the  pubEc  authorities  or  by  public  user  were  shown, 

or,  wheie  such  was  not  the  case,  that  the  facts  and  circumstances 
justified  the  inference  that  the  dedicator  had  not  revoked  or  re- 
called his  tender  of  dedication.  Other  decisions  recognize  the  fact 
that,  as  against  the  owner  who  has  platted  the  land  and  has  sold  lots 

corded  town  plat  (recognized  by  the  on  the  plan ,  is  not  entitled  to  com- 

cjtycharter)(illandasa    publiclevee"  pensation  for  the  taking  of  the  land. 

or  loDdin);  place,  held  effectual  without  QuickHall  v.  Philadelphia,  177  Pa.  301 ) 

any  specific  fonnal  acceptance  of  such  Oaterbeldt  v.  Philadelphia,  195  Pa.  355. 

levee;  and  it  was  further  held  that  user  But  accejOance  bu  the  municipaiifu  is 

was  not  essential  to  maintain  or  con-  necessary   to   maike   the   municipality 

tinue  the  rights  of  the  public,  and  it  reeponriolt  for  the  care  of  the  streets, 

was  considered  doubtful  whether  the  But  such  acceptance  need  not  be  by 

public  rigbla  could  be  lost  by  adverse  formal    ordinance.      Any    exercise    of 

occupation.     Coffin   v.    Portland,    1 1  authority  is  sufficient.  Steel  v.  Himting- 

8aw.  C.  C.  R.  600;   s.  c.  27  Fed.  Rep.  ton,  191  Pa.  627;   Pittsbui^n.  Epping- 

412,  Deady,  J.     Ckimpare  Portland  &  Carpenter  Co.,  194  Pa.  318;   Downing 

W.  V.  R.  R.  Co.  B.  PortUnd,  14  Oreg.  v.  Coatesville,  214  Pa.  291.     See  also 

188;      San     Leandro    v.     Le    Breton  Oakley_ii.  Luseme,  26  Pa.  Super.  Ct. 

("Court  Square"),  72  Cal.  170.  425;  Weida  v.  Hanover,  30  Pa.  Super. 

In  Penntjdvania,  it  has  been  said  Ct.  424.     Similarly,  it  has  been  field 

that  "the  dedication  of  streets  and  that  before  an  indictment  for  meatUain- 

alleys,  in  laying  out  a  plan  for  a  town,  ing  a  nwsancs   by  encroaching  on  a 

IB  ^etmtraet  with  tilt  public."    PerLewU,  public  street   or   alley   will   lie,   there 

J.,  in  Heckennan  v.  Hummell,  19  Pa,  must  be  evidence  of  acceptance  of  the 

64,   69.      It   has  also   been   said   that  street  or  alley  by  the  public.     Com- 

"when  the  proprietor  of  a  body  of  land  monwealth  v.  Llewellyn,  14  Pa.  Super, 

sells  and  conveys  lots  acconfing  to  a  Ct.  214;  Commonwealth  v.  Hoorehead. 

plan    which    shows    them    to    be    on  US  Pa.  344.     But  it  is  also  provided 

stieeta,    be    must    be    held    to    have  by  statute  that  any  street  or  alley  laid 

sfamptif  upon  Ch«in  the  character  of  pujt-  out  by  any  person  on  any  village  or 

lie  ilreets.''     Scranton  City  v.  Thomas,  town   plot   or   plan   of   lots   on    land 

141  Pa.  1,  4,  citing  Trutt  v.  Spotts,  87  owned  by  such  person,  in  case  the 

Pa.  339;   Transue  v.  Sell,  105 Ta.  604;  same  has  not  been  opened  to,  or  used 

Pearl  Street,  Re,  111  Pa.  665.    It  has  for  the  public  for  twenty-one  years 

further   been   said,   "the   sale   of   lots  thereafter,   shall  be  of  no  force  and 

according  to  a  plan  which  shows  them  effect  and  shall  not  be  opened  without 

to  be  on  a  street   implies  a  grant  or  the  consent  of  the  owners.    It  has  been 

covenant   to   the   purchaser  that  the  held  that  this  statute  is  a  vaUd  enact- 

street  shall  be  forever  kept  open  to  the  ment  so  far  as  the  public  and  the  rights 

KM  of  the   puHic   and   operates   as  a  of    the    municipality    are    concerned, 

dedication  of  them  to  public  use.    The  whatever   its   enect   may   be   on   the 

right  passing  to  the  purebaser  is  not  rights  of  purchasers  of  lots  according 

the  mere  right  that  he  may  use  the  to   the   map   or   plan.      Quicksall   v. 

Btreet,but  that  all  persona  mayuseit."  Philadelphia,  177  Pa,  301,  305.     See 

PerFdf,  J.,  in  Quicksall  v.  Philadelphia,  also  Woodward  v.  Pittsburg,  194  Pa. 

177   Pa.   301,   304.      Sec   also   to  the  193;    Cotter  v.  Philadelphia,   194  Pa. 

same  effect.   Woodward  e.   Pittsburg,  496.    There  is  a  distinction  between  the 

194 Pa.  193;  Osterheldt  v.  Philadelphia,  sale  of  lots  according  to  a  plan  made 

195  Pa.  355;  Garvey  r.  Harbison  W,  R.  by   the   owner   of   lands   upon   which 

Co.,  213  Pa.  177,   179;    Southwestern  streets   are    laid   out,    and   the    mere 

SUte  Normal  School  Case^  213  Pa.  244,  reference   in    a   deed    in    aid    of    the 

246;    Smith  v.  Union  Switch  4  Signal  description    to    streets    projected    by 

Co.,   17   Pa.   Super.   Ct.   444.     Hence,  the  municipality.     In  the  former  case 

when  streets  are  l^d  out  upon  a  plan  the  inference  of  dedication  arises;    in 

and    salee    are    made    with    reference  the    latter    it    does    not.      Brooklyn 

thereto,   the   owner   of   the   land   in-  Street.  Re,  118  Pa.  640;    Quicksall  t>. 

eluded  within  the  street  as  designated  Philadelphia,  177  Pa.  301,  304. 
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with  reference  to  the  plat,  tke  owner,  having  unequivocally  mani- 
fested his  intention  to  abandon  the  property  and  to  dedicate  it  to 
public  use,  is,  by  making  the  plat  and  selhng  lots  with  reference 
thereto,  predvded  from  exercising  any  power  of  retraction,  at  least, 
without  the  consent  of  those  to  whom  he  has  sold  the  property, 
and  on  such  platting  and  sale  the  public  right  to  appropriate  the 
lands  to  public  use  at  any  time  when  the  public  wants  require  it 
immediately  attaches.*  But  other  decisions  recognize  a  clearly  de- 
fined distinction  between  the  rights  acquired  by  the  pvblic  through 
dedication  effected  by  platting  and  sale,  and  the  private  righia  ac- 
quired by  the  grantees  by  virtue  of  the  grant  or  covenant  contained 

■  Brewer  v.  Pine  Bluff  80  Ark.  489;  M.  &.  U.  R.  Co.,  62  Minn.  460,  454. 

Stuttgart  D.  John,  85  ArL  520.  Se«  also  Poudler  v.   Himieapolis,   103 

Stuttgart  V.John,  85  Aik.  520,  was  Hinn.  479 1    Nagel  v.  Dean,  94  Minn, 

an  action  to  enjoin  a  city  from  opening  25. 

certun  streets  and  alleys  through  the  Nno  Jer»ey.  Where  lands  have  been 
jrtaintJfFs  property.  It  was  daimed  platted  and  salea  have  been  made  with 
that  the  BtTeete  had  been  dedicated  to  reference  to  the  plat,  the  Beveisl  pur- 
public  uae  by  making  and  recording  a  chasere,  by  force  of  the  deeds,  acquire 
plat  thereof  and  by  the  sale  of  lots  by  implied  covenant  the  right  to  the 
with  reference  thereto.  McCuUoch,  J.,  use  of  the  street  as  an  appurtenant  to 
who  delivered  the  opinion  of  the  court  the  lands  conveyed  to  them,  and  the 
said:  "It  iswell  settled  by  the  decisions  street  becomes  dedicated  to  public  uae. 
of  this  court  that  where  owneis  of  land  And  acceptance  by  the  public  authori- 
lay  out  a  town  or  an  addition  to  ties  is  not  eesenual  to  conclude  the 
a  city  or  town  upon  it,  platting  it  into  owner  from  the  power  of  retraction, 
blocks  and  lots  intersected  by  streets  when  his  intention  to  permanently 
and  alleys,  and  sell  lots  by  reference  abandon  his  property  and  dedicate  to 
to  the  plat,  they  thereby  deflicate  the  the  public  use  is  once  unequivocally 
streets  and  alleys  to  the  public  use,  and  manifested.  In  that  event,  the  right  of 
that  such  dedication  is  irrevocable,  the  public  to  appropriate  the  lands  to 
Brewer  v.  Pine  Bluff,  80  Ark.  489;  public  use  at  any  future  time  when 
Davies  v.  Epstein,  77  Ark.  221;  Hope  their  wants  or  convenience  require  it 
Shiver,  77  Ark.  177;  Dickinson  v.  immediately  attaches.  Hoboken  M.  B. 
Arkanaaa  City  Imp.  Assoc.,  77  Ark.  Church  v.  Hoboken,  33  N.  J.  L.  13, 
570.  Where  loU  have  been  sold  with  22;  Price  v.  Plainfield,  40  N.  J.  L.  008; 
reference  to  the  plat,  no  lornud  aaxpt-  Atlantic  City  v.  Groff,  64  N.  J.  L.  527; 
once  by  the  city  or  town  is  necessary,  Hohokus  v.  Erie  R.  Co.,  65  N.  J.  L. 
as  by  that  act  the  dedication  becomes  353,  362;  South  Amboy  v.  New  York 
irrevocable,  and  the  municipality  may  &  L.  B.  R.  Co.,  66  N.  J.  L.  623.  But 
accept  at  any  time  and  assume  control  to  make  an  effective  and  complete 
over  the  streets  and  alleys.  Brewer  v.  dedication  there  must  be  an  acceptance 
Pine  Bluff,  80  Ark.  489.  supra."  by  the  act  of  the  municipal  authorities 

In  Minnesota,  it  is  held  that  where  or  by  public  user.    Keyport  v.  Freehold 

there  has  been  a  platting  of  lands  and  &  A.  H.  R.  Co.,  74  N.  J.  L.  480;  New 

sale   with   reference  to  the   plat,   the  York  ft  L.  B.  R.  Co.  v.  South  Ambo^, 

conveyance    of    the    lands    worlm    an  67    N.    J.    L.    252,  258.      And  until 


without  tiia  consent,  and  the  right  so  dedicator,  and  he  may  use  the  lands  as 
granted  may  be  adopted  and  en-  he  will,  provided  he  does  not  in  any 
forced  by  tlie  pubhc  authorities,  way  interfere  with  the  right  of  the  pub- 
Hurley  tr.  Misaismpm  ft  R.  R.  Boom  lie  to  accept  the  dedication  whenever 
Co.,  34  Minn.  143;  Borer  v.  Lange,  44  it  sees  fit  to  do  so.  Darling  v.  Jersey 
Minn.  281;  Great  Northern  R.  Co.  v.  City,  73  N.  J.  Eq.  318;  67  Atl.  Rep. 
St.  Paul,  61  Minn.  1;   State  v.  St.  Paul  709. 
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in  a  deed  which  refers  to  a  plat,  or  bounds  the  proper^  upon  a 
street  through  the  grantor's  lands.  These  decisions  adopt  the  view 
that  where  lands  are  platt«d  and  sales  are  made  with  reference  to 
the  plat,  the  acts  of  the  owner  in  themselves  merely  create  private 
rights  in  the  grantees  entitling  the  grantees  to  the  use  of  the  streets 
and  ways  laid  down  on  the  plat  or  referred  to  in  the  conveyance. 
But  these  rights  are  purely  in  the  nature  of  private  rights  founded 
upon  a  grant  or  covenant,  and  no  pubhc  rights  attach  to  such  streets 
or  lands  until  there  has  been  an  express  or  impHed  acceptance  of 
the  dedication,  evidenced  either  by  general  public  user,  or  by  the 
acts  of  the  public  authorities.  In  this  view,  the  making  of  the  plat 
and  the  sale  of  lands  with  reference  thereto  are  merely  evidence  of 
an  intent  to  dedicate,  which  like  every  other  common  law  dedica- 
tion, to  be  made  complete  and  carried  into  effect  so  as  to  create 
public  rights,  must  be  accepted  and  acted  upon  by  the  public* 

'  People  c.  Reed,  SI  Col.  70;  Nile«  that  the  owner  sold  lots  according  to 

c.  Lob  AiiEelea,  125  Cal.  £72:  Myera  v.  the  plat  or  map  on  file.     Such  acts 

Oceanaide,   7   Cal.   App.   87;   93   Pao.  Bometimes    indicate    an    intention    to 

Rep.  686;  Russell  o.  ChicaKO  A  M.  El.  dedicate  a  atrset  or  place.      But  the 

R.  Co.,  205  111.  155;    Swedish  Evan-  filing  of  the  map  has  always  been  held 

gelist    Lutheran    Church    v.    Jackson,  to   constitute   an  offer  of  dedication. 

229  111.  506;    Steinauer  v.  Tell  Qty,  Anaheim   v.    Langeoberaer.    134   Cal. 

146  Ind.  490;    Baltimore  v.  Broumel,  608.     In  the  esse  of  dedication  the 

86  Md.  153;   Grandville  v.  Jenison,  84  reapecdve  rights  of  the  owners  of  the 

Mich.  54;    Becker  v.  St.  Charles,  37  lots  who  may  have  purchased  from 

Mo.   13;    Qements  v.  West  Troy,   16  partiea  filing  the  map  are  not  involved. 

Barb.  (N.  Y.)  251 ;   Niagara  Falls  Sus-  Such  sales  may  be  evidence  of  intent 

Bnaion   Bridge   Co.   v.   Bachinan,   66  to  dedicate,  but  they  are  nothiiw  more. 

'.  Y.  261;  DeWitt  B.  Ithaca,  15  Hun  Sacramento  v.  Clunie,  120  Cal.  29. 
<N.  Y.),  568,  571;  State  *.  Hamilton,  See  also  King  e.  Dugan,  150  Cal.  258. 
109  Tenn.  276;  San  Antonio  v.  Sulli-  In  Prescott  v.  Edwards,  117  Cal.  298, 
van,  23  Tex.  Civ.  App.  619.  it  was  stud :  "There  is  no  such  thing 
In  CaLifamia,  a  common-law  dedica-  as  a  dedication  between  the  owner 
tion  by  platting  lands  and  making  and  individuals.  The  public  must  be 
udes  with  reference  thereto  does  not  a  party  to  every  dedication.  Some  of 
create  any  public  rights  until  there  has  the  cases  say  that  platting  a  tract 
been  an  acceptance  by  the  public,  of  land,  recording  the  plat,  and  selling 
People  V.  Reed,  81  Cal.  70;  Sacra-  lots  by  reference  to  such  plat,  consti- 
mento  v.  Clunie,  120  Cal.  29;  Loa  tute  a  dedication  of  the  streets  in 
Angeles  v.  Kysor,  125  Cal,  463;  Niles  favor  of  the  purchasers  of  these  loto, 
o.  Los  Angeles,  125  Cal.  572 ;  Eureka  even  though  the  dedication  to  the  pub- 
e.  Gates,  137  Cal.  89;  Myeis  n.  Ocean-  lie  is  not  perfected  and  completed. 
side,  7  Cal.  App.  87;  93  Pac.  Rep.  The  statement  is  not  correct  as  a  legal 
686.  As  8  matter  of  law  it  cannot  be  principle,  as  may  be  seen  from  what 
stud  that  a  dedication  follows  from  the  nas  already  been  said."  See  to  the 
m^dng  and  filing  of  a  map  for  record  same  effect,  Los  Angeles  v.  K^sor,  125 
and  by  sales  and  conveyances  with  Cal.  463,  466.  When  the  dedication  of 
reference  thereto.  It  has  been  doubted  a  part  of  a  street  has  not  been  ac- 
in  this  State  whether  as  a  matter  of  cepted,  or  the  property  used  by  the 
fact  the  court  would  be  justified  in  de-  public,  it  is  purely  a  question  of  ea- 
claiing  the  ultimate  fact  of  dedication  toppel  in  pau  whether  it  can  be  re- 
to  result  from  these  probative  facts,  vokedornot.  If  no  one  has  acted  upon 
As  in  a  question  with  the  municipality,  the  offer  in  such  a  mode  as  to  be  in- 
little  importance  attaches  to  the  fact  jured   by  the  revocation,  the  owner 
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§  1091   (632).    RsTowtion  of  DodicKtion.  —  Unless  private   rights 
have  attached,  a  common-law  dedication  of  land  for  a  highway, 

iDftT  revoke  the  dedication.  Schmitt  by  plattinf  ia  iirevocBible  without  the 
r.  Ekn  Frandaco,  100  Cal.  302.  The  mnaent  olthe  grantees,  and  the  city 
owner  after  selling  some  of  the  lots  may  at  any  time  accept  and  open  tlie 
according  to  a  plan  or  map  might,  with  street.  Russell  v.  Lmcoln,  200  Dl. 
the  KHuent  of  the  purchasers,  or  if  he  611;  Rusk  n.  Berlin,  173  HI.  634; 
should  bitnaeU  repurchase  all  the  lots  Riverside  v.  WaUiia,  210  lU.  308,  320. 
BO  aold,  withdraw  such  oSer  before  the  The  effect  of  the  Illinois  decisions  ia 
pi^o  has  acquired  any  intere«t  in  thus  summarixed  in  Ruseelt  v.  Chicago 
the  streeta  dther  by  forma!  acceptance  &  M.  H,  B.  Co.,  205  III,  155,  166,  Ey 
or  by  actual  user.  Archer  v.  Salinas  Ricks,  J.  "The  owners  of  the  lands 
aty,  93  Cal.  43,  62;  Phillips  v.  Day,  included  in  South  Highland  Addition 
82  (^.  24.  to  Highland  Park  having  platted  the 
IltinaU.  To  'eSect  an  irrevocable  same,  and  having  shown  on  the  plat  a 
dadication  and  to  make  public  rights  number  of  the  streets,  among  them  the 
attach,  there  must  be  an  acceptance  street  in  question,  and  having  sold 
by  public  user  or  by  the  acts  of  the  property  with  reference  to  such  plat 
municipality  whether  the  dedication  along  said  Railroad  Avenue,  they  and 
be  a  common  law  or  a  statutory  dedi-  their  privies  and  successors  m  tiue  are 
cation.  Russell  v.  Chicago  &  H.  El.  estopped  as  against  purchasers  and 
R.  Co.,  205  111.  166,  165;  Owen  v.  holders  of  property  in  such  addition 
Brookport,  208  111.  36,  41  i  littler  o.  and  bought  with  relerence  to  such  plat, 
lincoln,  106  III.  353,  308;  Jordan  v.  to  deny  the  existence  of  such  streets 
Chenoa,  166  111.  530;  Reichert  Milling  and  passage  ways,  as  held  in  Earll  e. 
Co.  r.  Freebuig  217  111.384;  Swedish  Chicago,  136  ill.  277;  Clark  v.  Mo- 
Evangelist  Lutnerao  Church  v.  Jack-  Cormick,  174  01.  164,  and  other  cases 
son,  229  HI.  506.  If  a  plat  or  map  is  that  have  been  before  this  court.  But 
made  in  acraiidance  with  the  statute  these  cases  only  go  to  the  extent  of 
and  is  properly  acknowledged  and  estabUsbing  the  private  right  of  the 
recorded  so  that  it  will  operate  as  a  property  holder,  as  contradistinguished 
statutoiy  dedication,  the  fee  of  the  Irom  the  right  of  the  public,  to  have 
streets  or  land  dedicated  vesta  upon  such  designated  streets  remain  open 
acceptance  in  the  municipality  in  for  their  access  and  the  access  of  those 
trust  for  the  public.  Jordan  *.  Chenoa,  who  may  have  occaaion  to  travel  such 
166  III.  530;  Clark  v.  McCoimick,  174  streets  in  connection  with  the  property 
III.  164,  171;  Russell  «.  Lincoln,  200  thus  conveyed.  They  do  not  go  to  the 
HI.  511;  Owen  v.  Brookport,  208  111.  extent  of  declaring  streets  and  passage- 
35,  39.  But  even  in  the  case  of  a  ways  thus  established  as  pubuc  high- 
statutory  dedication,  acceptance  is  ways,  because,  after  all,  until  some 
necessary,  and  until  acceptance  the  fee  affirmative  act  which  makes  certain 
does  not  vest  in  the  muniupality.  the  purpose  of  the  municipal  autbori- 
Hunilton  v.  Chicago,  B.  &  Q.  R.  Co.,  ties  to  accept  such  offer  of  the  streets 
124  Dl.  235;  Hewcs  v.  Crete,  176  III.  as  public  highways,  they  still  stand  as 
348;  Owen  v.  Brookport,  208  111.  35,  mere  offers  of  dedication.  It  does  not 
41;  Venice  v.  Madison  County  Ferry  lie  within  the  power  of  the  individual 
Co.,  216  III,  346.  If  the  plat  or  map  who  may  elect  to  plat  and  sell  bis 
is  not  made  acknowledged  and  re-  property  with  reference  to  such  plat, 
corded  as  required  by  statute,  and  to  mipose  upon  the  public  authonties, 
operatefl  only  as  a  commoiv-law  dedi-  merely  by  his  own  act,  the  burden  of 
cation  which  is  effectual  upon  accept-  the  care  and  responsibility  of  such 
ftnce,  the  title  to  the  streets  vests  in  dedicated  streets  and  passageways  m 
thesdjoiningownerstothecenteroftho  public  highways  until  those  authori- 
street  subject  to  the  easement  of  tho  ties  representing  the  pubUc  have  seen 
public.  Clark  v.  McCormick,  174  111.  fit,  by  some  unequivocal  declaration  or 
164;  Thompsontr.Haloney,  199111.276,  act,  to  accept  and  assume  such  burden 
2S2;  Russell  v.  Lincoln,  200  Dl.  511;  and  liability  (Littler  r.  Lincoln,  100 
Owen  V.  Brookport,  208  HI.  35,  39;  111.  353;  Jordan  v.  Chenoa,  166  III. 
Ingj^iam  v.  Brown,  231  III.  256,  258.  530;  Chicago  v.  Gosselin,  4  HI.  App. 
But  it  has  also  been  held  that  after  570);  and  until  the  proper  municijial 
the  BaiB  of  lots  a 
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street,  or  other  public  use  may,  according  to  some  authorities,  be 
revoked  by  the  ovmer  at  any  time  before  there  has  been  an  acceptance 

dedicated  as  public  highways,  the  fee  the  payment  to  those  claiming  tiie 
of  the  stteeta  does  not  VMt  m  the  mu*  land  of  more  than  nominal  damages, 
nicipality.  Hewaa  v.  Crete,  175  111,  if  any  at  all.  Danforth  v.  Bangor,  85 
34S;  Hamilton  v.  Chiot^,  B.  &.  Q.  R.  Me.  423.  But  the  dedication  does  not 
Co.,  124  111.  235;  Jordan  v.  Chenoa,  become  complete  so  u  to  impose  od 
166  111.  533."  the  municipality  the  burden  of  keeping 
In  Indiana,  there  are  at  least  dida  the  stieets  in  repair  until  they  have 
to  the  effect  that  when  property  is  been  accepted  by  a  competent  author- 
platted  and  Iota  are  sold  with  raference  ity  or  until  user  by  the  public  for  at 
to  the  plat,  the  rights  of  both  the  public  least  twenty  years.  Bartlett  v.  Bangor, 
and  the  purchaser  of  the  lots  inter-  67  He.  460. 

-vene,  ana  the  dedication  of  streets  In  MaryUmd,  it  ia  held  that  where 
and  public  places  shown  on  the  plat  lands  have  been  platted  and  sold  with 
is  irrevocable.  Indianapolis  u.  Kings-  reference  to  a  plat,  or  where  a  deed  has 
buiy,  101  Ind.  200;  Huler  v.  Indian'  been  made  bounding  the  lands  con- 
umus,  123  Ind.  196;  Rhodes  v.  veyed  upon  a  street,  so  long  as  the  im- 
Brightwood,  14S  Ind.  21:  Woodruff  plied  covenant  between  tne  grantor 
place  V.  Raschig,  147  Ind.  517,  525;  and  gmntee  exists  the  city  can  accept 
Hall  c.  Breyfo^,  162  Ind.  494.  But  unless  there  has  been  an  abandonment 
in  one  of  these  deciaions  the  court  said  or  estoppel  of  some  kind;  but  as  the 
that  nothing  in  the  deciaon  should  be  dedication  to  the  public  springs  from 
taken  as  holding  that  a  dedication  of  and  is  supported  by  the  title  conveyed 
public  grounds  may  be  made  against  to  the  grantee,  it  must  depend  upon 
the  consent  of  the  public,  and  that  to  the  continued  existence  of  that  cove- 
make  the  dedication  complete  there  uant.  It  ceases  with  it,  if  there  has 
must  always  be  an  acceptance,  express  been  no  acceptance  during  the  time  it 
or  implied.  In  the  case  before  the  was  within  the  power  to  accept.  The 
court.  It  held  that  there  had  been  an  dedication  may  be  defeated,  if  the 
acceptance.  Rhodes  v.  Brigbtwood,  covenant  is  rescinded  before  the  street 
145  Ind.  21,  30.  is  opened  or  used  by  the  public.  Hall 
Maint.  The  platting  of  lands  and  v.  Baltimore,  56  Md.  195;  Clendenin 
sale  of  lota  with  reference  thereto  have  v.  Maryland  Const.  Co.,  86  Md.  80; 
been  characterised  as  an  incipient  Story  v.  Ulman,  SS  Hd.  244;  Canton 
dedication  of  the  streets  shown  on  the  Co.  v.  Baltimore,  106  Md.  69. 
plat  to  the  public.  Bartlett  v.  Bangor,  In  Michigan  it  has  been  several 
67  He.  460.  Such  incipient  dedication  times  decided  that  an  acceptance  oj  a 
is  irrevocable  and  binding  upon  the  pltd  amiaining  streets,  &<:.,  by  the 
proprietor  of  the  land  and  his  grantees,  proper  authorities,  in  beliolf  of  the 
until  it  is  proved  by  the  subsequent  public,  was  essential  to  a  complete 
acts  of  the  owners  that  the  dedication  dedication.  Cass  County  v.  Banks,  44 
ia  extinguished.  Danforth  v.  Bangor,  Mich.  467,  noticed  tupra;  People  c. 
85  Me.  423,  428.  But  each  one  claim-  Jones^  6  Mich.  176;  Tillman  v.  People, 
ing  the  benefit  of  the  estoppel  of  the  12  Mich.  401 ;  B^er  v.  Johnston,  21 
grantor  to  deny  his  grantees  the  use  of  Mich.  319;  Detroit  ii.  Detroit  ft  H.  R. 
Uie  land  as  a  street  must  rest  his  claim  Co.,  23  Mich.  173,  210. 
on  his  own  title  deed  and  not  on  the  It  haa  been  said  that  when  the 
deed  of  another  through  whom  he  has  owner  has  caused  a  survey  and  plat  to 
not  derived  his  title,  Dorman  v.  Bates  be  made  in  which  he  offers  to  dedicate 
Mfg.  Co.,  82  Me.  438,  449,  citing  Bart^  certain  streets  and  alleys  shown  thereon 
lett  V.  Bangor,  67  Me.  460;  Heselton  for  a  public  use,  and  be  has  sold  Iota  and 
n.  Harmon,  SO  Me.  326;  Howe  v.  Alger,  blocl^  designated  thereon  in  accord- 
4  Allen  (Mass.),  206;  Oliver  v.  Pitman,  ance  with  the  description  on  the  rJat, 
98  Mass.  46;  Fogarty  c.  Kemmell,  105  he  cannot  withdraw  his  offer  of  dedica- 
MasB.  264;  Regan  v.  Boston  Gaslight  tion,  but  leaves  the  streets  and  alleys 
Co.,    137    Mass.    36.      Although    not  indicated  upon  the  plat  to  be  opened 

rned  for  the  public  use  as  streets  by  by  the  municipal  authorities  at  such  ' 

city  at  the  time,  the  land  is  subiect  time  as  the   public   interest  may   re- 

to  be  taken  by  the  city  and  opened  as  cjuire.   and    of    which    they    are    the 

streets  and  ways  at  any  time  without  judg^     Russell  v.  Lincoln,  20O  lU. 
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by  formal  act  of  the  proper  authorities,  or  by  user,  as  hereinbefore 
explained.'  And  a  municipal  corporation  which  has  accepted  a  dedi- 
cation of  property  to  public  use  may,  before  vested  rights  have  been 

611,  517.     The  effect  of  platting  and  not  revocable,  although  not  accepted. 

Bale  being  to  eetop  the  grantor  from  Hoboken  Metn.  E.  Church  v.  Hoboken, 

revokiii^  the   dedication,   tbe  munici-  33  N,  J.  L.  13;   Cook  v.  Buriinxton,  30 

pality  IB  at  liberty  at  anjr  time  to  Iowa,  04.     See  supra,   £  1074,  note. 

accept  the  same,  not  only  in  the  in-  So,  in  Califomia,  an  aaxplanee  by  the 

terest  of  the  grantees,  but  also  in  the  piwlic,  by  a  formal  act  or  by  actual 

interest  of  the  public,  provided  such  user,  is  not  necessary  to  complete  a 

naittor  and  grantees  have  not  united  dedication  where  the  mtent  to  dedicate 

in  revoking  tbe  dedication  prior  to  is  made  out.    Stone  v.  Brooka,  3S  Col. 

such    acceptance.      Nia^ra    Falls    «.  489.     Compare  Baker  v.  Johnston,  21 

New  York  C.  4  H.  R.  Co.,  41  N.  Y.  Mich.  319;    Perty  v.  New  OHeans,  H. 

App.    Div.   03.      See   also   Bridges   v.  &  C.  R.  Co.,  55  Ala.  413,  citing  t«xt; 

Wyckoff,  67  N.  Y.  130.   An  acceptance  San  Francisco  v.  Canavan,  42  Cal.  641; 

of  a  dedication  ten  years  mibaequent  Oaaa  County  v.  Banks,  44  Mich.  467; 

tothefilingof  the  plat  is  in  time,  under  noted,  post,  £  1087,  note, 

a  statute  providing,  that  no  street  dedi-  Cvl  de  bob.     As  to  dedication  and 

cated  to  public  use  shall  be  deemed  a  revocation  of  dedication  of  a  strip  of 

public    street    unless    the    dedication  Ifknd  which  was  a  mere  etd  de  eac,  see 

shaU   be   accepted   and   confirmed   by  Holdane  c.  Cold  Springs  Trs.,  21  N.  Y. 

ordinance  or  resolution.     Backman  o.  474;    b.  c.  23  Barb.   103;    Tillman  v. 

Oakaloosa,  130  Iowa,  600.  People,  12  Mich.  401 ;   People  o.  Jack- 

'  Frescott  V.Edwards,  117  Cal.  298;  son,  7  Mich.  432;   Stone  v.  Brooks,  35 

Trine  v.  Pueblo,  21  Colo.  102;  Maaitou  Cal.  488.     In  Hanson  v.  Eastman,  21 

t>.  International  Trust  Co.,  30  Colo.  467;  Minn.  509,  an  open  place  on  a  town 

Steinauer  v.  Tell  City,  146  Ind.  490;  plat,  although  a  ad  de  sae,  was  held  to 

lightcap  V.  North  Judson,   154  Ind.  be  a  public  street.     See  also  Hankato 

43;   Huntington  v.  Townsend,  29  Ind.  v.  Warren,  20  Minn.   144;    Bateman 

Am.  269;  Minneapolis  &  St.  L.  R.  Co.  v.  Bluck.  14  E.  L.  &  Eq.  69;  People  c. 

«.  BriLt,  105  Iowa,  198;    Clendenin  v.  Kingman,  24  N.  ¥.  545;    Houston  v. 

Maryland  Const.  Co.,  86  Md.  80;  Field  Finnegan  (Tex.  Civ.  App.),    85  S.  W, 

p.  Manchester,  32  Mich.  279;   Baker  v.  Rep.  470. 

St.   Paulj   8   Hinn.   491;     Holdane   v.  As  to  dedication  and  revocatJon  of 

Cold  Spnngs,  21  N.  Y.  474;  Baldwin  laud   under   water   at   terminus   of  a 

V.   Buffalo,   35   N.   Y.   375;    8.  c.   29  street,  see  Mark  u.  West  Troy,  76  Hun 

Barb.   (N.   Y.)  396;    Buffalo  v.   Dels-  (N.  Y.),  162.    The  fact  that  if  a  street 

ware,  L.  &  W,  B.  Co^  190  N.  Y.  84;  did  not  exist,  each  intersecting  street 

levV  114  N.  Y.  App.  Div.  915;  Matter  would  be  a  cid  de  gac,  does  not  estab- 

of  ^k  St.,  19  tf.  Y.  Misc.  571 ;   Ru-  lish  dedication  in  the  absence  of  other 

di^phe.  Ackennon,  30N.  Y.  Misc.  698;  evidence.     Manchester   v.    Hoag.    66 

Elckeraon  v.  Haveistisw,  6  N.  Y.  App.  Iowa,   649.      Higkioayt.     A   road   i^ 

IHv.  102 ;    Matter  of  Fox  Street,  54  though  obstructed  at  one  end  may  be 

N.  Y.  App.  Div.  479;  Buffalo  v.  D.  L.  deemed  a  highway  (Wood  v.  Veal,  5 

&  W.  R.  Co.,  68N.  Y.  App.  Div.  488;  B.    &   Aid.    454;     Queen    v.    Spence, 

SUte  B.   Hamilton,    109  Tenn.   276;  11  Up.  Can.  Q.  B.  31. 46,  47),  but  would 

Athens  v.  Burkett  fPenn.   Ch.  App.),  not   oe  deemed   a  highway  if   closed 

59  S.  W.  Rep.  404;  Houston  t).  Finne-  at   both   ends.    Bailey   v.    Jamieeon, 

gan  (Tex.  Civ.  App.),   85   8.  W,  Rep.  L.  R,  I  C.  P.  Div.  329.     And  once  a 

470;    Buntin  v.  Danville,  93  Va.  200;  highway  always  a  highway.     Badgely 

Norfolk   V.    Nottingham,    96    Va.    34;  ».  Bender,  3  Up.  Can,  Q.  B.  o.  a.  221; 

Seattle  r.  Hill,  23  Wash.  92;    Mahler  Rex  v.   Marchioness  of  Downshire,  4 

».   Brumder,   92  Wis.   477.      But   see  A.  4  E.  232;   Repna  v.  Purdy,  10  Up. 

Jetaey  CSty  p.  Morris  Canal  4  B.  Co.,  Can.  Q.  B.  545;  Thomas  t>.  Ringwood 

12N.  J.  Eg.  547;   Weisbrod  r.  Chicago  Board,  L.  R.  9  Eq.  418;    Harvey  v. 

&  N.  W.  R.  Co.,  18  Wis.  35;    Lee  v.  Truro  Rural  Councd,  72  Law  J.  Ch. 

Sandy  Hill,  40  N.  Y.  442;    Atlantic  705  [19031,  2  Ch.  638;  Buffalo  u.  Del»- 

Cktf  V.  Groff,  64  N.  J.  L.  527.  ware,  L.  A  W.  R.  Co.,  190  N.  Y.  84, 96. 

unnpleted  dectintion  by  map  held 
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acquired  under  the  dedication,  revoke,  with  the  consent  of  the  dedi- 
cator, the  ao^ptance.'  The  revocation  by  the  owner  may  be  accom- 
plished by  any  aprmaiive  act  recalling  it,  or  by  an  abandonmerd  ot 
the  scheme.*  It  may  be  shown  by  acts  inconaiaUvi  with  the  •public 
we  to  which  it  is  claimed  the  land  was  dedicated,*  as  by  a  convey- 
ance of  the  lands  under  circumstances  and  for  purposes  inconsistent 
with  the  continuance  of  the  offer  to  dedicate,'  or  by  an  open  use 


file's; 


purposes  for  a  period  of  twenty  yean. 


BolveDt.     The  lands  of  the  company  on  t^e  plat.     Schooling  v 

were  aold,  were  fenced  in  and  were  42  Oreg.  494.    A  delay  of  twenty  yean, 

used   for  agriculture.      The   plat   was  during  which  the  city   hod  made  no 

lud  out  upon  a  scheme  which  indi-  express   or   implied    acceptance   of   a 

cated  a  city.    In  fact,  only  a  atrargling  plaza  offered  to  be  dedicated  by  the 

village  waa  eTec(«d.     It  was  heldthat  filing  of  a  map  and  plat,  justifies  the 

the  dedication  was  abrogated  by  /aiJur«  court,  in  an  action  by  the  dty  to  quiet 

Id  open  and  maintain  the  streets,  the  title,  in  finding  that  no  dedication  had 

mneral  failure  of  the  ptirpoee  of  the  taken    place.      Anaheim    n.    Langen- 

dedication,  by  the  sale  of   the  lands  berger,  134  Cal.  008. 
and  by    the    exclusive    um    of   the        ■  Myers  v.  Oceanaide,  7  Cal.  App. 

lands  for  farm  purposes.    Gla^ow  v.  87;   93   Pae.   Rep.   686;    Huntington 

HathewB,  106  Va.  14.    In  Kentackjf  it  v.  Tawnsend,  29  Ind.  App.  269;  Upta- 

has  been  held  that  adverse  possession  graS  v.  Smith,  100  Iowa,  385;  Blenner-  ~ 

for    the    statutory    period,    of    lands  hassett  b.  Forest  City,  117  Iowa,  680; 

dedicated  for  streets  bv  enclosing  the  Coiey  v.  Fort  Dodge,   US  Iowa,  742; 

same  and  using  them  for  purpoees  in-  Weber  v,  Iowa  Citv,  119  Iowa,  633. 

consistent  with  the  dedication,  barred  The  assessment  and   payment  of  taxte 

the  right  of  the  city  to  accept  and  open  up>on  dedicated  lands  in  itself  neither 

the  streets.     I>atonia  v.  Latonia  Agri-  precludes  the  inference  of  intention  to 

cultural  Assoc.  (Ky.)    109  S.  W.  Rep.  dedicate,  nor  the  right  of  the  munid- 

350.    Where  a  bridge  was  dedicated  to  pality  to  accept  the  dedication.    Gvana 

public  use,  it  was  held  that  failure  to  v.  Blankenship,  4  Ariz.  307,  316;  San 

repair  and  maintain  the  bridge  and  Leandro  v.  Le  Breton,  72  Cal.  170; 

non-user   for  an  unieasooable   len|i;th  Smith  v.  San  Luis  Obispo,  05  Cal.  463; 

of  time  was  an  abandonment  of  the  Boise  City  v.  Hon,  14  Idkho^  272;   94 

public  right  and  estopped  the  munici-  Pac.  Rep.  167;  Rhodes  «.  Brightwood, 

wlity    from   asserting    it.     Oney    v.  146  Ind.  21 ;   Getohell  ti.  Benedict,  57 

West  Buena  Vista  Land  Co.,  104  Va,  Iowa,  121;   Hanger  v.  Des  Moines,  109 

680.    See  also  Scott  tr.  Moore,  98  Va.  Iowa.  480;  Ellsworth  v.  Grand  Rapids, 

668,  687.  27  Mich.  250;  Buschmann  v.  St.  Louis, 

In  Wiecimnn,  where  it  is  held  that  121  Mo.  523;  Gillean  r.  Frost,  25  Tex. 

the  right  to  accept  dedication  will  not,  Gv.  App^  371;    Sanborn  *.  Amarillo, 

in  general,  be  lost  by  long  continued  42  Tex.  Uiv.  App.  116;  93  S.  W.  Rep. 

non-user,  if  such  non-user  be  joined  to  473;  Ashland  v.  Chicago  &  N.  W.  R. 

circumstances  which  create  an  estoppel  Co.,    105   Wis.    398;     Westmount   v. 

gainst  the  city,  e.  g.,  an  express  re-  Waiminton,  9  Rap.  Jud.  Que.  Q.  B. 

fusal  of  the  city  to  open  the  street  in  101.      But   see   Lunkenheimer   Co.   v. 

the  filling  of  low  ground  at  considerable  Cincinnati,  23  Ohio  Cir.  Ct.  617. 
expense,  and  the  erection  of  valuable         *  Eureka  v.  Croghan,  81  Cal.  524; 

buildings   on   the   dedicated  land,  the  Bchmitt  v.  San  Francisco,  100  CaL  302; 

right  to  accept  is  terminated.  Paine  John  Mouat  Lumber  Co.  «.  Denver,  21 

LumberCo.ti.DshkoBh,89Wis.449.  See  Colo.I;  Trine  v.  Pueblo,  21  Colo.  102; 

also   Reuter   v.    Lawe,    94    Wis.   300.  Chicago  v.  Drexel,  141  111.  89;    Ught- 

Where  streets  and  alleys  dedicated  by  cap   «.   North   Judson,    154   Ind.   43; 
platting  have  never  been  opened  and  Brown  v.  Taber,  103  Iowb,  1 ;  Miime- 
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of  the  property  for  a  jmrpoae  of  a  permanent  ekaraeter  wkoUy  incon- 
nitent  with  the  projected  dedication.'  But  after  acceptance  the  ri^t 
to  revoke  does  not  exist.'  When  private  rights  have  intervened  the 
dedicator  cannot,  at  least  without  the  assent  of  the  persons  in  whom 
these  private  ri^ts  have  vested,  revoke  his  dedication.' 

§1092  (632).  Acceptanea;  Bsvocation.  —  Conformably  to  the 
foregoing  principles,  a  proposal  by  a  land-owner  to  give,  free  of 
charge,  and  upon  certain  conditions  to  be  performed  by  the  city,  so 
much  of  his  land  as  may  be  required  to  open  or  widen  a  street  or 
highway,  will,  if  the  proposition  be  accepted  and  the  conditions 
complied  with,  in  a  reasonable  time,  eetop  tuch  ovmer  from  cUtimr 
ing  damages  for  his  land;  a  formal  vote  of  acceptance  is  not 
necessary;  and  seasonably  fulfilling  the  conditions  of  the  off er  is 
sufficient.* 

%  1093.  PiorliiM  of  Ooort  and  Jmyi  Bnrdon  of  Proof.  — We  have 
seen  that  the  essential  elements  of  a  dedication  are  the  intent 
of  the  owner  to  dedicate,  and  an  acceptance  thereof  by  the  public 
or  by  the  municipal  authorities  acting  on  behalf  of  the  public.  In 
aQ  implied  dedications  such  intent  and  acceptance  are  usually  to 
be  deduced  from  the  acts  of  the  parties,  and  the  question  whether 
there  has  been  an  implied  dedication  is,  when  the  facts  are  disputed, 
or  where  the  credibility  of  the  witnesses  requires  to  be  weighed, 
peculiarly  a  qvettioh  of  fact  for  the  practical  judgment  of  a  jury.' 

apolia  &  St.  L.  R.  Co.  tr.  Britt,  lOS  Eckereon  v.  Haverstraw,  6  N.  Y.  App. 
Iowa.  198;  Uptomff  v.  Smith,  106  Wv.  102;  Smith  v.  Union  Switch  & 
lorn,  3S5;  Cleiioenin  v.  Maryland  Signal  Co.,  17  Pa.  Super.  Ct.  444; 
CoDfit.  Co.,  86  Md.  80.  But  a.  deed  Richardaon  v.  HcKeeeport,  18  Pa. 
made  after  acceptance  by  the  city  is  Super.  Ct.  199;  Buntin  v.  Danville, 
ineffectdve  as  a  revocation.  Seattte  tt.  93  Va.  200.  Partial  revocation  doea 
Hill,  23  Wash.  92,  99.  not  revoke  the  entire  ori^nal  dedica- 

'  Uvalde  County  v.  Uvalde  (Tex.   tion.    Eckersoii  v.  Haverstraw,  6  N.  Y. 

■       • —  "      ■    I   App.  Div.  102,  aff'd  162  N.  Y.  652. 

■  Reed  v.  Birmingham,  92  Ala.  339; 
Zearing  n.  Raber,  74  111.  409;   Chicago 

■  London  &  San  Francisco  Bank  v.  v.  Drexel,  141  HI.  89;  Clark  v.  UcCor- 
Oakland,  90  Fed.  Rep.  691;  Daven-  mick,  174  III.  164;  Woodbum  v. 
port  V.  Buffinxton,  97  Fed.  Rep.  234;  St«rIiDg,  184  DI.  208. 
Stewart  v.  Conlcy,  122  Ala.  179;  •  Grace  v.  Walker,  95  Tal.  39, 
Hclntyre  v.  El  Paso  County,  15  Cob.  citingtext;  Crockett  v.  Boston,  SCush. 
App.  78;  Rhodes  v.  Brightwood,  145  (Mass.)  182.  Sxt«en  months,  con- 
Ind.  21,  27;  Evansville  &.  T.  H.  R.  Co.  sidering  the  matter  to  be  acted  upon 
«.  Ft.  Branch,  149  Ind.  276;  KUchigon  and  the  usual  course  of  proceeding, 
Cent.  R.  Co.  V.  Hammond,  W,  &  E.  C.  was  not  considered  an  unreasonable 
En.  R.  Co.,  42  Ind.  App.  66;  S3  N:  E.  time.  lb.  See  on  this  point.  Baker  v. 
Rep.  650;  Cohoea  v.  Delaware  &  H.  Johnston,  21  Mich.  319;  2  Herman  on 
Canal  Co.,  134  N.  Y.  397;  Buffalo  P.  Estoppel,  f  j  1140-1149. 
Ddawsre,  L.  ft  W.  R.  Co.,  190  N.  Y.  '  Sacramento  ir.  Clunie,  120  Cal.  29; 
H  reVg  114  N.  Y.  App.  Div.  915;  Lob  Angelee  v.  Kyoor,  125  CaL  463; 
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In  establishing  a  dedication  the  ■party  atserting  it  must  assume  die 
burden  of  proving  it' 

§  1094  (643).  Puki  ud  Public  Sqaans.  —  Taking  private  prop- 
erty for  a  park  or  a  public  square,  in  a  city,  is  taking  the  some 
for  pidftic  use,  and  under  legislative  sanction  it  may  lawfully  be 
done  on  compensation  being  made ;  and  the  mode  of  compensa- 
tion, whether  by  a  tax  upon  the  whole  city  or  upon  those  specially 
bene&ted,  is  a  matter  for  legislative  regulation/ 

§  1095  (644).  8amB  Snbjact;  Dedteftttoii.  —The  doctrine  of  ded- 
icaiion  to  public    uses    has    also    been    extended  and  apphed  to 

NUefl  «.  Los  Auseles,   125  Cal.  572;  Ste  Harie,  146  Mich.  23;   Boye  o.  Al- 

Harttord  i>.  New  York  &  N.  E.  R.  Co.,  bert  Lea.  93  Minn.   121;    DarUng  tt. 

69  Conn.  250 ;  Gray's  Appeal,  80  Conn.  Jersey  aty,  73  N.  J.  Eq.  318;  67  Atl. 

248;    Gnibe  v.   Nichob,  36  lU.    93;  Rep.  709;  Lewis  v.  Portland,  25  Oreg. 

Woodbum  V.   Sterling,   184   111.   208;  133,  155;    Houston  v.  Finn^tui  (Tex. 

German  Bank  v.  Broae,  32  Ind.  App.  Civ.  App.),  85  8.  W.  Rep.  470. 

77;  Cheney  v.  Anderson,  72  Kan.  696;  '  Shoemaker  v.  United  States,  147 

Raymond   v.   Wichita,   70   Kan.   523;  U.  S.  282;   Wilson  o.  Lambert,  168  U. 

Kennedy  v.  Cumberland,  65  Md.  514;  8.   8U,   816,    citing   t«xt;    People   v. 

Flnneganr.  St.  Joseph,  123  Mich.  330;  Williams,  51  111.63;  Cook  v.  South  Park 

Horse  D.  Zeize,  34  Minn.  35;    Boye  k.  Com'Ta,61  111.  115;  West  Chicaso  Park 

Albert  Lea,  93  Minn.  121 ;    Downend  Com'ra  v.  Western  Union  Tel.  Co.,  103 

V.  Kanaas  City,  71  Mo.  App.  529;  Riv-  111.  33;    Holt  ».  Somerville,  127  Mass. 

erside  v.  Pennsylvania  R.  Co.,  74  N.  J.  408;    Foster  v.   Boston  Park  Com're, 

L.  476;   Robertson  v.  Meyer,  59  N.  J.  133  Maas.  321;   St.  Louis  County  a.  v. 

Eq.  366;    Flack  d.  Green  Island,   122  Giiswold,  58  Mo.  175;    Kansas  aty  i>. 

N.  Y.  107;  Lent  o.  Tllyou,  106  N.  Y.  Ward.  134  Mo.  172,  177;   Kansas  City 

App.  Div.  189,  193;    Newton  v.  Dun-  v.  Bacon,  147  Mo.  259,  273;   Owners  of 

klrfc,  121  N.  Y.  App.  Div.  296;  Waters  Groimd  re  Pine  St.  n.  Albany,  15  Wend, 

f.  Philadelphia,  208  Pa,  189;  "nizie  v.  (N.  Y.)  374;   Bouton  *.  Brooklyn,  15 

Haye,   8   Wash.    187;     Biggar's   Mun.  Barb.  (N.Y.)  375,  384;   Matter  of  Cen- 

Man.  (Canada,   1900),  807,  citing  Bel-  tral   Park,  63   Barb.   282;    Matter  of 

fordii.Hayne8,  7  Upper  Can,  Q.  6.464;  New  York  aty,  99  N.  Y.  669.     See 

Reg  V-  Spence,  11  tipper  Can.  Q.  B.  31.  chapters   on   Eminent    Domain,   ante. 

The  question  as  to  how  mucA  land  is  ana  on  Taxation,  pori. 

included  in  a  dedication  is  one  wholly  In  Wilson  n.   Lambert,   168  U.  8. 

of  fact.    In  this  cose  the  court  refused  611,  616,  an  Act  of  Congress  providing 

to  find,  as  a  rnatler  of  law,  that  a  fence  for  the  laying  out  of  a  park  in  the  Dis- 

vhicb    bad   been    standing    for   forty  trict  of  Columbia,  provided  that  the 

years  marked  a  boundary  line  of  the  park  should  be  set  aside  "  for  the  bcne- 

Btrip  dedicat«d,    Wetherel)  v.  Newing-  nt  and  enjoyment  of  the  people  of  the 

ton,  64  Conn.  67.    Where  there  is  sub-  United  States."   The  court  held  that, 

stantial  conflict  of  evidence  the  verdict  notwithstanding    this    broad    declarB- 

of  the  jury  will  not  be  disturbed.    Sac-  tion  of  the  general  public  nature  of  the 

ramento  v.  Clunie,   120  CaJ.  29;    Los  park  use,  the  property  owners  benefited 

Anoeles  v.  Kysor,  125  Cal,  463.  by  laying  out  the  park  might  be  spe- 

Exprega    deduxition.     The  construe-  cially  assessed  for  tne  expense  thereof. 


tion  of  a  ^lat  containing  an  express  But  the  l^islature   cannot   authoiiie 

dedication  is  a  matter  of  law  for  the  a  city  to  assess  property  benefited  by 

court.    Miller  v.  Indianapolis,  123  Ind.  the  construction  of  the  park  when  suea 

196;    Hanson  v.   Eastman,   21   Minn,  property  hes  outside  the  city  limits, 

509.     See  also  State  Historical  Assoc,  althougn  it  may  abut  on  tne  park. 

V.  Lincoln,  14  Neb.  336.  Matter  of  Prospect  Park,  60  N.  Y.  398, 

^  West  End  v.  Eaves,  152  Ala.  334;  aff'g   2   Hun     (N.    Y.),   628,      Indei^ 

44  So.  Rep.  fiSS;  Chapman  f.  Sault  Boundaries;  Charier;  Property. 
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parka  and  public  squares  in  cities  and  villages,  these  being  regarded 
as  easements  for  the  benefit  of  the  public ;  and  the  fact  of  dedica- 
tion may  be  established  in  the  same  manner  as  in  the  case  of  high- 
ways and  streets.* 

>  Wilson  v.Xambert,  16S  U.  S.  811,  GaUipoIis,  7  0^0,  Put  I.  218;  Com- 
cHtiigt«Kt;  Forney  o.  Calhoun  County,  monwealth  v.  Rush,  14  Pa.  St.  186; 
S4  Ala.  215;  Rhodes  v.  Brightwood,  Commonweaith  v.  Beaver  Borough, 
145  Ind.  21,  23,  quoting  text;  Gillean  171  Pa.  542;  Lamar  Countv  v.  Oem- 
B.  Frost,  25  Tex.  CSv.  App.  371,  374,  enta,  49  Tex.  347;  StaW  v.  Wilkenson, 
dting  text;  Sturmer  v.  Randolph  2  Vt.  480;  Abbott  v.  Hills,  3  Vt.  521; 
County  Ct.,  42  W.  Va.  724,  quoting  State  v.  Catlin,  3  Vt.  530;  State  tj. 
text  Traak,  6  Vt.  365;    Daniels  v.  Wilson, 

Dedication  of  jtarki.  Davenport  v.  27  Wis.  492  ("reserved  public  square"). 
Buffington,  97  Fed.  Rep.  234;  Avon-  A  fAaX,  by  which  lands  were  sold, 
dale  Land  Co.  v.  Avondale,  111  Ala.  contained  a  block  marked  "Annette 
523;  Douglass  «.  Hontgomery,  118  Pari:,  now  bdangirig  to  R.  Gravet." 
Ala.  £9fi;  Archer  v.  Salinas,  93  Cat.  It  was  held  that  there  was  a  dedication 
43;  Mclntyre  v.  £1  Paso  County,  15  of  the  park  to  public  use;  that  the 
Colo.  App.  78;  Pierce  v.  Roberts,  57  public  use  involved  in  the  deBcriptimt 
Conn.  31;  Chicuo  v.  Ward,  169  111.  of  the  lot  as  a  park  was  not  sufficiently 
392;  Rhodes  v.  Brightwood,  145  Ind.  Qualified  by  the  additional  words  which 
21;  Abbott  v.  Cottage  City,  143  Mass,  did  not  apply  to  the  use,  but  merely 
521:  Conklin^  v.  Mackinaw  City,  120  indicated  the  ownership  which  con- 
Hicn.  67;  Price  v.  Plainfield,  40  N.  J.  tinued  in  the  dedicator  after  dedica- 
L.  608;  Monis  n.  Sea  Girt  Land  Imp.  tion  to  public  use.  Bayonne  v.  Ford, 
Co.,  38  N.  J.  Eq.  304;  Steel  v.  Port-  43  N.  J.  L.  292.  The  word  "Lawn'' 
land,  23  Oreg.  176,  184;  Morrow  v.  on  a  plat  of  lands  at  the  seashore  by 
Highland  Grove  Traction  Co.,  219  Pa.  which  lots  were  sold,  held  to  rave  pur- 
619;  Gillean  v.  Frost,  25Tex.  Civ.  App.  chasers  an  interest  in  the  lands  so 
371;  Sanborn  i>.  Amarillo,  42  Tex.  Civ.  designated.  Fisk  «.  Ley,  76  Conn. 
App.  115;  93  S.  W.  Rep.  473;  Bates  v.  295. 
Ueloit,  103  Wis.  90.  "Whenever  a  pudiw  tquart  or  com- 

Dedicaiion  of  pMie  tauares,  San  mon  is  marked  out  or  set  apart  as  such 
I«andro  v.  Le  Breton,  72  Cal.  170  by  the  owners,  and  indiviauals  are  in- 
("court  square");  Princeville  o.  Au-  duced  to  purchase  lots  or  lands  border- 
ten,  77  III.  325 ;  Lee  v.  Hound  Station,  ing  thereon,  in  the  expectation  held  out 
118  111.  304  ("public  square") ;  HorBh  by  the  proprietor  that  it  should  so  re- 
v.  Fairbury.  163  111.  401;  Riverside  v.  main;  or  even  if  there  are  no  marks 
HaclAJn,  210  lU.  308,  320^  Doe  v.  upon  the  ground,  but  a  map  or  plan  is 
Attica,  7  Ind.  641;  Hiami  County  made  and  lots  marked  thereon  and  sold 
V.   Wilgus,  42   Kan.    457    ("seminary   aasuch,  it  is  not  competent  for  the  pro- 

Siaie  );  Dover  v.  Fox,  9  B.  Mon.  prietors  to  disappoint  the  expectations 
,  y.)  200;  Baker  v.  Johnston,  21  of  the  purchasers  by  resuming  the  lands 
Mich.  319  ("public  square");  Winona  thus  set  apart,  and  appropriating  them 
w.  Huff,  llMinn.  119;  Pricee.Thomp-  to  any  other  use."  Per  Wiaiartu,  3.,  in 
son,  48  Mo.  363;  Price  v.  Brecken-  Abbott  v.  Hills  (Courl^House  Square), 
ridge,  92  Mo.  378;  Hoboken  H.  E.  3  Vt.  521.  On  a  map,  by  which  lots 
Church  V.  Hoboken,  33  N.  J.  L.  13;  were  soldj  a  block  whs  shown  which 
Watertown  o.  Cowen,  4  Paige  Ch.  (N.  was  not  divided  into  lota,  and  w 
Y.)  510;  Pearsatl  v.  Poet,  20  Wend,  tinguished  from  the  otl  "  ■"'--' 
{N.  Y.)  Ill,  117;  a.  c.  22  Wend.  (N.  different  coloring,  by 
'"    ■"'     "■"     "         ■*•     ■  ■      ■'         dthi 


Yj  510;    Pearsatl  v.  Poet,  20  Wend,  tinguished  from  the  other  blocks  by  a 

{N,  Y.)  Ill,  117;   a.  c.  22  Wend.  (N.  different   coloring,    by    deUneation    of 

Y.)_   425,    433,    451,    454;  Rej^olds's  trees  and  |mths,  and  the  representation 

Heirs  v.   Stark  County,   5   Ohio,   204  of  a  fountain.    No  words  were  used  ex- 

(donation    for    "county    buildings");  pressly  indicating  that  the  block  was 

anith  p.  Heuston,  6  Onio,  101  (dona-  dedicated  as  a   "square"  or  "parit." 

tion  for  "public  buildings");  Brown  t>.  It  was  held  that  the  intent  to  decUcate 

Manning,     6     Ohio,     298     ("pubUc  the  block  for  public  use  as  a  square  or 

•quare'^;  Lebanon  ».  Warren  County,  park  was  sufficiently  evidenced.   Wegor 

9  Ohio,  80  ("public  ground");   Huber  v.  Delran,  61  N.  J.  L.  224.     The  same 

V.  Gasley,  18    Ohio,  IS;    Le  Clerq  r.  principle  is  recognized  in  Morrow  v. 
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§  1096.  Psrk  Uaes.  —  The  word  "park"  written  upon  a  block 
of  land  designated  upon  a  map  is  a^  aignificaTd  of  a  dedicatitm,  and 
the  use  to  which  the  land  is  dedicated,  as  the  word  "street"  written 
upon  such  map.^  In  municipal  affairs,  a  park  is  a  piece  of  ground 
get  apart  and  maintained  for  public  use  and  laid  out  in  such  a  way 
as  to  afford  pleasure  to  the  eye  as  well  as  opportunity  for  open-air 
recreation.*  In  laying  out  and  adorning  public  parks,  osstkoic  con- 
Highland  Giove  Traction  Co.,  2IB  Pa.  for  in  such  a  case  there  wouid  be  no 
619,  023.  senblance    of    dedication;     but    the 

"PUiee"  on  a  map  imports  dedica-  meaning  of  the  word  is  io  be  deter- 
tion  when  there  are  other  marka  upon  mined  by  the  circumatancea  connected 
it  which  indicate  a  public  use.  Feaa-  with  its  use.  In  London,  as  well  as 
ler  V.  Union,  67  N.  J.  Ea.  14.  in  any  city  in  this  country,  the  term 

A  dedication  of  a  park  by  delinea^  'park  ^gntfiea  an  open  space  intended 

ion  on  a  plat  mugt  be  accej.'   '•"-'■'  ■=  '       ■   '      - 

public.     Archer  ■b.  Salinas,  !._   

Wmilarly,  a  "vla*a"  delineated  c 


plat  does  not  become  a  public  place,  or  with  some  qualifying  term,  as  Hyde 
until  acceptance,  whatever  the  lignta  of  Park,  or  R^^nt's  Park,  or,  as  in  tha 
purchasers  may  be.     It  was  held  that   present  case,  'Central  Park." 


where  twenty  years  had  elapsed  and  -The   ward   "vark"   vrritten  upon  a 

iucoouBtent  uses  had  intervened,  tbe  Uocfconarmiiio/i^y  property  indicates 

city  was  estopped  from  accepting  it.  a  public  use;    and  conveyances  made 

Annhpim    e.    Langenbergcr,    134    Cal.  by  the  owners  of  the  plotted  land,  by 

608.     A  dedication  of  a  park  may  be  reference  to  such  ma_p,  operate  conclu- 

accepted  by  general  pubuc  user.     Ab-  sively   aa  a   dedication  of   the   block, 

bott  V.  Catt^  City,  143  Mass.  621;  Price  v.  Plainfield,  40  N.  J.  L.  608: 

Conkling  V.  b&ckinaw  Gty,  120  Mich.  Maywood  Co.  v.  Maywood  ("M^^rood 

67.     But  occasional  use  of  dedicated  Parte"  on  recorded  plat),   118  111.  61. 

lands  for  picnics  or  pleasure  parties  is  It  has  been  lield  that  the  addition  of 

consistent  with  raivate  ownership  and  the  ovmer's  Tutme  to  the  word  park  on  a 

is  not  in  itself  sufficient  to  establish  ac-  map,  a.  ^.  "Ehmen's  Park,"  does  not 

ceptoDce.    Los  Angeles  t>.  Kysor,  125  imply  private  ownership  and  negative 

Cal.  463.  intent  to  dedicate.    Ehmen  o.  Gothen- 

■  Archer  v.  Salinas,  93  Cal.  43,  50;  burg,  50  Neb.  715. 

Kerce  v.  Roberta,  57  Conn.  31;   Price  .    '  Century  Dictionary,  approved  in 

V.    Plainfield,   «   N-   J.   L.   608,   613;  Commonwealth  v.  Haien,  207  Pa.  62, 

Steel  V.  Portland,  23  Orur.  176,  1S4.  57;    Morrow  v.  Highland  Orove  Trac- 

In  Afcher  c.  Salinas,  93  Cal.  43,  50,  tion  Co.,  219  Pa.  619,  623. 
Harriion,  J.,  said:  "Tbe  word  'park  Other  definitions  of  the  t«nn  have 
written  upon  a  block  of  land  designated  been  ^veu  as  fcjlows:  "A  parte  is  a 
upon  a  map,  is  as  significant  of  a  dedi-  place  for  tbe  resort  of  the  public  for 
cation,  and  the  use  to  which  tbe  land  is  recreation,  air,  and  light."  River- 
dedicated,  as  is  the  word  'street'  wril^  nde  v.  HacLoin,  210  III.  308,  324; 
ten  upon  such  map.  The  word  carries  Ehmen  v.  Qothenbutg,  50  Neb.  715; 
with  Itself  the  idea  of  an  open  or  in-  Price  v.  FlainSeld,  40  N.  J.  L.  608,  613. 
closed  tract  of  land  for  the  comfort  and  "An  open  or  inclosed  tract  of  land  for 
enjoyment  of  the  inhabitants  of  the  the  comfort  and  enjoyment  of  the  in- 
city  or  town  in  which  it  is  located,  and  habitants  of  the  city  or  town  in  which 
is  so  defined  by  lencc^raphers.  In  it  is  located."  Archer  n.  Salinas  City, 
England,  the  word  when  applied  to  an  93  Cal.  43,  50,  per  Harrison,  J.  "A 
inclosed  tract  of  land  in  the  country,  pleasure  ground  for  the  recreation  and 
has  a  different  signification  and  signi-  enjoyment  of  the  people  of  tbe  city  or 
fiea  that  the  lands  inclosed  are  the  town  in  which  the  park  is  situated." 
private  grounds  of  the  proprietor.  In  Rhodes  v.  Brwhtwood.  146  Ind.  21,  29, 
this  country  too,  a  man  may  enclose  per  Howard,  i.  "A  plat  of  ground  in  a 
his  own  land  and  style  it  a  park,  or  city  or  town  set  apart  for  ornament,  a 
^ve  that  name  to  his  [ilace,  without  place  which  the  remdents  of  the 
giving  to  the  public  any  right  to  its  use,  munidpctlity  may  fnquent  for  [Measure, 
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tideratiotu  have  an  important  place  and  may  be  recognized  by  the 
legislature  and  by  the  municipality.*  A  park  may  be  devoted  to 
any  use  which  tends  to  promote  popular  enjoyment  and  recreation. 
Although  primarily  involving  the  idea  of  open  air  and  space,  occu- 
pation in  part  by  monuments,  statues,  museums,  galleries  of  art, 
free  public  libraries,  and  other  agencies  contributing  to  the  eesthetic 

enjoyment  of  the  people  is  not  a  perversion  of  the  lands  from  park 
uses.'    These  are  maintained  for  the  use,  convenience,  and  recreation 

exercise  and  enjoyment."  Mclntvre  court  held  that  a  game  and  fish  pre- 
V.  El  Paao  Coun^,  15  Colo.  App.  78.  xerve  for  the  benefit  of  the  stock- 
In  Brooklja  Park  Com'rs  v.  Arm-  holders  or  members  of  a  private  corpora- 
strong,  i5  N.  Y.  234,  240,  Folger.  J,,  tion  is  not  a  park;  and  hence  that  a 
said:  "In  the  idea  of  a  public  park,  is  Htatute  entitled  "An  act  to  incorporate 
GMnpiehended  more  than  a  use,  either  the  Blooming  Grove  Park  Associatioa" 
occasional  or  limited  by  ye&ia,  or  sus-  was  unconstitutional  as  special  legis- 
ceptible  of  co-existence  with  a  private  lation  not  only  faiUng  to  express  its 
^ht  capable  of  concurrent  exercise,  purpose  in  its  title,  but  as  having  a 
The  words  suggest  more  than  an  open  misleading  title;  and  that  the  defend- 
extensive  area  of  land,  to  be  passed  ant.  who  had  been  convicted  under 
over,  or  but  temporarily  occupied  by  certain  penal  clauses  of  the  act  tor 
the  public,  and  on  which  any  private  killing  oeer  within  the  property  of 
perBon  may  atill  do  acts  of  ownership,  the  association,  had  been  improperly 
To  create  a  pubhc  park,  an  extensive  convicted  and  was  entitled  to  be 
area  is  needed:  but  the  area  must  be  discharged.  Index,  TiUe. 
improved,  and  in  various  processes,  '  Attorney-General  n.  Williams,  174 
alterative  and  subveraive  ot  natutal  Mass.  476,  478;  b.  c.  178  Mass.  330. 
fonnation,  must  much  money  be  In  Laird  r.  Pittsburg,  206  Pa.  1,  5. 
absorbed  and  many  years  go  by  before  MUchtil  J.,  said:  '^he  growth  of 
it  b  complete.  And  so  costly,  so  sentiment  for  artistie  ad^nmenl  of 
extensive,  so  peculiar  in  character,  and  public  grounds  and  buildings  is  part  of 
so  undisturbed  by  interference,  must  the  history  of  our  time  and  country. 
be  these  processes  and  the  results  of  Public  parks  have  come  to  be  re- 
tliem,  that  there  is  need  of  permanency  cognized  as  not  only  the  natural  place 
and  excludvenesa  of  public  poeseasion  for  walks  and  drives  afoot,  awh^l  or 
and  control,  as  against  the  exercise  of  with  horse  or  carriage,  for  boating, 
any  private  right  therein.  Of  itself  skating,  and  other  outdoor  athletics, 
then,  the  power  to  take  lands  for  a  but  also  as  the  appropriate  and  most 
public  park,  unless  limited  by  the  terms  effective  location,  for  monuments  and 
m  which  it  is  given,  would,  to  a  large  statues,  either  to  historic  heroes  or  to 
d^iree,  carry  with  it  the  right  to  acquire  pure  art,  fountains,  flower  displays, 
the  laigest  title  in  the  lands  taken."  botanical  and  KiOlopcBl  gardens,  mu- 
A  plat  showed  an  open  square  seums  of  nature  and  of  art,  galleries 
marked  "Alliquippa  Grove,  colored  in  of  painting  and  sculpture,  music  stands 
gre^,  with  paths  laid  out  in  it,  and  it  and  music  halls,  and  all  other  agencies 
was  announced  that  the  grove  had  of  eesthetic  enjoyment  of  eye  and  ear. 
been  set  apart  aa  a  pubhc  park.  The  parka  of  cultivated  Europe  are 
Held  that  there  was  a  dedication  of  a  filled  with  works  of  art,  and  the  great 
park,  and  that  the  fact  that  the  word  cities  of  this  country  are  following  fast 
"grove"  was  used  instead  of  "park"  in  the  same  direction," 
was  immaterial.  Mofrew  v.  Higbtand  *  Spires  v.  Loa  Angeles,  150  Cal.  64 
Grove  Traction  Co.,  21S  Pa.  GIB.  The  (free  public  library);  Hartford  v. 
court  pointed  out  that  a  grove  it  the  IJaslen,  76  Conn.  590  (soldier's  me* 
natural  nvdeue  of  a  park  or  pleasure  morial) ;  Laird  n.  Pittbburg,  205  Pa. 
ground  for  the  people.  A  natural  1  (trca  hbrary  sad  art  building); 
grove  set  apart  and  caicd  for  becomes  Attorney-Genera!  n.  Sunderland,  L.  K. 
quickly  wl^t  to  the  common  under-  2  Oh.  Div.  634. 

standing    is    a    park.      In    Common'  The  right  to  erect  a  public  Ubrary 

wealth   V.    Huen,   207    Pa.    52,   tlie  huUding  upon  "Centre  Park,  in  section 
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of  persons  resorting  to  and  using  public  parks.  But  the  munici- 
pality cannot,  at  least  without  statutory  authority,  appropriate  any 
part  of  a  public  park  to  the  erection  of  buildings  for  admin- 
istrative purposes,  as  for  town  or  city  halls,  court-houses,  school- 
houses,  &c.' 

§  1097  (645).    Use  of  PabUc  8qiur«s.  —  A   dbtinction   has   been 
suggested  between  parks  and  public  squares.*    Whether  there  be 

any  substantial  distinction  or  not,  there  is,  at  least,  a  close  analogy 
between  the  two  classes  of  public  use,'    Where  the  vyorda  "public 

7  of  the  citf  of  DetrcHt,"  was  sustained  the  view  from  complunant's  house,  was 

as  a  use  which  feU  within  the  p&rticul&r  reatraiDed.      Wheeler   v.    Bedford,    54 

dedication,    the    history   of   which    is  Conn.  244.     The  abutting  ownera  ate 

^vea  by  Campbdl,  J.,  and  the  jwwer  entitled  to  relief  by  injunction  against 

of  the  le^latute  and  the  municipality  the  perversion  to  other  uses  of  public 

over   the   purposes   for   which   pubho  squares     and     parks.       Riverside     «. 

places  may  be  used,  discussed.     Riggs  MacLain,  210  111.  308,  329.    As  to  the 

V.  Detrcnt  Bd.  of  Ed.,  27  Mich.  262.  right  of    non-abutting  owners  to  in- 

*  Spires  V.  Los  Angeles,  150  Cal.  64;  junction,  see  Douglass  v.  Montgomery, 

Attorney-General  v.  Sunderland,  L.R.  118  Ala.  599;    Church  v.  Portland,  18 

2  Ch.  Div.  834.  Or^.   73.      Resident   tax   payer   held 

A  park  in  a  city  or  town  cannot  be  entitled  to  restrain  perveision  of 
used  for  the  erection  of  a  county  court-  pubUc  ^rk  by  injunctjon.  Daven- 
heniK,  Mclntyre  i>.  El  Paso  County,  15  port  v.  Buffington,  97  Fed.  Rep.  234; 
Colo.  App.  TS;  or  a  ipiMic  school-fiouee,  Hclntyie  v.  El  Paso  County,  15  Colo. 
RowKce  V.  Pierce,  75  Miss.  846;  or  for  App.  78.  The  vested  rights  of  abutting 
a  cUy  haU,  with  a  jail  in  the  basement,  owners  in  a  public  park  are  notatlected 
Church  t>.  Portland,  18  Oreg.  73.  It  has  by  a  change  in  the  use  of  the  abutting 
also  been  held  that  lands  designated  for  buildings.  Chicago  v.  Ward,  169  IIT 
park  purposes  cannot,  at  least  without  392.  Index,  AbMer.  The  jntrchaters 
'  plain  legi^tive  authority,  be  appro-  rnay  enjoin  the  owner  of  the  land  or  bis 
pristed  to  laying  out  ttrettt  and  public  voluntary  grantee  from  the  erection  of 
nighwayg,  these  uses  being  inconsistent  buildings  upon  a  square.  Fisher  v. 
with  and  destructive  of  park  uses.  Beard,  40  Iowa,  625.  Index,  Equity; 
Riverside  v.  MacLain,  210  111.  308;  Injunction;  Remedy. 
Price  V.  Thompson,  48  Mo.  363.  As  '  In  Bloomsburg  Imp.  Co.  u.  Blooms- 
regards  pleasure  drivevxiys,  it  has  been  buir,  215  Pa.  452,  457,  the  court,  after 
suggested  that  there  is  a  distinction  saying  there  was  a  distinction  between 
between  cases  where  a  pubUc  park  has  the  general  definition  of  "pubUc 
been  created  and  established  by  the  squares"  and  "parks,"  pointed  out 
municipality  under  statutoiY  pro-  that  the  ancient  idea  of  a  public 
viMons,  and  cases  where  lanas  have  square  carried  down  through  time  was 
been  dedicated  for  the  purpose  of  a  that  a  puhiic  square  meant  simply  a 
park  by  the  original  owner  thereof,  widening  of  (A«  street,  or  the  reservation 
A  pleasure  driveway  may  be  a  le^ti-  of  a  plot  of  ground  at  intersections  of 
mate  feature  of  a  pubhc  park  created  streets  for  the  purpose  of  beautifying 
and  established  by  a  municipaUty,  but  the  town,  or  providing  a  breathing 
in  a  dedicated  park  it  is  always  a  space  in  its  centre,  or  where  the 
question  of  the  intention  of  the  donor,  f«Kiple  were  most  likely  to  congregate 
Wvendde  o.  MftcLwn,  210  111.  308,  328.  or  meet.      "The   word   'square^  on   a 

The  tnoner  of  land  fronting  on  a  com-  plat  indicates  a  public  use,  either  for 

ttum  or  mJiKc  park  participates  with  the  pvrposeg  of  free  passage,  or  U>  be  ornor- 

pubUc  m  a  beneficial  interest  therein,  mented  and  improvea  for  grounds  of 

andmay  maintain  injunction  to  protect  pleasure,   amusement,   recreation   and 

hie  interest.     In  this  case  the  building  health."     Hoboken   M.   E.   Church  v. 

of  a  wall  along  a  highway,  taking  in  a  Hoboken,  33  N.  J.  L.  13,  17. 

part  of  a  public  green,  so  as  to  obstruct  '  It  may   be   suggested   that  the 
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Kjuare"  are  used  on  a  pUU  this  is  an  unrestricted  dedication  to  public 
use,'  and  the  tue  varies  according  to  circumstances,  to  be  judged  of 
and  directed  by  the  proper  local  authorities  or  corporate  gufudian, 
subject  to  the  control  of  the  Uws  and  the  courts.'  The  use  to  which 
a  pubhc  square  may  be  devoted  may  be  controlled  by  the  terms  of 
the  dedication.^    The  local  authorities  have,  however,  no  implied 

apparent  conflict  in  the  decisioiu  with  the  puipoees  of  onuunent  and  ftrchit«o- 

reference  to  the  uses  to  which  public  tural  beauty,  but  to  the  pure  neceeuty 

■quatea  may  be   ^ut,  aiisee  from   the  for  ventilation."    Quoted  by  ifead,  J., 

fact  that  a,  square  in  many  iostaacea  is  in  his  int«reatiiig  opinion  in  Baird  v. 

neither  more  nor  less  than  a  small  public  Rice.  63  Fa.  St.  ^6,  497,  where  he  gives 

park    centrally   located   and   aa   such  the   history  of  the   public  Bquaras  of 

mtended  purely  for   purpoeea  of   rec-  Fhiladelpma  and  states  the  nature  of 

leation   and  pleaaure.  whilst   in  some  the  uses  for  wtiich  they  were  dedicated 

instances  as  suggeated  by  the  Supreme  by  Penn. 

Court    of   Pennsylvania,    supra,    it    is         "Place,"  as  used  in  plate  of  towna, 

merely  a  widening  of  the  highway  and  "ia  a  French  word,  and  means  a  public 

intended   to   be   devoted   to   hi^way  place   surrounded   by   buildings,   kept 

Which  view  should  be  adoptea  open  for  the  embelliBhrnent  of  acity  or 

lepend   largely   upon  the    convenience    of    its    commerce." 


dedication,  and  the  relative  advantage  5  La.  An.  499, 510;  LangWv.  GaUipolis, 

to    the    public    to    be    derived    from  2  Ohio  St.    107.      gee  oIbo  Feesfer  v. 

applying  the  square  to  one  use  rather  Union,  &J  N.  J.  Eq.  14.     The  tens 

than  to  the  other.  "Common"   construed.     Goode   f .  St. 

'  Rhodes  v.  Brightwood,  146  Ind.  Louis,  113  Uo.  257. 

21,   23,    quoting   text;     Alton   v.    111.  IniUfinile  loeation.     Rung  o.  8hone~ 

Transp.  Co.,  12  III.  38,  60;    Common-  berger,  2  Watts  (Pa.),  23. 

wealth  V.   Bowman,  3  Pa.   St.  203;  ■  Commonwealth    v.    Albuiger,     1 

Commonwealth   «.   Rush,    14   Pa.    St.  Whart.    (Pa.)    469,    per   Sergeard,   J.; 

186;    Commonwealth  v.   Beaver  Bor-  referred  to  by  Gtbson,  C.  J.,  Common- 

ough,  171  Pa.  542 ;   Commonwealth  n.  wealth  v.  Bowman,  3  Fa.  St.  203,  mipra. 

Connellsville,  201  Pa.  154,  588,  quoting  See    also    Commonwealth    v.    Beaver 

text.  Borough,     171     Pa.     642;      Ommon- 

The  words  "morfc<ts7i«ire"onaplat  wealth  v.  Connellsville,   201   Fa.   164, 

held   not   in   themselves   sufficient   to  158.  quotiof;  text;    Baker  v.  Johnston, 

■how  dedicatory  intent  although  tend-  21    Hich.    319,    where    Campbdl,    J., 

ing   to   do   so   when   joined   to  tithcr  discusses  this  subject. 

circumstances.   Scott  v.  Ues  Moines,  64  'In  Riverside  v.  MacLoin,  210  III. 

Iowa,   438,  644.     The  words   "count;/  308,  328,  it  is  said   that  a  distinction 

blode,"   marked   across   a  block   on   a  is  to  be  made  between  cases  where  a 

town  plat,  held  not  a.  sufficient  dedica-  public    square    ia    dedicated    without 

tion  to  the  county  under  the  tlatuiee  of  restriction,  and  cases  where  the  dedi- 

Himiesota.      Hennepn  Co.  Com'rs  d.  cation    is    restricted    to    a   particular 

Dayton,  17  Hinn.  260.  purpose.      In    the    former    case,    any 

Nature  and  effect  of  a  conveyance  of  reasonable  public  use  may  be  made  of 

land  to  trustees,  with  an  election  to  the  square,  out  in  the  latter  it  must  be 

them  to  dedicate  as  a  public  square  or  devot«d  to  the  particular  purpose  in- 

not,  aa  they  might  see  fit,  see  New  dicated    by    the    dedication.      Space 

York  o.  Stuyvesant,  17  N.  Y.  34;    11  marked  "Cotte?*  Square,"  held  to  be  a 

P^ee  (N.  Y^),  414.  dedication  to  pubbc  use  for  an  institu- 

Squares,"  says  Bohn,  in  his  Hand-  tion  of  leanunK-     Weeping  Water  v. 

book  of  London.  1854,  "are  an  excel-  Reed,    21    Neb.    261.      The    words 

lent  feature,  peculiar  to  the  large  towns  "SemiruiTy  Place"  on  a  map  indicate 

of  England,  Dut  more  particularly  to  an  intent  to  dedicate  to  school  purpoeea, 

London,  being  distinguished  from  the  Kansas   GXy   Board   of   Education   v. 

Piorn,    Platat,    Places,    &c.,    of   con-  Kansas  City,  62  Kan.  374.     See  also 

tinental  cities,  by  having  ori^natcd  in  Miami  County  v.  Wilgus,  42  Kan.  457; 

a  sacrifice  of  biulding  ground,  not  to  Wilgus  v.  Miami  Ojunty,  54  Kan.  605. 
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power  to  authorize  private  dwelling-houses  or  other  private  struc- 
tures to  be  erected  thereon,  and,  if  erected,  they  are  public  and  in- 
dictable nuisances.'  It  has  been  held  that,  under  ctrcumatances,  the 
corporate  authorities  may  authorize  the  use  thereof  for  public  build- 
ings, but  the  right  to  erect  county  buildings  upon  the  public  square 
of  a  county  town  is  regarded  by  Chief  Justice  Gibson  as  resting 
alone  on  a  usage  which,  in  Pennsylvania,  "has  acquired  the  con- 
^stence  of  law."  *     Althou^  it  has  been  suggested  that  a  public 

The  words  "Market  Square"  on  a  the  stteete;  and  are  bteoded  as  dtea 
plat  of  dedicat«d  lands  were  held  not  for  the  erection  of  buildings  for  the 
to  be  sufficient  in  themselves  to  use  of  the  public,  such  aa  court  houses. 
restrict  the  use  to  market  purposes  as  market  bouses,  school  housee,  and 
they  might  indicate  an  arbitrarv  name  churches ;  sometimes  they  are  de- 
selected by  the  dedicator,  ^cott  v.  signed  for  omamenta;  and  at  others 
Dee  Moines,  64  Iowa,  438,  444.  they  are  intended  for  the  promotion 
"  Court  Syuare "  on  a  plat  of  lands  in  a  of  the  health  of  the  inhabitants  by 
town  held  not  to  limit  the  dedication  to  admitting  a  free  diculation  of  air." 
the  use  of  the  public  for  county  as  In  Commonwealth  v.  Bowman,  3  Pa. 
distii^uished  from  town  purposes.  St.  203,  the  defendouta  were  indicted 
San  Leandro  v.  Le  Breton,  72  Cal.  170.  for  occupying,  by  autborit^r  from  the 
When  the  use  is  not  expressed,  the  county  commismonen,  a  building  upon 
intended  um  may  be  ehouni  by  parA.  the  square  (dedicated  without  restrio- 
Princeville  n.  Auten  77  ID.  325.  lion)  of  an  incorporated  town.  Gib- 
The  conveyance  of  a  block  of  ground  son,  C.  J.,  said;  'The  ■pMie  Kfiare  is 
foi  the  use  of  the  public  as  a  "court-  as  much  a  highway  as  if  it  were  a 
hmuK  sjuare"  creates  a  trust  which  Is  street,  and  neither  uie  county  nor  the 
not  executed  by  a  sale  of  the  block  or  a  pubUc  can  block  it  up,  to  the  preiuiUce 
portion  of  it,  and  the  application  of  the  of  the  public  or  of  an  individual  .  .  . 
nroceeds  to  the  erection  of  a  court-  It  is  dedicated  to  the  use  of  all  of  the 
nouse.  Franklin  Co.  Com'rs  v.  Lathrop,  citizens  as  a  highwa^f ,  and  alt  have  a 
9  Kan.  453.  right  to  pass  over  it  without  unrea- 

'  Commonwealth  v.  Rush,  14  Pa.  St.  sonable  let  or  hindrance,  —  in  which 
186;  State  u.  Atkinson,  24  Vt.  448;  respect  it  differs  from  the  public 
Hutchinson  o.  Pratt,  11  Vt.  402,  423,   squares    in    Philadelphia,    which    are 

rr  Williams,  C.  J. ;  Pomeroy  v.  Mills,  dedicated  to  health  and  recreation,  and 
Vt.-27g;  Stat«  v.  Woodward,  23  Vt.  which  are  necessarily  subjected  to  reg- 
92;  Columbus  v.  Jaques  (market  house  ulation  by  the  local  authorities."  The 
in  street),  30  Ga.  506;  State  r.  Mobile,  case,  however,  recognizes  the  right  of 
5  Port.  (Ala.)  279;  People  v.  Carpenter,  the  county  to  reasonable  accommoda- 
I  Mich.  273;  Cooper  r.  Alden,  HarrinK-  tion  for  its  court-bouee  and  public 
Ch.  (Mich.)  72;  Stunner  v.  Randolph  offices  in  the  great  stjuare  of  the  county 
County  Ct.,  42  W.  Va.  724.  Astoerec-  town,  the  ^undation  of  this  right 
tions  under  the  civil  law  upon  lands  being,  as  expressed  by  Gibaon,  C.  J., 
dedicated  to  pubhc  use,  see  New  Orleans  "one  of  the  usages  of  our  State,  which 
«.  United  SUtes,  10  Pet.  (U.  S.)  662,  has  acquired  the  consistence  of  law." 
72S,  735,  per  McLean,  i.  Foil,  i  1131,  The  extent  of  the  right  ia  limited  to 
note.  the  single  purpose  sanctioned  by  the 

'  liingley  v.  Gallipolia,  2  Ohio  St.  usage.  In  Baird  v.  Rice,  63  Pa.  St. 
107,  110,  per  BarUeu,  C.  J.  489,  Head,  J.,  traces  the  history  of  the  ; 

Pennsylvania,  in  tiiia  State  the  public  squares  in  Philadelphia  dedi- 
uses  to  which  pvblie  amarea  may  be  cated  by  Penn  "for  hke  uses  as  the 
devoted  seem  to  be  founded  upon  Hoorfields  in  London,"  and  the  centre 
custom  and  usage.  In  Rung  v.  Shone-  square  for  buildings  and  ■pnMic  con-  . 
berger,  2  Watts  (Pa.),  23,  Rogen,  J.,  eemt;  and  it  was  held  that  the  l^s-  \ 
said:  "In  this  State  there  are  few  lature  might  vacate  streets  in  this 
ancient  towns  in  which  squares  do  not  latter  square  and  authorise  the  erec- 
form  part  of  the  plan.  They  are  gen-  tion  of  a  court-house  and  municipal 
enlly  located  at  tin  intersection  of  buildings  thereon,  since  this  wu  in 
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square  is  simply  a  widening  of  the  street '  and  that  it  may  be  used 
for  purposes  of  free  passage,*  authority  is  to  be  found  which  denies 
the  power  of  municipal  corporations  to  lav  out  streets  or  highways 
within  the  limits  of  a  public  square.* 

effect  Dotlung  more  than  a  lujalative  And  the  location  of  county  sites,  the 
appropriation  of  the  Bquare  and  streets  word  "public  squftre"  had  a  speciaj  ref- 
lo  tlie  [)urpoeee  for  which  the  square  erenee  to  ttie  location  of  the  court' 
was  originBlly  dedicated.  In  Conunon-  house  and  other  county  buildings, 
wealth  V.  Beaver  Borough,  171  Pa.  542,  Erection  of  a  tdioat  building  held  to 
it  is  eaid  that  "pubUc  at^uares  "  are  be  a  legitimate  use  of  a  pubbc  square, 
dedicated  to  such  appropriate  uses  as  Reid  n.  Edina  Board  of  Education, 
would  under  uaafe  and  custom  be  73  Mo,  29£.  But  although  there  is 
deemed  to  have  been  fairiv  in  con-  authority  to  sustain  the  power  to 
templstion  at  the  time  of  oedication,  erect  public  buildings  on  public  squarea 
Hs  court-hoUses,  markets,  churches,  there  is  also  authority  to  the  con- 
pleasure  grounds,  &£.  The  use  of  a  trary.  Thus,  it  has  been  held  that  a 
public  square  for  a  county  court-bouse  town-hail  cannot  be  erased  upon  a  pubhc 
was  sustained  in  Habon  v.  Norton,  square.  Princeville  v.  Auten,  77  111. 
175  Pa.  279.  In  Hahon  v.  Luieme  325.  A  beil  tower,  to  give  warning 
County,  197  Fa.  1,  7,  where  the  court  of  fire,  has  also  been  heldto  be  an  un- 
also  sustained  the  use  of  a  central  lawful  use  of  a  public  square  or 
square  for  a  court-house,  MittMi,  J.,  "place."  Fesslerv.  Union,  67N.  J.  Eq. 
said:  "The  title  to  spaces  left  open  by  14.  It  has  been  held  that  on  a  square 
the  original  plana  of  towns,  or  by  sulv  dedicated  on  a  plat  aa  "market 
sequent  genend  dedication  for  similar  square,"  a  city  may  lease  to  a  private 
purpoees,  ia  in  the  commonwealth  for  individual  the  privilege  of  erecting  a 
the  ben^t  of  the  whole  pubbc,  and  building  for  market  purposes.  Ho- 
the  uniform  course  of  decision  has  Reynolds  r.  Broussara,  IS  Tex  Civ. 
been  that  central  aquarm,  in  the  lav-  App.  409. 
ing  out  of  towns,  were  meant  as  mucn.  Control  of  public  square  within  the 

Eerhape    primarily    more,    for    public  limits  of  the  city  corporation,  on  which 

uildingB   than  to   secure   space,   and  a  court-house   and  jbJI  were  situated, 

therefore  the  commonwealth  may  au-  held   to   be   in   the    city   authoritiee, 

thoiiie  their  occupation  in  that  man-  against   whoae   ordinance   the   county 

ner  without  altering  their  oruinal  use.  authorities  could  not  create  a  nuisance 

.  .  .  The  occupation  of  a  pubuc  square  by  the  erection  of  horse-racks  thereon, 

of  the  kind  referred  to  by  a  public  Samuels  v.  Nashville,  3  Sneed  flenn.). 

building  is  part  of,  or  at  least  germane  298.      Respective   rights   of   aty   ana 

to,  the  use  for  which  it  was  originally  eonnly  in  square,  and  effect  of  aban- 

dnlieated."      Where   land   in  a   town  donmont  by  county.    Campbell  County 

has  been  dedicated  as  "public  ground"  Court  v.  Newport,   12  B.  Man.   (Ky.) 


town  and  for  travelers  who  may  erect  (Ky.)  207;  Rutherford  v.  Taylor,  38 
tbereon  temporary  boat-yards,"  and  it  Mo.  316.  A  public  square  laid  out 
appeared  that  the  use  of  the  land  by  before  the  city  was  incorporated  had 


._..   ..__ n  fact,  it  was  held  been  used  since  1743  for  court-house, 

that  ^  town  might  use  a  small  part  iail,  and  county  purposes,  including 
thereof  as  a  site  for  a  town  hall.  Com-  hitching-posts  and  standing  room  for 
numwealth  v.  Conndlsville,  201  Fa.  154.  farmers^  horses.  The  city  was  re- 
in Indiana,  it  is  said  by  Daidton,  J.,  strained  at  the  instance  of  the  county 
arguendo,  in  Westfall  d.  Hunt,  8  Ind.  from  removing  the  hitching'poat^  and 
174,  that  "the  phrase, 'puMtc  sguore,'  otherwise  altering  a  part  of  the  square, 
when  used  in  our  statutes, —as  also  Frederick  County  v.  Winchester,  84  Va. 
in  its  popular  import,  —  refers  almost  467;  aupro,  S  1079,  note;  infra,  i  1099. 
exclusively  to  grounds  occupied  by  the  '  See  Bioomsburg  Imp.  Co. .  v. 
tourt-Kouae  and  owned  by  the  county."  Bloomsburg,  215  Fa.  452,  457,  supra. 
See  also  Scantlin  o.  Garvin,  46  Ind.  '  See  Hoboken  M.  E.  Church  v. 
262.  In  Rhodes  v.  Brigbtwood,  145  Hoboken,  33  N.  J.  T..  13,  17,  cited 
Ind.  21,  29,  it  was  said  by  Heneard,  J.,  »upra. 
that  iu  the  early  organization  of  counties        '  In  Jacksonville  v.  Jacksonville  R. 
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§  1098  (646).  Endranra  and  Onuin«nlatioii  of  PnbUe  Bqnans.  — 
The  vxea  and  ■purposes  of  a  ptMic  square  or  common  are,  in  some 
respects,  different  from  those  of  a  public  highway.  Thus,  a  street 
or  highway  cannot  be  enclosed  by  the  local  authorities;  but  a 
public  square  or  common  in  a  town  or  city,  where  the  dedication 
is  general  and  without  special  limitation  or  use,  may  be  enclosed, 
notwithstanding  it  has  remained  open  many  years,  and  may  be  im- 
proved and  ornamented  for  recreation  and  health.  But  Uie  pUce 
must,  for  the  purposes  of  the  dedication,  remain  free  and  common 
to  the  use  of  all  the  public' 

Co.,  67  111.  640,  Thornton,  J.,  wya:  Jacksonville  v.  Jacksonville  R.  Co.,  67 
"What  were  the  uses  and  purposes  in-  111.  540.  Where  a  statute  provided  for 
tended  7  Streett  and  a  pablu:  aquare  are  laying  out  a  town  and  dedicated  a  tract 
denUed.  Each  has  a  well-known  and  <u  a  common  for  the  advancement  of 
w^-defined  use  and  meaning.    The  one   its  interests  as  a  towa  and  its  commer- 

A  desired  for  the  purpose  of  travel,  cial  prosperity,  it  was  held  that  the 

J  4.1 U.J !r  the  streets   town  could  lawfully  gisnt  a  part  of 

--'-'--  -  ■  the  common  for  railroad  depot, 
I  Crawford  v.  Mobile  &  G.  R.  Co.,  76 
•quare  was  intended  for  beauty  and  Ga.  405.  Compare  Barney  t>.  Keokuk, 
adornment,  and  for  tbe  health  and  94  U.  S.  324;  s.  C.  4  Dillon,  593;  post, 
recreation  of  the  public.  A  dedication  chapter  on  Streets.  The  term  common 
must  always  be  construed  with  refer-  construed.  Goode  v.  St.  Louis,  113 
ence  to  the  object  with  which  it  was   Mo.  257. 

made.  The  donors  never  could  have  ■  Gutterjr  v.  Glenn,  201  111.  275, 284, 
intended  that  this  ground  should  be  quoting  text;  Langley  v.  Gallipolis,  2 
used  as  a  street."  Sw  also  to  the  same  Ohio  St.  107;  Llano  v.  Llano  County, 
effect,  Price  v.  Thompson,  48  Mo.  5  Tex.  Civ.  App.  132,  citing  text.  See 
363.  As  to  the  laying  out  of  streets  also  Baker  v.  Johnston.  21  Mich.  319; 
or  highways  in  pubUc  parks,  see  ante,  Sequin  n.  Ireland,  58  Tex.  183. 
}  1096.  Where  lands  have  been  dedi-  May  be  endoaed  and  ormunented. 
cated  as  a  public  square,  it  was  held  Guttery  v.  Glenn,  201  111.  275;  Hutch- 
that  the  corporate  authorities  had  inson  v.  Pratt,  11  Vt.  402,  423,  where 
power  to  malce  a  pleature  driveuiay  WiUiamg,  C.  J.,  points  out  some  of  the 
therein.  Commonwealth  v.  Beaver  differences  between  public  squares  and 
Borough,   171  Pa.  542.  commons  and  hisfaways.     Leftwich  v. 

A  part  of  a  pubtie  pUaa  or  »qmire  Plaquemine,  14  La.  An.  152.  In  this 
does  not  become  a  public  street  by  case,  Merrick,  C.  J.,  observes:  "As  a 
being  excluded  from  an  enclosure  pubuc  square  is  not  designed  as  a  high- 
erected  about  the  rest  of  the  square  way  or  thoroughfare  for  all  soils  of 
and  used  as  a  street.  Cohn  v.  Panels,  conveyances,  but  b  intended  as  an 
72  Cal.  367.  The  pubhc  may  acquire  ornament  of  a  town  and  place  of 
a  highway  across  a  public  square  by  cecreation  and  amusement,  the  cor- 
dedication  or  by  user  for  twenty  years,  porate  authorities  may  enclose  the 
The  county  autkorities  in  Iruliana  may  same."  Com^re  remarks  irf  Gib- 
make  such  a  dedication.  Grectne  «m,  C.  J.,  in  Commonwealth  v.  Bow- 
County  c.  Huff,  91  Ind.  333.  Seein/ra,  man,  3  Pa.  St.  203;  supra,  §1097, 
{  1100,  note.  If  a  street  runs  through  note.  See  also  Biurd  v.  Rice,  63  Pa.  St. 
Iht  pxiblic  tquare  the  council  of  the  city  489.  A  public  monument  may  be  erected 
cannot  dir^  it  to  be  fenced  up  unless  upon  a  square.  Hoyt  v.  Uleason,  65 
specially     authorized.       Portland     v.    Fed.  Rep.  685. 

Whittle,  3  Greg.  126.  Rights  of  ad-  "By  a  'town  common'  in  common 
jacent  owners.  See  chapter  on  Streets,  parlance,  is  understood  an  enclosed  or 
pott,  a  1123,  1124.  unenclosedplacebelon^ng tothetown. 

It  has  been  held  that  land  which  in  which  no  individu^  has  a  private 
has  been  dedicated  as  a  public  square  property."  Per  Gatton,  J.,  in  Bath 
cannot  be  used  for  railroad  purposes.  Com'ra  v.  Boyd,  1  Ired.  (N.  Car.)  L. 


lyCoo^Ie 


§1100  dedication:  pdbuc  purposes  1755 

§  1099  (647).  Um  of  Public  Squars  hy  Oonnty.  —  A  cmaiiy  hag  no 
inhereni  right  to  appropriate  the  exclusive  use  of  a  public  square 
in  a  town,  not  dedicated  expressly  to  it  but  to  the  public  or  citizens 
generally.  It  has  no  more  right  than  an  individual  to  prevent  or 
disturb  the  enjoyment  of  the  inhabitants  in  grounds  dedicated  to 
public  use.' 

§  1100  (648).  D«dkatioii  foi  Otbar  Fablk  or  Otaultabls  PnipoMi. 
—  Property  may  also  be  dedicated  in  writing  or  by  parol  to  other 
municipal,  public,  or  chariiable  iues,  such  as  church  squares  or  lots ; ' 
for  a  hufying-grmmd;*   for  markets;'   for  piJtlic  buiidings;^   for 

IM.  See  also  Goode  v.  St.  Louis,  1 13  Mr.  Chief  Justice  Euitee's  opinion  is. 
Ho.  257.  Ferry  right  of  riparian  donor  that  by  iuch  a  designation,  the  prop- 
on  the  dedicated  front  or  commons  erty  is  not  lociw  mMiau,  but  pnvat«. 
ncognised    as    reserved    by    him    by  Xiquesu.  Bujac,  5  La.  An.  499.    In  this 


1  of  lonK  user  and  acquiescence  case,  relatingto  "Ajmundation  Place," 
tberein  by  the  public.  Newport  v.  or  "Square,  the  civil  law  relating  t 
Taylor's  Ex.,  16  B.  Men.  (Ky.)  699.  dedication,   and    particularly    dedica 


As  -to    femes,    see    ante,    chap.    viii.  tions    for    church    purposes,   is    veiy 

Wharj   rigkU    o/   such    donor,      AnU,  fully  considered.     In  Lennig  v.  Ocean 

{  1077,  note.       A  city  may  maintain  aty  Assoc.,  41  N.  J.  £q.  24,  land  was 

an   action   against   a   county   for   the  detucated  to  pubbc  use  for  camp-mMt- 

removalof  acountyjailandanoffensive  itij)  purposes.  ' 

cesspool   upon   a  public   square   dedi-         Under  general  dedication  of  "CAurcA 

catM    for    a   court-house.      Llano   c.  Square,"  what  church  entitled.     Fella 

Llano  County,  5  Tex.  Civ.  App.  132.  Chiistian  Church  r.  Scholte,  2   Iowa, 

'  HcCullough  V.  San  Francisco  Bd.  27;  Chapman  o.  Gordon,  29  Ga.  250; 
ofEd.,51Cal.418;  PrincevUle » . Auten,  Beatty  *.  Kurti,  2  Pet.  (U.  S.)  566i 
77I11.325iLlanoi!.IJanoCounty,6Tex.  Shapleigh  v.  Pilebury,  1  Me.  271,  280] 
Qv.  App.  132,  citing  text.  Ante,  {  1097  Bicen.  Ourood,  9  Mass.  38;  PearsaU  o. 
note,  the  owner  of  a  lot  bounding  on  Post,  20  Wend.  (N.  Y.)  Ill,  118,  per 
a  public  square  has  a  right  over  and  Coioen,  J.  Dedication  of  "Homt  for 
above  that  of  the  general  public  to  have  InAriaUe."  Home  for  the  Care  of  tlie 
the  square  kept  free  of  encroachment  Inebriates  v.  San  Francisco,  119  CaL 
and  suffers  by  the  erection  of  buildings  534.  When  the  statute  only  author- 
thereon  a  peculiar,  individual  injury  izes  dedications  for  "streets,  alleys, 
which  wiU  enable  him  to  maintain  an  in-  commons,  or  other  public  uses,"  it  does 
dividual  action  against  the  municipality  not  authorize  a  tttdtitory  dedication  for 
for  its  breach  of  trust  in  the  erection  of  cAurcA  xntrposei.  Patrick  v.  Kalamaioo 
thebuildings.  Fesslem.  Union,  67  N.J.  Y.  M.  C.  A.,  120  Mich.  185,  192. 
Eq.  U;  Chicago  ».  Ward,  169  lU.  392.        •  Hunter  v.  Sandy  HiU  Tra.,  6  Hill 

■  Antones  v.  Eslava's  Hein,  9  Port.  (N.  Y.},  407;   criticised,  2  Smith  I«ad 

(Ala.)   527;    Hannibal  v.   Draper     15  Cas.   (4th  ed.)   193.     See  also  Post  f. 

Mo.  634;   Patrick  v.  Kalamazoo  Y.  M.  PearsaU,  22  Wend.  (N.  Y.)  425,  454; 

C.   A.,    120   Mich.    185;     Maysville   v.  Weisenbers   v.   Truman,   58   Cal.   83; 

Wood,  102  Ky.263.   As  to  a  municipal  Wood  v.  Macon  &  B.  R.  Co.,  68  Ga. 

corporation  holding  land  in   trust  for  639;  Hunt  v.  ZoUes,  75  Vt.  48;  Kansas 

rebgious     purposes.      Supra,     {     989.  Cityv.  Scarritt,  ie9Mo.  471;  Campbell 

Church  lots  on  iilat  held  to  be  a  dedica-  v.  Kansas  City,  102  Mo.  326;   Beun  v. 

tion  for  a  public  purfxwe,  in  which  the  Hatchet,  SI  Va.  25.    Staking  otf  ground 

municipality  has  an  interest,  and  can  as   a   cemetery   and   allowing   burials 

eject  the  dedicator  or  his  grantee.    But  therein    amounte     to     a     dedication. 

*  Dummer  v.  Jeiaej  City,  20  N.  J.  L.  *  Reynolds's  Hdrs  v.  Stark  County 
86;  IndianapolisAB.R.  Co.  t>.  Indian-  Com'rs,  5Ohio,204;  Smith  v.  Heuston, 
apolis,  12  Ind.  e2a  6  Ohio,  101 ;   lb.  298,  305. 
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school  purposes ; '  and  ioi  purposes  of  recreation  and  omameni.'    But 
the  use  must  be  a  public  one.* 

§1101  (649).  Ui*  olD«dlMt(idI.uid  for  WbuTOB.  — Lands  dedi- 
cated to  the  public,  without  restriction,  upon  the  margin  of  a  navi- 
gable river,  may  be  used  for  a  landing  or  wharf,  as  well  aa  for  purposes 
of  passage/  Upon  the  adjudged  cases  there  exists  some  doubt 
whether  the  public  can  prescribe  for  or  claim,  by  way  of  implied  or 
common-Iaw  dedication,  land  for  a  public  Utniing.    There  may  be 

Wonnleyi>.Wormley,207  111.41).  The  Maaa.  507.     Strmtuda  of  vine  arisiw 

title  to  umd  was  VMted  in  a  <Aty  for  a.  from  dedication  to  public  use.    French 

burial-KTound  forever.    Afterwards  an  v.  New  Orieans  &  C.  R.  Co.,  2  La.  An. 

act  of  the  l^pslature  was  paaaed  direct-  80. 

ing  the  city  council,  it  in  its  judgment        '  Todd  v.  Kttsburgh,  Ft.  W.  A  C. 

it  was  wise  to  do  so,  to  discontinue  the  R.  Co.,  IS  Ohio  8t.  614.    A  dedication 

use  of  the  land  aa  a  cemetery  and  de-  to  a  corporation  of  limiltxt  memberAip 

vote  it  to  other  municipial  uses.    Uader  is  not     for  a  public  use."     CaUfonua 

such  leg^Blative  authoritv  the  council  Academy  of  Science  v.  San  Francisco, 

took  action  to  change  the  use  of  the  107  Cal.  334. 

land  HO  as  to  convert  it  into  a  public         Harking  on  plat  a  lot,  "Depot  of  0. 

market   place.      The   Chancellor   held  A  P.  RaUroad/'  does  not  dedicate  it. 

that  the  use  for  cemeteiy  purpoees  waa  lb.;    s,  p.  UcWilliams  v.  Moi^gan,  61 

perpetual,   and  not   capable  of  being  III.  89.     Effect  of  plat  with  street  en- 

divestod    by    legislative    enactment,  titled  "Railroad  Avenue,"  with  the 

Stockton  V.  Newark,  42  N.  J.  Eq.  531.  words  therein  "R.  R.  Depot."     Ayres 

But  the  Court  of  Errors  and  Appeals  o.  Fenn.  R,  Co.,  48  N.  J.  L.  44.    Dedi- 

reversed  this  judgment,  and  held  that  cation  for  railroad  purpowt  sustained. 

the  use  was  a  cnantabte  and  public  Kunnu)  Qty  A  N.  C.  R.  Co-  v.  Baker, 

one,  and  as  such  was  subject  to  legis-  183  Mo.  312. 

lative  chan^  in  the  manner  attempted.        The  right  to  maintain  a  flam  and  to 

Newark  n.  Stockton,  44  N.  J.  Eq,  179;  JIcrd  the  land  of  otJurs  may  be  acquired 

in/ra,l{  1103,  1104.  by  dedication.     Boye  v.  Albert  Lea, 

■  tuinkener  «.  McKeeeport  School  93  Minn.  121.  Consent  to  the  deposit 
District,  1 1  Pa.'  St.  444  ;  Weeping  of  earth  on  the  mai^n  of  plaintiff^  lot 
Water  v.  Reed,  21  Neb.  2Q1 ;  Kansas  as  a  lateral  support  for  the  ^rade  of  a 
CSty  Board  of  Education  tr.  Kansas  street,  held  to  be  dedication  of  plain- 
City,  62  Kan.  374;  Miami  County  p.  tifTs  property  to  that  use,  estoppinj! 
Wilgus,  42  Kan.  457;  Forbes  v.  Ft.  her  after  four  years' user  from  requiring 
Scott,  7  Kans.  App.  452.  the  city  to  remove  the  earth  so  de- 

'  Pella  Christian  Church  v.  Scholte,  posited.    Williams  v.  Hudson,  130  Wis. 

24  Iowa,  283.    The  words  on  a  plat,  297. 

"Gonten  Square,"  held  not  necessarily         '  Newport  r.  Taylor's  Ex.,   16  B. 

to  imply  a  dedication,     ft.     So  of  the  Mon.  (Ky.)  699;   Whyta  ti.  St.  Louis 

words,    Speneer  Square."    L<%ansport  153  Mo.  80;    ariie,  f  1077,  note,  ana 

«.  Dunn,  8  Ind.  378.     Square  marked  cases  cited;  pott,   !   1234,  note;  God- 

'■         "      Livaudais    n.    Mucuci-  trey  v.  Alton,  12  fll.  29;  Alton  v    '" 


,  16  La.  512;    Xiques  v.  Bujao,   Transp.   Co..   Vi   III.  38;    Memphis  t 

■       ' —    "        i.  Griffin,  18  Ga.    Wright,  6  Yerg.  (Tenn.)  497.     In  t!' 


5LB''An.499;    Cox  p.  (griffin,  18  Ga:  Wrigh't,  6  Yerg.  (Tenn.)  497. 

728.    The  word  "Park,"  on  plat  con-  last  case  it  was  held  that  a  part  of  the 

strued.     Perrin  v.  N.  Y.  Cent.  R.  Co.,  piMie  promenade  mighty  by  the  direc- 

36  N.  Y.  120;    Price  v.  Plainfield,  40  tion  of  the  city,  be  converted  into  a 

N.  J.  L.  608.  landing  or  wharf.    The  opinion  asserts, 

The  right  to  have  land  remain  un-  arguendo,  a  measure  of  power  in  the 

built  upon  within  reasonable  limits  for  corporation  over  the  puolic  property 

Eurpoaes  of  light,  air,  and  prospect  can  entirely  too  broad.    At  to  wharBea,  see 

e  acquired  by  dedication.    Attorney-  Index,    Riparian   Proprieior;  Ruieri; 

General  v.  Ymeyard  Grove  Co.,  181  Whariet, 
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an  express  dedication  For  this  purpose,  and,  on  principle,  within  the 
limits  of  a  municipality  bordering  on  navigable  waters,  it  would 
seem  to  be  going  too  far  to  say  that  in  no  case  can  a  common-law 
dedication  of  land  for  a  public  wharf  or  landing  be  shown  by  user, 
and  the  proprietor  be  estopped  from  denying  the  right  of  the  pubUc 
to  such  use.* 

*  CaliforniA  Nav.   A   Imp.   Co.  v.  is  referred  to  by  Holmei,  J.,  in  bis 
Union  Transp.  Co.,  126  Cal.  433,  441;  auggestive  and  valuable  o~'-"~ 


ntt«buTg  p.  Eppinz-Caipenter  Co.,  194  TS  very  eminent  judge  in  Miaaowri 

Pa.  Bt.  318.    See  Buffalo  v.  Delaware,  ubm  thia  language:   "As  to  the  owner- 

L.  &  W.  R.  Co.,  39  N.  Y.  Supp.  4.  ship  of  the  soil  of  the  street,  the  que»- 

Denyipg  that  the  principle  of  im-  tion   is   of   no    practical   importance, 

^ied  dedication  of  pubnc  ways,  squares,  The  right  of  the  owner  of  a  lot  in  town 

AC.,  by  long  uaer  and  acquiescence,  is  as  much  property  as  the  lot  itself, 

extends  tojivUie  landing*,  see  Peaisall  and  the  legislature  can  no  more  de- 

V.  Fiwt,  20  Wend.  (N.  Y.)  Ill;    af-  prive  a  man  of  the  one  than  the  other 

firmed  22  Wend.    (N.   Y.)  426.     In  without  compensation."     Napton,  J., 

tiwn    cases   the   histonr   and   nature  Lackland  v.  No.  Mo.  R.  R.  Co..  31  Uo. 

of    dedications    to    public    usee    are  ISO.    See  s.  c.  34  Mo.  259;  Thurston 

learnedly  con^dered.  and  the  niimei^  c.  St.  Joseph,  CI  Mo.  510^  ■per  Adams,  S. 

oua    cases    coUectea,    digested,    and  More  fully  on  this  pomt,    see    pott, 

commented      on.        Same      principle,  chapters  xziv  and  xxr  on  Streets. 

Bethum  V.  Turner,  1  Me.  Ill;    State  The  words  "remmed  landing,"  on 

V.  Wilson,  42  Me.  9,  where  the  nature  proprietor's  recorded  plat,  held  to  in- 

o/  londtnga  and  the  respective  rights  dicate     intention     not     to     dedicate, 

of  the  owner  of  the  soil  and  the  public  Grant  «.  Davenport,    18  Iowa,    179; 

are    daborately    considered.      Little-  Cowlea  v.  Giav,  14  Iowa,  1.    But  dedi- 

field  V.  Maxwell,  31  Me.  134.  cation  was  infsned  from  the  exception 

It  has  been  held  that  a  mere  deline-  in  ancient  deeds  of  "convenient  land- 

ation  on  a  filed  map  by  which  convey-  ing  place"  in  conjunction  with  other 

aneea  are  made  of  a  wharf  extending  circumstances.       Dougan    v.     Green- 

Into  navigable  water  at  the  end  of  a  '  ' 

Eblic  street  does  not  conclusively  in- 

ate  a  dedicaUon   of  the   wharf  to  rrvma "  along  a  navigable  stream,  the 

public  use.  The  use  of  wharves  is  differ-  public  authorities  may  build  wharves, 

ent  from  the  use  of  streets  and  ways;  Newport  v.  Taylor's  Ex.,  16  B.  Mon. 

wharves  are  affected   with  a  ^uost-  (Ky.)     699;     ante,     \     1077,     note. 


wharfage  is  demandable  "Levee."     Mankato   v.    Meagher,    17 


Dy  some  one;   and  tlie  mere  fact  that  Minn.  255.     Words  ",. 

a  wharf  is  delineated  on  a  map  does  recorded    plat    of   city    of   Portland, 

not  imply  the  abandonment  of  it  to  Oreson,  construed  as  meaning  a  public 

puUic  use.     Palen  r.  Ocean  City,  04  lantSng  place,  and  an  effectual  dedi- 

N.  J.  L.  669.    See  also  O'NeiU  ii.  An-  cation.     Coffin  e.  PortUnd,  11  Saw. 

nett,  27N.  J.  L.  290;   CaUfomia  Nav.  C.    C.    R.    600;     27    Fed.    Rep.    412, 

&  Imp.  Co.  V.   Union  Tiansportation  Deady,    J.      The    l^elature    held    to 

Co.,  126  Cal.  433;  Mark  ii.  West  Troy,  have  the  power  to  authorize  the  con- 

151  N.  Y.  4S3,  aff'g  76  Hun  (N.  Y.),  struction  of  wharves,  warehouses,  and 

iro.     The  dedication  o/  a  hi^hteoy  tJs  terminal  facilities  by  a  railway  com- 

and    from    a   wharf  does    not    imply  pany   on   such   levee.      lb.     Compare 

dedication   of   the    wharf.      California  Portland  &  W.  Y.  Co.  v.  Port,land,  14 

Nav.  &  Imp.  Co.  v.  Union  Transporta-  Ores.  188. 

tion  Co.,  126  Cal.  433.    But  that  there        A  strip  o!  land  along  the  margin  of  a 

may  be  a  preacriptive  right  to,  or  a  navigable   river   dediaited   a*   a   levee, 

decuaationof,pubhclandiiigB,seePennT  with    streets   opening   therefrom    and 

Pot  Landing  Case,  16  Pa.  St.  79;  Cool-  forming  the  only  means  of  egicae  and 

idge  V.  Learned,  8  Pick.  504;  Munici-  ingress  for  many  lots,  is  dedicated  as 

puty  V.  Kirk,  6  La.  An.  34;  Abbott  a  street  as  well  as  a  landing  place  for 

V.  Cottage  City,  143  Mass.  521:  where  boats,  and  is  not  abandoned  becauao 

Fearsall  v.  Post,  20  Wend.  (N.  Y.)  Ill,  river  commerce,  necessitating  its  use 
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S  1102  (650).  AUvudoa  of  Dsdlcatsd  Umdi;  Ohongs  <tf  Um. 
—  A  municipal  corporation  has  no  imjdied  or  inddenial  avihority  to 
alien,  or  to  dispose  of  for  its  own  benefit,  property  dedicated  to  or 
held  by  it  in  trust  for  the  public  use  or  to  extinguish  the  public  uses 
in  such  property,  nor  is  such  property  subject  to  the  payment  of  the 
debts  of  the  municipality.' 

for  the  latt«r  purpose  has  ceased.  Land  Assoc.,  142  U.  S.  161;  United 
McAlpine  v.  Chicago  G.  W.  R.  Co.,  68  SUtes  v.  Santa  Fe,  165  U.  S.  675. 
Kan.  207,  citing  text.  Reservation  The  municipality  cannot  restrict 
for  "highway  and  other  public  usee."  the  use  of  dedicated  lands  in  such  man- 
Cook  V.  Burlington,  30  Iowa,  94;  pott,  ner  as  to  impair  the  right  of  full  en- 
i  1234,  note.  ioyment  by  the  i>ublic,  exc^t  it  be 
'  New  Orleans  v.  United  Statea,  10  bv  express  legislative  authority.  Dis- 
Pet,  (U.  S.)  662;  District  of  Columbia  tnct  of  Columbia  v.  Cropley,  23  App. 
V.  Cropley,  23  App.  D.  C.  232,  quoting  D.  C.  232,  248.  A  city  council  cannot 
text;  Murray  v.  Allegheny,  136  Fed!  seU  a  public  aquan  without  authority 
Eep.  57,  60,  citing  text;  Douglass  v.  from  the  legislatute,  even  though  the 
Montgomery,  118  Ala.  5S9,  006,  citing  corporation  holda  it  "for  such  public 
text;  Arkansas  River  Packet  Co.  v.  uses  as  the  council  may,  from  time  to 
Sorrels,  50  Ark.  466,  473,  citing  text;  time,  direct  and  ordain,"  and  the  ob- 
Beebe  v.  Little  Rock,  68  Ark.  39,  62,  ject  of  selling  is  to  apply  the  proceeds 
citing  t«xt-  Branham  v.  San  Jose,  24  to  the  public  use  of  paying  the  debts 
Cal.  685;  La  Societa  Italiana  v.  San  of  the  corporation  incurred  for  public 
Franciaco,  131  Cal.  169;  Cromwell  v.  purpoaea.  Commonwealths.  Rush,  14 
Brown  Stone  Q.  Co.,  50  Conn.  470;  Pa.  St.  186;  Commonwealth  «.  Al- 
Alton  V.  Illinwa  Transp.  Co.,  12  III.  38;  burger,  1  Whart.  CPa.)  469,  per  Str- 
Jackaonville   v.    Jackaouville   R.    Co.,  geant,  J. 


67  111.  540;  Warren  o.  Lyons  City,  22        A  conveyance  to  a  city  of  lands, 
Iowa,  351;  Ransom  v.  Boal,  29  Iowa,   though  for  a  consideration,  containing 
Augusta  r.   Pertdns,  3  B.   Mon.    the  condition  "said  lands  to  be  used 


(I^.)  437;  Alves'  Ex.  v.  Henderson,  only  as  a  common  or  street;  if  other- 
16  B.  Mon.  (Ky.)  131,  168;  Buckner  wise  to  revert  to  me  or  my  heirs, "  and 
r.  Augusta,  1  A.  K.  Harsh  (Ky^<  ^1  ^be  subsequent  dedication  as  a  public 
Kennedy  v.  Covington,  8  Dana  (Ky.),  park,  impose  a  trust  for  the  pubCc  and 
50'  Roberts  v.  Louisville,  S2  Ky.  05;  a  sale  by  the  grantor's  heirs  of  their 
JeBerson  Far.  Police  Jury  tj.  McCor-  reversionary  nght  does  not  entitle 
mack,  32  La.  An.  624;  West  Carroll  the  city  to  revolce  the  dedication  and 
Par.  V.  Gaddii,  34  La.  An.  928;  Ruther-  grant  a  light  of  way  over  the  land  to 
ford  V.  Taylor,  38  Ho.  315;  Price  v.  a  railroad.  Douglass  v.  Montgomery, 
Thompson,  48  Mo.  363;  Matthews  v.  118  Ala.  599,  citing  text.  A  power  to 
Alexandria,  68  Mo.  115;  Cummings  vacate  streets  does  not  autnoiize  a 
V.  St.  Louis,  90  Mo.  269;  Hoboken  M.  city  to  rditiquiA  a  part  of  a  street  to 
E.  Churoh  V.  Hoboken,  33  N.  J.  L.  13;  adjoining  owners  for  a  term  of  years, 
Brooklyn  Park  Com'rs  v.  Armstrong,  at  the  expiration  of  which  it  is  to  revert 
45  N.  V.  234;  Van  Wert  Bd,  of  Edu-  to  the  city.  Glasgow  r.  St.  Louis,  87 
cation  v.  Edson^  18  Ohio  St.  221;  Sao  Mo.  678;  T>ost,  ff  1160,  1190. 
Antonio  v.  Lewis,  15  Tex.  388;  7  Tex.  Dedication  on  plat  of  two  lots  "for 
288  (plaaa  or  commons).  And  see  the  schooj  purpose*,  and  on  which  to  erect 
learned  and  valuable  o)union  of  Bald-  school-houses"  is  a  dedication  to  a 
win,  J.,  in  Hart  v.  Burnett,  15  Cal.  580,  specific  use,  and  the  property  is  in- 
as  to  the  power  of  the  Spanish  munici-  alienable  by  the  incorporated  place  in 
pal  authcmties  over  the  lands  of  the  which  it  lies,  bo  as  to  extinguish  the 
pueblo.  As  to  power  of  the  State  and  use.  And  there  b  no  power  of  aliena- 
the  title  of  San  Francisco  to  the  PvMo  tion  without  the  consent  of  the  dedi- 
Lands,  see  San  Francisco  v.  Canavan,  cator  or  his  representatives,  even 
42  Cal.  541 ;  Pickett  v.  Hastings,  47  though  the  lots,  by  reason  of  a  rtul- 
Cal.  269.  See  also  on  this  subject,  San  rood  and  depot  near  by,  have  been 
Francisco  City  &  County  v.  Le  Roy,  rendered  unsuitable  for  school-housea, 
138U.  S.  656;   Knight  c.  United  States   and  their  use  for  that  purpose  dan- 
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S  1103  (651).  Sum  Bnbject;  LaglalAtiva  Anthnity.  —  How  far 
the  legislature  has  the  power,  or  may  confer  upon  the  municipality 
authority  to  dispose  of  lands  held  for  such  purposes  is  a  more  diffi- 
cult question,  and  depends  lai^ly,  we  should  say,  upon  the  nature 
and  extent  of  the  dedication.  As  between  the  municipality  and  the 
general  public,  the  legislative  power  is,  in  the  absence  of  special  con- 
stitutional restriction,  supreme,  and  so  it  is  in  all  cases  where  there 
are  no  private  rights  involved.  If  the  municipal  corporation  holds 
the  full  title  to  the  ground  for  public  uses,  without  restriction,  the 
l^^lature  may  doubtless  direct  and  r^ulate  the  purposes  for  which 
the  pub^c  may  use  it.'  But  if  a  grant  be  made  by  a  proprietor  of  a 
town  in  laying  it  out  for  a  specific  and  limited  purpose,  as  for  exam- 
ple, a  "public  square,"  the  municipality  or  public  acquiring  it  upon 
a  trust  for  the  uses  and  purposes  set  forth  on  the  plat  or  in  the  con- 
veyance, it  has  been  decided  by  the  Supreme  Court  of  Iowa  that  the 
grantor  in  such  a  case  retains  an  interest  therein  of  such  a  nature 
that  it  is  not,  as  against  him,  within  the  power  of  the  legislature  to 
authorize  its  sale  by  the  municipality,  since  such  a  sale  ia  a  violation 
of  the  specific  trust  upon  which  the  proper^  was  dedicated  or 
acquired.* 

gerouB.  Van  Wert  Bd.  of  E^.  v.  Edaon,  was  held  that  these  words  conveyed 
18  Ohio  St.  221.  an  absolute,  unconditional  fee  simple, 

Where  lots  are  granted  to  eotaity  and  that  the  original  pnipiietoTs  had, 
commitsianeri  and  their  successors,  in  as  such,  no  interest  therein,  and  could 
trust  for  the  use  of  the  said  county  in  not,  therefore,  object  to  a  sale,  au- 
fet  Kimjie  for  the  purpose  of  erecting  thorized  by  an  Act  of  Congress,  of  such 
thereon  county  buildings,  which  were  portions  thereof  as  were  no  longer  use- 
erected,  the  land,  on  toe  subsequent  lul  for  streets  and  squares.  Van  Ness 
renio%-al  of  the  seat  of  justice  and  the  o.  Washington,  4  Pet.  (U.  8.)  232; 
discontinuance  of  the  original  uses,  Potomac  Steamboat  Co.  e.  Upper 
does  not  revert  to  the  original  grantor  Potomac  S.  Co.,  109  U.  S.  672.  Legis- 
or  his  heirs.  Seebold  v.  Shitler,  34  lature  may  authorize  sale  of  lands  of 
Pa.  St.  133.  See  more  fully  anU,  which  the  title  is  invested  in  a  munid- 
cbap.  on  Corporate  Property,  f  991,  pality  in  fee,  acquired  for  a  vark, 
and  note.  but  it  cannot  be  empowered  to  do  so 

"Afarktt  apace"  on  plat  makes  it  where  this  would  impair  a  specific 
public,  and  when  exchanged  by  legis-   contract   with  a  creditor  of  the  city. 

a  ":  1       :      . 

deeded  to  the  city  in  fee  simple,  is  anU,  j, 
held  by  the  city  in  trust,  and  cannot  '  Warren  v.  Lyons  City,  22  Iowa, 
be  sold  on  execution  in  payment  of  351.  See  also  Arkansas  Riv.  Packet 
corporate  debts.  Indianapolis  &  B.  Co.  r.  Sorrels,  50  Ark.  466,  473,  citing 
R.  R.  Co.  V.  Indianapolis,  12  Ind.  620.  text;  Chicago  v.  Ward,  169  HI.  392; 
'  Harter  v.  San  Jose,  141  Cal.  659,  8t.  Paul  v.  Chicago,  M.  &  St.  P.  R.  Co., 
665,  quoting  text;  Seattle  Land  dt  63  Minn.  330,  352;  Newarkn.  Watson, 
Imp.  Co.  V.  Seattle,  37  Wash.  274,  56  N.  J.  L.  667;  Van  Wert  Bd.  of 
quoting  text.  The  streets  and  pubbc  Education  v.  Edson,  18  Ohio  St.  221; 
squares  of  the  city  of  Washington  Louisville  &  N.  R.  Co.  v.  Cincinnati, 
were  conve^red  by  tne  original  propri-  76  Ohio  St.  481;  Gilman  v.  Mil- 
etors  of  the  lands  to  trustees,  "lor  the  waukee,  fi5  Wis.  328.  The  point  de- 
nse of  the  United  States  forever,"    It  cided  in  Warren  v.   Lyons  City,  22 
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§  II04  (651a).  8uia8ab]«et — Under  the  limitations  upon  legis- 
lative power  which  are  imposed  by  the  Federal  and  State  Constitu- 
tioDS  in  respect  of  private  proper^  and  ri^ts  ariang  under  valid 
contracts,  it  is  often  extremely  difficult  to  define  the  scope  of  constitu- 

lowa,  351,  is  not  m>  clearly  light  u  to  neeHcut,   the   public   have   umplj^  an 

put    the    matter   beyond    reagitatioii.  easement  in  highways,  with  the  right 

Bee  and  compare  Newark  v.  Stockton,  to  use  materials  thereon,  in  a  reeuon- 

44    N.    J.  Eq.  178,   ante,    {  1100.    In  able  manner,  to  make  or  npair  them: 

Jacksonville  v.  Jacksonville  R.  Co.,  67  the  &dioiniag   landowner   retains   the 

III.  640,  the  case  of  Warren  v.  Lyons  fee,  and  the  exclusive  right  to  herbage 

City  is  cit«d.    It  has  been  decided  that  growing  thereon,  and  the  public  cannot 

the  legislatute  could  not  authorice  a  put  their  cattle  in  the  highway  to  graze; 

railway    company    to    construct    and  and  it  is  expreisiy  held  that  under  such 

operateitsroBdovera"publieBquare."  circumstaacee  the  legislature  cannot, 

and  it  was  enjoined  at  the  instance  of  without   providing  compensation,   au- 

the  city  from  so  doing  over  the  batture  thorize  towns  to  pass  by-laws  giving 

or  levee  in  New  Orleans.    New  Orieaos  liberty  to  the  inbabitantB  to  depasture 

M.AC.R.Co.D.NewOrleans,26La. An.  their  cattle  in  the  public  higliways. 

478;     B.   c.    lb.   517;     Jacksonville   v.  Woodruff  o.  Neal,  28  Conn.  168.    As  to 

Jacksonville  R.  Co.,  67  T]i.  MO,  supra,  extent  of  legislative  power,  see  ante, 

See   infra,    {    1105,   and  note;     pott,  chap,   iv.;    poti,   chapter  on   Streets; 

SI   1123,    1124.     When   the  absolute  ante,  j  1076. 

title  is  acquired  by  condemnation  for  Upon  this  subject  of  the  power  of 

public   use,   the    legislature   may   au-  miuueipal  corporation   (o  aliai  public 

thoriie  the  sale  in  cases  where  the  placet,  with  toe  consent  of  the  sov- 

rights  of  creditors  or  the  oblation  of  ereign  power  of  the  Stat«,  see  opinion 

contracts   are    not   thereby   mipaired.  of  JtfcLcan,  J.,  inNewOrieanso.  United 

Brooklyn  Park  Com'rs  v.  Aimstrang,  States,  10  Pet.  662,  720.     See  also  He- 

46N.  Y.  234;  onte.  S  1034.  bert  v.  SavaUe,  27  lU.  448;    BeU  «. 

The   case  of   Franklin   County   v.  Ohio  A.  Fa.  R.  R.  Co.,  25  Pa.  St.  161; 

Lathrop,  9  Kan.  453,  holds  that  the  a.  c.  dissent  of  Black,  C.  J.,  1  Grant 

legislature  so  far  represents  the  public  Gas.   105;    Warren  v.  L^ons  (Sty,  22 

tl^t  its  consent  to  the  alienation  of  Iowa,  361 ;    Philadelphia  &  Trenton 

public   grounds   dedicated   under   the  R.  R.  Co.,   tn  n.  6  Whart.  (Pa.)  26; 

statute  IS  sufficient  if  no  private  rwhts  Franklin  Co.  v.  Lathrop,  .9  Kan.  453; 

have  intervened,  but  that  individuals  Hart  v.  Burnett,  15  Cal.  680;  Payne  v. 

nrcha«ing  from  the  town  propiieton  Treadwell,  16  Cal.  222;  distinguished 
a  fronting  on  such  pubhc  grounds.  I^  Fidd,  C.  J,,  in  Grogan  v.  San  Fran- 
subsequent  to  their  dedication,  and  dsco,  18  Cal.  600,  614;  infm,  (  1122 
making  bfltiog  and  valuable  improve-  et  »eq. 

mente  thereon,  when  kits  are  enhanced  Legislature  may  authorise  sale  of 

in  value  by  their  position,  and  would  "commons."    Woodaon  v.  Skinner,  22 

be  made  of  leaa  value  by  a  chan^  of  Mo.  13;    Carondelet  v.  HcPherson,  20 

such  grounds  from  public  to  pnvate  Mo.  192;  Swarti  v.  Page,  13  Mo.  603; 

uses,  have  a  vested  interest  in  the  trust  Lee  Bois  v.  Bramell,  4  How.   (U.  S.) 

which  the  l^slature  cannot  destroy.  449,  '458.     See  anie,  chap,  iv.,  as  to 

See  Newark  v.  Stockton  (lands  held  by  extent  of  legislative  power  over  cor- 

cityin  trust  for  burial  grounds  forever),  porations  and   thdr  property.     Tlie 

44  N.  J.  Eq,  179,  reversing  s.  c,  42  tmundariee  of  the  power,  if  indeed  it 

N.    J.    E^.    631;     afto   anie,    {  1100;  has  any  limits,  are  not  easily  defined. 

chapter  ndv  on  Streeto,  pott.  Property  held  under  valid  grants  from' 

Where  the  public  have  only  an  ease-  a  city  is  within  the  protection  of  the 

ment,  the  legislature  cannot  pass  a  law  Constitution,  and  can  only  be  taken  by 

vesting  eo  much  of  a  street  as  may  be  the  exercise  of  tlie  right  of  eminent  da- 

closed  or  discontinued  in  the  corpora'  mun.    Langdon  v.  New  York,  93  N.  Y. 

tion  of  a  city,  as  this  deprives  the  120;    People  v.  O'Brien,  111  N.  Y.  1. 

owner  of  his   property  without   due  See  also  chapter  on  Corporate  Property, 

process    of   law.      John    and    Cherry  ante;  poet,  chapter  on  Streets. 
Streets,  In  re,  19  Wend.  659.    In  Con- 
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donal  l^islative  authority.  It  is  ever  a  tender  and  delicate  duty  for 
the  judicial  tribunals  to  aet  up  impassable  landmarks  and  boundaries 
to  legislative  power.  We  have  already  met  this  question  repeatedly, 
and  we  again  meet  it  here.  In  the  absence  of  any  restriction  by  con- 
tract or  special  restriction  in  the  Constitution,  the  power  of  the  legis- 
lature over  the  uses  of  public  property  —  that  is,  its  power  to  modify 
and  regulate  such  uses  —  is  undisputed,  and  so  far  as  the  pubUc  or 
municipaht^  is  concerned,  it  is,  perhaps,  quite  unlimited.'  Doubtful 
and  difficult  questions  arise,  however,  when  the  legislature,  instead 
of  regulating,  asserts  the  right  to  destroy,  and  when  such  le^lation 
injuriously  affects  the  dedicator  of  property  or  the  abutting  owners. 
No  general  rule  can  be  laid  down  on  this  subject  Special  provi^ons 
having  a  bearing  upon  it  vary  in  the  Constitutions  of  the  several 
States.  Indeed,  the  general  principles  of  the  law  relating  to  the 
rights  of  the  dedicator  and  of  such  owners  are  in  a  state  not  com- 
pletely developed.  It  is  therefore  not  possible  to  do  more  than  to 
affirm  that  while  the  general  rule  is  that  the  legislative  dominion 
over  the  uses  of  public  property  is  plenary,  it  is  also  true,  as  is 
more  fully  shown  elsewhere,  that  there  may  be  ri^ts  in  the  dedicator 
or  in  the  abutting  owner  of  such  a  nature,  —  that  is,  property 
rights  and  ri^ts  resting  upon  contract,  —  that  they  cannot  be  de- 
stroyed, and  of  which  be  can  only  be  deprived  by  the  exercise  of  the 
right  of  eminent  domain,  —  that  is  to  say,  on  being  justly  compen- 
sated therefor.' 

§  1105  (652).  Olva  Law  Doctrine;  Ali«natloD  in  Loalaiana. — By 
the  civil  law  the  public  have,  in  land  dedicated  to  public  use,  the 
righi  to  the  ground  itself.'  But  such  lands  form  no  part  of  the  pulv 
lie  domain  or  crown  lands,  and  the  king  or  sovereign  cannot  alien 
them  otherwise  than  by  exercise  of  the  right  of  eminent  domain, 
although  he  may  authorize  certain  erections  thereon.*    And  the  doc- 

'  Seattle    Land    tc    Imp.    Co.    v.  puipoae,  or  to  have  compensation  paid 

Seattle,  37  Wash.  274,  quoting  t«xt.  for  the  surrender  of  the  use,  aKainst 

*  See  ante,  chape,  iv.  and  ix.,  aa  to  the  combined  action  of  the  l^islatun 

extent  of  l^staCive  power;    fg  1023,  in  authorizing  and  the  city  in  making 

1024,    1034,    1038,    1103,   and  notes;  or  coQcuning  in  the  change.     Prince 

pott,  »  1123,  1124,  1239-1261.    Where  v.  Crocker,  166  Mass.  347,  362,  citing 

hoth  the  StfUe  and  tJte  etiv  have  untied  in  text. 

chaTUfing  or  modilving  the  public  use  to         *  Renthrop  v.  Bcuig,  4  Martin  (La.), 

which  lands  held  m  trust  for  the  publie  97;  Doe  v.  Jones,  11  Ala.  63,  83. 
may  be  put,  —  e.  g.^  by  authoiiiing  the        '  New  (Means  v.  United  States,  10 

construction  of  a  railroad  under  Beaton  Pet.  662,  726,  735,  where  McLean,  J., 

Common, — persons  who  are  merely  examines  very  fully  the  laws  of  France 

taqtaying    citizens,  or  voters,  or    a  and  Spain  in  reject  to  dedications  to 

oonirtituent  part  of  tlie  public  at  large  public  use.     3  Kent  Com.  461,  and 

can  anert  no  right  to  the  continued  note. 
iMff  of  such  pTDperty  for  *■}»»  my^^ji|t/>jn*^ 
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trine  has  been  declared  by  the  Supreme  Court  of  Louisiana,  that 
where  piMie  fbtees  have  been  destined  or  created  by  the  sovereign 
power,  or  with  its  consent,  this  power  may  authorize  the  municipal 
corporation  interested  in  such  places  to  alien  or  to  change  their  uae 
or  destination  whenever  the  public  interest  requires  it,  and  that  the 
rights  of  the  owners  of  property  in  the  vicinity  are  subordinate  to 
^3  paramount  ri^t  of  the  legislature.' 

S  1106  (653).  K«T«rtar;  Hisaasr;  Bsnwd?.  —Property  uncondi- 
tionally de<jicated  to  public  use,  or  to  a  particular'  use,  does  not 
revert  to  the  original  owner  except  where  the  execution  of  the  use 
becomes  impossible.  If  the  dedicated  property  be  appropriated  to 
an  unauthorized  use,  equity  will  cause  the  trust  to  be  observed  or 
the  obstructions  removed.*     But  if  the  property  is  no  longer  de- 

>  New  Orleans  c.  HopkioB,   13  La.  ell'a  Leasee,  6  Pet.  <U.  S.)  4S8,  507 ; 

326;  New  Orleans  p.  Leverich,  /b.  332;  HarriB  v.  Elliott,  10  Pet.  (U.  S.)  25; 

Delabican^  v.  Municipality,  3  La.  An.  Coffin     v.     Portland     (dedication    for 

230.    U  waa  decided  both  b};  Che  State  "public  levee"),   11  Sawy.  C.  C.  R. 

court  (New  Orleans  v.  HopkinB,  supra,  600;  8.  c.  27  Fed  Rep.  412,  per  Heady, 

and  see  De  Armas  v.  New  Orleans,  5  J.,     citing     text;      Bayard     o.     Hu- 

1a.  132)  and  by  the  Supreme  CoMit  of  grove,  45  Ga,  342 ;    Warren  «.  LyoDB 

the    United    States,    that   the    public  aty,   22   Iowa,   351,   per   Wright,   J.; 

apace,  or  quay,  in  front  of  Old  Levee  McAlpine  v.  Chi(»go  U.  W.  R.  Co.,  6S 

Street  and  the  river,  in  the  city  of  New  Kan.   207,    quoting    t«xt ;    Campbell 

Orleans,  was  public  property,  han  de  County  Ct.   p.   Newport,   12  B.   lion. 

eommeree    (New    Orleans    v.    Unit«d  (Ky.)    538:     Augusta   r.    PerldnB,    8 

States,  10  Pet.  662),  and  did  not  pass  B.  Mon.  (Ky.)  207;    Price  v.  Thomp- 

to  the  United  States  under  the  treaty  son,  48  Ho.  363;   Goode  v.  St.  Louu, 

of  cession  of  the  Province  of  Louisiana.  113  Ho.  257;   Hand  v.  St.  Louis,  158 

Pending  the  controveisy  between  the  Mo.  204 ;   Price  v.  Heth.  E.  Church,  4 

Unit«d  States  and  the  city  of  New  Ohio,  514;  Brown  t>.  Bfanning,  6  Ohio, 

Orleans  as  to  the   ownership  of  this  298;     Le   Clerq   v.   Gallipolis   Trs.,   7 

property,   the   parties   lit^nt   agreed  Ohio,  Pt.   I,  218;    Webb  v.  Moler,  8 

that  it  should  be  laid  out  into  lots  and  Ohio,  552;    Williama  v.  First  Presb. 

sold,  and  the  proceeds  be  held  subject  Cincinnati  Church,  1  Ohio  St.  478;  Van 

to  the  final  decision  of  the  court.    After  Wert  Bd.  of  Ed.  v.  Edson  18  Ohio  St. 

judgment  was  rendered  in  favor  of  the  221;     Portland   &   W.    V.   R.   Co.   v. 

city  of  New  Orleans,  the  I^lature  of  Portland,   14  Oreg.  188;  pott,  {  1138 

Louisiana  passed  an  act  sanctioning  et  acq.    Right  of  resident  taxp^er  to 

the  sale  of  this  public  property,  and  the  brins  suit  to  restrain  misuser  of  dedl- 

question  arose  whether  the  I^nslature  cat^  property.    Mclntyre  v.  F^  Paso 

had  this  pon'er.     The  Supreme  (3ourt  County,  15  Colo,  App.  78.    Dedication 

of  Louisiana  held  that  the  l^islature  on  condition.    Sv-pra,  i  1072,  note. 

possessed  this  right,  laying  down  the  The  construction  of  a  canal  Ihrmtgh 

principle  that  the  aovervign  power  of  the  a  street  by  the  State  suspends,  but  does 

State  had  the  right  to  change  the  destiiut-  not  destroy,  the  easement  for  a  street, 

tion  o/ jniUie  plocu  whenever  it  deemed  and    such    easement    revives    on    the 

the  interest  of  the  public  required  it,  abandonment  of  the  canal,     iiogana- 

and  that  the  right  of  the  adjacent  lot  port  v.  Shirk,  88  Ind.  563. 

praprietom    was    necessarily    subordi-  Chancery  will  protect  the  righte  of 

nate  to  the  paramount  power  of  the  the  pubbc  m  all  public  places,  and  will 

legislature.    New  Orleans  v.  Hoplcins,  restrain  an  illegal  alienation  by  the 

13  La.  326;   Same  v.  Leverich,  /b.  332.  municipal   corporation    or   by   others, 

□ _^   rt  .i/w.  p,^^  jj  1190.  and,  if  necessary,  will  order  a  recon- 

,  Barclay  v.  How-  \'eyance.     Attorney-General  v.  Good- 
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voted  to  the  public  uses  to  which  it  has  been  dedicated,  and  auch 

pubhc  uses  are  no  longer  possible  of  execution,  the  fee  will  revert  to 
the  dedicator  released  from  the  easement  of  the  public* 

nch,  SGmnt  (C&ti.)>Rep.  402;  Guelph  may  cease  to  bur^  in  the  dedicated 

9.  Canada  Co.,  4  Grant  (Can.),  Rep.  ground  whenever  it  pleases.     It  may 

632;     Hsrr.   Munic.    Uan.    (5th   ed.)  also  refuse  or  neglect  to  either  erect 

350;  p<M,  i  1132.  or  preserve  any  monuments  to  indicate 

Conveyance  to  muDJcipolity  on  con-  the  identity  of  thoae  aJready  buried, 

dition  th&t  the  property  De  used  for  a  or  to  give  and  continue  to  the  place 

ipecific  puipoee.     French  v.  Quincy,  3  the   cl^racter  and   name   of   a   grave 

AUen,  9.     The  donor's  grant  cannot  yard.    When  this  happens,  the  origi- 

be   diverted   to   puipoaes   other   than  nal  use  teiminates  and  the  fee  vests 

tboee  designated  by  them.     Kauaaa  in  the  original  donors  or  their  legal 

CSty  Bd.  ofEd.  p.  Kansas  City,  62  Kan.  represeaUtivee,    free    from    it,"      See 

374.     Aa  to  remedy,  see  chapter  on  also  Kansas  City  r.  Scarritt,  16fl  Uo. 

Streets,  vast,  {  1130  et  »eq.    Index  —  471,  another  case  involving  the  same 

Eqiaty;  Irijunction;  Trustees  and  Trjut  lands  where  this  decision  was  upheld. 

Projtertu.  But  no  reverter  of  a  Inirial  ^ntnd  takes 

>  Hanoning  County  v.  Young,  59  place  until  it    loses    its    identity  aa 

Fed.  Bep.  S6;    Wanzer  o.  Blancnard,  such,  and  the  mere  opening  of  a  street 

3    Uicb.    11;     Patrick   v.    Kalamaioo  across  the  burial  ground  does  not  in 

y.  M.  C.  A.,  IMMich.  185;  Campbell,  itself  effect  a   reverter.     Hunter  v. 

V.  Kansas  Cily,  102  Mo.  326;  Goode  r.  Sandy  Hill,  6  HIU  (N.  Y.),407.    Index, 

St.    Louis,    113    Ho.    257;     Newark  CerwieTiu. 

s.  Watson,    66    N.    J.    L.    667,    674;  After  a  church  society  had  erected 

Williams    v.    Gncinnati    First    Fresb.  a  building  on  a  lot  dedicated  to  the 

Church,  1  Ohio  St,  478;    Le  Cierq  d.  use  of  one  of  the  first  four  religious 

Gallipolis,  7  Ohio,  Part  1,  218;   Van  denominations   forming   a   society   in 

Wert  Bd.  of  Ed.  v.  Edson,  18  Ohio  St,  the  town  and  erecting  a  church,  the 

221,  226;    Louisville  A  N.  R.  Co.  P.  society  conveyed  the  lot  to  the  Y.  M.  C. 

Qncinnati,  76  Ohio  St.  481,  604.  Aasodation     which     demolished     the 

I«nds  were  dedicated  as  a  cemetery,  church  and  erected  a  building  for  its 

Subsequently  burials  therein  were  pro-  own  wants.      It  was  held  that  there 

bibited  by  statute  and  the  use  of  the  was  an  abandonment  of  the  use  to 

lands  for  cemetery  purposes  abandoned,  which  the  lot  was  dedicated,  entitling 

It    was   held    tmit    inasmuch    as   the  the  owneis  of  the  fee  to  the  possession 

C'  lie  use  had  been  abandoned  and  thereof.    Patrick  v.  Kalamazoo  Y.  H. 

become  impossifale  by  reason  of  C.  A.,  120  Mich.  185.    Where  property 

the  statute,  the  lands  reverted  to  the  had  been  dedicated  for  a  count;/  teat, 

dedicator.      Newark    d.    Watson,    56  and  the  county  afterwards  removed  the 

N.  J.  L.  667.     A  common-law  dedica-  county  seat  to  another  place  and  sold 

tion  of  a  grave-yard  was  elTected   by  the  court-house  thereon  to  the   owner 

plat.     An  ordinance  of  the  city  was  of  the  fee,  it  was  held  that  it  had  lost 

passed  vacating  the  land  for  Duiial  all  interest  in  the  land,  and  had  no 

purposes,  and  notice  by  advertisement  proprietary  rights  under  the  dedicaUon, 

was  given  to  the  relatives  of  the  per-  Kent    County    o.    Grand    KaFnda,    61 

sons   buried   theron   to   remove   the  Mich.  144. 

remains.      The   lands   were   thereafter  It  has  been  sud  that  non-user  of  a 

used   for   park   purposes   and   fenced  highway  for  many  years  is  prima  facie 

and  ornamented.    It  was  held  that  the  evidence   of   a   release   of   the   public 

lands  reverted  to  the  d^cstor,  and  right  to  the  owner  of  the  soil,    ^ards- 

that  the  doctrine  of  q/  pret  did  not  lee  v.  French,  7  Conn.  126.     But  mere 

apply  to  prevent  the  reverter  of  dedi-  non-user  of  the  pubbc  right  is  not  in 

cations  to  charitable  purposes.    Camp-  itself   such   an   aoandonment   as   will 

bell  c.  Kansas  City,  102  Mo.  326,  341,  effect  a  reverter.     See   Forbes  r.   Ft. 

343.    The  court  said ;   "As  long  as  the  Scott  Bd.  of  Ed.,  7  Kan.  App.   452; 

rights  of  sepulture  parted  with  in  the  Wyandotte   County   v.    First    Presby- 

donation  are  outstanding  in  the  public,  tenan  Church,  30  Kan.  620;    Wiigus 

the  plaintiffs  have  no  nght  to  recover  v.  Miami  County,  54  Kan.  606;    Mc- 

tbe  use  of  the  lands  for  any  enjoyment  Alpine  v.  Chicago  G.  W.  R.  Co.^  68  Kan. 

or  purpose  of  their  own. ...  The  pubhc  207;  Parker  v.  St.  Paul,  47  Minn,  317;. 
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I  1107  (653  a).  Ovncloding  ObBarvatlaiu.  —  In  closing  our  surrey 
of  this  interesting  title  we  ma;  stop  pausefully  for  a.  moment  to  note 
how  impressively  the  doctrines  of  our  jurisprudence  concerning  it 
illustrate  their  thorough  and  complete  adaptadon  to  the  wants  and 
exigencies  of  civilized  society.  To  meet  these,  the  ordinary  rules  of 
law  relating  to  private  rights  have  been  modified  and  moulded  by  the 
public  convenience  and  necessities.  Thus  the  requirement  of  the 
common  law  that  private  grants  must  be  made  to  a  definite  person, 
natural  or  artificiiU,  is  disregarded,  because  it  would,  if  applied  to 
dedications,  frequently  be  detrimental  to  the  public  welfare.  So, 
although  the  subject-matter  of  the  dedication  be  land,  interests 
therein  can  regularly  be  parted  widi  by  the  owner  and  acquired  by 
the  public  widiout  the  solemnity  of  a  seal,  or  even  tlie  formality  of 
a  writing.  So,  also,  the  usual  rules  of  law  applicable  to  individuals 
respecting  the  necessary  duration  of  adverse  possession  or  of  pre- 
scriptive user  to  give  a  right  by  possession  or  prescription,  are  here 
modified  from  considerations  of  public  utility.  A  consummated  in- 
tent on  the  part  of  the  owner  to  dedicate  is  all  that  is  required,  and 
such  intent  may  be  shown  by  parol  evidence  of  declarations  and  of 
acts  in  "paia  which  unequivocally  establish  it.  It  may,  we  think, 
truly  be  affirmed,  that  the  doctrines  of  our  law  on  this  subject  as 
fashioned  and  settled  by  judicial  tribunals,  though  in  many  respects 
seemingly  anomalous,  are  characterized  by  practical  wisdom,  and  are 
beneficent  in  their  operation.  Rightfully  applied  they  work  no  in- 
justice to  the  supposed  dedicator,  since  they  draw  the  Une  with  en- 
lightened and  considerate  care  between  a  just  measure  of  his  rights 
on  the  one  hand  and  the  rights  of  the  public  on  the  other. 

AahUnd  e.  Chicago  ds  N.  W.  R.  Co.,  If,   however,    the    a&«oIuJe    /m   ia 

105  Wis.  398.    But  the  right  to  dodi-  vested  in  the  mimicipality  by  deed  for 

cated  lands  tOAj  be  loat  Ui  a  munici-  tj>ecific  purposes,   a.  g.,  for  a  market, 

pality  under  the  principles  of  tqaittMe  without  any  provision  for  a.  reverter 

atop-pti,    as   where   lands   were   dedi-  and  without  condition  Bubsequeat,  it 

cated  for  a  street,  and  a  bouse  which  has  been  held  that  no  reverter  takes 

encroached  thereon  was  built  in  cod-  place    on    the    abaudoonient    of    the 

formitf  with  lines  given  by  the  city  uses   to   which   the   lands   were   dedi- 

authorities    and    was   maint^ned   for  cated,  the  only  right  of  the  grantor  or 

mote  than  twenty  years.     Krause  v.  his   representatives   being   to   enforce 

El  Paso,  101  Tex.  211;  106  8.  W.  Rep.  the  specific  use.     Hand  v.  St.  Louis, 

121.    More  fully,  Inde-t  —  StTveto.  168  Mo.  204.    ladie%,  Reverter ;  ^eeU. 
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5  U20  (654).  Profktoiy.  —  Municipal  corporations  in  this  coun- 
try sustain  most  important  relations  to  streets  and  highways  within 
ihair  Kmtto.  By  statute  or  charter  they  are  usually  authorized  to 
open,  establish,  alter,  and  vacate  streets.  Land  may  be  dedicated 
for  streets  and  ways,  as  we  have  elsewhere  shown.'  The  authorities 
of  these  corporations  are  usually  invested  with  the  capacity  to  ac- 
quire property  for  streets  for  the  public  use  and  convenience,  by  the 
exercise  of  the  power  of  eminent  domain.^  Streets,  when  dedicated 
and  accepted  by  the  corporation,  or  acquired  by  purchase  or  other- 
wise, are  usually  placed  under  the  control  of  the  corporation,  with 
power  to  improve,  grade,  pave,  regulate,  &c.  In  some  of  the  States 
there  are  statutes  that  the  fee  in  the  streets  shall  be  in  the  municipal- 
ity in  trust  for  the  public,  while  in  other  States  the  fee  is  considered 
to  be  in  the  adjoining  proprietor,  the  public  having  only  an  ease- 
ment (so  called)  therein.  The  right  to  acquire  public  streets  by 
dedication,'  and  the  power  to  condemn  property  for  this  purpose 
by  the  exercise  of  the  del^ated  right  of  eminent  domain,  have  been 
elsewhere  considered,*  and  the  liability  of  municipal  corporations,  in 
respect  to  defects  and  want  of  repair  of  the  public  streets  within 
their  limits,  is  reserved  for  treatment  in  another  place.' 

§1121,  8ti«0tB  Daflned;  Sututoty  Ovnatmctlon.  ^  No  satisfac- 
tory and  generally  accepted  definition  of  the  term  "street"  seems 
to  have  been  reached  by  the  courts.  It  is  apparent  that  every  street 
is  a  highway  which  every  person  may  use  at  pleasure  for  purposes 
ihap.  xsiii.,  on  Dedication, 


>  Ante, 
f  1070  d  wo. 

'  Ante,  chap,  xja 
naia,  1 1010  et  teq. 


*  Ante,  chap,  x 

*  Ante,  chap, 
ent  Do>  post,  }  1161. 

*  Poat,  chap,  txm.,  on  AodoOB. 
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of  travel,  conforming,  of  course,  to  all  proper  police  regulations;* 
ami  for  the  purposes  of  legal  nomenclature,  at  least,  it  would  seem 
that  the  most  generally  accepted  definitions  of  a  street  simply  im- 
port that  it  is  a  public  highway  vnihin  an  incorporated  municipality' 
The  urban  character  of  streets  is  sufficient,  in  the  judicial  construc- 
tion of  statutory  provisions,  to  limit  the  term  "street"  to  the  public 
highways  of  incorporated  municipalities ; '  but  when  a  question 
arises  whether  a  statutory  provision  applying  by  its  terms  simply 
to  "highways,"  extends  to  and  includes  the  "streets"  of  an  in- 
corporated  municipality,   much   greater  difficulty   is   experienced. 

'  People  ».  Chicago  *N.  W.  R.  Co.,  as  "a  public  way  or  road,  whetKer 

118  III.  520;    Bell  v.  Foutch,  21  Iowa,  paved  or  unpaveo^  ia  a  village,  town, 

119,  131 ;    Barrett  v.  Brooks,  21  Iowa,  or  citv,  ordinarily  including  a  sidewalk 

144;   St.  Charles  v.  Nolle,  51  Mo.  122.^  or  sidewalks  and  a  roadway,  and  hav- 

The  t«mi  itrett  doee  not  mean  pri-  ing  houses  or  town  lots  oQ  one  or  both 

vate  ways,  nor  doee  it  apply  to  roads  sides;  a  main  way,  in  distinction  from 

or   ways   owned   by   private   corpora-  a  lane  or  alley."     Century  Diet,  title 

tions.     State  v.  Moriarty,  74  Ind.  103,  "Street."     See  also   Stroud's  Judicial 

104;    Quinn  v.  Paterson,  27  N.  J.  L.  Diet,  title  "Street."     State  v.  Harri- 

35,  42;    Wilson  v.  AUegheny  Gty,  79  son,   162  Ind.  542,  545.     "A  street  is 

Pa,  272,  277;   Commonwealth  v.  Bob-  not  only  a  public  hif^hway,  over  and 

ton,   B.  &  G.  R.  Co.,  135  Mass.  550.  upon  which  all  the  citizens  of  the  land 

The   term   "street"   when   used   in   a  have  a   right  to   posa   and   repass  at 

pleading    seta    forth,    by    implication,  pleasure,  but  it  is  a  public  highway 

the  public  character  of  the  place  with-  of  a  city,  town,  or  village."    State  v, 

out  an  express  averment  that  it  is  a  Moriarty,    74    led.    103,    104;     Pitt»< 

public  street.     Indianapolis  v.  Keeley,  burgh,  C.  C.  4  8t,  L.  R.  Co.  v.  Haya, 

lfl7Ind.  516,  521;  Ottawa  u.  McCreery  17  Ind.  App.  261,  271. 
10  Kan.  App.  443;   State  n.  Mathis^  21         "Though  all   public   roads  and  aU 

Ind.  277.    ^ee  also  Hamlin  v.  Norwich,  streets  are  public  nighways,  yet  neither 

40  Conn.  13,  25.     "Webster  do&nes  a  all    pubUc    highways    nor    all    public 

street  to  be  a  city  road,  and  a  highway  roads  are  streets,  or  city  or  town  higb- 

to  be  a  public  road;    with  respect  to  ways."      State    v.     Putnam    County, 

the  use  there  can   be  no  doubt  that  23  Fla.  632;    Duval  County  v.  Jack- 

they  are  both  public."    Mobile  &  0.  R.  sonvUle,   36   Fla.    196,   218;     State  v. 

Co.  n.  State,  51  Miss.  137,  140.  Moriarty,    74    Ind.    103,    104;     Pitt«- 

»  Sachs  V.   Sioux  Gty,   109  Iowa,  burgh,  C,  C.  4  St.  L.  R.  Co.  v.  Hays, 

224,  228.  17  Ind.  App.  261,  270;  Sachs  v.  Sioux 

"A  street  is  a.  public  thoroughfare  CSty,  109  Iowa,  224,  227.  To  the  effect 
or  highway,  in  a  city  or  village."  2  that  a  street  is  a  public  highway,  see 
Bouv.  Law  Diet,  title  "Street."  Duval  Chicago  Union  Traction  Co.  v.  Stan- 
County  ».  Jacksonville,  36  Fla.  196,  ford,  104  111.  App.  S9,  103;  Conner  v. 
224;  Read  ».  Camden,  54  N.  J.  Law.  New  Albany,  1  Blackf.  (Ind.)  43; 
347,373;  Ottawa  o.  McCreery,  10  Kan.  Indisjiapolis  v.  Croas,  7  Ind.  9;  State 
App.  443,  445;  Carli  v.  Stillwater  St.  v.  Mathis,  21  Ind.  277;  Cox  v.  Louis- 
R.  *  T.  Co.,  28  Minn.  373,  375;  Heiple  ville,  N,  A.  4  C.  R.  Co.,  48  Ind.  178, 
p.  East  Portknd,  13  Or^.  97,  103.  182;    State  v.  Berdetta,  73  Ind.  185; 

"The  words  'streets  and  alleys'  re-  State  v.  Moriarty,  74  Ind.  103;    Sims 

late  exclusively  to  the  ways  or  thor-  v.   Frankfort,   79   Ind.   448;    White  v. 

oughfares  of  towns  and  cities."     Per  Chicago,  St.  L.  &  P.  R.  Co..  122  Ind. 

EUiott,  J.,  in  Debolt  r.  Carter,  31  Ind.  317,  326;    Indianapolis  v.  Hoggins,  141 

355,367.     "'Street' is  a  general  tenn,  Ind.l;   Sachs  ii.  Sioux  Citv,  109  Iowa, 

and  includes  all  urban  ways  which  can  224;    Theobold  v.  Louisville,  N.  0.  4 

be  and  are  generally  used  for  the  or-  T.  R.  Co.,  06  Miss.  279,  2S6. 
dmaiy  purposes  of  travel."    Kalteyer      ■   Debolt  v.   Carter,   31    Ind,    366, 

fl.  Suujvan,  18  Tex.  (Sv.  App.  488,  493.  367;    State  v.  Hall,  22  N.   H.  384; 

The  word  "street"  has  been  defined  State  tp.  Stevens,  36  N.  H.  59,  63. 
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The  practice  baa  grown  up  in  legisladon  of  some  of  the  States  of 
referring  to  rural  ways  as  highway  as  distinguished  from  streets, 
the  thoroughfares  of  cities,  towns,  and  villages.'  But  this  practice 
is  by  no  means  so  uniformly  adopted  and  followed,  even  within  the 
limits  of  any  single  State,  that  it  affords  an  absolute  guide  or  cri- 
terion for  judicial  construction.  When,  therefore,  the  courts  have 
been  obliged  to  construe  the  term  "highways"  for  the  purpose  of 
determining  its  applicability  to  the  "streets"  of  a  dty,  (own,  or 
village,  they  have  been  compelled  to  fall  back  upon  a  consid^ation 
of  the  nature  of  the  statutory  enactment,  the  evil  sought  to  be  reme- 
died, the  public  benefit  to  be  achieved,  and  other  circumstances, 
which  may  tend  to  throw  light  upon  the  legislative  intent.  Under 
such  circumstances,  judicial  construction  of  the  term  "  highways"  has 
been  far  from  uniform  and,  except  as  affording  a  series  of  precedents, 
fails  to  furnish  an  absolute  guide  in  the  administration  of  municipal 
affairs.' 

'  Debolt  V.   Carter,   31    Ind.   356,  ways"  was,  under  the  terms  of  the 

367;    State  v.  Harrison,  162  Ind.  642,  particular     enactment,    constroed     to 

545;   Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  apply  only  to  rural  highwajrs.    HobUe 

V.    Hays,    17    Ind.    App.    261,    270;  &  O.  R.  Co.  v.  State,  61  Miss.  137, 

Cleaves  v.  Jordan,  34  Me.  9;    SUt«  v.  140;     Illinois   Cent.   R.   Co.   v.   State, 

Beeman,   35   Me.   242,   245;    State  v.  71    Miss.    253.      But   another   statute 

Bunker,  5S  Me,  3S6,  370;    Waterford  of  the  same  State  making  provision 

V.   Oxford  County,   59  Me.   4^,   452 ;  for  railroad  crossing  above  or  under 

Wells  V.  County  Com'ts,  79  Me.  522;  grade   at    "highways"    was,    upon   a 

Matter  of  Woolsey,  95  N.  Y.  135,  140;  construction  of  the  terms  of  the  enact- 

Matter  of  Bums,  155  N.  Y.  23,  28.  ment,  held  not  to  be  limit«d  to  niral 

*  Street!    and    oUi^ys    diitinguished.  highways,  but  also  to  include  streets 

An   alley   sixteen   feet   wide,   without  in  cities.    Hamline  c.  Southern  R.  Co., 

sidewalks,  miming  through  the  centre  76    Miss.    410.     See   also   Canton   i>. 

of  a  block,  is  not  a  street  or  highway  Canton    Cotton    Warehouses    Co.,    84 

within   the  meaning  of  a  statute   re-  Miss.'  268,  289. 

quirinf  saloons  to   front   on   a   street         ConHittUionai    ■prohihitionx    agaiiut 

or  iuKhway,   although  the  alley   may  local   or   speeial   lav>a   for   laying  out, 

ha^'e  been  designated  by  the  common  opening,  and  working  highways,  have 

council  as  a  street  on  the  petition  of  been  held  not  to  apply  to  the  streets 

the  property  owners.     Stat«  ti.  Hani-  of  a  city,   but  to   De  limited   to   the 

SOD,  162  Ind.  542,  545.    See  also  Face  public  roads  and  highways  of  rural 

V.  Ionia,  90  Mich.  104.  districts.      Lafayette    u.    JennerB,    10 

It    has   been    said    that   the    word  Ind.  74,   79;    Matt«r  of  Woolsey,  95 

"highway"  will  include  "street"  un-  N.  Y.   135,  quoted  infra;    Matter  of 

less  the  statute  itself  indicates  a  dif-  Bums,  155  n.  Y.  23,  revV  16  N.  Y. 

ferent  intention,     Indianapolis  v.  Hig-  App.    Div.    507;     East    Portland    i-, 

gins,    141   Ind.   1,  11.     But  any  such  Multnomah   County,   6  Or^.   62,   fSh; 

genera]  implication  must  be  applied  Simon  v.  Northup,  27  Oreg.  487.    This 

with   great    care.      The   term      nigh-  constitutional   proviuon   doea   not   in- 

way"    in    a    statute    authorizing    the  elude  or  apply  to  a  water  way  which 

construction    of    tdephme    Una    was  is  declared  by  statute  to   be  a  public 

construed   to  include  the  streets  and  highway.    Matter  of  Bums,  155  N.  Y. 

alleys  of  cities  and  incorporated  towns.  23,  rev'g   16  N,  Y.   App.  Div.  507. 

Ch^berlaiu   v.    Iowa  Tel.   Co.,    119  While  a  navigaHe  rivtr  m  a  highioai/ 

Iowa,  619.  for  the  passage  of  vessels,  that  part 

In  Mueiavippi,  a  statute  requiring  of  it  within  the  boundaries  of  a  dty 

aigos  at  railroad  croBaiage  of  ''high-  is  not  one  of  its  highways  so  as  to  im- 
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S  1122  (656%     PnbHc  Natnn  of  StzMts  and  Extent  of  LeslslatlTe 
Control.  —  Public  streeta,  squares,  and  commons,  unless  there  be 

pose  on  the  city  the  duty  of  removing  the  aSaia  of  the  public  wharves  and 
obstacles  and  keeping  it  safe  for  navi-  leveee  through  ageiita,  to  be  appointed 
gation.  While  the  legialature  may  as  it  might  direct,  and  that  such  ap- 
impose  this  duty  upon  the  niUDicipaf-  pointment  of  the  Board  by  the  Oov- 
ity,  the  legislative  intent  to  do  ho  muBt  emor  did  not  violate  Article  253  of  the 
clearly  appear.  Coonley  v.  Albany,  Constitution  which  gave  the  citizens  of 
132  N.  Y.  145,  aff'g  67  Hun  (N.  Y.),  Ihe  eily  ol  New  Orleans  the  right  to 
327.  In  the  absence  of  a  statute  im-  appoint  "the  several  public  officers 
ponng  the  duty,  a  city  is  under  no  necessary  for  the  administiation  of  the 
obli^tion  to  protect  lands  or  property  police  of  the  city."  The  court  also 
witbm  its  limits  from  the  overffoto  of  held  that  the  banta  of  Ike  rivers  are 
a  river.  O'Donnell  v.  Syracuse,  184  for  the  use  of  the  general  public,  and 
N.  y.  1,  9,  rev'g  102  N.  Y.  App.  Div.  that  the  act  creating  the  commission 
80;  Betham  v.  Philadelphia,  196  Pa.  did  not  violate  Article  46  of  the  Con- 
302.  See  also  Wilson  v.  Waterbu^,  stitution  because  it  provided  for  the 
73  Conn.  416;  Prime  o.  Yonkers,  192  maintenance  of  wharves  and  landings 
N.  Y.  105,  rev'g  116  N.  Y.  App.  Div,  and  approaches  thereto,  which  counsel 
699.  urged  were  public  highways.  The  court 
Legviatint  power  over  iDharvM  and  on  this  point  said:  The  constitutional 
highwajft.  An  act  of  the  legislature  prohibition  applies  to  'roads,'  'high- 
of  Louisiana  establishing  a  Board  of  ways,'  'stroeta,'  or  'alleys,'  and  does 
CommissioneiB  for  the  port  of  New  not  embrace  landings  and  levees.  They 
Orleans,  consisting  of  five  members  to  are  loci  putiici,  and  are,  at  times,  re- 
be  appointed  by  the  governor,  giving  ferred  to  as  public  plaices  on  which 
the  said  Board  of  Commissioners  power  there  may  be  'highways.'"  "High- 
to  regulate  the  commerce  and  trade  of  ways "  as  used  in  the  Constitution 
the  lurbor  of  Nevr  Orleans  which  had  does  not  ioclude  rivers  or  their  banks, 
been  gradually  extended  until  it  The  court  also  held  that  the  le^slo- 
leached  beyond  the  limits  and  juris-  tion  in  question  did  not  deprive  the 
diction  of  the  city  of  New  Orleans,  city  of  her  property  vriUumi  dite  proceaa 
and  power  to  take  charge  of  and  ad-  of  law,  denying  that  the  city  had  a 
minister  the  public  wharves  of  the  private  interest  m  the  banks  of  rivers, 
port  of  New  Orleans,  to  constnict  new  which  are  for  the  use  of  the  jveneral 
wharves,  d:c.,  levymg  the  expenses  public.  The  court  said:  "Tne  act 
upon  the  shipping  for  the  use  of  the  empowers  this  board  to  admiuister 
wharves,  the  declared  aim  of  which  the  public  wharves  of  the  port,  and 
legislation  was  to  develop  and  expand  invests  it  with  certain  duties.  The 
tlie  commerce  of  the  port  by  remov-  matter  is,   we  think,   one  chiefly  of 

at  obstacles  placed  m  the  way  of  administration.  The  legislature  had 
VEUicement,  by  consolidating  the  the  power  to  pass  an  act  to  administer 
divided  authority  of  the  three  parishes  the  affairs  of  the  public  wliarves  and 
and  consequent  fees  which  injuriously  levees  through  agents."  Duffy  v.  New 
affected  the  traffic  of  the  port.  It  Orleans,  49  La.  An.  114.  See  Index, 
was  objected,  among  other  things.  Charter;  General  Laws;  Special  AcU; 
that  the  act  violated  Article  46  of  Wharves.  See  further  as  to  the  con- 
the  Constitution  of  Loaixiana  which  struction  and  apiilication  of  the  con- 
prohibited  the  General  Assembly  from  stitutional  provision  prohibiting  the 
passing  any  load  or  special  law  creating  creation  of  corporations  by  special 
corporatioTu.  In  passing  upon  this  law.  State  v.  Flower,  49  La.  An.  1199; 
important  act  the  court  held,  among  State  v.  Kohnke,  109  La.  838,  845; 
other  things,  that  the  said  act  create  New  Orleans  Fort  Com'rs.  t>.  New 
ing  the  Board  of  Commissioners  did  Orleans  &  S.  F.  R.  Co.,  112  La.  lOlt, 
not    create    a    corporation    or    body  1018. 

politic  within  the  meaning  of  the  Con-  In  Matter  of  Woolsev,  95  N.  Y. 

sUtution;    that  inasmuch  as  the  func-  135,   140,  in  declarins  that  a  conati- 

tion  of  the   Board  to  administer  the  tutional  prohibition  of  special  legisla- 

public  wharves  was  one  chiefly  of  ad-  tion  for  'laying  out,  opening,  altering, 

ministration,  that  the  le^slature  had  working,  or  discontinuing  roods,  higa- 

the  power  to  pass  an  act  to  administer  vxiys  or  aUeya"  did  not  apply  to  ''city 
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some  special  restrictioD,  when  the  same  are  dedicated  or  acquired, 
are  for  the  pi^lic  use,  and  the  use  is  none  the  less  for  the  pvblie  at 
large,  as  distingubhed  from  the  municipality,  because  they  are  situate 
wiUiin  the  limits  of  the  latter,  and  because  the  legislature  ma;  have 
given  the  supervision,  control,  and  regulation  of  them  to  the  local 
authorities.  The  legislature  of  the  State  represents  the  public  at 
large,  and  has,  in  the  absence  of  special  constitutional  restraint, 
and  subject  (according  to  the  tendency  of  more  recent  judicial  opin- 
ion) to  certain  private  and  property  rights  and  easements  of  the 
abutting  owner,  full  and  paramount  authority  over  all  public 
ways  and  public  places.'  "To  the  commonwealth  here,"  says 
Chief  Justice  Gibson,  "as  to  the  king  in  England,  belongs 
the  franchise  of  every  highway  as  a  trustee  for  the  public;  and 

atreetB,"  the  court  stud:  "The  words  makes  it  ab  offence  to  drive  over  the 
employed  in  the  Coostitution,  viz.,  wdewalk  of  a  "city,"  although  the 
'roada,  highways  and  alleys,'  on  their  word  "city"  be  not  used  therein. 
face  do  not  include  irtreets,  as  that  Tlie  word  "town"  aa  here  i;sed  ia 
tenn  is  usually  understood.  In  com-  generic  and  includes  cities.  Indian- 
mon  parlance,  the  word  'streets'  apolis  c.  Higgins,  141  Ind.  1. 
is  supposed  to  relate  entirely  to  the  In  England,  presence  of  buildings 
avenues  and  thoroughfares  of  cities  and  improvements  seems  to  be  the 
and  villages,  and  not  roads  and  high-  distinguishing  feature  of  city  streets. 
ways  outside  of  municipal  corpora'  A  street  has  been  defined  to  be  "a  road- 
tions,  and  it  would  be  placing  a  very  way*  with  buildings  on  each  side." 
liberal  construction  on  this  word  to  Per  Sdbcme,  L.  C.,  in  Robinson  c. 
hold  that  it  meant  a  highway  or  a  Barton-Eccles,  L.  R.  8  App.  Cas.  798, 
road  within  the  meaning  of  the  Con-  801.  "The  word  'street,'  where 
stitution,  when  it  is  not  named  or  popularly  used,  means  a  thorough- 
included  within  its  express  terms."  fare,  bounded  on  one  or  both  udes 
A  statute  requiring  railroad  compa-  by  houses."  Per  Brett,  M.  R.,  in 
niea  to  maintain  cattle  guards  at  all  Portsmouth  v.  Smith,  L.  R.  13  Q.  B. 
"road  crossings"  was  held  to  include  Div.  184;  Jesaet,  M.  R.,  in  Taylor  v. 
CTOSMngs  of  streets  in  villsges  and  Oldham,  46  L.  J.  Ch.  105,  109;  L.  R. 
cities.  Brace  v.  New  York  Cent.  R.  4  Ch.  Div.  395,  408. 
Co.,  27  N.  Y.  289,  271.  Marvin,  J.  '  Fort  Smith  v.  Scruggs,  70  Ark. 
aajd:  "Strictly,  a  street  is  a  paved  549;  Chicago  v.  Rumsey,  87  111.  348, 
way  or  road,  but  the  term  is  used  for  355;  West  Chicago  Park  Com'rs  v. 
any  way  or  road  in  a  city  or  village.  HcMuUen,  134  Dl.  170;  CScero  Lumber 
It  is  defined  by  Bouvier  (Law  Diet.)  Co.  v.  Cicero,  176  111.  9,  quoting  text; 
as  'a  road  in  a  village  or  city;'  and  see  Haider's  Storage  Co.  v.  Chicago,  235 
Webster's  Dictionary.  Tlius,  a  high-  111.  68,  quoting  text;  LaHarpe  v.  Elm 
way  is  a  road,  and  a  street  is  a  road;  Township)  Co.,  69  Kan.  97;  New  Eng- 
and  as  the  statute  requires  railroad  land T.  &T. Co. c.  Boston TetminalCo., 
corporations  to  construct  and  main-  182  Haas.  397;  Cheney  v.  Barker,  198 
tain  cattle  guards  at  all  road  cross-  Mass.  356, 363 ;  United  R.  A  Canal  Co. 
in^,  it  includes  streets  in  villages  and  v.  Jersey  City,  71  N.  J.  L.  80;  East 
cities."  "A  street  is  a  way  upon  laud,  Portland  d.  Multnomah  County,  6  Oreg. 
more  properly  a  paved  way,  lined  or  62;  Multnomah  County  v.  Sliker,  10 
proposed  to  be  lined,  by  houses  on  Greg.  65;  Portland  &  W.  V.  R,  Co.  v. 
each  side.  It  is  confined  to  land,  and  Portland,  14  Greg.  188,  196;  Simon  v. 
ends  on  the  shore  or  bank  of  the  land,  Northup,  27  Oreg.  487,  citing  text; 
at  the  border  of  the  water."  United  Huddleston  v.  Eugene,  34  Orc^.  343, 
Statee  v.  Bain,  3  Hughes,  593.  See  quoting  text;  Brand  v.  HultnomaJi 
also  Reed  v.  Erie,  79  Pa.  346,  352.  A  County,  38  Ore/;.  79,  91,  quoting  text. 
statute  making  it  an  offence  to  drive  See  also  cases  cited  in  the  next  note, 
over  the  sidewalk  of  a  "town"  also 


lyCoogle 


§  1123  STHEETS:   EIGHTS   OF   ABUTTERS  1771 

streets  r^ulated  and  repaired  by  the  authority  of  a  municipal  cor- 
poration are  as  much  highways  as  are  rivers,  railroads,  canals,  or 
public  roads,  laid  out  by  the  authority  of  the  quarter  sessions." ' 
The  legislature  has  power  to  deterniine  where  and  when  streets 
shall  be  constructed,  their  width  and  mode  of  improvement, 
and  its  action  in  these  respects  cannot  be  reviewed  by  the 
courts.  It  may  adopt  and  sanction  an  improvement  or  expendi- 
ture which  it  could  previously  have  authorized,  and  it  may  authorize 
an  assessment  for  an  improvement  after  the  improvement  is 
made.^ 

§1123  (656  a).  Traa  Hatnrs  of  a  PnbUe  Stxaet;  Boipttetitvo  Blffhta 
al  th«  Abatt«r  and  of  tta«  PnbUc.  —  The  full  conception  of  the  true 
nature  of  a  pubhc  street  in  a  city,  as  respects  the  rights  of  the  pub- 
lic on  the  one  hand,  and  the  rights  of  tiie  adjoining  owner  on  die 
other,  has  been  slowly  evolved  from  experience.  It  has  been  only 
at  a  recent  period  in  our  legal  history  that  these  two  distinct  rights 
have,  separately  and  in  their  relations  to  each  other,  come  to  be 
understood  and  defined  with  precision.^    The  injustice  to  the  abut- 

'  Per  Oibton.  C.  J.,  O'Connor  v.  6S  HI.  304;  Indianapolis  B.  A  W.  R. 
Kttflburgh,  18  Pa.  St.  J87,  189.  See  Co.  v.  Hartley,  67  fll.  439;  Cwro  ft 
further,  as  to  lemalative  power  over  V.  R.  Co.  v.  People,  92  111.  777;  N.  Y. 
public  streets  ana  their  uses,  Phila.  &  Elevated  Railnay  cases,  post,  jj  1250- 
Trenton  Railroad  Case,  B  Whart.  (Pa.)  1261;  Grand  Rapida  Electric  L.  ft  P. 
25;  Com'rB,  &c.  of  Northern  Liberties  Co.  t>.  Grand  Rapids  Edison  El.  L.  ft 
V.  Northern  Liberties  Gas  Co.,  12  Pa.  F.  G.  Co.,  33  Fed.  Rep.  659.  Theleps- 
St.  318;  Stuber'sRoad,  28  Pa.  St.  196;  Wtnre  tany  tr&aBln the  control  of  tlrtetg 
StorrofeltK  v.  Manor  Tump.  Co.,  13  Pa.  to  porfc  eommiigionera  to  be  improved 
St.  S52;  Baird  v.  Rice,  63  Pa.  St.  480;  and  used  for  park  purposes,  provided 
Gray  n.  Iowa  Land  Co.,  26  Iow&,  387;  that  such  purposes  are  not  inconsi»- 
distinf^ished  from  Warren  v.  Lyons  tent  with  their  ordinary  use  as  streets, 
CSty,  22  Iowa,  351;  Albany  Northern  People  v.  Walsh,  96  111.  232;  supra, 
R.Co.ii.Brownell,24N.y.345;  Read-  SS  1103,1104;  or  to  some  other  Rovem- 
ins  V.  OommonweaJth.  11  Pa.  St.  106;  mental  agency.  Simon  v.  Northup,  27 
■Woodruffp.Neal,28Conn.  168;  James  Greg,  487,  citing  text. 
River,  Ac.  Co.  v.  Anderson,  12  Le^h  '  Lennon  v.  New  York,  S6  N.  Y. 
(Vft.),  276;  Woodson  v.  Skinner  (sale  361,  365;  Mead,  In  re,  74  N.  Y.  216; 
of  commons),  22  Mo.  13;  Bailey  v.  Sackett,  DouKlas,  and  De  Graw  Streets, 
Philadelphia,  W.  ft  B.R.  Co.,  4  Hairing,  /n  ™,  74  N.  Y.  95;  Sinton  p.  Ashbury, 
(Del.)  389;  Mercer  p.  Pittsburgh,  Ft.  41  Cal,  625.  Even  though  the  impto ve- 
W.  ft  C.  R.  Co.,  36  Pa.  St.  09;  Clinton  ments  are  expensive,  extraonfinary, 
V.  Cedar  Rapids  ft  M.  R.  R.  Co.,  24  extravagant,  and  hurtful  rather  than 
Iowa,  455;  Pacifie  R.  Co.  v.  Leaven-  beneficial.  Brooklyn  Commissioners 
worth,  I  DiUon  C.  C.  R.  393;  Litch-  of  Assessment,  Inre,  18  Alb.  L.  J.  199; 
field  V.  Vernon,  41  N.  Y.  123 ;  Metro-  see  ante,  chap,  iv.,  as  to  extent  of  l^is- 
politan  Board  of  Health  v.  Hcister,  37  lative  power.  See  Index,  tit.  Curative 
N.  Y.  661,  672;    Southwark  R.  Co.  p.    Acta. 

Philadelphia,  47  Pa.  St.  314;  Barney  '  Story  v.  N.  Y.  Elev.  R.  Co.,  90 
O.Keokuk,  94  U.S.  324;  s.  c.  4  Dillon,  N.  Y.  122;  Mahady  v.  Bushwick  R. 
593,  699;  Perry  c.  New  Orleans,  M.  ft  Co.,  91  N.  Y.  148;  N.  Y.  Cable  Co. 
C.R.  Co.,  65  Ala.  413,  approving  test;  v.  New  York,  104  N.  Y.  1;  Lahr  v. 
Stack  V.  East  St.  Louis,  85  III.  377;  MetropoUtan  El.  R.  Co.,  104  N.  Y. 
Stone  V.  Fairbury,  P.  ft  N.  W.  R.  Co.,  268;  N.  Y.  Dist.  Ry.  Co.,  In  re,  107 
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ting  owner  ari^ng  from  the  exerdae  of  unrestnuQed  legislative 
power  over  streets  in  cnties  was  such  that  the  abutter  necessarily 
sought  legal  redress,  and  the  discussions  thence  ensuing  led  to  a 
more  careful  ascertainment  of  the  nature  of  streets,  and  of  the  rights 
of  the  adjoining  owner  in  respect  thereof.  It  was  seen  that  he  had 
in  common  with  the  rest  of  the  public  a  ri^t  of  passage.  But  it 
was  further  seen  that  he  had  certain  ri^ts  not  shared  by  the  public 
at  large,  special  and  peculiar  to  himself,  and  which  arose  out  of  the 
very  relaium  of  his  lot  to  the  street  in  front  of  it ;  and  it  has  been  held 
as  shown  below  that  these  rights,  whether  the  bare  fee  of  the  streets 
was  in  the  lot-owner  or  in  the  city,  were  rights  of  property,  and  as 
such  ought  to  be  and  were  as  sacred  from  legislative  invasion  as  his 
right  to  the  lot  itself.'  In  cities  the  abutting  owner's  property  is 
essentially  dependent  upon  sewer,  gas,  and  water  connections;  for 
these  such  owner  has  to  pay  or  contribute  out  of  his  own  purse. 
He  has  also  to  pay,  or  contribute  towards,  the  cost  of  sidewalks 
and  pavements.  These  expenditures,  as  well  as  the  relations  of 
his  lot  to  tiie  street,  give  him  a  special  interest  in  the  street  in  front 
of  him,  distinct  from  that  of  the  public  at  large.  He  may  make, 
as  of  right,  all  proper  uses  of  the  street  subject  to  the  paramount 
right  of  the  public  for  all  street  uses  proper,  and  subject  also  to 
reasonable  and  proper  municipal  and  police  regulation.  Such  rights 
in  the  abutter  are  held  in  New  York  and  by  the  courts  of  some 
other  States  to  be  property  rights,  and  like  other  property  rights 
under  the  protection  of  the  Constitution.* 

N.  Y.  42;  Ivins  o.  Trenton,  68  N.  J.  L.  lamps."  Undoubtedly,  as  the  author 
SOI,  dtJDg  text.  thinks,   we  muat  add  the  mpea,  &c.. 

The  opinion  of  Danforth,  J.,  in  laid  under  the  surface,  which  are  le- 
Stoiy's  Case,  sujwo,  will  be  found  es-  quired  by  the  various  new  agenciea 
pecially  instructive.  In  Lahr's  Case,  adopted  in  civilized  life,  such  as  {(as, 
supra,  Rvigrr,  C.  J,,  states  with  great  electricity,  steam,  and  other  things 
care  and  clearness  the  doctrine  of  the  capable  of  that  mode  of  distribution. 
Court  of  Appeals  of  New  York  as  to  the  Lord  Justice  Bramiaeil,  in  Coverdale  o. 
property  right*  of  abutting  lot'^)wnerB  Charlton,  L.  B.  4  Q.  B.  Div.  104,  says 
in  the  streets  in  front  of  their  lots,  in  substance:  "Street"  compreheDda 
Post,  ii  1124,  1127  and  note,  1168,  what  we  may  call  tbe  surface,  that  is  to 
and  note  and  case  of  Fritz  v.  Hobson,  sajr,  not  a  surface  bit  of  no  reasonable 
there  cited.  As  to  iiighwaya,  Chancel-  thickness,  but  a  surface  of  such  a  thick- 
lor  fCcn(  correctly  states  that :  "They  ness  as  the  local  board  may  require  for 
[that  is,  the  abuttiiw  owners]  may  have  doing  to  it  what  is  usually  done  in  or 
every  use  and  remedy  that  is  consistent  under  streets.  PoH,  H  1136,  1136, 
with  the  servitude  or  easement  of  a  way    1154,  1168,  1179. 

over  it,  and  with  police  r^tulations."  3  '  Donovan  v.  Peimsylvania  Co.,  199 
Kent's  Com.  433.  Mr.  Justice  Danforth  U.  S.  279,  302,  quoting  text. 
in  the  Stocy  Case,  90  N.  Y.  161,  says;  ■  Thatcertainrightsof  tbeabutterin 
"The  pubUc  purpose  of  a  street  re-  the  streets  are  property  rtoUt,  the  Court 
quires  of  the  soil  the  surface  only,  of  Appeals  of  New  York  has  frequently 
^ut  mueret]  Very  ancient  usage  per-  decided.  We  refer  particularly  to  Gil- 
mits  the  introduction  under  it  of  sewers  bert's  Matter  of  Gilbert  El.  R.  Co.,  70 
and  water  pipes,  and  upon  it  poeta  for  N.  Y.  361;   to  the  great  judgment  of 
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$1124  (656  6).  Abntter's  Eaumenti;  Besnlt  of  tbo  Now  Tork 
Omos  BUted.  —  In  some  of  the  streets  of  the  city  of  New  York  the 
fee  is  in  the  abutter,  in  others  the  fee  is  in  the  city ;  under  the  statute, 
however,  it  is  not  an  absolute,  but  a  qualified  fee,  viz.,  in  trust  for 
street  uses  proper.  This  quahfication  is  important,  and  is  so  re- 
garded in  ttie  adjudications.  This  subject  of  the  abutter's  rights 
has  undei^ne  in  New  York,  in  the  cases  relating  to  surface  rail- 
ways (both  steam  and  horse  railways),  to  elevated  railways,  to  under- 
ground railways  in  streets,  and  to  viaducts  in  streets,  the  most 
thorough  examination,  and  it  is  difficult,  if  not  impossible,  to  rec- 
oncile the  grounds  of  the  earlier  with  those  of  the  later  judgments 
of  the  Court  of  Appeals,  at  least  so  far  as  the  earlier  cases  make 
certain  rights  of  the  abutter  to  depend  upon  whether  the  bare  fee 
of  the  sot!  is  in  him,  or  in  the  public  in  trust  for  street  uses.  To 
this  extent  the  law,  even  in  New  York,  cannot  perhaps  be  said  to 
be  thoroughly  settled.  Certainly  it  is  not  in  many  of  the  other 
States.  We  deduce  from  the  later  decisions  of  the  Court  of  Appeals 
of  New  York  the  following  doctrines;  viz.,  that  the  abutting  owners 

Hr.  Justice  Danforth,  speaking  Cor  the  In  Sadler's  Caae,  104  N.  Y.  229,  the 
court  in  Store's  Case,  90  N.,Y.  122;  court  held  that  the  public  could  not  take 
to  the  careful  and  exhauHtive  judraient  gravel  bdow  Ihe  grade  line  of  a  street 
of  the  court  delivered  by  Cluef  Judge  to  uee  on  the  street  elsewhere,  and  that 
Roger,  m  the  sequel  to  tliat  case  known  the  abutter  could  restrain  the  lemoval 
as  Lahr's  Case.  104  N.  Y.  268;  to  the  of  the  gravel,  on  the  principle  that  he 
Btill  later  judgment,  clear  and  lumin-  owns  the  soil  of  the  street  and  haa  the 
ous,  written  by  Mr.  Justice  Firsch,  in  right  to  the  use  of  it  for  all  purposes 
Matter  of  New  York  District  Rail-  but  street  purposes  proper.  And  in  the 
way  Co.,  107  N.  Y.  42.  Chief  Judge  New  York  District  Ry.  Case,  supra,  the 
Ruger  in  Lahr's  Case  said:  "The "abut-  court  distinctly  decided  that  a  riulway 
ter,  though  limited  by  deed  to  the  aide  to  be  built  beneath  the  earface  of  a  street 
of  the  street,  owns  an  easement  in  the  in  a  city  is  a  railway  within  the  mean- 
bed  of  the  street,  which  is  an  interest  ing  of  the  amendment  to  the  Constitu- 
in  real  estate  constitutinf^  property  in  tion  of  January  1,  1875,  and  can  only 
the  sense  of  the  Constitution."  Again,  be  authorized  to  be  constructed  in  the 
he  said  that  "if  the  city  has  the  lee  it  manner  prescribed  by  that  amend- 
isaqualifiedfee,  held  in  trust  under  the  meat.  In  McCarthy  v.  Syracuse,  46 
statute  for  a  certain  use,  namely,  for  N.  Y.  194,  wliich  was  an  action  against 
street  purposes,  all  other  uses  residing  the  city  for  flooding  from  a  defective 
with  ttie  owner  from  whom  the  land  sewer  a  vault  which  the  plaintiffs  had 
was  taken."  The  third  proposition  constructed  under  the  street  in  front 
which  the  Chief  Judge  in  that  case  of  their  store,  the  Court  of  Anp^la 
enunciated,  as  derived  from  the  prior  held  that  plaintiffs  were  entitled  to 
judgments  of  the  court,  is  expressed  in  recover,  because  they  had  a  right  to 
this  language :  "The  ownership  of  such  use  the  space  under  the  street  as  they 
BXi  easement  is  an  interest  in  real  might  any  other  part  of  their  property, 
estate  constituting  property  within  the  so  long  as  they  did  no  inju^  to  the 
meaning  of  that  term  as  used  in  the  street.  Poet,  l|§  1135,  1136,  1168,  note. 
Constitution  of  the  State,  and  requires  and  case  of  Fritz  v.  Eobson  there  cited, 
compensation  to  be  mads  therefor  Special  ccnetUutumal  limitaiion  on 
before  it  can  be  lawfully  taken  from  legOiatiBe  pcneer  over  itreets,  see  pott, 
itsowner  for  a  public  use."  See  Index,  {1223. 
Raiiroad*  in  Streett,  and  chap,  xxv., 
infra. 
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have  private  rights  in  the  streets  in  front  of  them,  such  as  the  right 
of  access,  of  lig^t,  and  of  air,  which  are  protected  by  the  Consti- 
tution, and  hence  not  subject  to  the  absolute  and  unlimited  power 
of  the  legislature.  If  they  own  the  fee  to  the  centre  hne  of  the 
streets,  their  rights  therein  are  legal  in  their  nature.  If  they  only 
own  the  fee  to  the  line  of  the  street,  their  rights  in  the  street  of 
access,  light,  and  air  are  in  the  nature  of  equitable  easements  in  fee, 
but  in  extent  are  substantially  the  same  as  where  the  fee  is  in  them 
subject  to  the  public  use.  In  either  case  the  abutter  is  entitled  as 
of  right,  subject  to  municipal  and  public  regulation,  to  make  any 
beneficial  use  of  the  soil  of  the  street  which  is  consistent  with  the 
prior  and  paramount  rights  of  the  public  therein  for  street  purposes 
proper.  The  right  of  the  public  to  use  the  streets,  not  only  for 
travel  and  passage,  but  for  sewer,  gas,  water,  and  steam  pipes,  and 
the  like  purposes,  is,  of  course,  paramount  to  any  private  or  pnv 
prietary  rights  of  the  abutter.' 


twcese,  &c.,  eee  pott,  H  1127  and  note,  the  public   street  for  the   puipoae  of 

I13S,   1137,    1160,    lies,    1221,    I24S,  Kiving  to  sucb  load  fariliUes  of  light, 

1259.    Pence  e.  Bryant,  54  W.  Va.  263,  of  air,  and  of  acceaa  from  euch  street. 

270,  citing  text.  These  tights  of  obtainiiig  for  the  ad- 

In  Bohin  v.  Metropolitan  El.  R.  Co.,  jacent  lands  facilities  of  light,  Ac,  were 

129  N.  Y.  576,  587,  Peckham,  J.,  thus  called  easements^  and  were  held  to  be 

summarized  the  theory  on  which  the  appurtenant  to  the  land  which  fronted 

easements  of  abutters  have  been  held  on  the  public  street.    These  easements 

to  exist  and  to  be  taken  or  impaired  were  decided  to  be  pro[>erty,  and  pro- 

by  the  construction  of  elevated  rail-  tected  by  the  Constitution  from  being 

roads  in  New  York  City:   "Their  own-  taken  without  just  compensation.     It 

ership  of  the  land  is  bounded  by  the  was  held  that  the  defendants,  bv  the 

exterior  Unes  of  the  street  itself .    Hence  erectioo    of   their   structure   and   the 

when,  under  legislative  and  municipal  operation    of    their   tmins,    interfered 

authority,  the  railroad  structure  was  with  the  beneficial  enjoyment  of  these 

built,  it  was  supposed  by  many  there  easements  by  the  adjacent  land  owner 

was  no  liability  to   abutting  owners,  and  in  law  took  a  portion  of  thero.    By 

because  no  land  of  theirs  was  taken,  this  mode  of  reasoning,  the  difficulty 

and  any  damage   they   sustained  was  of  regarding  the  whole  damage  done 

indirect  only,  and,  therefore,  damnam  to  the  adjacent  owner  as  consequential 

abi(pie  injuria.     When  the  courts  ac-  only  (because  none  of  his  property  was 

quired  possession  of  the  question,  and  taken),  and,  therefore,  not  collectible 

itwaeBeonthatabuttingland,whichbe-  from   the   defendants,   was  overcome, 

fore  the  erection  of  the  road  was  worth,  The  interference  with  tliese  easementa 

for    instance,    ten    thousand    dollars,  became  a  taking  of  them  pro  tajito,  and 

might  be  reduced  to  a  half  or  a  quarter  their  value  was  to  be  paid  tor,  and  in 

of  that  sum   in   value,  or  even  rend-  addition  the  damage  done  the  remain- 

ered   practically   worthless   by   reason  ing  and  adjoining  land  by  reason  of 

of  the  building  of  the  road,  it  became  the  taking  was  also  to  be  paid  for,  and 

necessary  to  ascertain  if  there  were  not  this  damage  was  in  reaUty  the  one  great 

some  principle  of  law  which  could  be  injury  which  owners  sustained  from  the 

resorted  to  in  order  to  render  those  who  building  and  operation  of  the  defend- 

WTOUght  such  damage  liable  for  their  ant's  road.    For  the  purpose  of  per- 

work.      It     has    now     decided    that,  mitting  such  a  recovery,  the  taking  of 

aithough  the  land  itself  was  not  taken,  property  bad  to  be  shown." 
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§  1125.  AbattAi'B  Eaflemeats;  Efleet  of  httta  Hew  York  Deci- 
aloss.  —  That  an  abutter  who  has  no  title  to  the  fee  of  the  street 
has  certain  easements,  or  incorporeal  rights  in  the  nature  of  ease- 
ments, in  the  street  upon  which  his  premises  abut  for  the  purposes 
of  light,  air,  aiid  access,  and  that  such  right  constitutes  property 
which  cannot  be  taken  or  destroyed  wholly  or  partially  without 
just  compensation,  has  been  accepted  by  some  other  courts  as  well 
as  those  of  New  York.'  While  the  later  decisions  of  the  New  York 
Court  of  Appeals  have  not  modified  the  nature  or  extent  of  such 
easements  or  incorporeal  rights,  they  have  defined  more  clearly  and 
distinctly  the  nature  and  characteristics  of  these  rights.  It  is  now 
settled  by  the  decisions  of  that  court  that  the  easements  of  abutters 
in  a  street,  the  fee  of  which  is  vested  in  the  public,  do  not  ori^nate 
by  a  grant  in  terms  of  these  incorporeal  rights,  and  their  existence 
need  not  be  established  by  conveyances  in  specific  terms  granting 
such  right,  or  by  adverse  possession  by  an  abutting  owner,  for  the 
right  b  incapable  of  such  possession  as  against  the  city.  The 
private  rights  in  a  street,  appurtenant  to  abutting  lots,  arise  by 
operation  of  law  from  contiguHy,  like  rights  for  the  adjacent  and 
subjacent  support  of  land,  and  their  existence  is  to  be  presumed.^ 

'  Burkam  v.  Ohio  &  M.  R.  Co.,  122  Ind,  29.      A    private    easement    ma^ 

Ind.  344,  345;   Kincaid  t>.  Indianapolis  exist  in  a  wav  which  is  also  a  pubbc 

Natural  Gas  Co.,  124  Ind.  577;   Lostut-  highway;    and  it  does  exist  whenever 

ter  V.  Aurora,  128  Ind,  436;  O'Brien  v.  the  lands  are  so  situated  with  respect 

Central  Iron  &.  Steel  Co.,  158  Ind.  218;  to  the  highway   that   the  use  of  the 

Abendroth  n.  Manhattan  R.  Co.,  122  latter    is    necessary     for    access     to 

N.  Y.  1 ;  Kane  v.  New  York  El.  R,  Co.,  the  land.    In  such  case  the  owner  ot  the 

125  N.  Y.  164;   Reininjr  v.  New  York,  land  can  maintain  a  suit  for  damages 

L.  &  W.  R.  Co.,  128  N,  Y.  157 ;  Hughes  for  obstruction  of  the  highway.     Ross 

V.  Metropolitan  El.  R.  Co.,  130  NT  Y.  n.  Thompson,  78  Ind.  90. 
14;    Egerer  *.   New   York  Central  &         »  Hughes  n.  Metropolitan  El,  R.  Co., 

H.  R.  R.  Co.,  130  N.  Y.  108.  130  N.  Y.  14,  26.    See  also  Abendroth 

"That  the  lot  owners  abutting  on  a  u.  Manhattan  R.  Co.,  122  N.  Y.  1;   De 

street  have  a  private  and  distinct  inter-  Geofroy  v.  Merchants'  Bridge  Terminal 

est  or  easement  in  the  street  \b  a.  well  R.  Co.,  179  Mo.  698. 
established  doctrine  of  law.     This  in-         In  Kane  v.  New  York  El.   R.  Co., 

terest  is  distinguished  from  the  rights  125  N.  Y.   164,  the  r^road  company 

of  the  general  public  in  that  it  becomes  claimed  that  Pearl  Street  in  the  Uty  of 

an   interest    legally   adhering    to    the  New  York  was  orij^nally  laid  out  and 

contiguous  grounds  and  the  ouildings  opened   as   a   ■public   street    under   the 

thereon  by  affording  more  convenient  DutcK  rigime,  and  it  was  claimed  that, 

facilities  for  their    use.      This    incor-  under  the  law  of  Holland,  the  title  of 

poreal  right  appendant,  the  advantage  the    munioipaUty    in    the    street    was 

of  the  street  to  the  owner  of  lot,  and  absolute,  and  tha'  the  abutter  had  no 

to  the  buil»iings,  improvements,  walks,  property    right   or   easement    therein, 

trees,    die.,   as    the   owner  may   have  which  was  taken  or  affected  by  the 

adjusted  them  to  the  street  as  existing,  diversion  of  the  street  to  other  uses 

is  a  valuable  property  right  which  the  pursuant  to  legislative  and  municipal 

law  recc^nizes.     This  right  camiot  be  authority.     The  court,  however,   held 

appropriated    and    taken    from    him  that,  conceding  that  under  the  Qvil 

against  his  consent  without  compen-  Law,  which  was  the  law  of  Holland 

■atioa."     Rensselaer  v.  Leopold,  100  during  its  occupatiou  of  Manhattan 
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These  easementa  ore  purely  incorporeai  rights,  having  in  themselves 
only  a  nominal  value,  and  dependent  for  substantial  value  upon 
the  effect  which  their  destruction  has  upon  the  abutting  property.' 
Being  incorporeal,  they  are  necessarily  appurtenant  to  the  abutting 
property,  and  cannot  exist  severed  from  or  independently  of  it,' 
Hence,  upon  a  sale  of  the  property,  the  appurtenant  easements  or 
incorpor^  rights  -pass  to  the  grantee  by  the  conveyance,  and  this  13 
the  rule,  although  they  may  have  been  previously  affected  or  im- 
plied by  the  construction  of  an  elevated  railroad  or  other  structure 
without  compensating  the  owner  for  the  property  taken.'  But  if 
the  property  be  conveyed  with  a  reservation  in  the  conveyance  of 
the  right  of  the  grantor  to  compensation  for  the  property  ao  taken 
or  impaired,  the  grantee  acquires  title  to  the  property  and  holds 
the  same  subject  to  a  trust  for  the  benefit  of  his  grantor  to  receive 
and  pay  over  to  the  grantor  any  sums  awarded  as  compensation 
for  the  easements  taken  or  destroyed.*     Being  purely  incorporeal. 

Island,  the  sovereign  is  vested  with  the  '  not  only  for  the  benefit  of  the  public 
absolute  title  to  the  soil  of  all  streets   at   laif^,   but   for  the   special   benefit 

and    highways    within    Lis    dominion,  of   abutting  owners,   and  it   is   to  be 

that  no  private  riehts  or  easement  ex-  presumed  that  upon  the  faith  that  the 

isted  therein,  and  that  an  owner  of  land  streets  shall  be  forever  kept  open,  such 

adjacent  to  a  street  acquires  no  i^ht  owners  have  acted  in  improving  and 

by  reason  of  adjacency  or  from  the  fact  building  on  their  adjoining  land ;   that 

that  he  has  built  upon  the  street  in  the  legislature  has  no  power  to  abn^ate 

reliance  upon  its  continued  existence  this  trust  or  authorize  its  violation  by 

to  have  it  Icept  open  as  a  street  or  way;  devoting  a  street  to  other  and  incon- 

concedioK  also  that  the  Enehsh  crown  mstent  purposes  without  makiiig  com- 

Bucceeded  to  the  rights  and  powers  of  pensation  to  abutting  owners, 

the  States  General  as  to  all  streets  '  Bohm  v.  Metropolitan  EI.  R.  Co., 

laid  out  during  the  Dutch  occupation  129  N.  Y.  576,  688. 

yet  these  rights  have  been  so  modified  '  Pappenheim   v.   Metropolitan   Kl. 

by   grant,    covenant,    and    legislation  R.  Co.,  128  N.  Y.  436;    Kemochan  v. 

as  to  vest  in  the  abutting  owners  rights  New  York  El.  R.  Co.,  128  N.  Y.  559, 

in  such  streets  in  the  nature  of  ease-  568;    Pu;T&m  n.  New  York  El.  R.  Co., 

menu  of  which  they  may  not  be  de-  147  N.  Y.  136,  146;    Foote  o.  Metro- 

prived    without    compensation;     that  politan  El.  R.  Co.,  147  N.  Y,  367,  374; 

the  city  of  New  York  owns  the  fee  of  Shepard   v.    Manhattan   R.    Co.,    169 

the  lands  occupied  by  its^  streets  at  N.  Y.  160,  afTg  48  N.  Y.  App.  Div. 

any  period  under  a  tenure  in  trust  for  462;    Western  Union  Tel.  Co.  v.  Shep- 

street  uses;    that  as  to   streets   then  ard,  169  N.  Y.  170,  179. 

existing  the  trust  was  declared  in  the  '  Pappenheim   v.   Metropolitan   El. 

Dongan  Charter,  which  vested  the  title  R.  Co.,  128  N.  Y.  436. 

in  the  municipality;    that  the  streets  •  Western  Union  Tel.  Co.  u.  Bhepard, 

opened  by  the  Dutch  were  included  in  169  N.  Y.  170,  179.     Notwithstanding 

the  grant  and  so  were  impressed  with  a   rettrvation  of   ihe  right   la   damages 

and   held  under  the  trust;    and  that  past  and  present,  caused   to   abutting 

the  trust   declared   by  the  charter  of  propertv   by   the   maintenance   of   an 

1813   as   to   streets   opened   under   it,  elevatea   raiboad,   the  grantee   of  the 

attached  to  all  streets  then  in  exiEt-  property  may  maintain  an  action  to 

ence,  and  the  dty  held  the  same  there-  enjoin  the  continued  operation  of  the 

after  upon  the  same  trust  and  tenure  raUroad  until  compensation  be  paid, 

as  the  new  sti«ets  opened  under  that  McGean  v.  Metropolitan  El.   R.  Co., 

oharter;    that  the  trust  so  created  is  133  N.  Y.  9. 
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the  easements  of  the  abutter  may  be  abandoned  or  extinguished  hy 
acts  showing  an  intention  to  abandon  and  extinguish  the  same,  as 
hy  consenting  to  the  construction  of  an  elevated  railroad  or  other 
structure  taking  or  impairing  the  abutter's  ea^ments.'  Further- 
more, these  easements,  although  rights  appurtenant  in  a  public 
street,  are  privals  property,  and  may  be  destroyed  by  adverse  posses- 
sion of  the  street  for  other  than  street  uses  pursuant  to  legislative 
authority.  Thus,  where  it  appears  that  the  structure  or  erection 
within  the  lines  of  the  street  by  which  these  easements  are  taken 
or  impaired  is  erected  under  l^islative  and  municipal  grants  giving 
authority  to  erect,  maintain,  and  operate  it,  with  apparent  au- 
thori^  to  appropriate  the  easements  of  abutting  owners  so  far  as 
necessary  therefor,  the  entry  upon  the  street  without  leave  or 
license  from  the  abutting  owner,  with  the  continued  maintenance 
and  operation  of  the  structure  within  the  street  for  the  prescriptive 
period,  is  necessarily  hostile  and  adverse  to  the  abutter,  forms  a 
sufficient  foundation  for  adverse  possession,  and  confers  a  title 
upon  the  persons  so  maintaining  and  operating  the  structure,  by 
legislative  authority,  to  so  much  of  the  easements  of  the  abutter  as 
is  taken  or  impaired  thereby.* 

§  1126.  Hatnre  of  the  Abottor'a  BlghU  in  tbo  Streets.  —  Although 
the  property  rights  of  an  abutter  are  usually  spoken  of  as  easements, 
or  rights  in  the  nature  of  easements,  of  light,  air,  and  access,  in 
streets  the  fee  of  which  is  in  the  municipaUty,  yet  the  tendency 
of  the  court  in  New  York,  it  has  been  said  in  the  case  cited  in  the 
note,  is  not  to  limit  the  abutter  to  rights  of  light,  air,  and  access. 
It  has  been  stated  that,  as  a  general  rule,  whatever  renders  a  street 
more  valuable  to  the  people  ai  large  renders  it  more  valuable  to  the 

'  White  D.  Manhattan  R.  Co.,  139  the  property  owner  implied  from  all 
N.  Y.  19,  26.  In  White  v.  Manhattan  the  circumstonceB,  tnat  tne  street  shall 
R.  Co.,  139  N.  Y.  IS,  25,  Peckham,  J.,  be  kept  opeo  as  a  public  Street,  and 
who  delivered  the  opinion  of  the  court,  shall  not  be  devoted  to  other  and  in- 
said,  "The  easements  of  abutting  own-  consiatent  uses.  Whatever  the  means 
ers  in  New  York  Qty,  who  are  without  by  which  the  eaoements  were  created 
title  to  any  portion  of  the  streets  upon  they  are  in  their  nature  the  same  aa 
which  their  lands  abut,  differ  some-  if  they  had  been  created  by  grant." 
what  in  their  origin  from  ordinary  '  Hindley  v.  Manhattan  R.  Co.,  185 
easementB.  They  have  not  been  N.  Y.  335,  rev'g  103  N.  Y.  App,  Div. 
created  by  grant  or  covenant,  but  it  is  fiO-1;  American  Bank  Note  Co.  o.  New 
said  of  tham  that  it  is  eaaier  to  realize  York  El.  R.  Co.,  129  N.  Y.  252;  lewis 
their  existence  than  to  trace  their  v.  New  York  &  H.  R.  Co.,  162  N.  Y. 
origin;  that  they  arise  from  the  situ-  202,223;  ScaUon  v.  Manhattan  R.  Co., 
ation,  the  couree  of  legislation,  the  185  N.  Y.  359,  rev'g  112  N.  Y.  App. 
trust  created  by  statute,  the  acting  Div.  262;  Bremer  v.  Manhattan  R.  Co., 
upon  the  futh  of  public  pletW  and  191  N.  Y.  333,  modifjFiog  113  H.  Y. 
upoD  a  ctKttract  between  the  public  and  App.  Div.  905. 
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abutting  owner,  for  he  has  all  of  their  rights  of  user,  besides  other 
rights  which  are  pecuhar  to  himself.  While  the  control  of  the  street, 
r^aidless  of  where  the  title  may  be,  of  necessity  is  in  the  public  au- 
thorities, and  they  may  grade  and  improve  it  even  to  his  detriment, 
still  he  has  special  rights  therein  which  are  a  species  of  property  that 
cannot  be  taken  from  him  without  compensation  awarded  according 
to  the  law  of  the  land.'  It  was  further  pointed  out  that  no  adequate 
reason  is  given  for  an  attempt  to  limit  the  rights  of  abutters  to  the 
easement  of  light,  air,  and  access;  that  there  is  no  distinction  iu 
principle  between  these  benefits  which  are  incidental  to  a  street  and 
any  other  incidental  advantage  which  adds  to  the  value  of  abutting 
land;  that  the  law  should  not  extend  protection  to  the  one  and  with- 
hold it  from  the  other.  The  easement  of  the  abutter,  as  for  conven- 
ience it  may  be  called,  consists  in  the  right  to  have  the  street  kept 
open,  and  includes  all  the  incidental  advantages  which  may  fairly 
be  implied  from  that  right.  It  is  the  proximity  of  the  street,  the 
situation  of  the  abutting  land  with  reference  to  an  open  street, 
which  gives  to  an  abutting  owner  the  special  right  to  the  enjoyment 
and  use  of  whatever  is  permitted  or  intended  by  the  public  au- 
thorities as  part  of  the  street.  These  easements  are  created  by 
operation  of  law  when  streets  are  opened,  and  they  are  presumed 
to  be  paid  for  by  taking  the  benefits  into  account  when  land  is  pro- 
cured for  the  purpose.  Such  benefits  are  co-extenMve  with  the 
use  to  which  the  street  may  be  by  law  devoted.    They  frequently 

>  Per  Vann,  J.,  in  Donahue  v.  Key  and  is  for  tbe  bene6t  of  the  public,  he 
stcueGasCo.,  181  N.  Y.  313,  316.  The  must  endure  the  discomfort  incidental 
learned  Justice  added,  "Among  his  to  a  lawful  use  and  essential  to  tlie 
rights  are  those  of  light,  air,  and  access,  public  welfare.  But  whatever  poUutet 
each  long  resisted,  but  now  well-estab-  the  air  he  breathes,  such  as  smoke  and 
lished  as  safe  from  the  onslaught  of  gas,  shuts  the  light  from  his  windows, 
wrong-doers,  even  includlM  those  who  or  hinders  access  to  Mb  door,  such  as  an 
erect  an  elevated  railroaa  in  a  street  elevated  railroad  structure  and  the 
with  the  sanction  of  law.  Lahr  v.  trains  thereon,  must  be  reckoned  for. 
Metropolitan  Elev.  R.  Co.,  104  N.  Y.  even  bj-  the  technical  wrong-doer  act- 
2GS;  Abendroth  v.  Manhattan  R.  Co.,  ing  witn  some  sanction  but  not  the  full 
122  N.  Y.  1 ;  Kane  v.  New  York  Elev.  sanction  of  law.  In  Bettling  the  law  to 
R.  Co.,  125  N.  Y.  164.  But  during  the  this  eirtent,  general  expressions  have 
long  struggle  which  saved  these  rights  sometimes  been  used  by  the  court, 
of  the  abutting  owner,  he  did  not  indicating  as  its  opinion  tliat  these 
always  win,  (or  the  necessary  annoy-  easements  of  light,  air,  and  access  are 
ance  caused  by  a  use  of  tlie  street  the  only  rights  which  an  abutting  owner 
authorized  by  law,  such  as  the  noue  of  has  in  a  public  street  of  which  he  owns 
a  train  jiassing  on  an  elevated  railway,  no  part.  Courts  settle  the  law  by  pass- 
gives  hiin  no  right  to  permanent  dam-  ina  upon  actuftl  questions,  not  1^ 
ages,  unless  some  ^rt  of  his  land  is  advancing  abstract  theories,  and  the 
taken.  American  Bank  Note  Co.  v.  words  of  exclusion  should  be  limited 
N.  Y.  Elev.  E.  Co.,  129  N.  Y.  252.  to  the  facts  of  the  case  in  hand  when 
This  was  so  held  upon  the  ground  that  they  were  used,  as  was  doubtless  the 
where  the  use  is  authorized  [by  statute]  intention." 
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induce  owners  of  land  to  donate  or  dedicate  a  part  thereof  for  the 
purpose  of  a  street.  If  the  street  is  improved  so  aa  to  be  more  use- 
ful, or  ornamented  so  as  to  be  more  beautiful,  the  public  is  benefited 
generally,  and  the  abutter  is  benefited  specially.  So  long  as  a  hilch- 
ing  post  or  a  shade  tree  is  physically  and  legally  a  part  of  the  street, 
the  abutter  is  entitled  to  all  the  special  benefits  which  flow  there- 
from to  his  lot,  free  from  any  interference  by  a  wrong^^loer,  but 
subject  to  removal  by  the  municipal  government.  The  easement 
extends  to  all  parts  of  the  street  which  enlarge  the  use  and  increase 
the  value  of  the  adjacent  lot.  It  is  not  limited  to  light,  air,  and  access, 
but  includes  all  the  advantages  which  spring  from  the  situation  of 
the  abutter's  land  upon  the  open  space  of  the  street.  These  rights 
exist  whether  he  owns  the  fee  of  the  street  or  not.  As  they  are  de- 
pendent upon  the  street  and  cannot  exist  without  it,  they  are  a  part 
of  it,  and  thus  become  an  iiiiegral  part  of  the  estate  of  the  abutting 
owner,  subject  to  interference  of  no  one  except  the  representatives 
of  the  public.  Hence,  it  was  held  that  although  the  abutter  might 
not  own  the  fee  of  the  street,  yet  he  had  a  specitU  inieresl  or  eaaemeni 
in  shade  trees  growing  in  front  of  his  property  which  entitled  him 
to  recover  damages  from  a  gas-light  company  for  negligently  de- 
stroying the  trees  by  permitting  gas  to  escape  from  its  mains.' 

§  1127.  Abnttor'a  EaHernQnts;  How  far  ptotacted  by  rotirteentta 
Amendmsnt  of  Tedaral  Gonatitiitloii.  — -  We  have  referred  above  to 
the  limitations  upon  the  power  of  State  governments  contained  in 
the  Fourteenth  Amejidtnent  to  the  Federal  Constitution,  prohibit- 
ing any  State  from  depriving  any  person  of  property  without  due 
process  of  law.'  Is  the  easemeiU  of  an  abvUer  in  the  public  streets 
a  property  right  within  the  meaning  of  this  Amendment,  so  that  it  is 
under  the  protection  of  the  general  government  as  against  invasion 
by  the  States  ?  The  easements  or  rights  of  abutters  in  public  streets 
are  the  creatures  of  the  law  of  the  State.  The  same  law  which  de- 
clares the  easements  defines,  qualifies,  and  limits  them,  and  the 
question  of  the  existence  of  such  easements  is  usually  for  the  final 
determination  of  the  State  court.  It  has  authority  to  declare  that 
the  abutting  land  owner  has  no  easement  of  any  kind  over  the  abut- 
ting street;    it  may  determine  that  he  has  a  limited  easement;   or 

*  Donahue  v.  Keyatone  Gas  Co.,  181  necessarily  imply  that  the  abutter  has 
N.  Y.  313.  In  such  a  esse  the  abutting  an  easenumt  in  the  sense  of  a  property 
owner  is  rightfully  entitled  to  recover  right  in  the  shade  tree  which  is  pro- 
damases  for  the  negligent  act  of  the  tected  by  the  Constitution  as  property, 
defendant  gas  company,  but  this  does  '  AjUe,  {{  301,  302. 
not,  M  the  author  ventures  to  suggest, 
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it  may  determine  that  he  has  an  absolute  and  unqualified  easement 
The  right  of  an  owner  of  land  abutting  on  the  public  highways  has 
been  a  fruitful  source  of  litigation  in  the  courts  of  all  the  States,  and 
the  decbions  have  been  conflicting  and  often,  in  the  same  State, 
irreconcilable  in  principle.  The  courts  have  modified  or  overruled 
their  own  decisions ;  and  each  State  has  in  the  end  Gxed  and  limited 
by  legislation  or  judicial  decision  the  rights  of  abutting  owners  in 
accordance  with  its  own  view  of  the  law  and  public  policy.  The 
Federal  Courts  have  neither  the  right  nor  the  duty  to  reconcile  these 
conflicting  decisions,  nor  to  reduce  the  laws  of  the  various  States  to 
a  uniform  rule  and  to  announce  and  enforce  them.  When,  there- 
fore, upon  the  construction  of  the  law  of  a  State,  a  court  decides 
that  an  abutter  has  no  easement  which  b  taken  or  impaired  by  the 
uses  to  which  the  city  streets  are  applied,  and  that  therefore  no  prop- 
erty of  the  abutter  has  been  taken,  the  Federal  Courts,  as  a  general 
rule,  are  obliged  to  hold  that  no  violation  of  the  Fourteenth  Amend- 
ment is  shown.'  But  it  is  apparent  that  this  rule  is  not  so  absolute 
and  sweeping  as  to  exclude  the  jurisdiction  of  the  Federal  Courts 
under  all  circumstances  and  conditions.  That  abutters  have  an 
easement  or  right  in  the  nature  of  an  easement  in  the  public  street 
upon  which  the  property  abuts,  and  that  such  easement  or  right  is 
property,  is  recognized  by  decisions  of  certain  State  courts.  When 
these  decisions  recognize  the  exbtence  of  this  property,  it  comes 
within  the  protection  of  the  Fourteenth  Amendment,  and  the 
Federal  Courts  are  charged  with  the  duty  of  enforcing  that  protec- 
tion in  a  proper  case.  That  thb  b  so  b  illustrated  by  the  decbions 
of  the  Supreme  Court  of  the  United  States  in  the  cases  involving 
the  Fourth  Avenue  Viaduct  of  the  New  York  and  Harlem  Railroad 
Company  in  New  York  City.  By  a  long  series  of  decbions  the 
courts  of  the  State  of  New  York  had  recognized  and  enforced  cer- 
tain easements  of  abutting  owners  entitling  them  to  protection 
against  the  maintenance  and  operation  of  elevated  railroads  in  the 
city  streets  in  front  of  abutting  premises,  but  when  the  legblature  by 
mandatory  l^islation  directed  that  a  railroad  which  had  previously 
been  constructed  and  operated  in  an  open  cut  in  the  centre  of  the 
avenue  should  be  elevated  and  placed  upon  a  viaduct  or  elevated 

■  Sauer  v.  New  York  CStf ,  206  U.  S.  the  interpretation,  Sk.,  of  the  highest 

636,  548,  aff'g  180  N.  Y.  27.   The  power  court  of  a.  State  of  a  local  itatkite  as  to 

to  grade  ttreeta  conferred  by  statute  ia  the  extent  of  the  power  conferred  by 

not  necessarily  exhausted  by  one  exer-  statute  upon  a  municipality  to  change 

cise   thereof;     and   where    no   federal  the  srade  of  streets.    Head  v.  Fortlana, 

question    is     involved    the    Supreme  200  U.  S.  148,  aS'g  45  Orog.  1. 
Court  of  the  United  States  must  accept  , 
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railroad  in  the  centre  of  the  street,  the  Court  of  Appeals  of  the  State 
.of  New  York  held  that  as  the  elevation  was  effected  by  the  positive 
command  of  the  State,  it  was  therefore  made  by  virtue  of  the  power 
of  the  State  to  manage  and  regulate  the  use  of  the  city  streets  and 
denied  compensation  to  the  owners  of  abutting  proper^  for  damages 
caused  by  the  change  in  the  construction  and  operation.  On  error 
to  the  Supreme  Court  of  the  United  States  this  decision  was  reversed, 
that  court  assuming  jurisdiction  to  consider  and  determine  whether 
any  property  or  contract  right  of  the  abutting  owner  had  been  im- 
paired or  affected  by  such  elevation,  and  finding  under  the  previous 
decisions  of  the  State  courts  that  such  contract  or  property  right 
existed,  and  that  it  had  been  so  affected,  reversed  the  determination 
of  the  State  court' 

g  1128  (657).  LflgiaUtlvA  Power  ovor  StneU.  —  By  virtue  oF 
its  authority  over  public  ways,  the  legialatvre  may  avihorise  acU  to 
be  done  in  arid  upon  them,  or  legalize  obstructions  therein,  which 


mion  whether  the  judgment  of  the  payment  of  compensation."  It  added 
Court  erf  Appeals  of  New  York  was  not  that  this  waa  the  ground  of  its  decision; 
rij(ht,  and  whether  it  ought  not  to  have  that  the  court  was  not  called  upon  to 
be«n  BGcepted  and  followed  by  the  diacuBs  the  power  or  the  limitationa 
Supreme  Court  of  the  Unilad  States  upon  the  power  of  the  courts  of  New 
[or  the  reasons  stated  in  the  dissenting  Yorlt  to  declare  rules  of  property  or 
omnion  of  Mr.  Justice  Holmet,  and  by  change  or  modify  their  decisions,  but 
Mr.  Justice  Moody,  in  Sauer  v.  New  only  to  decide  that  such  power  cannot 
York  City,  206  V.  S.  538.  See  also  be  exercised  to  talte  away  rights  which 
Bircell  v.  New  York  &  H.  R.  Co.,  198  have  been  acquired  by  contract  and 
XI.  S.  390.  It  is  to  be  noted  that  in  liave  come  under  the  protection  of 
these  decisions  the  Supreme  Court  of  the  Constitution  of  the  United  States, 
the  United  States  assumed  jutisdic-  The  decision  waa  rendered  by  a  divided 
tion  not  only  under  the  proviaions  of  court,  the  opinion  of  Mr,  Justice  Mc- 
the  Fourteenth  Amendment,  but  also  Kentut  being  concurred  in  by  Justices 
under  the  provisions  of  the  Federal  Harlan,  Brewer,  Brown,  B.nA  Day.  Ciiief 
Constitution  which  prohibit  the  en-  Justice  FvUer  and  Justices  Holmea, 
actment  of  any  law  impairing  the  WkiU,  and  Peckham  dissented. 
obligation  of  a  contract.  After  refer-  Respecting  Ihe  New  York  dedeUm* 
ring  to  the  easements  which  were  in  the  Elevated  RaUroad  Catet,  Ihe 
rccoRidzed  as  existing  in  the  above  author  venlvres  to  make  the  following 
cited  cases  of  Story  «.  New  York  Ele-  obsermition* :  That  the  abutter  has 
vated  R-  Co.,  00  N.  Y.  122,  and  I-ahr  certain  special  rights  in  the  street  in 
V.  Metropolitan  El,  R.  Co.,  104  N.  Y.  addition  to  those  of  the  public  at 
268,  the  court  pointed  out  that  the  lar^e,  such  as  the  right  of  access,  l^ht, 
rights  of  abutting  owners  were  held  and  air,  subject  to  legitimate  legisla- 
to  rest  in  contract  constituted  by  the  live  control,  is  a  proposition  that  can- 
conditions  upon  which  the  city  received  not  reasonably  be  denied.  Nor  can  it 
the  property  devoted  to  street  uses  and  be  denied  that  it  the  construction  and 
declared  (197  U.  S.  570)  that  "When  operation  of  an  elevated  railroad  m 
the  plaintiff  acquired  lus  title,  those  the  streets  interfere  with  the  enjoy- 
cases  were  the  law  of  New  York,  and  ment  of  these  rights  and  lesaeD  the 
assured  to  him  that  his  easements  of  value  of  the  abutter's  property,  the 
tight  and  air  were  secured  by  contract  l^islature  ought  as  a  matter  of  juo- 
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would  otherwise  be  deemed  nuisances.'  As  familiar  instances  of 
this  may  be  mentioned  the  authority  to  railway,  water,  telegraph, 
and  gas  companies  to  use  or  occupy  streets  and  highways  for  their 
respective  purposes.  And  it  may  be  here  observed  that  whatever 
the  l^islature  may  constitutionally  authorize  to  be  done  b  of  course 
lawful,  and  of  such  acts,  done  pursuant  to  the  authority  ^ven,  it 
cannot  be  predicated  that  they  are  nuisances:  if  they  were  such 
without,  they  cease  to  be  nuisances  when  having  the  sanction  of, 
a  valid  statute.'  As  respects  the  public  or  the  municipalities  them- 
selves, there  is,  in  the  absence  of  special  constitutional  restriction, 
no  limit  upon  the  power  of  the  legislature  as  to  the  uses  to  which 
streets  may  be  devoted.'  What  limitations  exist  upon  the  power  as 
respects  the  original  proprietor  of  property  dedicated  to  the  public 
use,  or  the  adjoining  owner  or  others,  b  a  subject  which  b  else- 
where considered  in  thb  chapter.*    Statutes  authorizing  or  legiti- 

tice  to  require  that  the  abutter  be  from  ttie  Story  and  Lahr  cases.  Sauer 
compensated  to  the  extent  o(  such  v.  New  York  City,  206  U.  8.  536,  aff'g 
dimimBhed  value.  But  that  such  180  N.  ¥.  27.  See  Index,  Abutter; 
rights  ot  the  abutter  are  easementa  in  CtmstitutUmal  Fromtiona;  Eminent  Do- 
the  legal  sense  that  they  are  property  main;  RaUroadt  in  Sfreeta. 
or  proprietary  rights,  and  that  it  is  '  American  Rapid  Tel.  Co.  v.  Heaa, 
beyond  tlie  conHtitutional  power  ot  the  125  N.  Y.  641 ;  Hoey  v.  Gilroy,  129 
legtslature  to  authoriie  the  construe-  N.  Y.  132;  WormBer  &  Brown,  149 
tion  and  operation  ot  an  elevated  rail-  N.  Y.  163,  171.  The  control  ot  the 
road  on  the  street  in  front  of  the  streets  in  the  city  of  WaAington  and 
abutter's  property  by  the  municipality  the  power  to  grant  tbe  use  of  them  for 
or  by  a  private  corporation  for  public  other  than  ordinary  purposes  is  pri- 
use,  without  making  compensation  to  marily  vested  in  Congress.  District  of 
the  abutter,  is  a  proposition  ot  debat-  Columbia  c.  Baltimore  &  P.  R.  Co.,  114 
able    BoundnesB    in     the    absence     of    U.  S.  463. 

special  constitutional  provisions  to  that  *  See  {  1122,  supra,  and  cases  there 
etfect.  Erecting  the  rights  of  the  cited;  Angell  on  Highways,  §  237; 
abutter  into  rights  ot  property  (in  the  First  Bapt.  Chureh  v.  Utica  &  S.  R.  Co., 
constitutional  sense)  and  beyona  \egia-  6  Barb.  (N,  Y.)  313;  Clinton  o.  Cedar 
latiwe  control  was  in  New  York  a  new  Rapids  *  M.  R.  R.  Co.,  24  Iowa;  455; 
creation  or  invention  ot  the  Court  Northern  Transportation  Co.  v.  Chicago. 
of  Appeals  and  a  substantial  limita-  OS  U.  S.  635;  text  cited  and  approved 
tion  of  the  power  of  tiie  legislature  in  Perry  v.  New  Orieaas,  M.  &  C.  R. 
over  streets  and  their  uses  as  that  Co.,  55  Ala.  413;  Atlanta  t.  Gate  City 
power  in  England  and  in  this  coun-  Gas  L.  Co.,  71  Ga,  106;  Irwin  v.  Great 
try  had  been  asserted  and  declared  in  So.  Telephone  Co.,  37  La.  An.  63; 
many  adjudged  cases.  In  these  ob-  Kirtlond  v.  MaCon,  66  Ga.  3S5;  Cum- 
servations  wc  intend  only  to  suggest  mine  o.  Seymour,  79  Ind.  491;  Kumler 
that  the  doctrine  of  the  New  York  v.  Silsbee,  38  Ohio  St.  445  (steam- 
courts   in    the   Story   and   Lahr   cases   heating  pipes}. 

above,  ought  not  to  be  considered  as  '  Columbus  *,  Union  Pac.  R,  Co., 
settled,  at  least  in  other  jurisdictions,  137  Fed.  Rep.  869,  873,  quoting  text 
without  further  consideration.  Cicero  Lumber  Co.  v.  Cicero,  176  III. 

The  erection  over  or  across  a  public  9,  citing  text ;  Chicago  v.  lUinots  Steel 
street  ot  an  devoted  viadvct  by  a  city  Co.,  66  111.  App.  561,  quoting  text, 
for  public  travel,  and  not  devoted  to  See  also  post,  {  1161. 
the  exclusive  use  of  a  private  trana-  "  Ante,  H  1123,  1124;  poit,  «  1245, 
portation  eomf^y,  is  a  le^timate  1168,  and  New  York  Elevated  Riulway 
•beet  use,  uid  is  to  be  disU^uished  casee,  poet,  H  12S9-1261. 
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mating  acts  and  obstructions  upon  the  highways  which  would 
otherwise  be  nuisances  are  stricdy  construed,  and  muat  be  cUady 
pursued,  and  the  authority  given  must  be  exercised  with  proper 


S  1129  (658).  Dslegation  of  Pow«i  to  HnnlcipmUty.  —  The  I^is- 
lature,  instead  of  exercising  directly  this  authority  as  to  the  uses  of 
streets  and  public  places,  may  authorize  it  to  be  exercised  by  local 
or  municipal  authorities.'    Aii  act  of  the  legislature,  Ugalizing,  for 

'  AngeQ    on    Highways,     {    237;  a  lot-owner,  although  be  niffeis  apenal 

Hughea  o.  Providence  &  vf.  B.  Co.,  2  damage  of  a  cooBequentia]  nature,  has, 

R.  I.  493;  Bordentown  &  3.  A.  Tump,  in  aucD  caae,  no  private  action,  unlew 

Co.  v.  Camden  &  A.  R.  Co.,  17  N.  J.  L.  it  is  ziven  by  the  legislature.     North- 

314;   Walker  t.  Denver,  76  Fed.  Rep.  em    Transp.    Co.    v.    Chicago,    supra; 

670.  672,  citing  text.    In  virtue  of  ita  Chicago  v.  Rumsey,  87  111.  348;   s.  c. 

authority    over    highways    and    over  10   Chicago    Legal   News,   333;     pott, 

Btreeta^  which  are,  m  effect,  highway,  Si  1675,  1677. 

the  ie^ialatiiie  may  establish  a  tumptlee  ToU-gaiea  in  streela :    In   a   suit   in 

gat«  in  the  ttreets  of  a  city.     But  as  equity  m  the  name  of  the  State,  to 

such    a    privilege    would    embarrass  enjoin  the  setting  up  a  new  toll-gate 

public    trade    and    convenience,     the  structure   in    place    of   a   former   one 

intention  of  the  legislature  must  be  erected  and  removed  by  a  plank-road 

plainly  expressed.    Stormfelti  o.  Manor  company,  the  complaint  being  that  the 

Tump.  Co.,  13  Pa.  St.  552,  555;  infra,  intended  erection  would  be  a  public 

8   1129,   note;    Milarkey  v.   Foster,   6  nuisance,  the  Supreme  Court  of  AficM- 

Oreg.  378.  qan  held,  in  People  v.  Detroit  h  Howell 

»  Infra,   \\   1161,    1280;  Sinton  v.  PI.  Rd.  Co.,  37  Mich.  195,  that  when 

Aahbury,     41     Cal.     525;     Northern  the  State  gave  the  company  the  right 

Transp.  Co.  v.  Chicago,  99  U,  S.  635;  to  build   their   road  from  a  point  in 

Montgomery  v.  Parker,   114  Ala.  IIS;  the  dti/,  and  to  erect  gates  according 

Kirkwood  r.  Newbury,  122  N.  Y.  571;  to  their  reasonable  discretion,  but  sub- 

lioey  V.  Gilroy,  129  N.  Y.  132;  Jorgen-  ject  to  the  condition  that  none  should 

sen  V.  Squires,  144  N.  Y.  280;  Cicero  oe  placed  in  the  city,  it  contemplated 

Lumber  Co.  u.  Cicero,  176  III.  9,  22.  the  city  aa  it  then  was  in  respect  to 

LegidaHoe  authority  to  buHd  tunnel  limits,   and   meant  that  the  privilq^ 

under  atreet,  and  tehat  ti  imjdiea.    A  city  given  wilhin  the  city  should  not  extend 

is  not  liable  to  the  adjoining  owner  bo  far  as  to  allow  gates  to  be  set  up 

for    consequential    injuries    sustained  there,  and,  on  the  other  hand,  that  the 

by  him  by  reason  of  the  construction,  restriction  should  be  confined  territori- 

under  legislative  authority,  of  a  tunnel  ally  to  the  then  fixed  and  determined 

under  a  street  interaectea  by  a  river,  bounds  of  the  city.    The  State  could 

where   the   authority    baa   not    been  not  have  designed  that  as  fast  as  it 

transcended     and     no     n^ligence     is  might  enlarge  the  city  boundaries  the 

shown,  and  there  has  been  no  invasion  defendant's    franchises,    covering    the 

of  the  plaintiff's  property,  although  the  right   to   place   toll-gates,   should   be 

obstructions   in  the  street  may   have  correspondingly   annihilated,   and   the 

interfered  with  the  owner's  access  to  gates     themselves,     thereby     brought 

his  property,  and  were  of  such  a  nature  within  the  limite,  be  instantly  converted 

as   to    nave   been    nuisances,    causing  into  a  pubhc  nuisance;    citing  Hall  v. 

special  damage,  if  they  had  not  been  State,  20  Ohio,  8 ;  Somerville  u.  O'Neil, 

warranted    by    legislative    authority;  114  Mass.  353;    fiarber  v.   Rorabeck, 

and  it  is  immaterial,  in  such  a  case,  36  Mich.  399.      That  in  view  of  the 

"  whether  the  fee  of  the  street  is  in  the  power    and    privilege    given    by    the 

State  or  in  the  city  or  in  the  adjoining  charter,  the  gates  ought  to  be  regarded, 

Iot-bc4ders."     Authority  to  build  the  for  the  purpose  of  tins  case,  as  thouch 
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the  time  being,  encroackmenis  on  the  public  streeU,  may  be  repealed 
at  pleaawre,  —  being  a  mere  revocable  license,  —  unless  something 
Tras  done  or  suffered  in  consideration  of  the  act  so  as  to  invest  it 
with  the  qualities  of  a  contract.'  How  far  a  city  can  by  contract  or 
ordinance  authorize  an  irrevocable  use  of  its  streets  by  others  for 
public  uses,  depends  upon  its  charter,,  and  is  a  subject  elsewhere 
considered.' 

§  1130  (659).  Obitnictlon;  Bemedjr  of  PnbUc  by  IndictnMot  and 
In  Eqnit7.  —  The  principle  that  streets  and  public  places,  or  the 
uses  thereof,  speaking  generally,  belong  to  the  public  is  one  of  great 
importance.  Because  they  are  public,  whether  the  technical  fee 
be  in  the  adjoining  owner,  in  the  original  proprietor,  or  in  the  muni- 
cipality in  trust  for  the  public  use,  any  unatiihorized  abstrvciion  of 
the  public  enjoyment  w  an  indictable  nuisaiice.*    And  the  proper 

have  become  unl&wful  by  the  meTe  citing  text;  Costello  v.  State,  108  Ala. 
flow  of  time;  and  the  fact  that  the  45;  Smith  o.  McDowell,  148  III.  51; 
State  itself,  since  the  location  of  the  State  v.  Berdetta,  73  Ind.  185;  New 
gate,  haa  allowed  railroads  to  cross  Orleans  v.  Gravier,  U  Mart.  (La.)  662; 
nearthemtc,  and  has  thereby  consented  Herbert  v.  Benson,  2  La.  An.  770; 
to  the  incidents  which  naturally  happen  Davis  o.  Bangor,  42  He.  522;  People 
in  consequence  of  the  concentration  and  v.  Carpenter,  1  Uich.  273;  People  v. 
combination  of  diEFerent  ways,  will  Jackson,  7 Mich.  432;  States.  Vandalia, 
hardly  entitle  it  to  turn  round  and  119  Mo.  App,  406;  Runyon ».  Sordine, 
assail  the  defendant's  gate  as  a  public  2  J.  S.  Green  (N.  J.},  472;  Smith  «. 
nuisance.  What  the  State  validly  State,  23  N.  J.  L.  712;  b.  c.  lb.  130; 
authorises  it  cannot  prosecute  as  a  Attorney-Genera!  ti.  Heishon,  18  N.  J. 
nuisance;  citing  Fiiat  Baptist  Church  Eq.  410;  Morris  Canal  &  B.  Co.  f. 
*.  Utica  &  a.  R.  Co.,  6  Barb.  (N.  V.)  Fagin,  22  N.  J.  Eq.  430;  State «.  God- 
313,  and  coses  cited;  HentE  n.  T^ng  ivin,  145  N.  Car.  461,  404;  State  v. 
Island  R.  Co.,  13  Barb.  (N.  Y.)  646;  Cincinnati  Gas,  &c.  Co.,  18  Ohio  St. 
People  V.  Denslow,  1  Cunes  (N.  Y.],  262;  Reading  d. Commonwealth,  1 1  Fa. 
177;  Cooley's  Const.  lim.  594.  Supra,  St.  190;  Commonwealth  v.  Rush,  14 
{  1128,  note;    infra,  £  1131,  note.  Pa.  St.  186;    Heckennan  b.  Hummel, 

■  Reading  v.  Commonwealth,  1 1  Pa.  19  Fa.  St.  64 ;  State  v.  Wilkinson,  2  Vt. 
St.  106;  Detroit  *.  Detroit  &  E.  PI.  R.  480;  State  v.  Atkinson,  24  Vt.  448; 
Co.,  12  Mich.  333,  Pence  v.  Bryant,  54  W.  Va.  263. 

*  Louisville  City  R.  Co.  t>.  Louisville,  Nuisarjcea  and  obstructuma :  A  rail- 
8  Bush  (Ky.),  415;  ante,  H  245,  584,  rood  company  is  indictable  for  a  nui- 
and  note,  784,  note,  sance  if,  nitliout  lawful  authority,  it 

"This  regulation  and  control  [of  erects  and  continues  a  buUding  in  a 
street  uses]  is  usually  delegated  to  the  public  highaay  or  atreei;  State  ti.  Monis 
local  authorities  by  general  laws,  and  &  E.  R.  Co.,  23  N.  J.  L.  360;  Milhau 
sometimes  by  special  laws.  But  the  v.  Sharp,  27  N.  Y.  611,  626;  or  uses  a 
legislature  remains  all  the  time  the  street  crossing  as  a  place  of  storage 
supreme  authority  in  regard  to  all  or  deposit  for  its  cars.  Mason  v. 
public  rights  and  interests.  The  Ohio  Riv.  R.  Co.,  51  W.  Va.  183. 
authority  which  it  delegates  it  may  at  See  also  posf,  {  1233,  General  grant 
any  time  resume,  and  then  it  may  held  to  confer  such  right.  Cogswell  v. 
exercise  it  as  it  deems  best."  Per  New  York,  N.  H,  &  H,  R.  Co.,  103 
Knourffam,  C.  J.,  in  New  England  T.  &.  N.  Y.  10.  Where  a  private  peraon 
T.  Co.  V.  Boston  Terminal  Co.,  182  takes  possession  of  a  public  common  or 
Mass.  397,  399.  sauare,  or   encloses   it,  or   otherwise 

'  Demopolia  e.  Webb,  87  Ala.  659,  wholly  excludes  the  public,  such  act  is 
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office  of  the  commonwealth  may  proceed,  in  the  name  of  the  public, 
by  bill  in  equity,  for  an  injunction  or  relief,  or  by  other  appropriate 
action  or  proceedings,  to  vindicate  the  rights  of  the  public  against 
encroachment  of  denial  by  indiyiduals.'  So  where,  by  its  charter 
or  constituent  act,  a  municipality  has  the  usual  control  and  super- 
vision of  the  streets  and  public  places,  it  may,  in  its  corporate  name, 
institute  judicial  proceedings  to  prevent  or  remove  obstructions 
thereon.'  So,  too,  it  may  in  proper  cases  invoke  the  aid  of  a  court 
ivto  facto  &  nuisance,  and  the  court  width,  as  it  waa  until  the  erection  of 


should  so  cha^  the  juiy  as  &  nutter  said  nuioance,  &t  the  proper  costs  and 
(A  Uw.  And  it  is  no  defence  that  the  expenses  of  the  said  defendnnt;  and 
public  inconvenience  was  more  than  that  he  do  pay  &  fine  of  five  doll&n,' 
counterbalanced  by  the  pubUc  benefit.  &c."  State  ii.  Morris  &  E.  R.  Co.,  ^ 
State   B.    Woodward    (indictment   for   N.  J.  L.  360. 

enclosiiig  public  common),  23  Vt.  02;        '  State  r.  Mobile,  6  Fort.  (Ala.)  279; 
State  V.  Atkinson,  24  Vt,  448.    Rex  v.   Demopolis  *.  Webb,  87  Ala.  669,  667, 
Ward,  4  Ad.  &  El.  384,  settled  and  put   citins  text;   Firat  Nat.  Bank      "^ 
at  rest  this  principle  in  Engknd.     A    133  Ala.  4£9,  473;  Alabama^   .  _.    __ 
puUic  common  may,  in  such  case,  be   v.  State,  155  Ala.  401;  46  3o.  Rep.  468; 
described    as   a   public    highway.     2    Burlington  v.  Bchwartiman,  52  Conn. 
Chitty  Crim.  Law,  389 ;  State  v.  Atkin-    181 ;  Columbus  v.  Jaques,  30  Ga.  506; 
son,  24  Vt.  448.     The  erectbn  and    Au^ta  v.   Reynolds,    122  Go.  754; 
maintenance  of  a  permanent  building    Smith  P.  McDowell,   148  III.  51,  69, 
aeroaa  a  public  ttreet,  thereby   closing    citing  text;  Shaubut  v.  St.  Paul  &  S.  " 
it  against  travell era,  constitutes  a  pub-    R.  Co.,  21  Minn.  502,  506;  People 
lie  nuisance  which  is  subject  to  in-    Vandeibilt,  26  N.  Y.  287:  People 
dictment  and  abatement  by  the  State.    Vandeilnlt,  28  N.  Y.  396;  Moyamei 
O'Brien  v.  Central  Iron  &.  Steel  Co.,    ing  Com'rs  «.  Long,  1  Pars.  (Pa.)  145; 
168  Ind.  218.  Pittsbu^   b.  Scott,   1  Pa.    St.    309; 

Under  the  Indiana  statute,  a  cor-  Commonwealth  v.  Rush,  14  Pa.  St. 
poration  may  be  prosecuted  cnminally  186;  Heckerman  v.  Hummel,  19  Pa. 
for  obstructing  a  public  highway.  St.  64;  pott,  }  1677  H  ttq.  If  the  fact 
State  V.  Baltimore,  O,  &  C.  R.  Co.j  120  of  encroachment  is  dispul«d  and  doubt- 
Ind.  298.  In  an  action  to  vindicate  ful,  it  should  be  settled  at  law;  if  the 
the  public  right,  it  is  not  necessary  to  bill  be  retained,  an  issue  may  be  di- 
establish  that  damage  results  from  the  rected  to  try  the  fact.  Attorney- 
obstruction.  Smith  V.  McDowell,  148  General  e.  Heishon,  18  N.  J.  £q.  410. 
ID.  61,  68.  A  city  holds,  by  statute  in  laiaoii. 

Proper  judgmeid:  Where  a  defend-  the  fee  of  its  streets  in  trust  for  the 
ant  is  mdictea  and  convicted  for  erect-  benefit  of  all  the  corporators,  and  in 
ing  a  building  which  encroaches  upon  case  of  violation  of  such  trust  by  an 
a  public  street,  tA«  proper  pidgmeni  is  excess  or  abuse  of  power,  and  in  bod 
that  the  nuisance  be  abated,  and  that  faith,  by  public  officers,  resulting  in  an 
the  defendant  pay  a  fine.  Smith  v.  injury  to  the  rights  and  property  of  an 
State,  23  N.  J.  L.  712.  "This  judg-  individual,  it  can,  by  its  representative, 
ment,"  sud  the  learned  reporter,  who  the  municipal  authorities,  maintain  an 
was  one  of  the  counsel  in  this  case,  action  for  recovery  of  the  posseBsion  of 
"is  according  to  the  old  and  well-  or  for  an  inju^  to  the  street.  A  court 
settled  authorities  (citing  them).  The  of  equity  has  in  such  cases  jurisdiction 
form  of  entry,  framed  from  Rastell's  to  grant  relief.  Quincy  v.  Jones,  76  111. 
Entries,  411,  was  as  follows:  'There-  231;  Carter  v.  Chicuo.  57  111.  283; 
fore,  it  is  considered  that  the  nuisance  Cosby  v.  Owensboro  <x  R.  R.  Co.,  10 
aforesaid  be  wholly  removed  and  Bush  (Ky.),  288.  See  also  Peoria  ». 
abated,  and  that  the  walls,  erections,  Johnston,  66  111.  46. 
ajid  buildings  above  mentioned  be  *  Barclay  v.  Howell's  Lessee,  6  Pet. 
taken  away  and  removed,  and  that  (U.  S.)  498;  Smith  v.  McDowell,  148 
the  aforesaid  commtHi  and  pubUc  high-  lU.  51,  citing  t-'^-  r%.~~^  -  *~— 
way  be  opened  to  its  right  and  lawful  92    Ind.    107,   i 
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of  equity  to  enforce  and  safeguard  the  public  right  by  restraining 
unlawful  encroachments  and  obstructions.'  And  it  has  also  been 
held  that  any  citizen  and  tax-payer  has  the  right  to  mandamta  to 
compel  the  public  officials  to  perform  their  duty  of  removing  un- 
law^l  incumbrances,  obstructions,  and  nuisances  from  the  public 
streets.* 

§  1131  (660).  ObatructloaB;  Liability  of  Author  of  ObBtniction ; 
Bemody.  —  The  king  cannot  license  the  erection  or  commission  of 
a  nuisance;  *  nor  in  this  country  can  a  municipal  corporation  do  so 
by  virtue  of  any  inherent  or  general  powers.  A  building,  or  other 
structure  of  a  like  nature,  erected  upon  a  street  without  the  sanc- 

Biraiso    c.    Bozarth,    153    Ind.    536;        >  Pearson  c.  Birmingham,  165  Ala. 
ubuque  V.  Moloney,  9  Iowa,  460,  460,    631;   47   So.   It«p.   80;   BiuWton   v. 

per  Stockton,  J.,  arguendo;  Herbert  v.  Schwartnnan,  62  Conn.  181;  Owens- 
Benson,  2  Ia.  An.  770;  Winona  r.  Huff,  boro  v.  Hope,  128  Ky.  624;  110  S.  W. 
II  Minn.  119;  Mankato  u.  WilUrd,  13  Rep.  272;  Springfield  p.  Robberson 
Minn,  13;  HeiU  v.  St.  Louis,  110  Mo.  Ave.  R.  Co.,  69  Mo.  App.  514:  Jetoey 
618,  626,  citing  text;  Diunmer  v.  Otyi-.  Centra]R.Co.,40N.  J.Eg.417; 
Jersey  City,  20  N.  J.  L.  86;  Watertown  Oxford  v.  WiUoughby,  181  N.  Y.  15S, 
p.  Cowen,  4  Paige  (N.  Y.),  510;  Brook-  aff'g  87  N.  Y.  App.  div.  609;  Havers 
lyn  Steam  Transit  Case,  78  N.  Y.  624,  straw  v.  Eckereon^  192  N.  Y.  54,  aETg 
531;  New  York  Cable  Co.  B.  New  York,  124  N.  Y.  App.  Div.  18;  Hempstead 
104  N.  Y.  I,  38,  43;  Pittsburgh  v.  *.  BaU  El.  L.  Cb.,9N.  Y.  App.  Div.  48; 
Scott,  1  Pa.  St.  309;  West  Seattle  c.  Eau  Claire  v.  Matzke,  86  Wis.  291; 
Weat  Seattle  Land  4  Imp.  Co.^  38  WauwatUBa*.  Dreutier,  116  Wis,  117. 
Wash.  359;  Vo*l,  \  1577,  chap.  idcq.  See  also  as  to  remedy  of  municipality 

Where  a  commissioner  of  highways  in  equity,  Detroit  v.  Detroit  &  M.  R. 
wrongfully  asserts  that  the  plaintiff's  Co.,  23  Mich.  173;  Metropolitan  City 
house  encroaches  upon  the  highway.  R.  Co.  v.  Chicago,  96  111.  620;  Reed  v. 
plaintiff  ma^  maintain  an  action  and  Birmingham,  92  Ala.  339. 
obtain  an  injunction  restraining  the  A  suit  in  equity  may  be  maintuued 
commissionerB  from  interfering  nith  by  village  trustees  to  compel  the  re- 
his  building.  Flood  v.  Van  Wormer,  moval  mim  the  streets  of  disused 
147  N.  Y.  284,  aff'g  70  Hun  (N.Y.),  41 5.  dedric  light  poleg  and  wirti.  Hemp- 
The  question  whether  the  use  to  which  etead  v.  Ball  EI.  L.  Co.,  9  N.  Y.  App, 
it  is  proposed  to  put  the  street  by  the  Div.  48;  infra,  i  1131. 
obstruction  is  of  greater  benefit  to  tlie  '  People  v.  Maher,  141  N.  Y.  330; 
public  than  the  use  as  a  street  is  im-  People  *.  Keating,  168  N.  Y.  390,  rev'g 
material.  West  Seattle  p.  West  Seattle  62  N.  Y.  App.  Div.  348;  People  », 
Land  &  Imp.  Co.,  38  Wash.  359.  Hawxhurst,  123  N.  Y.  App.  Div.  65; 

Right  of  rrmnicipal  corporation  to  file  People  v.  Abeam,  124  N.  Y.  App.  Div. 
bill  to  restrain  execution  sale  of  lots  and  840,  845.  But  if  tlie  statute  confers 
squares  dedicated  to  educational,  reli-  on  the  mayor  discretionaiy  power  to 
gious,  and  public  uses,  afhrmed  by  a  diiectthecityengineertotakeEnunmary 
majority  of  the  court  in  Cox  v.  Griffin,  proceedings  to  remove  an  encroach- 
18  Ga.  728.  See  M.  E.  Church  o.  Hobo-  ment,  the  exercise  of  the  discretion 
ken,  33  N.  J.  Law,  13.  It  has  been  held  will  not  be  coerced  by  mandamu*. 
in  Lfntisiana  that  a  municipal  corpora-  The  mavor  is  justified  in  refusing  to 
tion,  without  the  institution  of  any  give  a  direction  to  exercise  the  power 
judicial  proceedings,  inay  puU  doum  of  summary  removal,  if  he  deems  it 
and  remove  kousea  and  ooatrucftons  in  to  the  interests  of  the  city  that  other 
the  public  streets,  and  is  not  liable  to  remedies  should  be  resortea  to.  People 
the  owner  therefor.  Daubhn  v.  New  n.  Maher,  141  N.  Y.  330. 
Orleans,  1  Martin  (La.),  184.  And  see  '  Viuer  Abr.  iVutMnce,  F. 
Herbert  tr.  Benson,  2  La.  An.  770. 
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don  of  the  le^lature,  is  a  nuisance,  and  the  local  corporate  au- 
thorities of  a  place  cannot  give  a  valid  permission  thus  to  occupy 
streets  without  express  or  plain  power  to  this  end  conferred  upon 
them  by  charter  or  statute.'    The  usual  power  to  r^;ulate  and  con- 

'  State  *.  Mobile,  6  Port  (Ala.),  municipality  to  reoidate  temporary  tx- 
279;  Demopolia  v.  Webb,  S7  Ala.  eawOiona,  see  Cook  v.  North  Bergen, 
659;  Mobile  v.  Louisville  &.  N.  R.  Co.,  72  N.  J.  L.  118;  Stowe  v.  Kearney, 
124  Ala.  132,  139,  quotine  text;  First  72  N.  J.  L.  106.  Mating  a  tpeeA  m 
Nat.  Bank  v.  TyBoc,  133  Ala.  459,  a  public  street  is  not  a  niUBance  per  te, 
472,  quoting  text;  Marini  v.  Graham,  but  may  become  so  by  obstructing 
67  Cat.  130  (obstruction  of  ndewalk);  a  public  way.  FairbaukB  v.  Kerr,  70 
ColumbuB   c.    Jaques,    30    Ga.    £06;  Fa.  St.  86. 

Pa^amea  v.  Chicago,  111  IlL  App.  590;  A  purprestuTt,  or  pennanent  en- 
Smith  V.  McDowell,  148  111.  Bl,  67,  croachment  by  the  adjoining  ovmer,  is 
quoting  text;  Vatparaiao  v.  Bozarth,  in  law  a  nuisance,  and  the  public  have 
163  Ind.  £36;  Hall  t>.  Br^fc^le,  162  a  remedy  by  indictment  or  in  equity. 
Ind.  494,  500;  Gould  v.  Topeka.  32  Smith  v.  State,  23  N.  J.  L.  712;  fb. 
Kan.  485;  Flemingsburg  v.  Wilson,  130;  Moyamensing  Com'rs  v.  Long, 
1  Bush  (Ky.),  203;  Stetson  v.  Faxon,  1  Pars.  (Pa.)  145;  Stat«  n.  Morris  & 
19  Pick.  (Mbbs.)  147;  State  v.  Monia  E.  R.  Co.,  23  N.  J.  L.  300;  Attomey- 
&.  E.  R.  Co.,  23  N.  J.  L.  360;  State  v.  General  v.  Heiahon,  18  N.  J.  Eq.  410; 
Laverack,  34  N.  J.  L.  201;  Attorney-  Clark ».  Commonwealth,  14BuBh(Ky.>, 
General  i>.  Heiahon,  18  N.  J.  Eq.  410;  166.  See  also  Drigga  c.  Phillips,  103 
McDonald  o.  Newark,  42  N.  J.  Eq.  N.  Y.  77. 

136,  approving  text;  People  v.  Maher,  ReKpeeting nvi«anee»  ujion  atrteta  and 
141  N.  Y.  330;  Commonwealth  v.  hU/hioayt^  Mr.  Justice  Appleion  says: 
Rush,  14  Pa.  St.  186;  Samuels  v.  "But  nuisancer  may  obviously  be  com- 
Nashville,  3  Sneed  (Tenn.),  298.  mitted  upon  a  highway  by  its  unlaw- 

As  to  wharves  and  depot  buiiiiings  in  ful  uae,  for  which  those  committing 
public  streets,  see  Barney  v.  KeoKuk,  may  be  liable  civilly  to  sucb  aa  may 
94  U.  S.  324;  a.  c.  4  Dillon,  593,  auBer  therefrom  special  damage,  and 
599.  ArUe,  if  281-274,  1076,  1077.  be  puniahed  criminally,  aa  thereby 
tinauthorizea  loU-gaie.  Milarkey  v,  annoying  the  travelling  public  gen- 
Foster,  6  Oreg.  378,  with  note.  Supra,  eraliy."  Where  the  charter  of  a  town 
i  1128,  note;  J  1129,  note.  Di^iued  gives  it  power  to  abate  nuisancea,  the 
dectric  light  poUn  and  wirea  conatitute  uae  of  this  term  refers  to  the  general 
unlawful  obstructions  which  it  is  the  law  to  determine  what  acta  or  things 
duty  of  the  corporation  to  remove,  are  such.  In  relation  to  streets  and 
Hempstead  o.  Ball  Electric  Light  Co.,  bighwaya,  "the  carrying  on  unrea- 
9  N.  Y.  App.  Div.  48;  supra,  {  1130.  Bonable  weight  with  an  unusual  num- 
The  ijtultrttnta  of  an  OBerhead  TaUroad  ber  of  horaea  (Rex  v,  Egerly,  3  Salk. 
bridge  encroachmc  upon  a  street,  183);  the  driving  a  carriage  through 
though  constructed  under  agreement  crowded  streets  with  dangerous  speed 
mth  the  municipal  authontiea,  are  (United  Statea  n.  Hart,  Pet.  [C^uit 
removable  as  a  nuisance.  Elyria  t>.  Court]  390);  the  selling  by  a  constable 
Lake  Shore  A  M.  S.  R.  Co.,  23  Ohio  at  auction,  in  the  pubhc  thorough- 
Cir.  Ct.  482.  fares   (Commonwealth  v.  Miliman,   13 

The  following  are  unlawful  obatruc-  Seig.  &  Rawle  (Pa.),  408);  the  placing 
tions  to  city  stroeta:  Truck  standing  at  a  window  the  effigy  of  a  bishop, 
in  the  street  at  night,  Farley  u.  New  labelled,  'Spiritual  Broker,'  thereby 
York  (Sty,  152N.  X.  222;  road  scraper  drawing  crowds  to  the  shop  (Rex  c. 
left  on  a  highway,  Whitney  v.  Ticon-  Carlile,  6  Can.  &  P.  636);  the  keeping 
deroga,  127  N.  Y.  40;  flag  or  banner  coaches  at  a  stand  in  the  street,  await- 
BUspeoded  over  street  in  such  a  manner  ing  customers  (Rex  v.  Cross,  3  Campb. 
aa  to  be  dangerous,  Hewison  v.  New  224);  the  loading  and  unloading  of 
Haven,  37  Conn.  475;  openings  mode  wagons  in  the  street  (Rex  v.  Rusaell, 
and  left  in  streets  or  sidewalks,  Scun-  6  ^st,  427) ;  the  congr^ating  of  carts 
mon  V.  Chicago,  26  111.  424;  Runyon  for  the  reception  of  slops  from  the  dia- 
D.  Bordine,  14  N.  J.  L.  472;  Beatty  v.  tilleriea  (People  v.  Cunningham,  1 
Gilmore,  18  Pa.  463.    As  to  power  o(  Denio   (N.    Y.)   624) ;    the   coUecting 
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trol  streets  has  even  been  held  not  to  authorize  the  municipal  au- 
thorities to  allow  them  to  be  encroached  upon  hy  the  adjoining 
owner,  by  erections  made  for  his  exclusive  use  and  advantage,  such 
as  porches  extending  into  the  streets,  or  fighU  of  stain  leading  from 
the  ground  to  the  upper  stories  of  buildings  standing  on  the  line  of 
the  streets.'  The  person  erecting  or  maintaining  a  nuisance  upon  a 
public  street,  alley,  or  place,  is  liable  to  the  adjoining  owner  or  other 
person  who  suffers  special  damage  therefrom.'  Special  injury  must 
always  be  shown  to  entitle  such  adjoining  owner  to  maintam  an 
action.* 

crowdB  in  the  streeta  by  uung  violent  n-aa  held  a  public  nuisance,  and  that 
and  indecent  language  to  those  pass-  the  city  had  no  power  to  contract  for 
ing  in  the  street,  thereby  obstructing  such  a  structure  in  such  a,  place.  The 
their  free  passage  (Barker  n.  Cktmmon-  common  council  of  a  city  can  only 
wealth,  19  Fa.  St.  412;  Rex  v.  Sarmon,  contiact  by  ordinance,  resolution,  or 
1  Burr.  516),  have  severally  been  held  order,  and  an  illegal  and  void  con- 
nuisances,  as  annoying  the  whole  com-  tract  cannot  form  the  groundwork  of 
munity,  and  incommoding  and  en-  an  estoppel.  Pettis  v.  Jonnaon,  56  Ind. 
dangering  the  travelling  public."     Per  139. 

Appleton,  J.,  in  Davis  v.  Bangor,  42  ■  Whaley  n.  Wilson,  112  Ak.  627; 
Me.  522.  A  borough  under  iU  police  First  Nat.  Bank  v.  Tyson,  133  Ala. 
power  may  pass  an  ordinance  to  pre-  459,  quoting  text )  Hamiss  v.  Bulpitt, 
vent  obstruction  of  a  sidewalk  by  t>er-  1  Cal.  App.  140;  Anisfield  Co.  v.  Gross- 
sons  lounging,  loafine,  or  congregating  man,  98  IU.  App.  180;  C^cinnati, 
thereon  and  provide  for  summan^  pun-  R.  &  M,  R.  Co.  v.  Miller,  36  Ind.  App. 
ishment.  Commonwealth  v.  Challis,  26;  Forbes  v.  Detroit,  139  Mich.  230; 
8  Pa.  Super.  Ct.  130;  Morristown  v.  Simis  v.  Brookfield,  34  N.  Y.  Supp. 
Mover,  67  Pa.  355.  695 ;  HaU  o.  McCaughey,  51  Pa.  St.  43 ; 
f  People  ».  Carpenter,  I  Mich.  273.  Stetson  v.  FaTon,  19  Pick.  (Mass.)  147; 
Chief  Justice  Whipple,  in  this  case,  de-  Evans  v.  Chicago,  St.  P.  M.  &  O.  R.  Co., 
nies  that  such  a  use  of  the  streets  can  86  Wis.  597.  It  has  been  held  in  Michi- 
be  authorized  by  the  l^slature,  since  gan  tliat  an  alley  is  not  to  be  r^arded 
it  would  destroy  the  vested  righte  of  as  a  public  highway,  so  that  an  obatnic- 

froperty  owners  under  the  dedication;  tioa  thereof  will  be  held  to  be  a  publio 

ut  this  is  an  extreme  view.    Com-  wrong,    Paul  n.  Detroit,  32  Mich.  110; 

monwealth  v.  BUisdell,  107  Mass.  234;  Bagley  v.  People,  43  Mich.  355.    But 

McClellan  v.  Weston,  49  W.  Va.  669,  the  obstruction  of  a  r^ht  of  egress  by 

quoting  text;  Kalteyer  v.  Sullivan,  18  an  alley  is  a  special  injury  giving  an 

Tex.  Civ.  App.  488,  quoting  text;  infra,  flutter  a  right  to  nominal  damages. 

i  1183.  Bannon  v.  Murphy  (Ky.),  38  8.  W. 

A    city   has   exclusive  .jurisdiction  Rep.  889. 
over  its  streets  and  alle^,  not  for  the         '  Barrows    ir.    Sycamore,     ISO    111. 

purpose    of    appropriating    them     in  588;    Morris  &  E.   R,.  Co.  v.  Newark 

perpetuity  to  the  use   of   private   in-  Passenger  R.  Co.,   51  N.  J.  Eq.  379; 

dividuals,  but  to  keep  them  open  and  Hays  v.  Columbi.ina  Tel.  Co.,  21  Oliio 

frte  to  all.     Wood  v.  Meai^,   12   Ind.  Cir.  Ct.  480;    Guilford  v.  Minneapolis 

515;   People  v.  Cunninxham,  1  Denio  &  St.  L.  R.  Co.,  94  Minn.  108;  Ray  v. 

(N.  Y.),  524;   Hart  ».  Albany,  9  Wend.  Colby    (Neb.),    97   N.    W.    Rep.   591; 

(N.  Y.)  571.     And  where  the  owners  of  Wilson  u.  West  4  Slade  MiU  Co.,  28 

a  building  leased  the  same  to  the  city.  Wash.  312. 

and  the  condition  was  that  they  weic         What  adjoiniTig  otoncr  must  Aow  to 

to  construct  an  iron  stairway  on  the  ouir  Tnaintain  an  action  for  damam.    Abbott 

(tde  of  the  building,  oecupyinj  for  that  v.    Mills,   3   Vt.    521;     McLauchlln   *. 

pwjxtae  five  feet  of  the  adjoininq  alley.  Charlotte    &   8.   C.  R.  Co.,  6  Rich. 

and  by  the  contract  the  city  grantea  (S.  C.)  Law,  583;   Runyon  v.  Bordine, 

to  said  parties  a  perpetual  right  to  14  N.  J.  L.  472,  holding  that  where  a 

maintain  such  stairway,  the  stairway  ditch  was  dug  in  an  aUey  in  front  6t 
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§  1132  (661).  Jariidictton  Id  Equity  st  InsUnco  of  Abattwa.  —  As 
to  the  righi  lo  relief  in  equity,  it  may  be  considered  as  settled  that 
a  party  entitled  to  a  ri^t  of  way  over  a  street  may  be  protected  in 
the  enjoyment  thereof  by  restraining  the  erection  of  obstructions 
thereon;  but  the  mere  allegation  of  irremediable  mischief  from 
the  acts  complained  of  b  insufficient;  facts  must  be  stated  to  show 
that  the  apprehension  of  injury  is  well  founded.'    The  abutter  must 

the  pluntiff'e  lot,  trespass  on  tbe  case  Lon^orth  v.  Sedevic,  166  Ho.  221; 
vas  the  proper  tana  of  action;  Heck-  Davu  v.  New  York,  14  N.  Y.  S06; 
emtancHummel,  I9Pa.  St.  64;  Stet^  People  n.  Vaaderbilt,  26  N.  Y.  287; 
•on  v.  Faxon,  10  Pick.  (Mass.)  147;  People  t>.  Vanderbilt,  28  N.  Y.  396; 
and  se«  learned  opinioD  of  Putnam,  J.,  Mil&au  n.  Sharp,  27  N.  Y.  Qll;  Kal- 
as  tc  what  constitutes  special  or  par-  t«yer  v.  Sullivan,  18  Tex.  dv.  App. 
ticular  damases.  Haynee  v.  Thomas,  488,  quoting  text. 
7  Ind.  38;  Black  v.  Philadelphia  &  The  Supreme  Court  of  MinoU  holds 
R.  R.  Co.,  68  Pa.  St.  249 ;  Shaubut  v.  the  strict  doctrine  that,  ordinarily, 
St.  Paul  A  3.  C.  R.  Co.,  21  Minn.  502;  Muity  will  not  entertain  jurisdiction 
Pettis  V.  JahnsDQ,  56  Ind.  139.  An  of  a  Sill  where  one  dtiien  cluma  that 
adjoining  owner  cannot  treat  as  a  another  has  erected  buildings  in  the 
e  and  fill  up  sewer  constructed  public  streets,  and  seeks  their  abate- 


by  municipal  authority;    his  remedy  ment    as    a    nuisance.       To    justify 

is  by  action.     McGregor  (dty  of)  v.  the   interpoution   of   equity  in   such 

Boyle,  34  Iowa,  268;  poit,  H  1737-  cases,  it  should  appear  that  the  remedy 

1746.      A    person    obstructed    in    the  at  law  is,  for  some  reason,  inBufficient. 

pKiaecutioD   of   his   buuness   for    five  Dunning  v.  Aurora,  40  111.  481.     And 

days,    by    an    unauthoriied    toU-gate  such  is  the  view  in  New  Jersey.    Higbee 

vTrHs  a  public  highway,  may  recover  v.  Camden  &  A.  R.  &  T.  Co.,  20  N.  J. 

Lges  from  the  author  of  the  Eq.  435;  Morris  &  E.  R.  Co.  v.  Prud- 

Milarkey  ir.  Foster,  6  Or^.  den,   20   N.    J.    Eq,    530.     Compare 

aio;  anu,  j  1128,  note;  }  1129,  note.  BechUl  v.  Carslake,  11  N.  J.  Eq.  £00. 

See  pott,  ii  1259-1261,  as  to  n^ht  of  See  Bunnell's  Appeal,  69  Pa.  St.  £9. 

abutting  owners  to  maintain  actions  at  Coast  Line  R.  Co.  v.  Cohen,  50  Ga.  451. 

law   and   in   ec^uity    against   elevated  In   this   cose  the   court   holds  that   a 

railway  companies  occupying  the  pub-  court  of  equity  will  not  ent«rttun  a 

lie  streets.  bill  in  the  name  of  one  or  more  private 

Right  of  abiiUert  in  respect  of  publie  citizeoa  to  restiain  the  obstruction  of 

iquarta:    Where   the   municipal   coi^  a  public  street,  no  pnvate  injury  or 

poration   does   not   own    an    absolute  threatened    injury    being    atlejred    to 

estate,   but   holds   property  —  as,   for  such  eitisens  or  t^  their  property.     In 

example,   a   public   square  —  in   trust  such  a  case,  the  nuisance,  bem^  purely 

for  the  use  of  the  ^inhabitants,  the  a  public  one,  can  only  be  restrained  by 

light  of  adjoining  lot-owners  is  such  tbe  public  on  information  filed  by  a 

itaX  without  their  consent  the  legisla-  pubbc  officer,  to  wit,  by  the  solicitor- 

ture  cannot  authorize  the  corporation  general  for  the  circuit.    It  is  not  suffi- 

to  change  the  character  of  the  dedico-  cient  that  one  of  the  parties  is  a  lot- 

tion;     as,    for    example,    to    make    a  owner  on  the  street,  no  specific  injury 

1 J  of  ,t  foj  ninety-nme  years,  and  to  the  property  being  alleged,  but  only 

.  _i__  .!._    — ?i_   ._   .!._   ; ^  general  all^ation  that  damage  will 

.__ „  ,  result  to  said  lot.      Ih.     TThe   author 

Gallipolis,  7  Ohio,  Pt.  1>  218;   Haynes  prefers  the  view  taken  of  this  subject 

I.  Thomas,  7  Ind.  38.    See  anU,  chap,  m  White  v.  Flanni^in,   1  Md.  525, 

cd.,    on    Dedication,    JJ    1097-lICifl.  where  the  court,  having  r^ard  te  the 

3ee  Index,  title  Adulter.  nature  and  uses  of  a  street  in  a  popu- 

*  Coast   Line  R.   Co.   v.  Cohen,  60  lous   place,   and   considering   any   ob- 


,        .  ,  ^      ,  „  orking  irrep- 

1  Hd.  625;   Roman  v.  Strauss,  10  Md.    arable   mischief    to    the   street   as   a 
89  (obstructing  alley  by  railroad  track) ;  ttrut,  sustained    the  equity  jurisdic- 
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abo  show  that  he  suffers  special  damage  by  the  wrongful  obstruction 
of  the  street  or  by  its  diversion  to  uses  other  than  those  to  which 
streets  may  legitimately  be  devoted.  If  the  injury  is  only  such  as 
is  sustained  by  the  public  in  general,  redress  must  be  obtained  by 
some  proceeding  in  behalf  of  the  public,  and  not  by  private  and 
individual  action.  But  if  the  private  and  special  injury  to  the 
abutter  be  shown,  injunctive  relief  will  in  proper  cases  be  granted.* 

tion:  but  to  entitle  the  plaintiff  t<D  grade,  without  the  consent  of  tha 
an   injunction,  the  facts  showing  the   municipal  corporation  having  contnd 

Epecial  injury,  —  the  situation  of  his  of  this  matter;   and  an  adjoining  lot- 


Jlwell   V.   Greenwood,   26   Iowa,   377;    having   the   richt   to   use   the   streets, 
Macon  e.  Franklin,  12  Ga.  239;    Peo-   may,    under    the    lawB    of   Louigitma, 


property,     &c.,  —  should     be     stated,  owner,  or,  it  seems,  anv  other 

fel     ■■         "  ' '      ■        ■      ■■ 

Macon  v.  Franklin,  12  Ua.  239;    feo-  may, 

pleu.  Vanderbilt,  26N.  Y.  287;  Milhau  without   provinu   actual   damage,    __ 

V.  Sharp,  27  N.  Y.  611,  625;    Cooper  join  such  alteration.    Duffey  v.  Tllton, 

V.    Alden,    Barring.    Ch.    (Mich.)    72;  K  La.  An.  283. 

Savannah,  A.  &  G.  R.  Co.  v.  ShieU,  33         Although  tlie  soliciting  of  pn»$engers 

Ga.  601;   Bechtel  v.  Caislake,  11  N.  J.  by    expresamen    and    hold,    runn^ra   in 

Eq.  600;  Parsons  o.  Atlanta  tJniversity  front  of  a  TuUroad  ttation  is  a  pubUo 

Tr?.,  44  Ga.  529;    Payne  v.  McKioley,  nuisance,   the   railroad    company   not 

64  Cal.  532.  being  deprived  of  free  access  to  the 

A   nulway   erected   upon   a   public  street  in  front  of  its  depot,  or  hindered 

street  for  a  temporanf  purpose,  by  per-  or  interrupted  in  its  business,  is  not  so 

mission  of  the  mumoipal  corporation,  specially  mjured  as  to  be  entitled  to 

may  be  a  public  nuisance;    but,  if  so,  an  injunction.     I^ttsburgh,  P^.  W.  & 

it  is  to  be  abated  by  a  proceeding  on  C.  R.  Co.  v.  Cheevers,  149  111.  430. 
behalf  of  the  State ;   an  owner  of  abut-         '  Hart  c,  Buckner,  2  II.  S-  App.  488 ; 

ting  land  cannot,  it  was  held,  enjoin  FitEgeraldn.  Barbour, 3  U.S.  App.  565; 

the  construction  of  such  a  road;    but  Rainey  e.  Herbert,  3  U.  S.  App.  592; 

quaere.      Gamett   v.    Jacksonville,  St.  55  Fed.  Rep.  443;  Whaley  v.  Wilson, 

A.  &  H.  Ry.  Co.,  20  Fla.  889;    poet,  112Ala.627;  First  Nat.  Bank  c.  Tyson, 

S   1585.   note;   Potter  u.   Menasha,   30  133  Ala.  459;  Roberts  v.  Mathews,  137 

Wis.  492.  Ala.523;  Weissu. Taylor,  144  Ala.  440; 

Several  distinct  ovmera  cannot  join  in  First  Nat.  Bank  v.  Tyson,  144  Ala.  457; 
a  1^1.  Hinchman  v.  Paterson  H.  R.  Hamiss  v.  Bulpitt,  1  t^.  App.  140; 
Co.,  17  N.  J.  Eq.  75.  But  where  the  Robbins  v.  White,  52  Fla.  613;  Bar- 
defendant  is  alleged  to  have  no  power  rows  ti.  Sycamore,  1.50  lU.  58S;  Anis- 
to  use  the  street  and  the  question  is  field  Co.  v.  Grossman,  9S  111.  App.  180; 
common  to  all  the  abutters,  their  Martin  p.  Marks,  154  Ind.  649;  O'Brien 
joinder  in  the  suit  would  not  seem  to  t.  Central  Iron  &  Steel  Co.,  158  Ind. 
the  author  to  make  the  bill  multi-  218;  Cincinnati,  R.  &  M.  R.  Co.  v. 
fariouB.  But  that  such  joinder  i»  per-  Miller,  36  Ind.  App.  26;  Young  v. 
missible,  see  Belknap  v.  Trimble,  3  Rothtock,  121  Iowa,  588;  Stetson  v. 
Paige  Ch.  576;  Oakley  v.  Williams-  Faxon,  19  Pick.  (Mass.)  147;  Foibes 
burgh,  6  Paige  Ch.  (N.  Y.)  262;  Cat-  v.  Detroit  139  Mich.  280;  Long  ». 
lin  V.  Valentine,  9  Paige  Ch.  (N.  Y.)  Minneapolis,  61  Mmn.  46;  Gunimch 
675;  Peck  ii.  Elder,  3  Sandf.  (N.  Y.),  v.  Hamm,  62  Minn.  42;  Johnson  p. 
126;     Wetmore    v.    Story,    22    Barb.  Andengaard,  100  Minn.  130;    Guilford 

S.    Y.)    4M;     Doolittle    v.    Broome  B.Minneapolis  &  St.  L.  R.  Co.,  94  Minn, 

unty  Sup.,  18  N.  Y.   155;    Cody  v.  108;    Hay  v.  Colby  (Neb.),  97  N.  W. 

Conger,    19   N.    Y.    256;     Milhau    v.  Rep.  .591;  Morris  &  E.  R.  Co.  p.  New- 

Sbarp,    27    N.    Y.    611;     Gillespie    *.  ark  PasseneerR.  Co.,  51  N.  J.  Eq.  379; 

Forrest,  18  Hun.  (N.  Y.),  UO;  Rainey  Adler  v.  Metropolitan  El.  R.  Co.,  138 

V.  Herbert,  3  V.  S.  App.  592;   55  Fed.  N.  Y.   173;    Wakeman  v.  WUbut,  147 

Rep.  443.  N.  Y.  657;    Ackerman  v.  True,  176 

A  lot-owner  has  no  right  to  raise  or  N.  Y.  353,  rev'g  71  N.  Y.  App.  Div. 

lower  the  sideuifdk  or  street  in  front  of  143;   Hatfield  v.  Straus^  189  NT  Y.  208, 

him,    when    built    to   an    established  aEf'g  117  N.  Y.  App.  Div.  671;   Simii 
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Individual  owners  of  tots  adjacent  to  a  public  square,  the  value  of 
which  is  affected  by  an  illegal  diversion  of  the  uses  of  the  public 
place,  have  such  rights  and  interests  that  they  may  maintain  a  bill 
in  equity  to  enforce  the  trust  or  to  restrain  the  appropriation  of 

the  public  square  by  the  original  proprietors,  or  by  others,  to  their 
private  use,  or  to  any  use  inconsistent  with  the  purpose  for  which 
it  was  dedicated.' 

V.  Brookfield,  34  N.  Y.  Swop.  695;  ciple  should  not  be  extended,  eapecUlly 

[isveiy  V.  HannigaQ.  52  N.  Y.  Siiper.  in   a   caae   where   the   defendant    has 

Ct.  463;    People  c  Aheam,  124  N.  ¥.  erected  the  main  wall  of  his  house  on  a 

App.  Div.  840;    Haj^s  v.  Columbiana  portion   of  the   street.      Ackeiman   v. 

Tef  Co    21  Ohio  Cir.  a.  480;  Hall  v.  True,  175  N.  Y.  353,  365.    A  person 

UcCaugney,  51  Pa.  St.  43;    Clymer  v.  who,  by  leasoa  of  a  fence  in  a  public 

Roberta,  220  Pa.  102;   Gray  ti,  Charles  way,   is   compelled   to   draw   logs   by 

&  W.  C.  R.  Co.,  81  8.  Car.  370;  Wilson  another  way,  is  specuMy  dajnaged  by 

».  West4SladeMil]Co.,28Wash.  312;  the  obstruction   of  the   highway   and 

Pence  c.  Bryant,  54  W.  Va.  263;  Evans  entitled  to  maintain  an  action  for  an 

V.  Chicago,  St.  P.  M,  &  O.  R.  Co.,  80  injunction.     Wakeman  v.  Wilbur,  147 

Wis.  597:    Tilly  v.  MitcheU  A  Lewis  N.  Y.  657.     In  BilUrd  v.  Erhart,  35 

Co.,  121  Wis.  1 ;  Milwaukee  BoUer  Co.  Kan.  611,  it  wos  held  that  theownerof 

V.  Wadhams  Oil  Co.,  126  Wis.  32.  a  city  lot  is  not  entitled,  as  a  matter 

A  public  nuisance  as  to  a  person  who  of  right,  to  an  injunction  agaimt  Ike 
is  specially  injured  thereby  in  the  en-  obstruction  of  a  aidewiUk  when  the 
joyment  or  value  of  his  lands,  becfsnca  obstruction  is  not  opposite  or  contigu- 
alsoa  private  nuisance;  and  tAe  person  ous  to  the  plaintifrs  lot,  since  the 
tpeciauy  injured  has  a  rij;ht  of  private  injury  and  nuisance  complained  of 
action  to  enjoin  the  continuance  of  the  does  not  differ  in  kind  from  that  sus- 
nuisance.  Ackennann.  True,  175  N.  Y.  tained  by  the  public.  A  similar  ruling 
353,  rev'g  71  App.  Div.  143.  In  New  appears  to  have  been  made  in  Robioson 
York  the  doctrine  of  lacke»,  as  affect-  n.  Brown,  182  Mass.  266. 
inR  the  right  of  one  property  owner  to  '  LeClercq  v.  Gallipolis,  7  Ohio, 
enjoin  an  encroaehment  by  another,  Part  1,21S:  approved,  Hubero.  Galley, 
is  lounded  upon  principles  of  estoppel;  18  Ohio,  18,  27;  Brown  v.  Manning, 
and  if  there  be  no  element  of  estoppel,  6  Ohio,  208,  305.  These  cases,  diB- 
the  mere  fact  of  delay  in  seeking  le-  tinf;uished  from  Smith  v.  Heuston,  6 
drees  will  not  bar  relief.  Ackerman  o.  Ohio,  101,  in  which  it  was  ruled  that 
Tliie,  175  N.  Y.  353,  362;  Galway  v.  individual  lot-owners  around  a  square 
MetropoUtan  El.  R.  Co.,  128  N.  Y.  132,  conveyed  to  the  county  for  "the  use 
153.  In  a  suit  by  one  property  owner  of  public  county  buildings,"  including 
to  enjoin  an  encroachment  upon  the  a  court-house,  have  not  such  special 
street  by  an  adjoining  owner,  the  ex-  interest  as  will  enable  them  to  main- 
tent  of  the  injury  is  not  generally  con-  tain  a  bill  to  enjoin  the  county  author- 
sidered  as  verv  unportant.  It  should  ities  from  leasing  portions  of  the  square 
be  substantial,  of  couise,  and  not  to  individuals,  the  court  sa^g:  "If 
merely  nominal,  and  the  fact  that  the  rights  of  the  county  are  violated  or 
numerous  persons  have  been  injured  threatened,  redress  must  bo  sought  in 
by  the  act  is  no  ground  for  a  denial  of  the  name  of  the  county  or  its  acknowl- 
the  relief.  Wakeman  v.  Wilbur,  147  edged  agents."  See  Chaprnan  p.  Gor- 
H.Y.fl57,663;  Ackermaan.  True,  175  don,  29  Ga.  250;  Indianapolis  p.  Croas, 
N.  Y.  353,  361.  7  Ind.  9;    Haynes  v.  Thomas.  7  Ind. 

It  has  been  said  that  the  courts  38;  Rowan  v.  Portland,  8  B.  Mon. 
have  p»ne  very  far  and  to  the  limit  in  (Ky.)  232;  Cook  v.  Burlington,  30 
decUnmg  to  require  parties  who  have  Iowa,  94;  Rutherford  v.  Taylor,  38 
made  temporai-y  erections  which  en-  Mo.  315;  Lutterloh  v.  Cedar  Keys,  15 
croacb  upon  the  streets  to  remove  Fla.  SOQ;  Seguin  v.  Ireland,  58  Tex. 
th^,  whore  no  damage  or  injury  was  183;  Harris  Sjunty  v.  Taylor,  58  Tex. 
sustained  by  the  party  invoking  the  690;  ante,}  HOO-  Non-adjacent  prop- 
aid  of  the  court,  and  even  that  prin-  erty  owners  upon  square  cannot  com' 
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§  1133  (662).  ObatnieUon;  Btasdy  of  0<»pontlo]i;  ZJactmaiit. — 
A  municipal  corporation  entitled  to  the  possession  and  control  of 
streets  and  public  places  may,  in  ie«  corporate  name,  recover  the 
same  in  ejectment.  Where  it  possesses  the  fee,  although  in  trust  for 
public  uses,  there  are  no  technical  obstacles  in  the  way  of  maintain- 
ing such  an  action  against  the  adjoining  proprietor  or  whoever  may 
wrongfully  intrude  upon,  occupy,  or  detain  the  property.  And 
where  the  adjoining  proprietor  retains  the  fee,  the  courts  have  over- 
come the  technical  difficulty  by  regarding  the  right  to  the  posses- 
sion, use,  and  control  of  the  property  by  the  municipality  as  a  l^;al, 
and  not  a  mere  equitable  ri^t.*    But  power  of  summary  forcible 

plain  of  its  being  closed  up  by  the  Cosby  v.  Owensboro  A  R.  R.  Co.,  10 

municipal  authonties.  Kettle  v.  Fre-  Bush  (KyOi  ^^'  Shaubut  v.  St.  Piuil 
mortt,  1  Neb.  329.  &B.C.  R.  Co..  21  Hinn.  502;  and  see 

"It  has  been  BO  often  and  uniformly  Patterson  t>.  Duluth,  21  Hinn.  493; 
held  by  the  Supreme  Court  of  Louivurna  Sevety  v.  Central  Pac.  R.  Co.,  51  Col. 
that  puWic  pIocM  within  the  limits  of  a  194;  GUbert'a  Case,  70  N.  Y.  361; 
corporation  cannot  be  appropriated  to  Story  v.  New  York  El.  R.  Co^  90  N.  Y. 
private  use,  and  that  individual  coi^  122;  Lohr  v.  MetropoLtan  ^.  R.  Co., 
poratorB,  as  well  as  the  oSicera  of  the  104  N.  Y.  268;  Sadler's  Case,  104 
corporation  [and  the  corporation  in  its  N.  Y.  229;  N.  Y.  Diat.  R.  Co^  Matt«r 
own  name],  luive  the  right  to  prevent  of,  107  N.  Y.  42;  McCarthy  d.  Syracuse, 
such  appropriation,  and  to  sue  for  the  46  N.  Y.  104;  pott,  Si  1259,  1280; 
demolition  and  removal  of  buildings  ante,  {{  1123,  1124;  Branahan  c. 
erected  on  them  by  individuata,  that  (Hnc.  Hotel  Co.,  39  Ohio  St.  333  (usioK 
the  question  can  no  longer  be  consid-  publicetreetforaAodt-standheld illegal 
cred  on  open  one."  Per  Roit,  J.,  Her-  and  enjoined,  though  used  under  au- 
bert  V.  Benson,  2  La.  An.  770.  In  this  thority  of  a  city  ordinance), 
case  the  court  sustained  the  action  of  In  Kansa*  it  is  held  that  the  mer« 
the  plaintiff  seeking  to  abate  as  a  fact  that  private  lot*  fronting  unon 
nuisance  a  warehouse  erected  by  the  puUic  m-aund*  are  theiet^  increased  in 
defendant  on  the  bank  of  a  river  within  value  does  not  create  b  truat  in  such 
the  corporate  limits  and  in  front  of  public  grounds  which  the  ownera  td 
the  plaintiff's  bouse.  New  Orleans  v.  the  lots  can  enforce  in  equity;  but 
Gravier,  II  Mart.  (La.)  m.  b.  602,  also  that  where  the  owners  of  lands  dedi- 
holdathatanyinhabitant hasthisrif;lit.  cate  a  portion  thereof  to  public  uses, 
It  has  been  held  that  no  one  haa  a  nght  as  parks,  or  otherwise,  and  after  such 
to  occupy  the  street  in  front  of  another's  dedication  sell  and  conv^  lots  in  the 
house  to  carry  on  a  trade  or  business,  remaining  portion,  fronting  on  such 
and  the  adjoining  owner  may,  if  necea-  public  grounds,  to  others,  who  erect 
sary,  use  force  to  remove  one  who  so  tastLng  and  valuable  improvementa 
occupies  the  street;  therefore,  where  thereon,  a  trust  is  created  therein 
a  cabman  refused  to  drive  away  his  cab  wliich  may  be  enforoed  in  equity  by 
from  in  front  of  a  hotel,  and  was  re-  those  lot-owners.  Franklin  County 
moved  by  a  policeman  at  tlie  request  Com'rs  v.  Lathrop,  0  Kan.  453;  ante, 
of  the  owner  of  the  hotel,  the  policeman  chap,  xxiii.  on  Dedication,  ji  1094, 
was  not  guilty  of  an  assult.  Vander-  1103,  1104. 
smith's  Case,  10  Pa.  Law  J.  523.  '  Dummei 

At    to    r'ighu    of    adjoining    oiener,   ground"),  2C  ...  ..  _.   _.. ,    

Nelson  v.  Godfrey,  12  111.  22,  23;  Indi-  L^d  4  Imp.  Co.  r.  Hoboken,  36  N.  J. 
anapolis  v.  Croa.i,  7  Ind.  9;  lb.  38;  L.  540;  Greenwich  v.  Easton  it  A.  R. 
MUhau  ».  Sharp,  27N.Y.611;  Cooper  Co.,  24  N.  J.  Eq.  217;  25  N.  J.  Eq. 
v.  Alden,  Earring.  Ch.  (Mich.)  72;  565;  Robins  r.  McGehee,  127  Ga.  431, 
Alden  ».  Pinney.  12  Fla.  348;  Price  p.  435;  Chestero.  Wabaah,C.  AW.R.Co., 
Thompson,  48  Mo.  3S3;  Parsons  i>.  182  III.  382;  Qeveland  v.  Qeveland, 
Atlanta  University  Trs.,  44  Ga.  529;  C.  C.  ft  St.  L.  R.  Co.,  93  Fed.  113, 117, 
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removal  of  obstructions  from  streets,  conferred  by  statute  upon  the 
city  authorities,  can  only  be  exercised  by  ordinance  to  the  extent 

citing  tert;  Fallon  v.  Mehrenfeld  8  Y.)  459;  PerryBviUe  &  Z.  PI.  R.  Co.  v. 
Ohio  St.  440;  AabuTy  Park  n.  H&wtm-  Runaxe,  20  Pe..  St.  96;  Penyaville  A, 
hurst,  67  N.  J.  L.  682.  See  New  York  Z.  PI.  R.  Co.  r.  Pineman,  20  Pa.  St.  99. 
Elevated  Railway  caaes,  cited  po&t.  The  roads  of  jOTni  ttock  companiea  are 
Si  1259-1261;  Lewis  Em.  Dom.  {  647,  not  included  in  the  act  (St.  Catharines 
and  cases;  Jereey  City  v.  Central  R.  v.  Gardner,  20  Upper  Can.  C.  P.  107; 
Co.,  40  N.  J.  Eq.  417;  Winona  v.  Huff  b.  c.  in  appeal,  21  Upper  Can.  C.  P. 
("public  equare"),  11  Minn.  119;  190;  aee  also  Port  Whitby,  L.  8.  & 
IQinkenerp.McKeeBport  Seh.  Dirt.,  11  H.  B.  Co.  v.  Whitby,  18  Upper  Can. 
Fa.  St.  444;  Hannibal  v.  Draper  Q.  U.  40;  Queen  o.  Brown  &  Street,  13 
(•'church  ground"),  15  Mo.  634;  Bath  Upper  C^an.  C.  P.  356),  unless  purchased 
T.CMn'rsB.  Boyd  ("town  commons''),  or  otherwise  legally  acquired  by  the 
1  Ire.  (N.COLaw,  194;  HobokenH.  E.  municipalities  in  which  situate.  Queen 
Church  o.  Hoboken  (ejectment  by  ci^  v.  Pans,  12  Upper  Can.  C.  P.  445; 
for  public  "squAre"),  33  N.  J.  L.  13;  Queen  v.  Louth,  13  Upper  Can.  C.  P. 
Weepmg  Water  o.  Reed  21  Neb.  261  615;  see  also  Totten  v.  HaUigan,  13 
(also  ejectment  for  "public  square").  Upper  Can.  C.  P.  667;  Samia  v.  Great 
The  text  quoted  and  approved.  Chi-  Western  R.  Co.,  21  Upper  Can.  Q.  B. 
cago  e.  Wnght,  69  111.  318,  322;  Cali-  50,  62;  ^t»ibbon  v.  Toronto,  26 
fomia  City  v.  Howard,  78  Mo.  88.  Upper  Can.  Q.  B.  137;  Thurlow  v. 
Where  a  corporation  has  a  legal  title  Bogart,  16  Upper  Can.  Com.  Pi.  1; 
to  the  soil  ol  the  commons  or  public  Wellington  County  v.  Wilson,  14  Upper 
streets,  it  may  maintain  ejectment  to  Can.  Com.  Pi.  299 ;  a.  c.  16  Upper  Can. 
recover  the  possesion  thereof.  Savan-  Com.  PI.  124;  Harr.  Munic.  Man, 
nah  V.  Steamboat  Cki.,  R.  H.  Charlt.  (5th  ed.)  482,  483;  Biggar,  Munic. 
(Ga.)  342.  Law,  J.,  expressed,  argu-  Man.  (Canada,  1900)  p.  ffil.  A  muni- 
endo,  tlie  opinion  that  where  the  p\iblic  cipal  coiporation  may,  it  would  seem, 
or  corporation  have  an  easement  only,  resort  to  equity  in  proper  coses,  to 
and  not  the  fee,  the  remedy  for  a  viola-  restrain  an  illegal  interference  by  a 
tion  of  the  right  is  not  by  private  railroad  or  other  company  with  streets 
action,  but  by  public  prosecution,  which  are  placed  under  municipal  con- 
Under  the  statutes  of  WiscoTWin,  a  city  .trol.  Attorney-General  v.  Bytown  & 
cannot  maintain  ejectment  to  recover  Nepean  Road  Co.,  2  Grant  (Canada) 
a  public  street  or  alley.  Racine  v.  Crot-  R.  626;  pott,  J  1229,  note.  A  road  or 
aenberg,  61  Wis.  481.  bridge   may  have  originated   in  the 

For  an  injury  which  an  individual  convenience  or  for  the  protection  of 

or   a   corporation   suffers   in   common  individuals,    and   yet    afterwards   b&- 

with  the  public  generally,  equity  will  come  of  public  right  a  pvbtie  roorf  or 

not  relieve.     Denver  A  S.   R.   Co.   v.  bridge.     King  «.  Northampton,  2  M.  i, 

Denver  aty  R.  Co.,  2  Colo.  673;  pMi,  S.  2B2;    Rosein  v.   Walker,  6  Grant 

Sf  1229,  note,  1261.  (Canada),  619;    Queen  v.  Boulton,  15 

CoTUtrvetum  of  Canadian  Municipat  Upper   Can.    Q.    B.    272;     O'Brien   v. 

Ad  vetting  highwayt,  tlTMtt,  itc,  in  Iht  Trenton,   6   Upper  Clan.    C.    P.   350; 

mwti^palily,  give*  ^dy  a  qiuili)ied  right  Daniel  v.  North.   11   East,  375,  note; 

to  Iht  munidTxday.    The  municipal  act  Queen  v.   East  Mark,   11   Q.   B.   877; 

of  t/pper  Canada  contains  the  provision  Queen  v.  Petrie,  4  E.  &  B.  737;    Mal- 

that  ''every  public  road,  street,  bridge,  loch  v.  Anderson,  4  Upper  Can.  Q.  B. 

or  other  highway  in  a  city,  township,  481;   Queen  v.  Spence,  H  Upper  Can. 

town,  or  incorporated  village  shall  be  Q.  B.  31 ;   Queen  v.  Gordon    6  Upper 

veded  in  the  ratmicipality.''^    65  Vict.  Can.  C.  P.  213;   Queen  v.  Glamoisan- 

ch.  42,  i  627.    The  word  "highway"  is  shire,  2  East,  366,  note;   ICing  v.  West 

here   used   In   its    broadest   sense,   as  Yorkshire,    5   Burr.    2594;     Queen   v. 

including  all  public  ways.     It  is  made  Yorkville,  22  Upper  Can.  C.  P.  431; 

to  inclu^  not  only  pubbc  roads,  streets,  Houfe   v.   Town   of   Fulton,   29    Wis. 

and  bridges,  but  other  highways.     See  296.      Every   individual   in   the   com- 

Fort  Edward  ft  Ft.  M.  PI.  R.  Co.  v.  munity   has  an  equal  right  to  use  a 

Payne,  17  Barh.  (N.  YJ. B67;  Penys-  pubhc  road,  street,  or  bridge.     The 

vilfc  4  Z.  PI.  R.  Co.  V.  Thomas,  20  Pa.  municipal     corporations     cannot     bo 

St.  91;  Benedict  v.  Cknt,  3  Barb.  (N.  deemed  proprietors,  and  a«  such  entitled 
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that  their  right  is  clear,  and  only  in  such  a  manner  that  it  does  not 
invade  such  rights  as  from  their  nature  need  to  be  first  lawfully  de- 
termined by  adjudication.  The  power  cannot  be  used  to  determine 
the  rights  of  private  proper^,  and  whenever  it  is  used  to  that  end 
it  is  illegal.* 

5  1134  (663).  B«msd7  of  Abuttw.  —  Where  the  public  acquires 
only  the  use,  and  the  fee  reTnains  in  the  original  proprietor  or  abniter, 
the  latter  is  considered  to  be  the  owner  of  the  soil  for  all  purposes 
not  inconsistent  with  the  public  and  municipal  rights,  and  may 
maintain  actions  accordingly.  Thus  it  has  been  held  that  he  may 
■maintain  ejectment  against  an  individual  who,  without  lawful  au- 
thority, erects  a  private  building  upon  a  pubUc  square  under  a 
lease  from  the  local  authorities,  they  having  no  power  to  authorize 
such  a  use.  The  recovery  is,  of  course,  subject  to  the  public  ease- 
ment. It  does  not  fall  within  the  plan  of  this  work  to  treat  at  length 
of  the  rights  of  action  of  the  ori^nal  proprietor  or  adjoining  owner, 
but  they  will  be  found  discussed  in  die  cases  and  authorities  cited 
below.  We  remark  only  with  respect  to  streets  and  public  places 
in  cities  that  ejectment  by  the  adjoining  owner  seems  to  be  a  singu- 
larly inapt  remedy  for  an  illegal  use  or  occupation  thereof.*    Where 

to  control  the  possession,  any  more  Western  R.  Co.,  17  Upper  Can.  Q.  B. 
than  any  other  corporation  or  person  fiS;  Biggar,  Hunic.  Man.  (Caiuda, 
interested    in    the    streets,    roads,    or   1900)_,  pr8l9-S22. 

highways.  The  propertu  vested  in  the  It  is  not  necessary,  in  order  to  en- 
municipoi  corporations  by  the  Act  is  a   able  a  city  to  maintain  ejectment,  that 

r  lifted  one,  to  be  held  and  exercised  it  ahould  have  passed  an  ordinance 
the  benefit  of  the  whole  body  of  regulating  or  defining  the  obstruction, 
the  corporation.  They  hold  as  trustees  Hawkshurst  v.  Asbury  Park,  G5  N.  J. 
for  the  public,  and  not  by  virtue  of   Eq.  496. 

any  title  which  confers  possession  '  New  York  A  L.  B.  R.  Co.  v.  South 
sufficient  to  maintain  an  action  of  Amboy,  57  N.  J.  L.  252 ;  Vanttlburgh 
ejectment  (Samia  *.  Great  Western  R.  v.  Shann,  24  N.  J.  L.  740;  Austin  b. 
do.,  21  Upper  Can.  Q.B.  59),  but  may,  Murray,  16  Kek.  (Masa.)  126;  State 
it  seems,  sue  for  injuries  done  to  roads  v.  Jersey  City,  34  N.  J.  L.  33 ;  State  v. 
or  bridges  within  their  jurisdiction.  Cadwalader,  36  N.  J.  L.  283,  287; 
See  Thurlow  v.  Bogart,  15  Upper  Can.  Avis  v.  Vineland,  55  N.  J.  L.  285; 
C.  P.  1;  Wellington  County  v.  Wilson,  Dawes  *.  Hightstown  45  N.  J.  L.  127. 
14  Upper  Can.  C.  P.  299 ;  a.  c.  16  Upper  See  also  Dawes  v.  Hightstown,  45  N.  J. 
Can.C.P.124;  Queen  u.  Fitzgerald,  39  L.500,andChUdsii.Nelson,6B  Wis.  125. 
Upper  Can.  Q.  B.  297;  but  see  Vespra  •  Barney  v.  Keokuk,  94  U.  S.  324, 
V.  Cook,  26  Upper  Can.  C.  P.  182.  See  8.  c.  4  Dillon,  593;  Perry  v.  New  Oi^ 
Storyw.  NewYorkEl.  R.  Co.,90N.  y.  leans,  M.  4  C.  R.  Co.,  55  Ala.  413, 
122,  156;  Lahr  v.  Metropolitan  EL  R.  citing  and  approting  tert;  Stiles  v. 
Co.,  104  N.  Y.  268.  Defendants,  if  Curtis,  4  Day  (Conn.),  328;  Peck  v. 
intending  to  deny  property  or  posses-  Smith,  1  Conn.  103;  Woodruff  v.  Neal, 
sion  when  sued  by  a  municipal  corpora-  2S  Conn.  168;  Brakken  v.  Minneapolis 
tion  as  proprietors  of  a  road  claiming   &  St.  L.  R.  Co.,  28  Minn.  41;    Bissell 

EropertyorexcluBivepoasession.should,  v.  N.  Y.  Cent.  R.  Co.,  23  N.  Y.  61; 
..  _i .  i_  1..-..  »u.  ..:_u.  .,  prop.  Sherman  v.  McKeon,  38  N.  Y.  266; 

Great  Northern  Pac.  R.  Co.  «.  Lake,  10  U. 
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the  fee  is  in  the  public  the  abutter  may  maintain  the  appropriate 
actions  at  law  and  in  equity  to  enforce  his  special  rights  and 
easements  in  the  streets.' 

D&k.  Ml  (building  erected  in  street) ;  S.  R.  Co.,  24  N.  Y.  655,  it  was  decided 

Cooper  V.  %mth,  0  Serg.  &  Rawle  (Pa.),  that  ejectmetd  would  lie  in  favor  of  the 

26;  Tillmes  v.  Harsh,  67  Fa.  St.  512;  owner  of  the  fee  in  land  subject  to  a 

BoQii^v.  Petersburg,  3  Rand.   (Va.)  publio    easement, — ^for    example,     a 

563;  Warwick  o.  Havo,  15Gratt.  (Va.)  street,  —  against  a  party  appropriating 

528;   Pomeroy  v.  Mills  (public  square),  it  to  private  occupation,  such  aa  the 

3  Vt.    279;    See  also  Coateworth  «.  laying  down  therein,  by  a  railroad  com- 

Lehigh   Val.   R.   Co.,    158  N,  Y.  451,  pany,  of  its  track. and  rails.     And  it 

afg  24  N.  Y.  App.  Div.  273.     The  was    thus    held,     notwithstanding    it 

(ROTi«r  of  the  fee  may  maintain  eject-  was  argued  that  no  judgment  which  the 

ment  to  oust  a  railroad  company  which  plaintiff  could  obtain  would  give  him 

has  laid  its  tracks  in  the  street  without  a  right  to  the  premises,  as  the  public 

authority    of    law,      St.     Columbus  would  still  be  entitled  to  use  them 

Churih  ».   North  Jersey  St.  R.  Ca  aa  a  street,    s.  p.  Wager  v.  Troy  Union 

(N.  J.  Eq.),  70  Atl.  Rep.  692.  R.   Co.,   25   N.   Y.   526;     Sherman  ». 

An  action  tor  the  recove^  of  the  McKeon,  38  N.  Y.  266.  In  Cincinnati 
possession  of  real  eetate  may  be  main-  v.  White,  6  Pet.  {U.  S.)  431,  it  was  de- 
tained against  a  railroad  company  clared  to  be  the  opinion  of  the  court 
ociTUpying  such  real  estate,  being  a  that  where  the  dedication  is  complete, 
street  in  a  city,  by  virtue  of  an  unaU'  and  the  rights  of  the  pubhc  haVe  at- 
thorised  grant  from  the  city  council,  tacbed,  the  owner  of  the  soil,  though 
Shaipe  v.  St.  Louis  &.  B.  W.  R.  Co.,  retaining  the  naked  legal  title,  cannot 
40  Ind.  296.  Where  a  city  took  land,  recover  in  ejectment.  The  reason 
by  proceedings  in  condemnation  under  given  for  this  ruling  has  much  force. 
its  charter,  for  a  street,  and  built  a  It  is,  that  ejectment  is  a  poBsesBory 
•ewer  therein,  but  did  not  pay  the  action,  and  that  whatever .  deprives 
price  awarded,  and  the  owner  subse-  the  plaintiff  of  the  right  of  possession 
quently  brought  ejectment  and  recov-  will  deprive  him  of  the  remedy  by 
ered  judgment,  and  obtained  a  hob.  ejectment.  Exclusive  possession  of 
foe.  jtom.,  the  city  was  Md  entitled  to  the  land  cannot,  it  was  said,  consist- 
equitable  relief,  and  an  injunction  was  entlv  with  the  rights  of  the  public, 
awarded  on  terms  of  payment  of  the  be  delivered  to  the  plaintiff  in  e-xecu- 
award  and  interest,  and  costs  of  the  tion  of  a  judgment  of  recovery.  The 
ejectment,  Jersey  CSty  v,  Fitipatrick,  doctrine  of  Lord  Mantfield,  in  Good- 
30  N.  J.  Eq.  97.  City  authorities  were  title  v.  Alker,  1  Burr.  133,  "that  eject- 
held  to  have  jurisdiction  to  entertain  a  ment  will  lie  by  the  owner  of  the  soil 
petition  filed  ^y  an  abutting  owner  to  for  land  which  is  subject  to  a  passage 
Lave  removed  from  a  street  a  fence  over  it  as  the  king's  highway,"  was  re~ 
which  obstructed  his  passage.  Carlisle  garded  by  the  court,  or  at  least  by 
v.  Wilson,  110  Ga.  860.  the   judge   delivering  the   opinion,   in 

In  Mauachuatttt,  the  adjacent  pro-  Cincinnati  v.  White,  6  Pet.  (U.  S.)  431, 

prietor  ownt  to  the  midiUe  of  the  street,  442j  as  unsound;   although  it  was  not 

■ubject  to  the  public  easement.     Bos-  demed   that   treapasa   would   lie,   as   a 

ton  n.   Richardson,   13  Allen   (Mass.),  recovery   in    damages   would    not    be 

152,153;  White  B.  Godfrey,  97  Mass.  inconsistent  with  the  public  right. 
472;   Bliss  r.  Ball,  99  Mass.  597;   s.  p.  (Post,   55  1259-1261.     So  in  Kent^tdcy, 

Bissell  u.  New  York  Cen.  R.  Co.,  23  where  the  fee  of  the  streets  is  in  the 

N.   Y.   61;    Pennsylvania  R.   Co.  v.  adjacent    propretor,    subject    to    the 

Pittsbuigh  Grain  Elev.  Co.,  50  Pn.  St.  public   easement,   it  is   held   that  the 

499;   Hoore  v.  Johnston,  87  Ala.  220.  municipal    corporation    cannot    main- 

Tbe   same   principle   applies   in   Cait-  tain    ejectment    against    the    holders 

tarnia.    San  Francisco  v.  Spring  Valley  of  the  legal  title,  Dut  must  resort  to 

W.  W.,  48  Cal.  493.  indictment  or  injunction.     West  Cov- 

Ejectment  by  abutter  agaiTist  railmay  ington  tj.  Freking,  8  Bush  (Ky.),  121; 

In  Carpenter  ti.  Oswego  &  Perry  v.  New  Orleans,  M.  A  Cf.  H.  Co., 

I  Bee  pM,  {{  1269-1261.  Bee  Index,  AMter;  Eqmti/. 
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§  1135  (664).  8u»  SnbjMt.  —  Where,  however,  the  fee  or  legal 
title  parses  from  the  original  proprietor,  aa  in  some  of  the  Statea 
it  is  declared  it  shall,  in  statutory  dedications,  and  in  cases  where 
land  is  acquired  for  streets  and  public  purposes  by  the  exercise  of 
the  right  of  eminent  domain,  such  proprietor  or  the  adjoining  owner 
cannot  maintain  an  action  for  injuries  to  the  soil,  or  ejectment,  but 
he  nevertheless  has  a  remedy  for  any  special  injury  to  his  rights  by 
the  unauthorized  acts  of  others.' 

§  1136  (664  a).  EfiMt  td  Pm  bdng  in  th»  Abatter  or  tb*  Mu- 
nicipality. —  An  examination  of  the  cases  cited  in  &e  preceding 
sections  will  show  that  many  of  them  assert  or  assume  that  im- 

55  Ala.  413,  citing  and  approving  text.  78  N.  Y.  524,  531 ;  New  York  Cable 
See  American  note  to  Dovaston  v.  Co.  v.  New  York,  104  N.  Y.  38,  43. 
Payne,  2  Smith  Lead.  Cas.  186,  where  If  an  appropnatioa  of  a  street,  even 
thia  subject  is  discussed.  Redfield  by  legislative  and  municipal  sanction, 
V.  Utica  &  S.  R.  Co.,  26  Bart>.  (N.  Y.)  unreasonably  abridges  the  right  of 
54;  Hunter  v.  Sandy  Hill,  6  Hill  adjooent  lot-owners  to  use  the  street 
<[N.  v.),  407.  That  trespat*  would  lie  as  a  n)eanfi  of  ingress  and  ^reas,  they 
in  such  a  case  is  well  established,  are  thereby  deprived  of  a  property- 
Wager  d.  Troy  Union  R.  Co.,  25  N.  Y,  right  without  compensation,  and  an 
626,  and  authorities  cited  in  Hr.  action  will  lie  against  the  person  or 
Justice  Sundaiand't  opinion,  p.  540.  corporation  guiltv  of  usurping  euch 
See  also  Mahon  v.  N.  Y.  Cent.  R.  Co.,  unreasonable  ana  exclusive  use,  for 
24  N.  Y.  658:  Fletcher  v.  Auburn  &.  the  recovery  of  such  immediate  and 
S.  R.  Co.,  25Weiid.  (N.  Y.)462;  Weis-  direct  damages  as  the  owner  may 
brod  e.  Chicago  4  N.  W.  R.  Co.,  21  sustain,  Eliiabethtown,  L,  A.  B,  8. 
Wis.  602:  BisseU  t.  N.  Y.  Cent.  R.  R.  Co.  n.  Combs,  10  Bush  (Ky.),  382. 
Co.,  23  N.  Y.  61;  vo»t,  %\  1245,  125»-  '  Illinois  &.  H.  Canal  Trustees  t>. 
1261,  chap,  xxxi.,  5^1670  e(»e?.  Havens,  11  JU.  664;   Hunter  p.  Middle- 

Remedy  in  equity;  righU  of  ofrutori  ton,  13  111.  SO;  Mosee  v.  Pittsburgh, 
and  of  munieipfdOy :  Though  the  party  Ft.  W,  4  C.  R.  Co.,  21  III.  616;  Prota- 
haa  B.  remedy  at  law  for  the  trespass  man  v.  Indianapolis  &  C.  R.  Co.,  9  Ind. 
or  nuisance,  yet  aa  the  injury  is  of  a  467;  New  Albany  &  8.  R.  Co,  v. 
continuing  nature,  he  may  go  into  O'Daily,  13  Ind,  353;  People  v.  Kerr, 
equity,  have  an  injunction  to  prevent  27  N.  Y.  188;  Kellinger  v.  Forty- 
B  multiplicity  of  suits,  and  recover  Second  Street,  &c.  R,  Co.,  60  N.  Y. 
damages  as  mcidental  to  this  relief.  206;  Schunneier  v.  St.  Paul  &  P.  R. 
Williams  o,  N.Y.  Cent.  R.  Co.,  16  N.  Y.  Co.,  10  Minn.  82;  afBrmed,  7  Wall, 
97,  lU.  Post,  a  1259-1261.  The  (U.  S.)  272;  Cooley,  Const.  Lim.  556, 
sound  and  settled  rule  in  New  York  is  and  see  note.  The  laying  off  and  re- 
that  a  railway  company  cannot  ex-  cording  a  town  plat,  or  m  an  addition 
ercise  the  right  of  eminent  domain  thereto,  has,  under  the  statute  of  louia, 
and  occupy  the  streets  or  construct  the  effect  to  vest  in  the  corporation 
a  railway  therein,  unless  (a)  it  has  a  the  fee  simple  title  to,  and  excluave 
corporate  existence  de  ji^tj  unless  right  of  dominion  over,  the  streets 
(b)  it  has  a  vaUd  and  subsisting  grant  and  alleys  thus  dedicated  to  the  public 
to  that  effect;  and  unless  (c)  it  has  use.  In  such  case  neither  the  original 
strictly  pursued  and  performed  all  proprietor  nor  his  grantee  has  the 
the  prescribed  terms  and  conditions  right  to  the  subterraneous  depotitt  of 
of  its  powers  in  this  respect.  Each  cord  witliin  the  limits  of  such  streets, 
of  these  three  elements  is  essential  and  the  corporation  may  maintain  an 
to  give  a  railroad  company  such  »u-  action  agEtinst  him  for  coal  mined  and 
thonty.  There  are  many  cases  to  taken  hy  him  from  beneath  the  same, 
this  effect.  See,  among  others.  Brook-  Dea  Momes  i>.  Hall,  24  Iowa,  234. 
lyn  Steam  Transit  Co.  v.  Brooklyn, 
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portant  differences  as  to  the  nature  and  extent  of  the  rights  of 
the  abutter  and  of  the  municipality  exist,  depending  upon  the 
question  whether  the  fee  is  in  the  one  or  the  other.  The  later  and 
better  considered  judgments  hold  that  it  is  comparatively  unim- 
portant, as  respects  the  relative  rights  of  the  abutting  owner  and 
the  public  in  and  over  streets,  whether  the  bare  fee  is  in  the  one  or 
the  other.  If  the  fee  is  in  the  public,  the  lawful  rights  of  the  adjoin- 
ing owners  are  in  their  nature  equitable  easements ;  if  the  fee  is  in 
the  abutter,  his  ri^ts  in  and  over  the  street  are  iu  their  nature  legal; 
but,  in  the  absence  of  controlling  legislative  provision,  the  extent  of 
such  rights  is,  in  either  event,  substantially,  perhaps  precisely,  the 


§  1137  (665).  X]«ctiiwiit;  Eltoct  of  Jadgnwnt  or  Docrsa  ft^aliiBt 
Himielpal  OoipoiaUon. —  It  fairly  results  from  the  view  taken  in 
this  chapter  of  the  nature  of  the  rights  of  the  public  at  large  in 
streets  and  public  places,  that  a  judgmerd  in  ejectineiit  by  the  pro- 
prietor of  land  against  a  city  corporation  where  the  disputed  ques- 
tion was  as  to  the  ownership  of  the  soil,  does  not  conclude  or  affect 
the  right  of  the  public  to  the  easement  of  a  street  or  public  place, 
since  the  public  is,  in  these  respects,  represented  by  Uie  common- 
wealth, and  such  a  judgment  is  res  inter  alios  acta  as  to  the  public 
ri^t.*    In  California,  the  court  went  even  further  in  protection  of 

>  B&mejr  v.  Keokuk,  94  U.  S,  324  upoa  it  to  the  county  in  which  the 
(S.  c.  below,  4  Dillon,  S93),  where  the  city  [of  Detroit]  was  situated.  But 
Supieme  Court  of  the  United  States  this  was  only  in  trust  for  street  pur- 
said  (p.  340):  "On  the  Ksneral  quea-  poaea.  We  attach  no  special  impor- 
tioD  aa  to  the  rights  of  uie  pubho  in  ance  to  the  fact  that  the  title  passed 
a  city  street  we  cannot  see  any  material  instead  of  a  mere  easement.  The  pur- 
difference  in  principle,  with  r^atd  to  pooe  of  the  statute  is  not  to  give  the 
the  extent  ot  thoee  rights,  whether  county  the  usual  rights  of  a  pro- 
the  fee  is  in  the  public  or  in  the  ad-  prietor,  but  to  preclude  questions 
jacent  land-owner,  or  in  some  third  which  niight  arise  respecting  the  pub- 
person."  See  also  Story  ».  New  York  lie  uses,  other  than  thoee  of  mere  pas- 
El.  R.  Co.,  90  N.  Y.  122;  Lahr  o.  sage,  to  which  the  land  might  be 
Metropolitan  EI.  R.  Co.,  104  N.  Y.  devoted."  Per  Cooley,  J.,  in  Backus 
268;  and  Donahue  A  Keystone  Gas  Co.,  v.  Detroit,  69  Mich.  110. 
181  N.  Y.  313,  citing  text.  Qualified  '  Warwick  v.  Mayo,  15  G«tt.  (Va.) 
nature  of  fee  in  the  public.  104  N.  Y.  628;  Boiling  v.  Petersburg,  3  Rand. 
291.  The  judgment  of  Mr.  Justice  (Va.)  663.  On  the  ground,  which  is 
Danforlh  in  Story  v.  New  York  El.  R.  hardly  tenable,  outdde  of  Lmtisiana  or 
Co.,  tupra,  and  of  Chief  Judge  flufjer  where  the  question  is  not  influenced  by 
in  Lahr  o.  Metropolitan  El.  R.  Co.,  the  doctrines  of  the  civil  law,  that  the 
nifra,  present  this  subject  with  great  municipal  authorities,  as  respects  public 
jjlllity  and  clearness,  and  are,  perhaps,  squares  and  streets,  represent  not  only 
the  most  valuable  discussions  of  it  the  corporation  but  also  the  public, 
to  be  found  in  the  reports.  See  ante,  Mr.  Justice  RoH  was  of  opinion  that  a 
{{  1123,  1124;  post,  {{1259-1281.  final  judgment  against  a  eorjKiiBtion 

"The  dedication  (under  the  statute)  was  also  a  judgment  against  the  pub- 

pueed  ttie  f«e  io  all  streets  marked  lie,  and  conclutdve  upcm  individuals. 
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the  rights  of  the  pubhc,  and  decided  not  only  that  there  was  no 
power  in  the  municipaHty  to  mortgage  property  held  for  the  public 
use,  but  that  a  decree  of  foreclorure  of  such  a  mortgage  did  not  estop 
the  public,  or  even  the  municipality,  the  decree  and  mortgage  being 
equally  null  and  ineffectual.* 

§  1138  (676).  Oontrol  of  Hifbwftys  vitUn  Hnnidpal  LimlU. — 
Throughout  the  United  States  township,  county,  or  other  local 
authorities  have  the  general  control  and  supervision  over  the  oi^ 
dinary  public  highways,  while  in  cities,  villages,  and  incorporated 
towns  this  power,  aa  respects  streets,  is  usually  conferred  upon  the 
corporate  authorities.  Whether  the  jurisdiction  and  power  in  the 
one  is  excluded  by  the  charter  of  the  other,  depends  upon  the  iwten- 
tion  of  the  legislature  to  be  gathered  from  the  course  of  l^islation 
on  the  subject  in  the  particuhir  State  and  with  reference  to  the  par- 
ticular municipality.*  It  may,  however,  be  said  that,  as  a  general 
rule,  a  grant  to  a  city,  incorporated  village,  or  incorporated  town 
of  the  power  to  control  and  regulate  the  streets  confers  exclusive 
authority  over  the  streets ;  and  that  the  creation  of  a  city,  village, 
or  incorporated  town,  or  the  extension  of  its  limits,  vests  in  the  muni- 
cipality the  power  and  jurisdiction  to  regulate  and  control  highways 
which  have  hitherto  been  under  the  control  of  the  county  or  town- 
ship organization,  and  transfers  to  the  city,  village,  or  incorporated 
town  the  duty  of  maintaining  and  repairing  them,  unless  the  stat- 
ute otherwise  provides.'     The  conversion  of  a  county  road  or  rural 

Xiquee  o.  Bujac,  5  La.  An.  499,  per  text:  Oliver  e.  Newberg,  60  Oreg. 
Boat.  J.  But  in  the  same  caae,  Mr.  92;  91  Pac.  Rep.  470,  dting  text 
Justice  Pretton  expreased  the  opmioD,  '  McCun  r.  State,  62  Ala.  13S; 
which  is  believed  to  be  the  correct  FitiRerald  u.  Saxton,  fiS  Ark.  494; 
one,  that  a  judgment  agHinst  the  right  Hughes  n.  Arkansas  &  0.  R.  Co.,  74 
of  B  city  to  public  property  will  not  Ark.  194,  199;  Mead  v.  Derby,  40 
bar  an  individual  not  a  party  to  the  Conn.  205;  Almand  v.  Atlanta  (Xmaol. 
suit,  and  who  is  interested  m  main-  St.  R.  Co.,  108  Ga.  417;  Folk  County 
taimng   the   dedication.  v.  Cedertown,   110  Ga.  824;    Genesee 

'  Branham  v.  San  Jose,  24  Cal.  586.  f.  Latah  County,  4  Idaho,  141:  Ottawa 
The  State  of  Caii/omio  haa  no  pro-  v.  Walker  21  lU.  605;  Lancaster 
prietary  interest  in  the  streets  of  a  Highway  Com'rB  v.  Baun^arten,  41 
city  dedicated  to  public  use;  and  111.254;  SneU  v.  CUcago  133  lU.  413; 
wliere  it  grants  to  a  private  corpora-  Shields  v.  Roes,  158  111.  214,  221 ; 
tion  an  easement  over  the  streets,  not  State  t>.  Mainey,  66  Ind.  404 ;  Lake 
common  to  the  public  at  large,  it  Shore  A  M.  S.  R.  Co.  v.  Whiting,  161 
merely  grants  in  its  sovereign  capac-  Ind.  76;  Frankfort  v.  Coleman,  19 
ity  a  tranchise,  and  not  any  proprie-  Ind.  App.  368;  Gallaher  v.  Head,  72 
tuy  interest  in  the  streets.  San  Iowa,  173;  McGrew  v.  St«wart,  51 
Francisco  v.  Spring  Valley  W.  W.  Co.,  Kan.  185;  Park  v.  Orth  (Ky.),  73 
48  Cal.  493.  B.  W.  Rep.  1015;    Blocker  v.  State, 

'  State  V.  Putnam  County,  23  Fla.  72  Miss.  720;  Cascade  County  v.  Great 
682,  dting  text;  Clark  v.  Common-  Falls,  IS  Mont.  637:  Lee  v.McCook, 
wealth,  14  Buah  (Ky.),  166,  169,  citing  82  Nc^.  26;   116  N.  W.  Rep.  965^ 
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highway  into  a  city  street  by  bringing  it  within  the  limits  of  the 
municipality  does  not  impose  an  oMiHonal  aervitude  on  the  land 

Kctyport  v.  Chony,  51  N.  J.  Law.  417,  sionen  for  the  repair  or  improvement 
■ff'if  52  N.  J.  L.  544;  In  re  Public  of  a  public  rood  or  street  lying  within 
Road,  54  N.  J.  L.  539;  McNeal  I^^  the  hmito  of  a  citr  is  illegal.  Ottawa 
A  Foundn' Co.  r.  Lippincott,  67  N.  J.  v.  Walker,  21  HI.  605;  Lancaster 
L.  540,  aff'd  58N.  J.  L.  407;  Atlantic  Highn-ay  Com'rs  v.  Baumgart«n,  41 
Coast  El.  R.  Co.  t>.  Griffin,  64  N.  J.  L.  lU.  254;  People  v.  La  Salle  County, 
613;  SaUbuiy  ».  Gaskin,  66  N.  J.  L.  lU  ID.  627;  People  v.  Chicago  & 
lU;  Slocum  v.  Neptune,  68  N.  J.  L.  N.  W.  R.  Co.>  118  111.  520;  SneU  v. 
595;  Haveratiaw  v.  Eckeraon,  192  Chicago,  133  111.  413,  441;  Shields  v. 
N.  Y.  54,  aff'g  124  N.  Y.  App.  Div.  Robs,  158  !U.  214,  221. 
18;  Steubenville  v.  King,  23  Ohio  St.  The  Uguiature  may  tranafer  the  con- 
610;  Wabash  R.  Co.  v.  Defiance,  52  trii  of  tiie  city  ttretts  From  the  common 
Ohio  St.  262;  s.  c.  10  Ohio  Cir.  Ct.  council  of  a  city  to  other  officers  of 
27;  East  Portland  t>.  Multnomah  thecity.e.j?.,  the  board  of  estimate  and 
County,  6  Greg.  62,  65;  Huddleston  apportionment  in  New  York  City, 
o.  Eugene,  34  Oreg.  343;  Oliver  e.  Wilcox  v.  McQellan,  185  N.  Y.  9,  18, 
Newbuig,  60  Oreg.  92;  91  Pac.  Rep.  aff'g  HON.  Y.  App.  Div.  378.  Seealso 
470;  State  v.  Jones,  18  Tex.  874;  Reis  r.  New  York  Qty,  188  N.  Y.  58, 
Norwood  r.  Gonzales  County,  79  Tex,  67.  The  legial&ture  in  lUinoit  may 
218,  222.  See  also  Brown  n.  Hines,  transfer  the  control  of  rertaic  streets 
16  Ind.  App.  1;  Shawnee  County  v.  to  park  commUriontrt  to  be  improved 
Topeka,  39  Kan.  197.  and  used  for  park  purposes,  provided 

Further  as  to  power  of  county  or  that  such  purposes  are  not  incooaatent 
township  authorities  with  respect  to  with  their  ordinary  use  as  streets, 
roads  and  highways  within  the  limits  People  v.  Walsh,  96  111.  232;  West 
of  incorporated  towns  and  cities,  see  Chicago  Park  Com'rs  v.  McMullen, 
Pope  V.  St.  Luke's  Par.  R.  Com'rs,  12  134  111.  170;  UcCormick  v.  South  Park 
Rich.  (S.  Car.)  Law,  407;  Sharett's  Com'rs,  150  Ul,  516;  Gcero  Lumber  Co. 
Road,  8  Pa.  St.  89;  Pennsylvania  v.  Cicero,  176  111,  9,  25;  Chicago  v. 
R.  Co.  V.  Duquesne  Bor.,  46  Pa.  St.  Carpenter,  201  111.  402.  Park  com- 
223;  Hercer  Bor.  Road,  14  Sen.  &  missionerB  may  be  vested  by  the  le^s- 
R.  (Pa.)  447;  Newville  Road,  S  Watts  laturc  with  the  same  powers  in  respect 
(Pa.),  172:  Easton  Road,  3  Rawle  to  parks  and  streets  leading  thereto  as 
(Pa,),  195;  Hilton  Road,  40  Pa.  St,  are  conferred  upon  cities,  and  in  such 
300;  Knowles  v.  Muscatine,  20  Iowa,  ease  their  powers  are  not  concurrent 
248 ;  HcCiiUom  e.  Black  Hawk  County,  with  the  city,  but  excluuve.  Where  a 
21  Iowa,  409.  balcony  is  proposed  U>  be  jjrojecled  over 

When  complete  jurisdiction  over  irUo  a  street,  ttieir  permisfdon  is  neces- 
a  subject  has  been  given  to  a  city,  as,  sary,  and  when  it  is  refused  it  is  no 
for  instance,  the  improvement  of  answer  that  such  structures  have  been 
streets,  the  general  laws  of  the  State  repeatedly  allowed  by  the  cit^,  plans 
in  regard  to  roads  and  road  labor  in  having  in  each  case  been  submitted  to 
counties  and  road  districts  cease  to  and  approved  by  the  city  authorities. 
be  applicable  as  soon  as  the  city  ex-  HcCormick  v.  South  Park  Com'n, 
ercises  its  poweis.     East  Portland  v.    150  lU.  516. 

Multnomah  County,  6  Oreg.  62,  65.  The  le^slature  may  expressly  oon- 
The  care,  management,  and  control  tinue  the  jurisdiction  of  the  aninty  over 
of  the  public  ways  devolve  upon  the  county  roads  which  are  also  within  the 
local  municipal  government  in  which  limits  of  a  city.  For  an  example  of 
theyaivsituated.  Palmer  v.  Larchmont  this,  see  Deering  O.Cumberland  County, 
El,  Co,,  158  N.Y.  231,234.  87  Me.  151.    See  also  Simon  «.  North  up. 

In  tUiruntf  a  statute  conferring  on  27  Oreg.  487,  501.  Municipal  charter 
the  commissioners  of  highways  the  held  not  to  divest  county  authorities 
authority  to  maintain  roads  within  of  their  jurisdiction  over  part  of  the 
their  totms,  as  towns  exist  in  that  roadlying  within  the  Umite  of  the  town. 
State,  will  not  be  so  construed  as  to  au-  Baldwin  v.  Gn«n,  10  Ho.  410.  Under 
tboriie  the  exercise  of  such  authority  the  special  act  incorporating  Benning- 
over  highways  within  the  limits  of  a  ton,  it  was  held  that  the  trustees  of  the 
eity,  iwd  a  tax  levied  by  such  eommis-  village  had  not  the  exclusive  autiiotity 
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occupied  by  the  road,  which  requires  additional  compensation  to  be 
made  to  the  owner  of  the  fee  as  for  a  taking  of  property  within  the 
meaning  of  the  Constitution.  The  fact  that  under  the  charter  or  laws 
applicable  to  the  city,  the  owner  of  the  fee  becomes  liable  to  a  special 
assessment  for  the  improvement  of  the  way  does  not  alter  the  rule.' 

to  lay  out  highways  within  its  limitB,  S.  R.  &  Turnpike  Co.  r.  Fayetteville, 

but  that  the  genetsl  law  upon  the  sub-  37  N.  Y.  Misc.  223.    The  city  may  also 

ject  was  stiU  applicable.     Bennington  ecrulnict  a  tidewalk  along  Ae  tufn^ke 

V.  Smith,  20  Vt.  254.  and   may   aasesB   the   expense   thereof 

'  Huddteston  v.  Eugene,  34  Oreg.  upon  abutting  lands.     Elmendoif  v. 

343:  OUver  v.  Newbeix,  60  Oreg.  92;  Albany,  17  Hun  (N.  Y.),  81.    The  dty 

91  Pac.  Rep.  470;  McGrew  v.  Stewart,  maT  eonstnict  a  tewer  in  a  lumpikt, 

51  Kan.  185.  ana  aKseaa  the  coat  thereof  on  the  abut- 

Plank  and  turnpike  roads.     In  lUi-  ting  owners.    Lewis  n.  Schmidt,  19  Ky. 

Rois,  it  is  held  that,  on  the  extension  of  Law  Rep.   1315;  43  S.  W.   Rep.  433; 

the  city  limits,  the  city  becomes  vested  Huelefield  v.  Covineton,  23  Ky.  Law 

with  the  control  of  a  turnpike  road  Rep.  1188;   60  S.  W.  Rep.  296.    The 

which  is  thereby  brought   within  the  use^  as  a  atreet,  by  citizens  of  a  munid- 

dty,    and    the    right    to    exact    tolls  pality  within  wluch  it  lies,  of  a  tum- 

thereon  ceases.     &iell  v.  Clucago,   133  7nJ:eorp{anJ:roa<J,  gives  it  the  character 

lU.  413.     But  it  is  elsewhere  held  that  of  a  street  to  the  degree  that  its  exist- 

a  turnpike  company  whose  road,  by  ence  as  such  cannot  be  questioned  by 

extensioa     of    the     municipal    limits,  any  party  other  than  the  turnpike  or 

becomes  a  portion  of  a  city  street,  may  plank-road    company.      Simmons    v. 

erect  toll-gates  within  the  city  limits  Passaic,  42  N.  J.  L.  524.     But  it  has 

and  collect  tolls  thereat,  notwit'hstand-  been   held    that    the   pouter  io   vacate, 

ing  the  foct  tbat  it  is  brought  within  oiter,  or  rtiay  atretts   only  extends   to 

the  city.    Conestoga  &  B.  S.  V.  Turn-  pubUc  streets  and  highways,  and  does 

Ci   Co.   V.   Lancaster,    151   Fa.    543;  not  authorise  the  alteration  of  a  road 

vidence    &    A.    Turnpike    Co.    v.  owned  by  a  turnpike  or  other  eomoia- 

Scranton,  175  Pa.  290.     But  even  in  tion.    Quinn  v.  Paterson,  27  N.  J.   L, 

lUinoU,  the  limits  of  the  city  cannot  35.     See  also  to  the  same  effect,  Wil- 

be  ext«nde(i  by  ordinance  for  the  sole  son  v.    Allegheny   City,   79    Pa.    272; 

purpose    of    oepriving    the    turnpike  Breed  v.  Allegheny  City,  85  Pa.  214. 
company   of   the  control   of  its   road.         Toll-bridge   highways  and  turnpike 

This  was  so  held  in  a  case  where  the  roads  are  both  public  highways  estab- 

dty  by  ordinance  attempted  to  annex  liahed  by  public  authority  and  ate  to  bo 

a  narrow  strip  of  land  six  miles  long  on  regarded  as  pubhc  easements ;  and  pei~ 

each  side  of  the  turnpike.     The  ordi-  sons  who  have  been  paid  damages  for 

nance  was  held  void,     Belleville  v.  St.  property  taken  in  the  construction  of 

Clair  County  Turnpike  Co.,  234  111.  42S.  either,  are  not  entitled  to  additional 

When  a  toll-gate  is  maintained  within  damMjes  when  it  ie  made  a  free  high' 

a  city,  the  city  may  contract  with  the  way  by   pubUc    authority.       State  v. 

turnpike   company   to   undertake   the  Mame,  27  Conn.  641,648;  Statec.Suf- 

maintenance  of  the  tumpiko   road,  if  field  &  T.  Bridge  Co.,  81  Conn.  56;  70 

the    turnpike    company    removes   the  Atl.  Rep.  55. 

gate   ana   waives    its   right   to    exact         Where  a  plarik  road  teat  laid  out 

tolls:    Providence  &  A.  Turnpike  Co.  over  an  existing  street  or  highway  of  a 

V.   Scranton.     175    Pa.    290.      It    has  dty,    that    fact    did    not    change    the 

been  held  that  wben  a  (umpiAe  rood  character  of  the  street  so  that  it  ceased 

is  brought  within  the  city  hmits  the  to  be  a  highway,  nor  did  it  deprive  the 

city  has  power  to  make  such  munidpal  highway    authorities    of    the    dty    of 

regulations   for  police   purposes   as   it  their  supervision  and  control  over  it. 

may  deem  expeaient,  and  it  has  juris-  While  tne  public,  in  consideration  of 

diction  to  regulate,  grade,  and  pave  it,  the  payment  of  tolls,  is  reUeved  fnm 

and  to  assess   the   cost  thereof   upon  keeping  it  in  repair,  and  the  duties  in 

abutting     owners.       Parker    v.     New  that  respect,  to  some  extent,  are  im- 

Brunswick,  30  N.  J.  L.  395:  s.  c.  32  posed  upon  the  plank  road  company, 

N.  J.  L.  548.    See  also  Fayetteville  &  yet    the    public    authorities    are    not 
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§  1139  (677).  Sum  BnbjMt.  —  In  Tennessee  it  was  held,  in  an 
early  case,  that  the  couTiiy  court  had  no  power  to  lay  off  roads  through 
itusorporaied  tovms  ;  Because,  1.  The  act  of  assembly  authorizing 
them  to  lay  off  such  roads  within  a  county  as  they  shall  deem  proper 
does  not  literally  extend  to  streets.  2.  Every  incorporated  town 
supposes  the  existence  of  lots  and  streets,  and  its  erection  into  a 
town  by  the  l^slature  creates  a  state  of  private  interest  distinct 
from  the  body  of  the  county,  and  this  should  be  regulated  by  the 
townspeople.  3.  The  ma^trates  composing  the  county  court  are 
from  the  county,  at  least  most  of  them,  and  consequently  cannot 
be  expected  to  know  the  interest  of  the  corporation,  and  if  they 
did  they  might  feel  inimical  to  it.'  So,  by  statute  in  Texas,  the 
counties  had  general  authority  to  keep  in  repair  the  public  hi^- 
ways  therein,  and  an  incorporated  town,  by  its  charter,  had  the 
right  to  improve  its  streets  and  alleys;  and  the  question  arose, 
whether  the  county  or  town  authorities  had  power  to  keep  in  re- 
pair streets  or  highways  within  the  corporate  limits  of  the  town. 
The  court,  to  prevent  conflict  of  jurisdiction,  held  that  the  incor- 
porated town  had  exclusive  control  of  the  streets  and  highways 

oUBt«d  of  their  juriediction,  especially  such  compamea.  After  abandonment, 
in  particulare  not  in  conflict  with  its  it  is  the  duty  of  the  municipal  authoii- 
pumoeea  or  rights.  Accordingly,  under  ties  to  maintain  the  highway  in  repair. 
such  <nrcuniatance8  the  legiaUttire  may  People  v.  Queens  County,  151  N.  Y. 
authorize  the  municipal  corporation  to  190,  aff' g  91  Hun  {N.  Y.),  241. 
pave  the  street  and  to  assess  the  plank  '  Cowan's  Case,  I  Overton  (Tenn.), 
'  miiany  therefor,  although  it  311.  "A  highway  is  not  a  street, 
)   land   crossing   or   bor&ring   either  technically  or  in  common  par- 


Upon  the  improved  thorougMare.  lance;  so  judicially  settled."  Indian- 
I^ple  p.  Cummings,  166  N.  Y.  110,  apolis  v.  Croaa  7  Ind.  9;  Lafayette  v. 
rev'g  S3  N.  Y.  App.  Div.  36.  See  also  Jenners,  10  Ind.  74,  79.  But  a  street  is 
Hatter  of  Rochester  EI.  R.  Co.,  123  of  course  a  highway,  in  the  sense  that 
N.  V.  351.  See  generally  as  to  muntci-  it  is  free  for  every  person  to  use  it  for 
poZ  control  oner  turwpike  roadt  con-  the  purpose  of  travel,  conforming,  of 
stnicted  in  the  streets  of  a  city,  Dan-  course,  to  all  proper  police  regiUa- 
viUe  V.  Boyle  County,  106  Ky.  608;  tions;  and  the  nght  of  parage  is  one 
State  V.  Passaic  Turnpike  Co.,  27  N.  J.  which  the  municipal  authorities  cannot 
L.  217;  State  v.  Hoboken,  30  N.  J.  L.  abridge  or  deny.  Bell  v.  Foutch,  21 
225;  Chambeisburg  v.  Manko,  39  Iowa,  119,  131;  Barrett  v.  Brooks,  21 
N.  J.  L.  496;  Milesbui?  v.  Green,  22  Iowa,  lb.  144;  St.  Charles  v.  Nolle,  51 
Weekly  N.  C.  (Pa.)  180.  As  to  power  Mo.  122;  People  v.  Chicago  dc  N.  W. 
of  municipaUty  over  plank  rmd  in  Ry.  Co.^  118  111.  520. 
street,  see  McKay  v.  Detroit  &  E.  Pubhc  roads  and  streets  are  distjnct 
Plank  Road  Co.,  2  Uich.  138:  Detroit  thoroughfares,  manaeed  and  controlled 
V.  Detroit  &  E.  Plank  Road  Co.,  12  by  distinct  municipal  authorities,  and 
Mich.  333;  State  v.  Jersey  CSty,  26  a  statute  punishing  a  purpresture  of 
N.  J.  L.  444.  In  JVeio  York,  public  the  one  will  not  be  ertended  to  the 
roads  constructed  by  turnpike  or  other  other,  in  the  absence  of  any  words 
corporations  under  special  charters  or  in  the  statute  showing  that  such 
general  statute  are  to  be  treated  as  other  was  intended  to  be  included, 
public  highways  on  t/ia  dimtd'ution  of  Clark  v.  Commonwealth,  14  Bush 
Ute  campaniet  tsAicA  constructed  them,  (Ky.),  106. 
and  the  abandonment  of  the  roads  by 
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therein.*  So  it  is  held  in  Indiana,  that  the  general  statutes  of  the 
State  in  relation  to  "public  highways"  do  not  apply  to  the  itre^ 
and  aUeya  of  an  incorporated  town  or  city.^ 

§  1140  (678).  Sbidb  BnbjMt;  CtonBral  iMm  ud  Spsdal  Olurtw 
ProvlBloiiB  conatrnad.  —  On  the  principle  of  the  foregoing  cases,  it 
13  held  that  a  general  State  law,  authorizing  counties  and  townships 
to  impose  the  burden  of  road  labor  only  on  persons  between  twenty- 
one  and  fifty  years  of  age,  does  not  limit  the  express  charter  power  of  a 
city  to  impose  such  burden  upon  all  persons  over  twenty-one  years 
of  age,  and  hence  it  may  require  persons  over  fifty  years  of  age  to 
perform  road  labor.* 

>  State  V.  Jones,  18  Tex.  874.  the   legislature   be    specially    limited 

■  IndianspoliH  n.  Croos,  7  Ind.  e.  So,  Sawyer  c.  Alton,  4  111.  130;   Skinner's 

in  New  Jeraey,  it  is  held  that  the  gen-  Ex.  v.  Hutton,  33  Mo.  244.    See  chapter 

eral  road  acts  of  the  State  do  aot  apply  oa  Taxation,  post. 

to  incorporated  places  having  specif         Until  the  town  the  plat  of  which  is 

power  to  regulate  and  improve  streets,  recorded    beoomea    incorporated,    the 

CroBB  n.  Monistown,  18  N.  J.  Eq.  305;  streets   are   under  the  control   of  the 

State  0.  Morristown,  33  N.  J.  Law,  57.  coanty_  authorities,  who  cannot  entaige 

A  nmilar  ruling  has  been  made  in  Ken-  or  diminish  their  width,  but  may  direct 

ttteky.      Clark   v.    Commonwealth,    14  how  much  thereof  shall  be  worked  or 

Bush   (Ky.),    166.      Where,   upon   the  improved.    Waugh  w.  Leech,  28  111.  488- 

iacorporation  of  a  citVj  it   was  ^ven  Streets   need   not  be  recorded  in  the 

control  over  the  public  highways  within  amnty   records.     Townsend  e.   Hoyle, 

its  limits,  to  the  exclusion  of  the  county  20  Conn.  1. 

and  the  charter,  in  a  provision  relating         Free  and  Ml  bridgea:  Unless  autbor- 

to   obstructions,    enumerated    "public  ized  by  statute,  a  county  cannot  use 

highways,  streets,  &c.,"  thus  recoeniz-  county  funds  to  aid  in  the  construction 

ing  the  two  classes  ot  ways,  It  was  held  of  toll  bridgea,  or  to  aid  a  private  indi- 

tlut  the  transfer  of  control  did  not  vidual   in   the   construction  of  a  free 

change  the  highway   into  a  street   so  bridge.      Colton   v.   Hanchett,    13   111. 

as  to  make  abutting  owners  liable  for  015 ;   Clark  v.  Des  Moines,  19  Iowa,  199. 

Bfiaes«mentt  for  improving  it  as  a  street  In  lovxi,  counties  have  beien  held,  under 

Spavine,   grading,    4c.      Heiple    v.  the  legislation  of  that  State^  to  have 

st  Portland,   13  Oreg.  97.     But  in  power  to  aid  in  the  construction  of  free 

Illinois  a  hij;hway  or  public  road  be-  bridges,   erected   with  the  sanction  of 

comes  a  street  when  a  town  is  incor-  the  proper  municipal  authorities,  for 

porated   covering   territory   which   in-  public  use,  upon  public  lines  of  travel, 

eludes  it,  and  the  rights  and  obligations  within    incorporate   towns   or   cities, 

of  the  town  and  of  the  public  are  the  Bell  v.  Foutch,  21  Iowa,  119;   Barrett 

same  as  if  it  had  been  laid  out  by  the  v.  Brooks,  21  Iowa,  lb.  144;   see  ante, 

town  after  its  incorporation.     Palatine  S  885. 
V.  Kreuger,  121  III.  72.  Rights  of  city  as  the  purchaser  of  a 

•  Fox  V.  Rockford,  38  111.  451.    See  tcU  bridge,  and  particularly  as  to  the 

O'Kane  v.  Treat,  25  111.  557,  as  to  ex-  right  to  replace  old  bridge  by  a  new  one. 

emption  of  cities  under  charters  from  Scott  v.  Des  Moines,  34  Iowa,  552. 
road   taxes   levied    by   township    and         As  to  liability  in  /i>imi  of  counly  for 

county   authorities.      In   general,   the  defective    bridges    within    city    limits, 

jurisdiction   ot   a   dty   or   town    over  McCullom  v.  Black  Hawk  County,  21 

its  streets  is  exclu^ve,  as  to  road  labor,  Iowa,  409.     A  city  was  held  not  to  be 

ot  the  general  laws  ot  the  State  relating  exempt  from  lialiiiity  in  respect  ot  a 

to  public  or  coimty  roads,     lb.;    Ot-  defective  culvert  built  by  it  m  one  of 

tawa  p.  Walker,  21  lU.  605.  the  streets  ot  the  city,  by  reason  of  the 

Rixtd  labor   Tnay  be   eotatituti/maRy  culvert  having  been  paid  for  by  money 

imposed  by  statute  unless  the  power  of  apprapriated  by  the  amtitj/.    Van  Pdt 
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§  1141  (679).  flaaw  Bnbject  —  On  the  other  hand,  power,  by 
charter,  conferred  upon  a  city  to  lay  out  new  highways,  and  to 
alter,  enlarge,  and  extend  highways  within  its  limits,  was  held  not 
to  divest  by  implication  or  implied  repeal  the  jurisdiction  of  the 
county  court  over  the  same  subject  given  by  general  statutes.*  So 
it  is  held,  in  Ohio,  that  general  powers  being  conferred  upon  the 
commissioners  of  the  county  to  lay  out  and  establish  roads  within 
the  limits  of  the  county,  they  are  thereby  authorized,  unless  their 
authority  b  especially  restricted  in  the  acts  of  incorporation,  to 
lay  out  and  establish  corndy  roads,  whose  termini  are  wholly  within, 
or  which  run  through,  an  incorporated  town  or  city,  —  these  corpora- 
tions, unless  expressly  exempted,  being  subject  to  the  operation 
and  control  of  the  general  laws  of  the  State.' 

{  1142.  Power  to  eitabUih  and  open  Streets.  — The  power  to  lay 
out,  establish,  and  open  streets  and  highways  b  conferred  upon  the 
municipality  for  the  public  benefit,  and  cannot  be  exercised  solely 
for  the  use  and  benefit  of  private  individuals.'  This  power  is  legisla- 
tive in  its  nature,  and  may  be  exercised  either  directly  by  the  legisla- 
ture, subject  always  to  any  constitutional  restrictions,  or  by  the 
municipality  under  authority  delegated  to  it  by  statute.  It  is  esserb- 
Holly  political  and  discretionary  in  its  nature.^     Being  legislative 

r.  Davenport,  42  Iowa,  308 ;  poat,  chap,  or  governmental  capacity  and  ^U  not 

raii.  ,  the  exercise  of  a  judicial  function,  yet 

'  Norwich  v.  Story,  25  Conn,  44.  the  legislature  in  delegating  the  author- 
Duty  of  repair  held  to  rest  on  the  taum,  ity  may  make  the  action  of  the  muni- 
and  not  the  citv,  the  former  being  made  eipality  mibjea  to  remew  by  the  courts. 
liable  by  statute,  and  the  latter  not.  Matter  of  Delavan  Ave.,  167  N.  Y,  256, 
Guthrieo.  NewElaven,  31  Conn.  308.  aff'g  54  N.   Y.  App.  Div.  629.     No 

As  to  right  of  city  to  recover  a  street  private  action  lies  against  a  munici- 

from   an  incorporated   turnpike   com-  pality  for  omission  to  exercise  its  power 

pany  after  the  expiration  of  ite  charter,  to  lay  out  and  open  streets,  although  it 

gee  St.  Clair  County  Tump.  Co.  v.  mayoe  made  to  appear  that  the  pubbc 

Illinois,  06  U.  S.  S3.  interests   require   the   exercise   of  the 

>  Wells  t>.  McLaughlin,  IT  Ohio,  99;  power.      Seymour  v.    Salaroanca,    137 

Birtman  p.  Fowler,  17  Ohio,  101;  Swan's  N.  Y.  364. 

Ohio  Stat.  796.  In  Mateachusetls,  it  has  been  held 

*  Kuisas  City  v.  Hyde,  196  Mo.  49S.  that  municipal  authorities,  in  opening 

'  Hatter  of  Krst  Street,  66  Mich.  42,  and   laying    out    streeta    pursuant    to 

£2;    Uinneapolis  &  St.   L.   R.   Co.  v.  statutory    authority,     acted     not     an 

Hartland,  85  Minn.  76,  79;    State  ».  officers  or  agents  of  the  city,  but  as 

Minneapolis   Park  Com'rs,   100   Minn,  mblic     officers     vested     with     quasi- 

150;    Albright  v.  Fiaher,  164  Mo.  56;  judicial  functions,  and  deriving  their 

State  V.  Gates,  190  Mo.  540;    Kansas  power  directly  from   the  l^slature. 

CSty  V.  Hyde,  196  Mo.  498,  506;    Sey-  Brimmer   v.    Boston,    102    Mass.    19; 

mour  ».   Salamanca,   137  N.   Y.   364;  Taber  v.  New  Bedford,  135  Mass.  162. 

Hatter  of  Delavan  Avenue,  167  N.  Y.  The  legislature  may  authorize  the 

256,  afPg  54  N.  Y.  App.  Div.  629.  extension  of  a  driveway  over  navigabh 

Although  the  action  of  the  municipal  waiers  so  long  as  navigation,  commerce, 

authorities  in  laying  out  a  street  across  and  the  tight  of  fishery  are  not  inter- 

a  railroad  is  usually  an  act  in  a  political  fered  with ;    but  if  they  are  interfered 
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and  political  in  its  nature,  it  is  not  within  the  power  of  the  muni- 
cipality to  limit  or  control  its  future  exercise  hy  any  stipulation  or 
agreement,  as  by  an  agreement  that  it  will  not  in  the  future  open 
or  extend  a  street  in  any  particular  place  or  part  of  the  city.' 

§  1143.     .^ipropriatlon  to  Stt'Mt  Uhs  of  Lands  rabloct  to  Prlnrt* 
EaBomenti.  —  When  the  ottmer  of   a  Iract  o/  land    dividet  U  inia 

nith,  then  the  driveway  violate!  the  adoption  of  freeholders' charter.  Byrne 

trust  upon  vhich  lands  under  waters  v.   Drain,   127  Cal.   663.      See   Index, 

are   held   and   cannot   be   authoriEed.  Freeholders^  Charter. 

People  V.  Kirk,  162  lU.  138,  151.     See  ■  Wabash  R.  Co.  v.   Defiance,   167 

also  Columbia  &.  P.  S.  R.  Co.  v.  Seattle,  U.  8.  86,  100;  b.  c.  S2  Ohio  St.  262; 

6  Wfuih.   332.     Power  to   "project  or  Kreigh  v.  Chicago,  86  111.  407;    Har- 

exiend  a  street"  has  refereoce  to  the  seilles  v.  Howland,   124  111.  M7,  556; 

prolongatioD    of    an    existing    street.  Chicago,  B.  &  Q.  R.  Co.  t>.  Quincy,  136 

Hence,   "power   to  project   or  extend  111.563;   fitimmer  v.  Boston,  102  Mass. 

its  streets   over  and  acroaa   any   tide  19;  Somerville  v.  Dickennan,  127  Haas, 

lands  within  its  corporate  limits  and  272 ;    (Irst  Street,  Matter  of,  66  Hich. 

along   or   across  the   harbor   areas   of  42;   Leggett  c.  Detroit,  137  Mich.  247, 

such   cities,"   does   not   authorise   the  251 ;  State  v.  Minneapolis  Park  Com'rs, 

city  to  lay  out  an  entirely  new  street.  100  Minn.   150;    New  York,  N.  H.  A 

Seattle  k  M.  R.  Co.  v.  State,  7  Wash.  H.  R.  Co.  v.  New  RocheUe,  29  N.  Y. 

150.     Under  such  authority  it  is  con-  Misc.  195;  RoanokeGasCo.  v. Roanoke, 

templated  that  the  street  stiall  tw  in  a  88  Va.  810. 

direct  line,  and  the  same  width  as  the  "The  right  of  a  city  to  improve  ita 

existing  street;    and  the  city  cannot  streets   by   regradin^   or   otherwise  is 

run  a  street  over  the  tide  lands  at  an  something  so  essential  to  its  growth 

angle  to  an  existing  street.     Qwaco  «.  and  prosperity  that  the  conunoD  coun- 

IlwaeoR.  &N.  Co.,  nWash.  652.    But  cil  can  no  more  denude  itself  of  that 

in  Locust  Street,  153  Pa.  276,  it  was  right  than  it  can  of  ita  power  to  If^^ 

held   that   power  to   extend   a   street  late  for  the  health,  safety,  and  mcmls 

authorized  the  construction  of  a  street  of  its  inhabitants."     Per  Mr.  Justice 

in  the  same  general  direction,  although  Brown,  in  Wabash  R.  Co.  «.  Defiance, 

commencing  at  an  oETset  on  a  cross  167   U.   S.    88,    97.     Infra,    {    1145. 

street  eighty-seven   and   one-half   feet  See    Index,    foiatitutional  Proviaiom; 

from  the  existing  street.  Taxaium.     Where  a  strip  of  land  had 

Power  to  open  streets  construed  as  been  donated  to  the  municipality  on 

synonymous  with  power  to  lay  out  and  the  stipulation  that  it  ttundd  almiyB  be 

eaitabhsh  streets.     Hannibal  v.  Hanni-  tnain/atned  as  a   park'uay  free   of  ex- 

bal  4;  St.  J.  R.  Co.,  48  Mo.  480.    Power  pease  to  the  abutters  by  whom  it  was 

to  open  and  extend  streets  includes  conveyed  to  the  city,  it  was  held  that 

fDwer  to  construct.    Hatthiessen  &  W.  tbe  agreement  waa  idtra  vires  in  so  far 

ugar  Ret.  Co.  o.  Jersey  City,  26  N.  J.  as  it  attempted  to  limit  the  power  (rf 

Eq.  247.    As  to  the  power  to  open  and  the  municipality  to  discontinue  the  use 

extend   streets   across   railroad  tracks  or  change  it  under  statutory  authority, 

see  ante,   §    1020.     The  term   "alter"  State  v.  Minneapoiis  Park  Com'rs,  100 

when  used  in  a  statute  conferring  au-  Hinn.   150.    See  ante,   chap.   iv.     The 

thority  to  layout  and  open  streets  "and  legislature  may  provide  that  the  necee- 

to  cause  any  street  already  laid  out  to  sity  or  expediency  of  opening  a  street 

be  vacated,  opened,  altered,  widened,"  shall  be  submitted  to  a  juiy.     Under 

&x.,  relates  te  a  change  of  the  location  such  a  statute  it  has  been  held  that  the 

of  the  street,  and  does  not  authorize  verdict  of  thejuiyiBfinalandconcIuaivB 

a    change    of   grade.      Manufacturers'  and  nill  not  be  set  aside  unless  it  ap- 

Land  &  Imp.  Co.  v.  Camden,  71  N.  J.  L.  pears  to  be  cleariy  contrary  to  the  evi- 

490.    The    opening   and    widening    of  dence.      Fohl  v.  Sleepy-Eyo  Lake,  80 

streets  held  to  be  "municipal  affairs"  Minn.  67;   Minneapolis  &  St.  L,  R.  Co. 

within  the  meaning  of  the  provisions  v.  Hartlond,  86  Minn.  76,  79. 
of  the  California  ConstituUoa  as  to  tbe 
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ttreets,  bloela,  avd  lots,  and  sells  lots  with  reference  to  a  plat  or  map 
or  deeds  bounding  upon  the  streets,  he  devotes  the  land  to  use  aa 
a  sbreet  at  least  as  between  himself  and  bis  grantees  who  have  pur- 
chased lots.  His  grantees  acquire  an  easement  in  the  strip  of  land 
for  use  as  a  highway  in  order  to  have  access  to  and  from  the  lots 
purchased.  They  are  entitled  to  have  it  kept  open  as  a  street  for 
thor  benefit;  and  thereafter  the  owner  holds  tjie  title  to  the  fee 
encumbered  by  an  easement  for  the  benefit  of  the  grantees  of  the 
lots  which  he  has  sold.'  The  rights  which  the  several  grantees  of 
the  purchased  lots  on  both  sides  of  the  street  thus  acquire  impress 
upon  the  land  all  the  characteristics  of  a  public  street,  though  it  may 
not  have  been  completely  dedicated  by  the  owner  to  that  purpose, 
or  accepted  by  the  public  authorities  as  a  highway,'  The  muni- 
cipality by  virtue  of  legislative  authority  may  lay  out  a  public  street 
over  the  strip  of  land  thus  devoted  to  street  uses,  and  may  acquire 
by  condemnation  the  necessary  rights  in  the  strip  for  that  purpose. 
The  compensation  to  be  paid  to  the  owner  of  the  soil  will  depend 
upon  the  nature  and  character  of  the  estate  taken  by  the  city.  If 
the  title  to  the  street  be  not  reserved  by  the  original  owner,  but  be 
vested  in  the  owners  of  the  lots  abutting  on  the  street,  the  owner- 
ship of  the  fee  of  the  land  has  been  held  to  have  a  ttAttarUuU  valve 
to  the  abutting  property  owner,  in  the  degree  of  control  it  gives  him 
over  the  uses  to  which  the  street  may  be  put  It  vests  him  with  the 
right  to  defend  against  and  to  enjoin  a  use  of,  or  an  encroachment 
upon  the  street,  under  legislative  or  municipal  authority,  for  pur^ 
poses  inconsistent  with  those  uses  to  which  streets  should  be,  or 
have  been  ordinarily  subjected,  unless  just  compensation  is  pro- 
vided to  be  made.  Ownership  of  the  land  in  the  street  is  subject 
only  to  the  public  easement  therein  as  a  highway.  In  the  absence 
of  a  provision  for  compensation,  the  taking  of  the  street  for  some 
new  or  additional  and  inconsistent  use  would  be  illegal.  But  if 
the  abutting  owner  does  not  own  the  fee  of  the  land  in  his  street, 
he  has  no  such  right  to  compensation  and  is  remediless  against 
a  taking  of  the  street  under  legislative  or  municipal  sanction 
for  other  uses,  except  such  uses  be  unreasonable,  and  not  in  their 
nature  so  improper  as  to  obstruct  free  passage  upon  the  street, 
or  to  amount  to  a  nuisance,  or  to  deprive  him  of  the  enjoyment  of 
easements  of  light,  air,  and  access.  Hence,  the  fee  of  the  street  may 
be  valuable  to  the  abutting  owner,  and  that  value  is  sufficient  to 
justify  an  award  of  avbdaviial  compenaation  to  him,  when  the  muni- 
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ctpality  takes  the  fee,  and  not  merely  an  easement  for  street  uses.' 
But  if  the  owner  has  parted  with  all  the  lands  abutting  on  the 
street  and  no  longer  has  any  rights  outside  the  street  to  protect 
by  reason  of  hb  ownership  of  the  fee,  it  would  seem  that  these 
considerations  do  not  necessarily  apply,  and  under  such  circum- 
atances  an  avxtrd  of  nominal  damages  may  be  justified  when  the 
fee  of  the  street  is  taken  by  the  city  for  street  purposes.'  If,  how- 
ever, the  city  does  not  attempt  to  appropriate  the  fee  of  the  land 
for  street  uses,  but  merely  an  easement,  then  the  public  easement 
is  merely  superinduced  upon  and  added  to  the  private  easement 
which  already  exists  in  favor  of  the  owners  of  the  different  lots,  and 
under  such  circumstances  an  award  of  only  nominal  dama^;es  is 
not  only  justified,  but  is  usually  required  by  the  circumstances.* 

'  Buffalo  V.  Pratt,  131  N.  y.  293,  Danforth  v.  Bangor,  85  Me.  423,  428; 
299;  Matter  of  New  York  City  (Trin-  Chapin  v.  Maine  Cent.  R.  Co.,  97  Me. 
ity  Ave.),  81  N.  Y.  App.  Div.  215,  221 ;  151,  158.  See  also  Miller  v.  Newark, 
MatterofNewYorkaty(Fo8terAve.),  3.5  N.  J.  L.  460,  463.  In  Oleau  v. 
89  N.  Y.  App.  Div.  490,  493;  Matter  Steyner,  135  N.  Y.  341,  346.  Finch,  J., 
of  94th  Street,  22  N.  Y.  Hisc.  32,  37.  said,  "It  is  quite  evident  that  the 
See  ako  Hymes  v.  Eaty,  133  N.  Y.  342,  pub^c  right  taken,  deducting  tberefrcnn 
346;  Coataworth  v.  Lenigh  Val.  R.  Co.,  the  value  of  the  private  eaaement, 
115  N.  Y.  App.  Div.  7.  leaves  only  a  nominal  iiuuiy,  because 

*  In  Matter  of  Buffalo,  189  N.  Y.  the  added  burden  is  itself  but  technical 
163,  lev'g  1 16  Ap^.  Div.  555,  the  city  and  nominal.  The  real  burden  la  in  no 
aouxht  to  acquire  title  to  the  bed  of  the  manner  increased  by  absorbing  the 
Butiala  BJver,  between  certain  limits,  privatein  the  public  nght,  or  aubstitut- 
for  the  purpose  of  improving  the  navi-  ing  the  latter  in  the  room  and  stead  of 

Stion  of  the  river.  The  owner  of  the  the  former,  ance  as  burdens  on  the 
d  of  the  river  had  previously  con-  land  they  are  substantially  identical, 
veyed  all  of  the  land  abutting  on  the  In  the  case  of  dty  streets,  where  under 
river  upon  either  rade  thereof.  The  the  statute  the  fee  is  taken,  we  have 
commisHionerB  appointed  in  proceed-  recently  held  that  aubstantial  damagea 
ings  to  condemn  tne  fee  of  the  bed  of  should  be  awarded  (Buffalo  v.  Pratt, 
the  river  awarded  to  the  owner  only  131  N.  Y.  293,  297),  but  here  the  fee 
nominal  damages.  On  appeal  there-  is  not  taken,  but  an  easement  for  a 
from  the  Court  of  Appeals  held  that  highway  only,  wliich  is  merely  the 
the  commiaaiDnerB  might  be  justified  equivalent  of  the  private  easement  dis- 
in  making  such  award.  It  pointed  out  placed.  The  change  altei«  the  control, 
that  the  owner  liad  parted  with  all  his  but  does  not  increase  the  burden." 
abutting  lands;  that  the  cose  was  free  In  Pennsylvania,  dedication  is  held 
from  the  element  that  the  joint  owner-  to  operate  as  a  relinquishment  of  all 
ship  of  the  bed  and  the  abutting  lands  claims  for  damages  for  taking  the  land 
gave  to  the  title  to  the  bed  of  the  river  for  street  purposes.  When  streets  are 
a  substantial  value ;  and  held  that  upon  laid  out  upon  a  map  or  plan  and  sales 
disputed  evidence  an  award  of  nominal  are  made  with  reference  thereto,  the 
damages  was  justified.  owner  of  the  land  dewgnated  on  the 

■  Olean  v.  Steyner,  135  N.  Y.  341 ;  plan  as  a  street  is  not  entitled  to  corn- 
Matter  of  Adams,  HI  N.  Y.  297,  301;  pensation  for  the  taking  thereof. 
Matter  of  Fox  Street,  54  N.  Y.  App,  Quickeall  v.  Philadelphia,  177  Pa.  301 ; 
Div.  479,  487;  Matter  of  East  187th  Osterheldt  v.  Pliiladelphia,  195  Pa.  356. 
Street,  78  N.  Y.  App.  Div.  355,  3.58;  As  to  the  effect  of  dedication  by  plat- 
Stetson  t>.  Bangot,  60  Me.  313;  Bart-  ting  and  sale  in  Pen7t»ylvania,  see  ante, 
lett  V.  Bangor,  67  Me.  460, 469;  Stetson  i  1090,  note.  In  Denver  v.  Clements,  3 
V.  Bangor,  73  Me.  357;  People  v.  Colo.  484,  it  was  held  that  as  under  a 
GloversviUe,  128  N.  Y.  App.  Div.  44;  common-law  dedication,  the  fee  n 
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The  rights  or  interests  of  an  abutting  owner  who  holds  only  an 
easement  in  a  strip  of  land,  which  entitles  him  to  have  it  main- 
tained as  a  street  or  road,  are  not  damaged  in  consequence  of  the 
taking  of  the  fee  of  such  road  or  street  as  a  street  or  highway.  After 
it  is  thus  taken. and  maintained  by  the  public  authorities,  the  abut- 
ting owner's  easement  still  remains  unimpaired.  He  has  all  the 
ri^t  in  the  road  or  highway  that  he  had  before  enjoyed,  and  no 
property  of  his  is  taken  by  the  proceeding.' 

§  1144  (797).  Power  to  Impror*  and  pavo  Stroats.  —  In  the  ab- 
sence of  a  statutory  obligation  to  that  effect,  a  municipality  which 
acquires  property  for  public  purposes  is  n(A  bound  to  improve  it  im- 
mediately upon  its  acquisition,  nor  is  it  bound  immediately  to  throw 
it  open  to  the  public  use  for  which  it  is  obtained,  or  to  exercise  a 
degree  of  care  in  its  maintenance  before  its  improvement  beyond 
that  which  is  chargeable  to  a  private  owner  of  property  similarly 
situated.'  When  lands  are  acquired  for  streets,  the  municipality 
may  improve  only  so  muck  of  the  width  as  it  may  deem  necessary 
for  the  use  of  the  public.'    The  power  to  open  and  improve  streets 

in  the  owner  and  tbe  mere  opening  of  owner  of  the  soil  and  the  owner  of 

the  street  doea  not  deprive  the  owner  casements  in  the  private  way  may  be 

o{  the  fee,  no  property  \a  taken  from  authoiized  to  join  in  a  petition  for  the 

the  owner  by  toe  opening  of  the  street,  asaesament  of  damages  when  tbe  jury 

and  he  is  not  entitled  to  compensation,  is  required  to  assess  the  damages  as 

Where  an  easement  in  land  has  been  to  an  entire  estate  and  as  if  it  were  the 
taken  for  a  toQ  brii^e  or  turnpike  road,  sole  property  of  one  owner  in  fee  mmple. 
the  owner  ie  not  entitled  to  additional  Boston  Ch^ber  of  Commerce  v.  Bos- 
damages  when  either  is  mode  a  free  ton,  195  Mass.  338. 
highway  by  public  authority.  Statep,  "Birch  v.  New  York  Oty,  190 
Maine,  27  Conn.  641,  648;  Stat*  v.  N.  Y.  397,  See  also  Parsons  e.  New 
Suffidd  ft  T.  Bridge  Co.,  81  Conn.  56;  York  City,  107  N.  Y.  App.  Div.  324, 
70  Atl.  Rep.  66.  aPd  184  N.  Y.  604. 

'  Matter  of  116th  Street,   1  N.   Y.         But  in  MasBodaaeUs,  the  rule  ap- 

App,  Mv.  436,  439;   Allen  v.  Chicago,  pears  to  be  that  the  public  authoridea 

176  ni.  113,  121;    Clayton  ».  Gilmer  must  construct  a  street  within  a  rea- 

County  Court,  68  W.  Va.  263.     Land  sonable  time  after  it  is  laid  out;    and 

was  (iedicatea  by  deed  for  a  private  that   this    du^   can  be    enforced    by 

vay,  and  bouses  were  built  and  lots  mandamiu.     But  the  issuance  of  tbe 

sold  abutting  on  the  way.     Upon  the  writ   is    discretionary,   and    the  court 

laying  out  of  a  public  gtretl  over  Ae  will  refuse  it  when  sufficient  giounds 

private  way,  the  only  compensation  to  for  the  delay  in  construction  appear, 

which  the  owner  of  the  soil  is  entitled  e.  g.,  if  it   is  shown  that  the  city  is 

is  the  value  of  the  additional  easement  obliged    temporarily    to    suspend    the 

in  the  pubKc  resulting  from  the  laying  construction    of   streets   owing   to   its 

out  ot  the  street;   in  other  words,  the  financial  condition.     Richards  v.  Dris- 

value  of  the  land  included  in  the  private  tol   County,    120   Mass,   401;     Metci^ 

way  is  not  to  be  computed  as  if  It  were  v.   Boston,   168   Haas,   284;    Como  v. 

pn^rty  free  from  encumbrance,  but  Worcester,  177  Haas.  543,  546;  McCaiv 

only  as  affected  by  the  takinjr  of  bj)  thy  v.  Boston  St,  Com'rs,   188  Mass. 

easement  for  the  public  in  addition  to  338;    As[»nwaU  v.  Boston,-  191  Mass. 

the  easement  for  a  private  way.    This  441. 
is  the  rule,  although  by  sUtute  the        ■  TopUff  t>.  Chicago,  196  HI.  216; 
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b  legisladve  in  its  ori^n  and  must  be  conferred  upon  the  muni- 
cipality by  a  statutory  enactment.'  The  opening  of  a  street  or  any 
oAier  municipal  improvement  may  be  authorized  by  the  l^slature 
without  any  consent  or  request  or  petition  of  abutting  owners,  who 
may  be  assessed  therefor,  and  vnihaut  any  hearing  aa  to  the  expe- 
diency  or  necessity  of  the  improTemeut.'  The  power  to  improve 
and  pave  streets  b  usually  conferred  id  express  terms  and  carries 
with  it  everything  that  is  a  neceiaary  incideni  of  the  express  power 
conferred.*    The  power  to  pave  gtreets  includes  the  power  to  furnish 

Helcalf  v.  Boston,  158  Mass,  284;  If  there  ia  a  valid  and  exwUng  oon- 
HcArthur  v.  Saginaw,  68  Micb.  367;  tract  wUh  a  railroad  company  lo  pave 
Hundon  v.  Salt  Lake  City.  34  Utah,  either  the  entire  roadtrajr  or  a  portion 
SS;  95  Fac.  Rep.  046.  But  it  has  of  the  roadway,  although  with  a 
been  said  that  in  the  buHnesa  portion!  different  material,  an  orainance  for 
of  a  city,  or  where  travel  and  the  eon-  paving  a  street,  the  cost  to  be  paid 
venienee  of  the  public  require  it,  the  by  a  apecial  asaeanment  upon  the 
whole  width  of  the  street  must  gen-  property  benefited,  is  a  fraud  upon 
erally  be  made  and  maintained  in  a  the  property  owDera,  and  the  court 
reasonably  safe  condition,  and  that  will  set  aside  the  asseasment.  When 
whether  a  sufficient  widtn  has  been  the  contract  with  the  railroad  corn- 
paved  for  safe  passage  is  ordinarily  pany  only  relates  to  the  paving  of  & 
a  queetion  for  the  juiy  aa  a  matter  oiF  part  of  the  width  of  the  street,  the 
fact.  Hemdon  v.  Salt  Lake  City,  34  court  cannot  separate  the  l^al  from 
Utah,  66;  95  Pao.  Rep.  646.  the  illef:al,  and  will  annul  the  whole 

Although  abutters  have  a  right  of  proceeding.     Sawyer  v.  Chicago,   183 

access  to  the  highway,   there  is  do  111.   67;    McFarlane  v.   Chicago,    185 

obligation  on  the  municipality  to  oon-  111.  242;    Chicago  v.  Nodeck,  202  Ql. 

struct  the  highway  its  fuU  vndlh  lo  the  257 ;    AJnerican  Hide  i.  Leather  Co. 

line  of  Uu  abutting  lots,  or  to  construct  v.   Chicago,  203   III.   451;    CIdcago  v. 

approaches  eonnectinK  the  lota  with  Newberry  IJbmry,  224  III.  330.    Or^ 

the  highway.     Metcalf  p.  Boston,   158  dinance  directing  repaying  with  asphalt 

Haas.  284,  286;    Attorney-General  v.  at  the  expense  of  tne  property  owners 

Mayor  of  Boston,  186  Mass.  200,  212.  when  the  existing  macadam  pavement 

'  "What    [the    l^islature]    of    the  was  in  good  conation  held  to  be  vdd 

State  could  itself  do  in  laying  out,  as  unreasonable.     Chicago  v.  Brown, 

opening,     and     grading    streets     and  205  111.  568. 

avenues,  it  could  authorise  the  local  It    has    been    held    that   the   dty 

legislature  to  do  with  all  its  own  dis-  council,    under   its   power   to  rwulate 

cietion."      Hubbard    v.    Sadler,    104  and  control  the  streets,  may  fix  the 

N.    Y.   223,   228.     The   legislature   in  width  of  the  earriagexDay  and  ndtwalk 

.Vew     York    ma^    authorize    commis-  of  a  deagnated  street  and  may  deter- 

noneiB  named  m  the  statute  to  lay  mine  how  much  space  shall  tie  given 

out    and    improve    the    citjr    streets,  to   each,   but  it   cannot   improve  the 

instead  of  conferring  authority  theie-  whole  width  of  a  dedicated  atieet  as 

for  on  the  mimicipal  officers.    Hatter  a  carriageway  without  anv  adewalk. 

of  Wooisey,  96  N.  Y.  135.  An  abutting  owner  is  entitled  to  have 

'  Londoner  v.  Denver,  210  U.  8.  a  reasonable  space  set  apart  for  dde- 
373;  a.  c.  33  Colo.  104.  The  abutter  walk,  and  the  council  cannot  act  ar- 
ts only  entitled  to  a  hearing  upon  the  bitrarily.  Geort^town  c.  Hambrick. 
assessment  itself .  Ibid.  See  also  Good-  127  Ky.  42;  104  S.  W.  Rep.  997» 
rich  «.  Detroit,  184  U.  S.  432;  Index,  But  compare  Attomey-Genenl  s.  Bo*- 
Taxation.  The  fact  that  a  property  ton,  142  Mass.  200,  wherv  it  was  held 
owner  has  paved  a  street  to  suit  his  that  under  authority  to  construct  tdde- 
eonvenience  does  not  picvent  the  muni-  walks  a  city  may  remove  a  sidewalk  at 
cipality  from  exercising  its  statutory  its  discretion. 

power  to  pave.     Paisons  v.  Columbus,  *  Of  a  clause  in  a  dty  charter  (pving 

SO  Ohio  St.  460.  the  board  of  pubUo  woriu  of  a  city 
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and  to  do  all  that  is  necessary,  usual,  or  fit  for  paving; '  and  on  this 
ground  it  has  been  held  that  the  expense  of  grading  a  street  prepare 
tory  to  paving  is  incident  to  paving,  and  the  expense  properly  in- 
cluded in  the  assessment^  And  in  Pennsylvania  it  is  decided  that 
die  power  to  pave  includes  the  power  to  furnish,  or  require  the  party 
at  whose  expense  it  is  done  to  pay  for,  cwbatones.'    And  so  as  to 

"exclusive  control  of  the  construe-  without  doing  any  unressoiiable  in- 
tion,  improvement,  repur,  &nd  cleaning  jury.  Fianklin  v.  Fiak,  13  Allen 
of  streets,"  Findt,  J.,  eaid  in  Matter  (Mass.),  211;  Daley  v.  Watertown, 
of  Watertown  Board  of  Public  Worka,    162  Mass.  116. 

144  N.  Y.  440,  444:  ••Comtntetion  m  >  Schesley  v.  Commonwealth,  36 
a  broad  tenn  authorizing  the  making  Pa.  St.  29,  30,  flO;  HcNamara  v.  £st«s, 
of  new  streets;  improv^nerU  permits  22  Iowa,  246;  an/«,  j  819.  Power  to 
new  work  upon  streets  already  con-  pave  a  eily  street  includea  as  a  neces- 
structed;  and  repair  relates  to  the  sarv  incident  authority  to  grade,  curb, 
reetoration  of  an  existing  condition,  ana  drain  it.  Rederuieimer  v.  Brun- 
Tbe  four  terms  used  cover  the  whole  ing,  113  La.  343. 
subject,  from  the  making  of  the  new  '  Allen  v.  Davenport,  107  Iowa, 
street  to  its  final  and  ordinary  main-  90,  citing  text;  Williams  v.  Detroit, 
tenance."  The  power  to  lay  out,  open,  2  Mioh.  560;  State  v.  Elisabeth,  30 
and  establish  new  streets  carries  the  N.  J.  L.  365;  Dodsworth  v.  Cincinnati, 
necessary  incidental  pmoer  of  grading  18  Ohio  Cir.  Ct.  288;  Schenley  v. 
-and  otherwise  improving  the  streets.  Commonwealth,  36  Pa,  29;  Deer  v. 
Brunswick  D.  King,  91  Qa.  £22.  Power  Sheraden  Borough,  220  Pa,  307,  310, 
to  pave  or  improve  Mtreett  is  held  to  citing  text;  ante,  J  819. 
include   the   power   to   pave   and   im-         Power     "to     open     and     improve 

Sirove  tidewalke.  Hendersonville  v.  streets"  authorizes  the  city  lo  aUer  Ihe 
Vebb,  148  N.  Car.  120;  61  8.  E.  Rep.  fp-ade  or  change  the  level  of  the  land 
670;  Kokomo  e.  Mahan,  100  Ind.  242.  on  which  the  street  is  laid  out.  Metho- 
What  is  "repaving"  of  a  street  as  dist  Episcopal  Church  v.  Wyandotte, 
distinguished  from  "rep^iing,"  see  31  Kan.  721;  Barnes  v.  Parsons,  77 
McCaffrey  o.  Omaha,  72  Neb.  583.  Kan.    311;    94    Pac.    Rep.     151.      A 

Under  power  to  repair  highways,  aimilar  construction  is  placed  on  power 
it  was  hela  that  a  nein  bridge  might  be  to  cause  streets  "to  be  kept  open  and 
built,  when  necessary  to  connect  two  in  repair."  Smith  v.  Washinxton,  20 
portions  of  a  liighway  iatemipted  by  an  How.  (U.  8.)  135;  Wabash  R.  Co.  v.  De- 
intersecting  stream.  Huggans  n.  Riley,  fiance,  167  U.  S.  88,  101;  b.  c.  52  Ohio 
125  N.  y:  88.  See  also  Mather  n.  St.  262,  290.  But  when  the  povxr  to 
Crawford,  3fl  Barb.  (N.  Y.)  564.  In  grtide  and  the  power  lo  pave  are  oon- 
Scbneider  v.  Menasha,  118  Wis.  298,  ferred  in  separate  clauses,  and  the 
it  was  held  that,  the  power  to  pave  expense  of  grading  is  payaole  from  a 
and  repair  city  streets,  authoriiea  the  general  tax  and  the  expense  of  paving 
dty  to  puTchaae  a  quarry  oxUeide  its  is  payable  by  speniia]  assessment,  the 
lirniis  for  the  purpose  of  obtaining  powers  were  construed  to  be  separate 
paving  stone.  But  m  Virginia,  a  con-  and  independent.  Bamee  v.  Parsons, 
trary  view  is  adopted.  Duncan  v.  77  Kan.  311;  94  Pac.  Rep.  151.  Un- 
Lynchburg  (Va.>,  34  8.  E.  Rep.  964;  der  the  usual  charter  authority  to 
Dunable  v.  Harriaonbuig,  104  Va.  r^ulate  rrode  and  improve  streets, 
533.  The  power  (o  eonntruct  a  highwaj/  the  city  has  no  power  to  grade  ana 
does  not  authorize  the  local  authon-  improve  a  private  road  the  title  to 
ties  to  lay  a  ditch  or  drain  through  which  is  in  the  abutting  owners, 
the  lands  of  a  private  person  for  the  Culver  v.  Yonkers,  80  N.  Y,  App.  Div. 
purpose  of  conducting  water  from  300,  aff'd  180  N.  Y.  524. 
the  highway  and  discharging  it  there.  *  Schenley  v.  Commonwealth,  36 
Tbe  power  of  the  local  authorities  is  Pa.  20.  In  this  case  the  city  of  Alle- 
confined  to  erecting  banks  to  prevent  gheny  was  authorised  "to  grade  and 
water  from  coming  from  the  highway,  pave  streets,  sidewalks,"  Ac.,  and  to 
or  to  so  construct  the  highway  as  to  levy  a  t^wSal  tax  upon  the  lots  front- 
turn  water  off  it  on  the  adjmning  lands  ing  thereon  to  defray  the  expense. 


lyCoogle 


1810  MXmiCIPAL  CORPORATIONS  §  1145 

trimming  and  guttering;  these  were  held  to  be  included  in  the  power 
to  moBodamize}  But  charter  au^ority  to  grade,  pave,  and  improve 
the  streets  must  be  limited  to  the  clear  intent  of  the  l^slature. 
Hence  authority  conferred  upon  a  city  "  to  grade,  pave,  repair,  or 
otherwise  improve  its  streets,"  does  not  authorize  a  city  to  lay  out 
a  street  railway  therein  for  the  purpose  of  being  leased  to  private 
persons.  The  laying  of  a  street  railway  in  a  street  cannot  be  con- 
sidered a  part  of  the  pavement  of  the  street  or  of  the  improvement 
thereof.^  Similarly,  power  to  establish,  widen,  and  extend  streets, 
and  to  grade,  pave,  repair,  and  otherwise  improve  them,  does  not 
authorize  the  construction  of  a  bridge  over  a  railroad  track  for  ihs 
purpose  of  securing  a  safe  crossing.' 

§  1 145  (685).  Pow«t  to  bnprovo  and  (radnats.  —  That  the  use  of 
the  streets  for  travel  may  be  made  safe  and  convenient,  the  legis- 
lature usually  confers  upon  the  municipal  authorities  the  power,  in 
express  terms,  to  graduate  and  improve  them,'  and  supplies  the  means 
to  carry  the  power  into  effect  by  requiring  the  inhabitants  to  perform 
labor  upon  the  streets,  or  to  pay  specific  taxes  for  that  purpose,  or 
taxes  that  may  be  so  appropriated  by  the  corporation.     In  another 

The  queation  waa  made  that  the  cost  ■  HcNamatB  v.  Estes,  22  Iowa,  246 ; 

of    eurbttonet    was    not    a    leKitiinat«  Williama  v.  Detroit,  2  Hich.  560.    The 

charge  upon  the  lot-ownen.     But  the  substitution    of    new    curbshtnee    and 

court  held  otherwise,  obaerving  that  gutters  in  a  street  waa  held  to  be  "rw- 

"the  power  to  pave  includes  the  power  pairs."     People  v.  Brooklyn,  21  Barb, 

to  funiiah  and  do  all  that  ia  neceasaiT.  484;  post,  ik  m2,  1447.     Constnio- 

uaual,  or  fit  for  paving.    How  can  the  tion  of  Bpecial  charter  provision  as  to 

court  say,  as  a  legal  proposition,  that  macadamizing.     New  Haven  o.  Whit- 

ciirbstones    were    neither    necessary,  ncy.  36  Conn.  373.     "Local  tmprove- 

customary,   nor  fit  for  such  a  wort?  ment"  defined,  and  held  to  extend  to 

Cmnmon    observation    showH   that    it  the  opening  or  enlarging  of  a  street, 

is  usual  to  employ  curbstones  when  Astor  v.  New  York,  62  N.  Y.  680. 

streets,    ndewalks,    or    foot-ways    are  '  Attorney-General  v.   Detroit,   148 

paved,  and  that  they  are  among  the  Mich.  71.    Sep  also  Re^na  v.  Train,  7 

onlinary   means   used.      But   whether  Cox  Crim.  Cases,  180. 

they  are  or  not  was  a  question  for  the  '  Schneider    o.    Detroit,    72    Mich, 

jury."     See  also  Williama  v.   Detroit,  240;   Phelps  v.  Detroit,  120  Hich.  447, 

2  Blich.  560;  Steckerttt.  East  Saginaw,  449;    lUnson  «.  Sault  Ste.  Harie,  143 

22   Mich.   104;    Dean  n,   Borchsenius,  Mich,  661.    See  also  Dean  o.  Ann  Aibor 

30  Wis.  236.  R.  Co.,  137  Mich.  459. 

In  Penmylvania,  it  is  held  that  the  ■  Wabaah  R.  Co.  v.  Defiance,  167 

establishment   of    a   paper   grade    by  U.   8.  88,   100,  citing  text.     In  Pttm- 

the  munidpaUty  conlera   no  right  on  tjfimmia  it  is  held  that  the  authority 

a  property  owner  to  enter  on  the  high-  to  grade  and  pave  streets  is  among  ioo 

may    and    change    the    natural    grade  implied  powefg  of  a  municipal  corpora^ 

thereof.     The  streets  are  in  chai^  of  tion.    Wilbamaport  v.  Commonwealth, 

the    municipal    authorities,    and    the  84  Pa.  St.  487;   White  v.  McKeesport, 

actual  grading  can  be  done  only  by  101  Fa.  St.  304.     See  also  Barter  v. 

their  authority  exercised  in  the  man-  Commonw^lth,  3  Pa.  2M,  and  Phila- 

ner  prescrib"      '      '          "''          '  .  >   >■        ">           „. -r,     r,. 
Thompson,  1i 
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place  will  be  considered  more  fully  the  liability  of  the  corporation 
growing  out  of  thb  power,  in  respect  to  maintaining  the  streets  in 
a  safe  condition  for  travel.  It  will,  however,  be  proper  here  to  notice 
the  nature  of  the  power  to  grade  and  improve  streets,  as  it  has  been 
judicially  ascertained  and  settled.  A  leading  case  on  this  subject 
b  that  of  Goszler  v.  Georgetown,  decided  by  the  Supreme  Court  of 
the  United  States.'  By  its  constituent  act,  the  corporation  of  George- 
town had  "full  power  to  make  such  by-laws  and  ordinances  for 
the  graduation  and  levelling  of  streets  as  they  may  judge  necessary 
for  the  beneSt  of  the  town,"  Pursuant  to  this  auUiority,  the  cor- 
poration passed  an  ordinance  for  the  graduation  of  certain  streets, 
the  first  section  of  which  appointed  commissioners  for  that  purpose. 
The  second  section  of  the  ordinance  was  as  follows :  "  Be  it  ordained, 
that  the  said  level  and  graduation,  when  signed  by  the  commission- 
ers and  returned  to  the  clerk  of  this  corporation,  shall  be  forever 
thereafter  considered  as  the  true  graduation  of  the  streets  so  grad- 
uated, and  be  binding  upon  this  corporation,  and  all  other  persons 
whatever,  and  be  forever  thereafter  regarded  in  making  improve- 
ments upon  said  streets."  The  plaintiff  made  improvements  ac- 
cording to  this  grade,  and  afterwards  the  corporation  passed  another 
ordinance  directing  the  grade  to  be  changed  by  being  lowered,  to 
the  plaintiff's  injury.  The  plaintiff's  bill  for  an  injunction  was  dis- 
missed, the  court  holding:  1.  That  the  power  to  graduate  given  by 
the  legblature  was  not  exhausted  by  its  first  exercise,  but  was  a 
continuing  one :  the  power  is  given  to  the  town  to  legislate  on  the 
subject,  to  pass  as  many  bylaws  relating  thereto  as  the  corporation 
"may  judge  necessary  for  the  benefit  of  the  town."  2.  The  second 
section  of  the  ordinance  (above  quoted)  was  not  in  the  nature  of 
a  compact,  and  therefore  was  not  final  and  irrepealable.  In  decid- 
ing this  point,  Mr.  Chief  Justice  Marshall  says  :  "  But  it  cannot  be 
disguised  that  a  promise  is  held  forth  (by  the  second  section  of  the 
ordinance)  to  all  who  should  build  on  the  graduated  streets,  that 
the  graduation  should  be  unalterable.  The  court,  however,  feels 
great  difficulty  in  saying  that  this  ordinance  can  operate  as  a  per- 
petual restraint  on  the  corporation.  VN^en  a  government  enters 
into  a  contract,  there  is  no  doubt  of  its  power  to  bind  itself  to  any 
extent  not  prohibited  by  its  Constitution.  A  corporation  can  make 
such  contracts  only  as  are  allowed  by  the  acts  of  incorporation. 
The  power  of  this  body  to  make  a  contract  lekick  skavld  so  operate 
as  to  biTjd  its  legislative  capaciiies  forever  thereafter,  and  disable  it 
from  enacting  a  by-law,  which  the  te^lature  enables  it  to  enact, 
>  Goszler  v.  Geoigetown,  6  Wheat.  (U.  S.)  fiS3. 
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may  well  be  questioned.    We  rather  think  that  the  corporation  can- 
not abridge  its  own  legislative  power."  ' 

§  1146  (796).  Power  to  pave  Straots;  "  Pftvament "  daflnad. — 
The  power  to  pave  streets  (usually  conferred  in  those  words)  at  the 
expense,  in  whole  or  in  part,  of  the  property  benefited  by  the  im- 
provement,  has  given  rise  to  some  decisions  which  may  be  noticed. 
In  holding  that  the  power  to  pave  includes  the  power  to  gravel 
streets,  the  Supreme  Court  of  Illinois  thus  deBnes  the  word  pave- 
merU:  "A  pavement  is  not  limited  to  uniformly  arranged  masses  of 
solid  material,  a^  blocks  of  wood,  brick,  or  stone,  but  it  may  be  as 
well  formed  of  pebbles,  or  gravel,  or  other  hard  substances,  which 
will  make  a  compact,  even,  hard  way  or  floor." ' 

>  Gosder  n.  Georgetown,  6  Wheat,  authorises  sidewalk  to  be  moA  of  pUmk 

(U.  S.)  593,  597;  anU,  H  244,  346:  or  oOur  material,  in  the  discretion  of 

Post,  i  1149,  note.    Text  quoted  and  the  councit.     Burlington  A  H.  R.  R. 

approved    in    Roanoke    Gaa    Co.    v.  Co.  u.  Spearman,   12  Iowa,  112.     Au- 

Hwnoke,  SS  Va.  810,  814.    The  power  thoritjr  to  a  city  to  lequiie  abutting 

to  lay  out,  open,  and  grade  streets  in  lot-ownera   t«   "pave  the   street"   in- 

a  city  carries  with  it,  by  necessary  eludes  also  authority  to  require  them 

implication,  the  power  to  establish  the  to  buiid  sidewalks.     Warren  v.  Henly, 

grade  of  such   streets.     An  onler  es-  tupra.     In  Louisiana,  it  is  held  that 

tablishinK    the    location,    width,    and  the  power  to  make  sidewalks,  at  the 

grade    of  streets,    if    passed    without  cost   of  the   adjoining   lot-owuetB,  ia- 

authority,  is  rendered  vahd  by  being  eludes  the  gntiering  and  curbing.    "By 

subsequently  confinned  by  the  l^isla-  common  consent,"  remarks  the  court, 

ture.     Hinimelmann  v.   Hosdley,   44  "it  is  considered  that  the  term  'pave- 

Cal.  213.  ment'   embraces  the   brick  sidewalks, 

Where  a  city  has  excluave  control  of  wliich  the  curb  and  gutters  fom  a 
of  its  streets,  with  power  to  improve  part."  O'Leary  v.  Sloo,  7  La.  An.  25. 
and  regulate  them,  the  manner  of  their  In  Powell  v.  8t.  Joseph,  31  Mo.  347,  it 
improvement  rests  in  the  discretion  appeared  that  the  defendant  eorpara- 
of  the  city  authorities.  In  this  case  tion  was  authorized  to  assess  the  coet 
Bodding  the  centre  of  a  street,  gmvel-  of  paving  streets  to  the  owners  of  ad- 
ling  the  sides,  and  constructing  a  sewer  joining  property  in  proportion  to  their 
were  held  to  be  but  one  improvement,  fronts.  This  was  held  to  authorize 
Murphy  v.  Peoria,  119  111.  509.  A  dty  the  ci^  authorities  to  apportion  tlie 
may  adopt  one  mode  of  improvement  cost  of  paving  the  street  croeaingt,  as 
for  part  of  the  streets  and  a  different  well  as  of  such  Dsrts  of  the  street  oa 
mode  for  the  remainder.  Oakland  were  in  front  of  lots,  among  the  lot- 
Paving  Co.  n.  Rier,  52  Cal.  270.  It  hddera  of  the  adjoining  blocks,  in 
is  to  be  presumed  that  a  city,  in  con-  proportion  to  the  front  feet.  Followea 
structing  a  street,  made  it  to  conform  m  Farrar  d.  St.  Louis,  80  Ho.  379,  392, 
to  the  grade  as  then  established,  and  Bedalia  v.  Coleman,  82  Mo.  App. 
Thompson  v.  Keokuk,  61  Iowa,  1S7.  560.     Abutters  may  be  assessed  lor 

*  Per  Colon,  C.  J.,  in  Burnhajn  v.  paving   street  crosaiTigs.     Creighton   v. 

Chicago,  24  III.  496.    The  word  "pave"  Scott,  14  Ohio  St.  438;    WiDiams  «. 

includes  the  usual  means  to  cover  with  Detroit,  2  Mich.  560.     Power  to  pave 

stone  or  brick,  so  as  to  malte  a  level  includes  the  power  to  lay  cross  wMs. 

or  convenient  surface  for  horses,  car-  Burke,  In  re,  62  N.  Y.  224;    Phillips, 

riages.  or  foot  passengers.     It  includes  /nre,60N.  Y.  16;  Lawrence  c.  KiUam, 

macaaamiiing.    Warren  v.  Henlv,  31  11  Kan.  499.     As  to  paoing  interseo- 

Iowa,    31.      It    includes    "flagpng;"  tions.     State  v.  Elisabeth,  30  N.  J.  L. 

i.e.,  paving  with  flat  stone.     Philhps,  365;  Eager,  /nre^4eN.  Y.  100;  Hinea 

In  re,  60  N.  Y.  16.    Authority  to  pave  v.  Lockport,  41  How.  Pr.  (N.  Y.)  435. 
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§  1147  (798).  Povar  to  compsl  Building  of  Sidewalks.  —  Id  the 
absence  of  a  statutory  obligation  no  duty  rests  upon  the  owners  of 
abutting  property  to  repair  or  improve  a  street  or  sidewalk  in  front 
of  their  lots.'  But  the  legislature  may  require  the  property  owner 
to  build  the  sidewalk  at  his  own  expense,  or  may  delegate  to  the 
municipal  authorities  the  power  to  direct  it  to  be  so  built.'    Under 

Where  the  charter  rnakee  no  proviaon  power   to    order  reconttruetion    when 

ae  to  the  mode  in  which  the  expenses  necesaaiy.      Walker   v.    Detroit,    143 

of  local  improvements  are  to  be  ascer-  Mich.  ^7.     Where  the  mumcipality 

tained,  for  the  purpose  of  tax&tion  or  haa    prescribed   the   character   of   the 

assessment  of  toe  same,  the  plaintiff,  ndewalk,  the  abutting  owner  cannot 

ID  an  action  of  this  kiod,  is  Dot  pre-  put  down  a  sidewalk  of  any  material  be 

duded  from  averring  and  showing,  by  chooses  on  the  ground  that  all  that  the 

evidence  dehori  the  record,  the  actual  law  requires  is  that  the  mdewalk  ahti31 

cost  thereof.     Minnesota  Linseed  CKl  be  reasonably  safe  and  fit  for  public 

Co.  B.  Pahner,  20  Minn.  468.    A  resolu-  travel.     In  re  O'Brien,  119  Mich.  540. 

tion  of  intenUon  to  curb  and  macada-  Although  the  abutter  may  have  begun 

miie  a  "street"   held  not  to  include  to    build    a    sidewalk,    the    common 

the  sidewalk.    Dyer  v.  Chase,  52  Cal.  council  may  compel  him  to  change  to 

440.  another  material.     Sciibner  v.  Grand 

'  Biiwolara  v.  Ft.  Smith,  8?  Ark.  Rapids    119  Mich.  188.     If  an  abutter 

85;  112  8.  W.  Rep.  181:  Owensboio  e.  proceeds  to  pave  a  sidewalk  with  brick 

Hope,  128 Ky.  524;  1108.  W.  Rep.  272;  m  ^-iolation  of  an  ordinance  directing 

RuppD.  BuTKesB,  70N.  J.L.  7;  Roches-  the  sidewalk  to  be  paved  with  another 

ter  V.  Campbell,   123  N.  Y.  405.    The  material,  he  will  be  enjoined.    Drew  v. 

sidewalk  is  simjily  a  part  of  the  street  Geneva,  150  Ind.  662. 

which  the  municipal  authorities  have  But    when    a    property    ovmer    hai 

set  apart   for  pedestrians.     Hester  v.  already  amttriKled  a  sidewalk  confoim- 

Durbam  Traction  Co.,  138  N.  Car.  288,  ing  to  the  reauirements  of  an  ordinance, 

2S3.  there  must  De  express  legislative  au- 

•  James  v.  Pine  Bluff,  49  Ark.  1S9;  thority  empowering  the  mvinicipality 

tjttle  Rock  V.  Flt^ratd  59  Ark.  494;  to  change  the  pavenient  while  the  ex- 

Leiper  v.   Minnig,   74  Ark.   510.     See  isting     ^vement     does     not     require 

also  Yaie  Collie  v.  New  Haven,  57  repair.    Hawes  ».  CUcago,  158  111.  653, 

Conn.  1, 8.  658.     But    compare    Shelton    Co.    v. 

Id  ordinary  acceptation,  the  t«rm  Birmingham,  91  Conn.  518,  where  it 
.  "street"  includ^  iddewalka.  Drew  v.  was  held  that  the  power  of  the  muni- 
Geneva,  150  lad.  662;  Taber  v.  Graf-  cipality  to  change  the  grade  and  to 
miller,  100  Ind.  206;  Knapp  v.  St.  order  the  owner  to  lay  a  new  adewalk 
Louis  Transfer  R.  Co.,  126  Mo.  26,  35.  was  not  affected  by  the  fact  that  the 
See  alao  Hendersonville  v.  Webb,  148  existing  concrete  sidewalk  was  in  good 
N.  Car.  120;  61  S.  E.  Rep.  870.    Con-  condition. 

trol  of  the  streets  conferred  upon  a  city  A  city  may  lake  up  and  carry  away 
by  charter  extends  to  the  sidewalk  as  the  material  of  an  old  sidewalk,  when 
wdl  as  the  roadbed,  although  the  abut-  it  substitutes  a  better  sidewalk  in  ita 
ting  owner  may  own  the  fee  of  the  place  and  does  not  incur  any  liability 
street.  In  re  O'Brien,  119  Mich.  540.  to  the  abutter  thereby.  Snyder  d. 
A  statute  conferring  upon  a  city  the  Lexington,  20  Ky.  Law  Rep.  1562; 
power  to  improve  streets  and  to  con-  49  S,  W.  Rep.  765.  But  if  the  muni- 
tract  therefor,  and  making  the  cost  cipality  lays  a  sidewalk  in  a  street  the 
thereto  a  lien  upon  abutting  property,  fee  of  which  is  in  the  abutter,  it  can- 
does  not  authorize  the  city  to  direct  not  remove  the  iidetpalk  because  of  the 
propertv  owneiB  to  make  sidewalks  in  failure  or  refusal  of  the  abutter  to  pay 
front  of  their  property.  Owensboro  u.  an  assessment  therefor,  and  it  becomes 
Hope,  128  Ky.  524;  110  S.  W.  Rep.  272.  liable  to  the  abutter  for  the  damage  if 

Authoritv  to  require  the  owners  of  it  so  removes  it.     Piatt  v.  Oneonta,  88 

land  to  build,   when   necessary    aide-  N.  Y.  App.  Div.  1Q2,  aff'd  183  N.  Y. 

walks    in    front    of    their    land    con-  516.     To  the  same  effect,  Nichols  p, 

Btnied  as  suf&dently  broad  to  confer  Sadorus,  120  111.  App.  70.    Power  by 
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an  authority  to  make  such  by-laws  bs  to  the  common  council  shall 
seem  "  necessary  for  the  good  government  of  the  city,  and  for  the 
regulation  and  paving  of  the  streets  and  highways,"  a  city  corpora- 
tion may  pass  an  ordinance  requiring  the  owner  of  every  lot  fronting 
on  a  designated  section  of  a  public  street  to  fix  curbstones  and  make 
a  brick  way  or  sidewalk  in  front  of  his  lot.  Such  an  ordinance  b 
neither  unconstitutional,  illegal,  nor  unreasonable.  It  would  doubt- 
less be  otherwise,  it  is  remarked,  if  this  burden  was  laid  without 
special  cause  upon  one  citizen,  all  others  similarly  situated  being 
exempted.*  But  it  has  been  held  that  authority  conferred  by  statute 
to  require  the  property  owner  to  build  and  maintain  a  suitable  side- 
walk does  not  confer  authority  upon  the  city  to  require  the  property 
owners  to  remove  embankments,  or  to  fill  in  depressions,  to  bring 
the  grade  of  the  sidewalk  to  Uie  established  grade  of  the  street* 

§  1148.  OonatnictioB  ot  Drains  and  S«wen. — The  construction 
and  maintenance  of  a  system  of  sewers  for  a  municipality  is  clearly 
a  municipal  function.*  It  is  within  the  province  of  the  l^islature 
to  make  provision  therefor  and  in  its  discretion  to  divide  the  muni-  . 
cipality  into  sewer  districts.'  Authority  to  construct  sewers,  when 
conferred  upon  a  municipality,  b  continuing  in  its  naiwre,  unless 
Otherwise  expressly  limited  and  restricted ; '   and  the  determination 

charter  to  "compel  lot-owners  to  make  streets.    Holland  v.  Baltimore,  11  Md. 

safe   and   proper   ndcwalks   of   brick,  186.    Tenant  in  dower  in  actual  poaaes- 

plank,  Htone,  or  ^ranolith"  authorizes  sion  is  an  "owner"  within  the  meamiiK 

an  ordinance  designating  the  particu-  of  the  charter  requiring  "owners"  m 

lar  material  of  which  a  sidewalk  should  lots  to  build  sidewalks  in  front  thereof. 

be  made.   O'Haverf.  Montgomery,  120  White  v.   Naahville,  2  Swan   CTenn.), 

Tenn.  448;  111  S,  W.  Rep.  449.    It  has  364.     Power  to  pave  at  the  expense  of 

been    hela    that    statutory    authority  the  adjacent  owner,  being  limited  and 

conferred  upon  a  dty  to  construct  dde-  spedal,  must  be  exercised  Htriotly  ac- 

walka  authorizes  the  city  to  remove  a  cording  to  law.     Henderson  p.  Balti- 

ndewalk  in  its  discretion.     Attorney-  more,  8  Md.  352;  pmt,  jj  1377-1379. 
General  v.  Boston,  142  Mass.  200.  As  to  right  to  Telie}  in  eqaity  against 

'  Paxson  V.  Sweet   16  N.  J.  Eq.  196,  illegal  taxes  and  assessments,  see  chap, 

rated  with  approval  by  Putnam,  J.,  in  xm.   post,  §J  1570-1590.      , 
Boston  o.  Shaw,   1  Met,  (Mass,)   130-        '  Little  Rock  c.  Fitaeerald,  59  Ark. 

133.     See  Downer  v.  Boston,  6  Cush.  494;   Hillhouse  ii.  New  aiven,  62  Conn. 

(Mass.)  277,  and  observation  (arpuciKto)  344.      See   also   Yale   Collie   v.   New 

of  Shaw,  C.  J.,  p.  281,  as  to  vacant  lots.  Haven,  57  Conn.  1 ;   Smith  v.  St.  Louis 

Assuming  that  the  power  was  properly  Mutual  Life  Ins.  Co.,  3  Tenn.  Ch.  Rep. 

construed,  the   duty  enjiuned  by  the  631. 

ordinance  could   not    be   enforced  by         •  Anderson   ».    Lower   Merion,  217 

a  sale  of  the  property  unless  authority  Pa.  369,  382. 

to  that  effect  was  unequivocally  con-        ■  Oil  Qty  ii.  Oil  Qty  Boiler  Works, 

ferred  by  the  legislature.    Construing  152  Pa.  348;  Andersons.  Lower  Merion, 

certain  acta  in  pari  maieria,  the  court  217  Pa.  369,  382. 

held  that  the  lessee  for  a  long  term  of        *  McKevitt  «.  Hoboken,  45  N.  J.  L. 

years,  and  not  the  owner  of  the  tee,  482;    Matter  of  Fowler,  53  N.  Y.  60. 

was  the  "proprietor"  or  "owner"  to  The  municipality  may  also  alter  drains, 

anent  to,  or  petition  for,  the  paving  of  or  change  its  Bystem  of  dninnge,  if  tha 
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of  the  municipal  authorities  as  to  the  necessity  of  the  construction 
will  be  accepted  as  final  and  conclusive,  and  binding  upon  the 
courts  in  the  absence  of  fraud  or  abuse.'  The  construction  of  sewers 
is  a  lawful  use  of  the  street  as  against  an  abutting  proprietor,  whether 
the  fee  of  the  street  be  in  him,  or  in  the  city  in  trust  for  street  uses. 
Although  the  fee  of  the  street  may  be  in  the  abutting  proprietor, 
the  use  of  the  street  for  the  purposes  of  sewers  is  not  the  imposition 
of  a  new  use  or  serviiude  entitling  the  owner  of  the  fee  to  compensa- 
tion.* The  construction  of  drains  and  sewers  is  r^arded  as,  to  a 
large  extent,  incident  to  the  construction  and  maintenance  of  a  city 
street  Hence  authority  to  a  municipal  corporation,  by  its  charter, 
to  repair  and  keep  in  order  its  streets,  is  sufficient,  without  special 
grant  to  authorize  it  to  construct  drains  and  sewers;  and,  when 
constructed,  the  corporation  will  incidentally  possess  the  power  to 
pass  ordinances  regulating  their  use  and  the  price  at  which  private 
persons  may  tap  them,  and  also  to  protect  them  against  injury  or 
invasion.*    When  the  city  has  power  to  construct  sewers,  it  may, 

welfare  and  comfort  of  the  inhabitaaU  Melss.  All;  Allen  v.  Boston,  159  Maaa., 
will  be  thereby  enhanced,  but  it  cannot  324,  335;  Warren  c.  Grand  Haven, 
exercise  this  power  recklessly  and  in  30  Mich.  24, 2S;  Stoudinser  n.  Newark, 
wanton  disregard  of  private  lights.  28N.  J.  Eq.  187,  aS'd  28  N.  J.  Eg.  446; 
Carondeiet  Canal  4  Nav.  Co.  v.  Hew  Traphwen  v.  Jersey  City,  29  N.  J.  Eq. 
Orleans,  38  La.  An.  308.  206,  aff'd  29  N.  J.  Eq.  050;    Matt«r 

•  St.  Louis  Bridge  Co. p.  People,  125  of  Yonkers,  117N.  Y.  564,  573;  Kelsey 
in.  226;  Minhener  v.  PUladelphia,  118  *.  King,  32  Barb.  (N.  Y.)  410;  (5n- 
Pft.  535;  Oil  CSty  v.  Oil  CSty  Boiler  cinnati  v.  Penny,  21  Ohio  St.  499; 
Works,  152  Fa.  348;  Philadelphia  v.  Fisher  v.  Hanisburg,  2  Grant  Cas. 
Odd  Fellows  HaU  Assoc.,  168  Pa.  105;    (PaJ  291. 

Philadelphia  v.  Union  Burial  Ground  liie  fact  that  a  rural  highviay  U  eon- 
Soc.,  178  Pa.  533.  verted  into   a   city   ttreet   and   thereby 

Id  Penntylvania  a  statute  provides  bei^omes  subject  to  use  for  the  con- 
fer the  incorporation  of  companies  for  stniction  of  drains,  sewers,  Ak.,  doe* 
the  construction  and  maintenance  of  not  impose  an  additUmid  aenitude  upon 
sewers  in  cities,  Ac.  The  statute  the  land  entitling  the  owner  of  the  fee 
merely  authorises  incorporation  for  to  additional  compensation.  Hud- 
these  purposes  "for  the  health,  com-  dleston  v.  Eugene,  34  Greg.  343. 
fort,  and  convenience  of  the  inhab-  •  Kramer  v.  Los  Angeles,  147  Cal. 
itants,  and  sanita^  improvement  in  668,  674,  citing  text;  Cone  v.  Hart- 
dties,"  Ac.,  and  authorizes  corporations  ford,  28  Conn.  363 ;  Bronson  v.  Walling- 
to  enter  upon  and  occupy  any  public  ford,  54  Conn.  513;  Leeds  v.  Richmond, 
highway  with  the  consent  of  the  local  102  Ind.  372;  Fort  Wayne  v.  Coombs, 
authontiea.  .\  permit  issued  under  this  107  Ind.  75,  80;  Schipper  v.  Aurora, 
statute  by  a  borough  to  a  sewer  com-  121  Ind.  154;  Kirklouai'.  Indianapolis, 
pany  for  the  construction  of  a  system  142  Ind.  123 ;  Boyce  v.  Tuhey,  163  Ind. 
of  sewen  in  the  city  streets  does  not  202;  Cobum  v.  Bossert,  13  Ind.  App. 
pve  to  the  sewer  company  the  exclu-  359 ;  Greenaburg  v.  ZoUer,  28  Ind.  App. 
Ave  right  to  use  the  streets  for  such  128;  Stoudinser  c.  Newark,  28  N.  J. 
purposes,  and  the  borough  may  there-  Eq.  187;  Keisey  n.  King,  32  Barb, 
after  construct  .sewers  in  the  same  (N.  Y.)  410;  Hastings  v.  Columbus, 
streets.  Olyphant  Sewage-Drainage  42  Ohio  St.  585;  Fisher  v.  Harrisbuig, 
Co.  p.  Olyphant,  211  Pa.  526.  2  Grant  (Pa.)  Cas.  291. 

■  Cone  V.  Hartford,  28  Conn.  363;  But  in  Peck  t>.  Grand  Bapids,  125 
Boston  v.  Richardson,  13  Allen  (Mass.),  Mich.  416,  it  was  held  that  under  the 
152,  159;    Lawrence  v.  Kahant,   136  charter  powers  of  the  city,  it  could  not 
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when  necessary,  extend  them  beyond  the  corporate  limits  for  the 
purpose  of  securing  a  suitable  ouUet' 

§  1149  (687,  689).  Bight  of  Oltr  to  oi*  or  dlapou  of  BoU.  — 
Where  the  city  in  improving  the  street  n&seasarily  removes  aoU, 
gravel,  or  atone,  it  may  use  the  material  so  removed  on  other  portions 
of  the  same  street,  although  the  title  to  the  soil  of  the  street  may  be 
vested  in  the  abutter; '  and  m  some  States  it  b  held  that  the  city 

construct  a  aewer  for  (cenenl  purposes  drainage  of  the  said  temtoiy,  the  com- 

in    connectioD     with    proceedings    to  nussionera  have   no  right  to  fdiandon 

grade  and  eravel  a  street.     In  Gates  v.  the  single  sewer  and  adopt  a  plan  sub- 

Graod  Rapids,  134  Mich.  96,  95  N.  W.  stitutinj;    therefor    two  main  sewers. 

Rep.  998,  this  case  was  dlBtinguished,  State  v.  Chamberlain,  37  N.  J.  L.  51. 
and  it  was  held  that  in  such  a  proceed-         '  Langley  v.  Augusta,  118  Ga.  590: 

ing  it  might  construct  a  storm  sewer  Shreve  v.  Cicero,   129  III.  226;    May- 

for  drainage  purposes  onlj^.     A  general  wood  Co.  v.   Haywood,   140   I!!.  216; 

power  to  construct  aad  maintain  streets  Gallon   v.    Jacksonville,    147    111.    113; 

IB  sufficient  authority  to  authoiize  a  Canal  Com'is  v.   E^ast  Peoria,   179  111. 

municipality  to  construct  a  sewer  lo  214,  234.     See  also  Minnesota  i  M. 

carry    off    ttorm    water*.      Kramer    n.  Land  &  Imp.  Co.  v.  Billings,  111  Fed. 

Los  Angeles,  147  Cal.  668,  675.     See  R«p.  972;  McBean  v.  Fresno,  112  Cal. 

also  McQuire  v.   Rapid  City,   6   Dak.  159;    Cochran  v.  Park  Ridge,  138  111. 

346.    Id  lomi,  it  is  held  that  a  tem-  295;    Coldwater  v.  Tucker,  36  Mich, 

porary  open  sewer,  for  surface  drainage  474. 

only,  may  be  constructed  by  the  etreet        *  Robert  c.  Sadler,  104  N.  Y.  220; 

commissioner  without  specific  author-  Biasell   v.   Collins,  28   Mich.  277  (dis- 

ity   from    the    council   by   ordinance,  tinffuishing  Cuming  c.  Pram;,  24  Mich. 

Cooper  0.   Cedar  Rapids,    112   Iowa,  514);   Ovennan  v.  Hay.  35  Iowa,  89; 

367.    A  city  may,  where  the  turnpike  Bundy   v.    Catto,    61    111.    App.    209; 

company  does  not  object,  assess  abut-  Burr    v.    Leicester,     121    Hose.    241; 

ting  property  for  the  construction  of  Grover  «.  Comet,  135  Mo.  21 ;   Graden 

sewers  in  a  street,  although  the  street  c.   Parkville,   114  Mo.  App.  527.     See 

be  under  the  control  of  the  turnpike  also  Aldrich  v.  Drury,  8  R.  I.  554. 
company.      Lewis   v.    Schmidt   (.Ky.),         In  Smith  v.  Rome,  19  Ga.  89,  where 

43  a.  W.  Rep.  433.     Construction  of  the   city   only   acquired   an   easement 

Sawer;  right  to  change,  &c,  Mauch  or  risht  of  way,  it  was  held  (eiro- 
hunk  Bor.  v.  Shorts,  61  Pa.  St.  399;  neously,  in  the  author's  judgment) 
Stroud  V.  Philadelphia,  61  Pa.  St.  255;  that  stone  within  the  limits  of  the 
State  V.  Jersey  City,  30  N.  J.  L.  148;  street  which  had  to  be  removed  in 
State  V.  Jersey  City,  29  N.  J.  L.  441 ;  order  to  level  and  make  the  street 
State  V.  Jersey  City,  27  N.  J.  L.  483.  passable,  belonged  to  the  adjtHning 
A  proprietor  of  adjoining  land<>  does  owner  as  part  of  the  soil,  and  not  to 
not  by  connectii^  nis  drain  with  a  the  city  as  the  owner  of  tlie  right  of 
sewer  waive  the  nght  to  object  to  the  way;  and  the  latter  could  not,  it  was 
validity  of  the  local  assessment  to  nay  further  held,  use  the  rock  that  might 
for  the  sewer.  Watertown  c  Fair-  result  from  the  process  of  levelling  for 
banlu,  65  N.  Y.  588.  Including  two  macadamising  or  other  street  im- 
diatinri,  sewers  in  one  construction  provements,  and  the  city  was  en- 
contract  held  not  illegal.  Ingraham,  joined  from  so  doing.  Sec  Macon  c. 
/nre,64N.  Y,3I0;  onto,  «  1149:  posi.  Hill,  58  Ga.  595,  cited  in/ra. 
i  1162.  Where  an  act  of  the  le^la-  In  New  Haven  v.  Sai^nt,  38  Conn, 
ture  contemplates  a  plan  of  dinning  50,  it  is  held  that  the  city,  as  against 
the  territory  embraced  within  the  map  the  adjoining  owner,  is  entitled  to  the 
therein  referred  to,  by  a  main  sewer  surjilus  soil  of  the  street,  and  the  ad- 
running  through  certain  streets  in  the  joining  owner  was  restrained  from . 
said  act  designated,  with  such  lateral  removing  it.  Compare  dictum  in  Cum- 
eewers  as  the  commis^ionere  of  sewera  ing  v.  Prong.  24  SCoh.  514.  By  virtue 
might  deem  neeessai-y  for  the  proper  of  its  control  of  the  streets  and  high- 
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may  use  the  soil  necessarily  removed  from  one  street  in  improving 
that  street  or  any  other  street  in  the  city.'  The  right  of  removal  of 
soil  from  one  public  highway  to  anoiher,  for  Tepairing  the  highway, 
is  learnedly  considered  by  Mr.  Chief  Justice  Gray,  in  a  case  in 
Massachusetts,  and  the  conclu^on  U  reached  that  such  right  exists 
by  law  and  usage  in  the  New  England  States.*    It  would  also  seem 

wttje,  the  munidpality  may  prah^it.  In  this  case  Gray,  C.  J.,  says:    "It  ia 

by  ordinaace,   &iiy  person,   even   the  too   clear   to   require'   any    discusfflon 

owner  (tf  tbe  fee,  from  removing  any  that  the  proprietor  of  land  over  which 

dirt  or  earth  from  any  of  the  streete  a  public   highway  haa   been   l^d,   r&- 

for  any  purpose  without  first  obtain-  tains  liis  right  in  the  soil  for  all  puipoaes 

ing  the  conaent  of  the  municipal  au-  which  are  conaistont  with  the  full  en- 

tiiorities.     Palatine   v.    Krueger,    121  joyment  of  the  easement  acquired  by 

m.  72.  the  public,  or  by  any  corporation  by 

In.  lowoj  it  ia  held  that  as  a^nst  authority  derivea  conBtitutionally  from 

the   adjoimng   lot    owner   or   original  the   legislature.      Tucker  v.   Tower,   9 

dedicator,    the    city   holding  the    fee  IHck.  (Uans.)  109,  110.    The  owner  of 

has  full  control   over  the  ^reet,   and  the  land  therefore  retains  his  title  in 

not  simply  over  the  surface;    fuid  it  trees,  Krass,  growing  crops,  buildings, 

can   maintain   an  action  against   any  and   fences  standing   in  toe   highway 

person    who,    without   its  permisdon,  at  the  time  of  tlie  laying  out  (unless 

removes  any  material  from  the  street  he  ftuls  to  remove  them  within  a  rea- 

whetber  that  material  be  superficial  sonable  time  after  notice  to  do  so),  as 

or  subterraneous.    Dee  Hoinea  v.  Hall,  well  as  in  any  mines  or  quarries  be- 

24  Iowa,  234.  neath,  which  are  not  part  (^  the  sur- 

'  New  Haven  v.  Saisent,  38  Conn,  face  of  the  earth  upon  and  of  which 

50;    Griswold  v.  Bay  City,  36  Mich,  the   highway   is   made.      Goodtitle   e. 

452;  Shimmona  «.  Sadnaw,  104  Mich.  Alker,  1  Kenyon,  427,  437;    a.  c.  1 

511,  514;  Huston  o.  Ft.  Atkinson,  56  Burr.  133,  143;    Adams  v.  Emerson, 

Wis.    3£0;     Brickwell   c.    Homele,    57  6   Pick.    (Mass.)   57;     Commonwealth 

Wis.   490,  494;    Titus  v.   Boston,   149  n.   Noxon,    121   Mass.   42;    Tucker  v. 

Mass,  164;  Wabash  R.  Co.  p.  Defiance,  Eldred,  6  R.  I.  404;   Overman  n.  May, 

10  Ohio  Cir.  Ct.  27,  39.    See  also  Bier-  35  Iowa,  80.    The  decinon  in  Smith  v. 

with  V.  Keronnet,  65  Mo,  App.  431,  Rome,  19  Ga.  89,  cited  for  the  plaintiff. 

In  Maine,  it  is  held  that  a  corpora-  unless   it   can   bis   considered   as   sub- 

tion  which  bv  its  charter  has  power  stantially  a  case  of  a  quarry,  cannot 

to  lepsir  and  grade  the  streets  may  be  upheld. 

make  such  repairs  and  do  such  grad-  "But  it  is  equally  clear  that  the 
ing  by  authonzing  others  at  their  own  grant  of  such  an  easement  to  the  pub- 
expense  and  under  the  direction  of  lie,  or  to  the  corporation  to  which  its 
the  street  commissioner  to  take  ms^  rights  have  been  delegated,  authorieea 
lerials  from  the  street  for  their  own  the  doing  of  any  act  in  the  highway, 
mvate  use.  Hovey  n.  Mayo,  43  Me.  including  the  dif^ng  down  or  raising 
322.  the  soil  to  any  ertent  that  is  necessary 

In  Indiana,  it  is  held  that  the  city  or  proper  to  make  and  keep  the  wa^ 

can  remove  the  natural  soil  from  one  safe   and   convenient    for  tne   public 

street  to  another  only  when  the  im-  travel.      Callender   v.   Marsh,    1    EHck, 

provement  of  the  two  streets  is  part  ^lass.)  418;    Smith  v.  Washington,  20 

of  a  single  improvement.     The  owner  How.  (U.  S.)  135;   Boston  v.  Richard- 

cannot  compel  the  city  to  remove  the  son,  13  Allen  (Mass.),  152:   Fontiac  v. 

material  to  a  place  chosen  by  him;  Carter,  32  Mich.  164.     Ail  acts  done 

and  if  the  owner  fails  to  take  steps  for  the  purpose  of  repairing  the  way 

to  remove  it  within  a  reasonable  tune,  are  of  this  character,  although  th^ 

tbe  city  may  treat  it  as  abandoned,  may  require   the  removal  of  the  sod 

and  use  it  for  such  streets  as  it  may  from  one  part  of  the  way  to  another; 

see  fit.     Delphi  v.  Evans,  38  Ind.  90;  and  it  is  accordingly  wall  settled  that 

Aurora  n.  Fox,  78  Ind.  1 ;    Haas  v.  the  public  in  the  case  of  a  highway,  or 

Evansville,  20  Ind.  Aop.  482.  a  turnpike   corporation  or  a   DLifroad 

■  Denniston  «.  Clark,  125  Maes.  216,  company  in  the  case  of  a  turnpike  or 
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that  the  right  of  the  city  includes  the  right  to  dispose  of  the  awrplua 
soil  to  others  who  will  remove  it.  And  it  faa3  been  decided  that  if 
the  city  does  not  desire  the  soil  for  the  purpose  of  filling  in  other 
streets  and  the  adjoining  owner  does  not  remove  it,  the  city  may  aell 
and  dispose  of  it  in  any  way  it  deems  proper.'  But  the  public  ease- 
ment justifies  only  the  taking  of  earth  and  soil  which  the  process  of 
construction  or  repair  requires  and  necessarily  compels  to  be  re- 
moved. Hence,  the  city  cannot  by  digging  pits  or  otherwise  ex- 
cavating the  street  or  highway,  remove  gravel  or  stone  below  the 
grade  line  for  tiie  purpose  of  using  it  on  other  parts  of  the  same 
highway,  and  the  abutter  who  owns  the  soil  of  the  street  can  re- 
strain such  removal  on  the  principle  that  his  title  to  the  soil  includes 
the  right  to  use  it  for  all  purposes  but  street  uses  proper.' 

isilroad,  has  the  right,  acting  through  rule  has  been  applied  by  law  and  usage 
proper  ofBcers,  for  the  purpose  of  le-  to  the  taking  of  materials  from  one 
pairing  the  same  highway,  turnpike,  highway  for  the  repair  of  another 
or  raiTrood,  to  take  eaith,  giBvel,  or  within  the  jurisdiction  of  the  same 
stones  from  one  part  and  depodt  them  municipal  authorities.  Hovey  v.  Mayo, 
on  another,  although  if  the  officer  ap-  43  Me.  322;  New  Hav^n  n.  Sargent, 
plies  them  to  other  uses  he  may  become  38  Conn.  50.  In  such  a  cose,  both 
liable  as  a  trespaaser.  In  Adams  v.  highways  must,  for  this  purpose,  be 
Emerson,  6  Pick.  (Mass.)  57,  for  in-  deemed  as  much  parts  of  one  plan  of 
stance,  in  which  an  action  was  main-  public  Improvement  for  the  accom- 
toined  by  the  owner  of  land  over  which  modation  of  the  public  travel  as  if 
a  turnpike  road  bad  been  laid  out,  they  formed  parts  of  a  csontinuous 
against  a  servant  of  the  corporation,  line  of  road  called  by  one  name,  as  in 
far  taking  the  herbage  growing  thereon,  the  case  of  a  turnpike  or  of  a  railroad." 
Mr.  Justice  WUde,  delivering  the  '  Griswold  ».  Bay  City,  35  Mich, 
opinion  of  the  court,  said:  'The  locus  452;  Wabash  R.  Co.  v.  Defiance,  10 
in  mio,  although  part  of  a  turnpike  Ohio  Cir.  Ct.  27,  39. 
road,  is  the  soil  and  freehold  of  the  In  MassaehusetU,  it  is  held  that  the 
plaintiff.  He  has  the  exclusive  right  public  authorities  may  excavate  the 
of  property  in  the  land,  subject,  how-  soil  and  remove  it  to  the  lands  of  an- 
ever.  to  the  easement  or  rights  inci-  other  without  incurring  any  liability 
dent  to  a  public  highway;  such  aa  to  the  owner  of  the  mateTial.  Upham 
the  right  of  passage  over  it,  and  the  i>.  Marsh,  128  Mass,  546.  But  nee  to 
right  which  the  turnpike  corporation  the  contrary,  Grover  v.  Comet,  13S 
has  to   construct  a   convenient   path-    Ho.  21. 

way,  and  to  keep  it  always  in  good  In  Afinneitofa,  it  is  held  that  when 
repair.  To  accomplish  these  purposes,  the  improvemeat  of  a  street  renders 
the  corporation  may  dig  up  and  re-  it  necessary  to  excavate  and  remove 
move  from  place  to  plo^i,  within  the  earth  and  rock  therefrom,  and  where 
Limits  laid  out  for  the  road,  any  earth,  it  is  impracticable  to  permit  the  ex- 
sand,  and  gravel,  and  may  dig  or  cut  cavation  and  removal  to  be  done  by 
up  sods  and  turf.'  See  alao  Phillips  the  owners  of  the  soil,  the  public  au- 
V.  Boweni,  7  Gray  (Mass.),  21,  21;  thorities  may  do  it  unembarrassed  b^ 
Burrn,  Leicester.  121  Mass.  241;  Jack-  claims  of  private  owners,  and  may 
son  V.  Hathaway,  15  Johns.  (N.  ¥.)  dispose  of  the  material  which  they 
447,  453;  Fish  o.  Rochester,  6  Paige  are  required  to  remove  without  oc- 
(N.  Y.),  268,  272;  Bissell  w.  CoUina,  28  counUbility  to  the  owners  of  the  soil; 
Mich.  277;  Baxter  v.  Winooski  Tump,  but  the  right  is  limited  to  what  it  is 
Co.,  22  Vt.  114;  Cole  v.  Drew,  44  Vt.  necessary  to  remove  in  connection 
49;  Chapin  v.  Sullivan  B.  R.  Co.,  39  with  the  improvement.  Vilisld  v. 
N.  H.  564;  Aldrich  v.  Drury,  8  R.  I.  MinneapoUs,  40  Minn.  304. 
664.  '  RoVrt  v.  Sadler    104  N.  Y.  229, 

!' In  New  England,  at  least,  the  same   reVg  37  Hun  (N.  Y0,377;    VitiskiB. 
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§  1150.  StreetlTiM;  Pukwayi,Bic7cl«Pfttha.  —  Although  a  street 
b  oFdiaarily  intended  for  purposes  of  public  travel,  yet  the  muni- 
cipal authorities  in  opening  and  laying  out  streets  are  not  rigidly 
limited  to  that  use.  A  street  may  in  part  unite  the  two  purposes, 
one  to  furnish  a  way  for  travel  and  the  other  as  a  park  or  public  place. 
These  elements  have  frequendy  been  united,  and  there  are  many 
cities  where  roads,  boulevards,  and  avenues  have  been  o[>ened  for 
the  purpose  of  travel,  and  in  connection  with  such  use,  lands  have 
also  been  acquired  for  the  sole  purpose  of  furnishing  ample  space 
in  order  that  the  enjoyment  of  the  street  itself  by  the  inhabitants  of 
the  municipality  may  thereby  be  enhanced.'  Upon  similar  princi- 
ples, it  has  been  held  that  a  bicycle  path  imposes  no  additional 
burden  upon  a  highway  and  b  a  legitimate  use  thereof.' 

§  1151  (686).  PowsT  is  OonUnuiiiff  and  DUcretloiuiy.  —  That  the 
potoer  to  lay  out,  open,  grade,  and  improve  streets,  like  other  legisla- 
tive powers,  is  a  continuing  one,  unless  the  contrary  be  indicated, 
has  been  Frequently  decided  in  both  the  Federal  and  State  courts. 
It  may,  therefore,  be  exercised  from  time  to  time,  as  the  want^  of 
the  public  may  require.'    Of  the  necessity  or  expediency  of  its  ex- 

MinneapoUs,  40  Minn.  304;    Delphi  v.  park    purposes,    provided    that    Buch 

Evans,  36  Ind.  00;   Aurora  v.  Fox,  78  purposes    are    not    incon^atent    with 

Ind.  1 ;   Overman  v.  Uay,  36  Iowa,  89.  their  ordinary  use  as  streets.    People  v. 

See  also  Higgins  tr.  Remolds,  31  N.  Y.  Walsh,    041    111.    232;     McConnick    ». 

151;     fisher   v.    Rochester,    6   Lans.  South  Park  Com'rs,  150  lU.  516.    The 

(N.  'Y.)   225;    Deverell  v.   Bauer,   41  fact  that  a   portion  of  a  eidewalk  is 

N.   Y.   App.   Div.   53.      In   Macon   v.  set  aside   as  parking  does  not  affect 

Hill,   5S  Ua.   595,   the   city   was   held  the  control  ot  the  municipal  authori- 

liable  where  it  changed  the  grade  of  a  ties  over  the  adewalk.     Dotey  n.  Dis- 

street  to  get  matenals  to  be  used  else-  trict  of  Columbia^  25  App.  D.  C.  232. 

where  in  the  city.     Where  there  was  Statutory  authority  to  ''park"  street 

a  quarry  in  a  street  in  which  the  city  construed.      Downing  v.   Des   Mdnes, 

had   an   easement   only,   it   was   held  124  Iowa,  289. 

that  the  city  had  no  power  to  au-  '  Ryan  v.  Preston,  60  N.  Y.  App. 

thorize  a  stranger  to  the  fee  to  quany  Div.  97.    See  also  O'Donnell  v.  Preston, 

stone  therefrom  and  convert  it  to  his  74  N.  Y.  App.  Div.  86.    A  city  may  be 

own  use.     Althen  ti.  Kelly,  32  Minn,  authorised  t^  statute  to  improve  a  por- 

280.  tion  of  a  boulevard  as  a  speedway.    Such 

>  Murphy   v.   Peoria.   119   III.   509;  use  is  not  inconsistent  with  the  public 

Thompson  V.  Highland  Park,  187  III.  uses  of  a  boulevard.    Scovel  n.  Detroit, 

2A5:     Matter   of    Bushwick   Ave.,   48  14fi  Mich.  93. 

(N.  Y,)9;    Matter  of  Curran,  38  •  Gosiler  w.  Geoigetown,  6  Wheat. 

...  _.  App.  Div.  82;   Matter  of  Clinton  <U.    S.)    593;     Smith   i>.   Washington, 

Ave.,  57   N.   Y.  App.  Div.   166,  aft'd  20   How.   (U.   8.)    135,   148;    Wabash 

167  N.  Y.  624;   Rudolph  v.  Ackerman,  R.  Co.  v.  Defiance,  167  U.  S.  88,  98, 

68  N.   Y.   App.   Div.   696;    Dotey   o.  afPg  52  Ohio  St.  262,  318.  ciUng  text; 

District  of  Columbia,  25  App.   D.   C.  Field  v.  Barber  Asphalt  Co.,  194  U.  S. 

232;   Martin  v.  Williamsport,  208  Pa.  618,625,  citing  text;  Mead  v.  Portland, 

690.  200  U.   8.  148,  164,  aH'g  45  Or^.  1; 

The   Iwislature   may   transfer   the  New  Haven  v.  Sargent,  38  Conn.  50; 

control    of  streets    to    park    commis-  Markham    v.    Atlanta,    23    Oa.    402; 

Bioners  to  be  improved  and  used  for  Dunham  v.  Hyde  Park,  75  III.  371; 


Barb.  (N. ' 
N.  Y.  App. 
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erciae,  the  govenimg  body  of  the  corporation,  and  not  the  courts,  is 
the  judge.' 

S  1152  (686).  LUbllit;  tor  Ohuis«  of  Onde.  —  The  law  b  settled, 
as  we  shall  have  occasion  hereafter  more  fully  to  illustrate,  that, 
unless  expressly  so  declared  by  special  constitutional  provision,  or 
by  charter  or  statute,  a  municipal  corporation  b  not  liable  to  prop- 
erty owners  for  the  consequential  damages  necessarily  resulting 
from  either  establishing  a  grade  or  changing  an  established  grade  of 
streets,  although  improvements  were  made  in  conformity  with  the 
first  grade.*    A  statutory  right  to  compensation  for  the  change  of 

Chicago,  B.  &  Q.  R.  Co.  v.  Quincy,  23;  Topliffu.  Chicago,  196111.  215,218; 

136  m.   563,   671,   dting  test;    West  Faraon    v.    Fogg,    205    Dl.    326,    340; 

Chicago    Park    Com're    v.    McMuUen,  BeUevillo   v.    Pfingsteo,   225    lU.   203, 

134  in.  170;    Mocy  v.  IndianapaliB,  17  2»S;     Belleville    i>.    Henler,    225    111. 

Ind.   267;    Delphi   v.   Evans,   36   Ind.  404;   Chlcaeo  n.  Hulbert,  234  lU.  321; 

gO;    Kokomo  v.  Mahan,  100  Ind.  242,  Btate  v.  Miles,  138  Ind.  692;    Kmth  v. 

Juoting   Mxt;     Kooni   ».    Lucas,    62  Wilson,  145  Ind,  149;  Drewtj.  Geneva, 

jwa,    177;     Ooates   v.    Dubuque,    68  150    Ind.    662;    Dyer   v.   Woods     166 

Iowa,    550,   quoting   t«xt;     Methodist  Ind.  44;   Brown  v.  Baretow,  87  Iowa, 

Episcopal   Church   v.    Wyandotte,    31  344;  Dewey  v.  Des  Hoines,  101  Iowa, 

Kan.  721;   Carey  Salt  Co.  v.  Hutchin-  416;GalUhere.Jefferson,125Iowa,324; 

son    72  Kan.  99;    Bames  *.  Fareona,  Kemp  v.  Des  Moines,  125  lou-a,  640; 

77  Kan.  311;  94  jPac.  Rep.  151:  Karst  Carey  Salt  Co.  v.  Hutchinson,  72  Kan. 

V.  St.  Paul,  S.  A  T.  F.  R.  Co.,  22  99;    Mudge  v.  Walker,  122  Ky.  29; 

Minn.    118,    citing   t«xt;   HoSman   v.  New  Orleans  n.  St«inhardt,  52  I^.  An. 

St.  Louis,  15  Mo.  651;    McCormick  v.  1043;    Biddeford  r.  York  County,  78 

Palchen,  53  Mo.  33;    Eetea  v.  Owen,  Me.  106;   Baltimore  v.  Flack,  104  Md. 

90   Mo.    113;     McKcvitt   v.   Hoboken,  107,  123;   St.  Paul,  M.  A  M.  R.  Co.  n. 

45  N.  J.  L.  482  (the  same  principle  ap-  Minneapolis,  35  Minn.  HI ;   Knoblauch 

C"sd  to  building  sewers);    Hurphy  v.  r.  Minneapolis,  56  Minn.  321;  Klinneap- 

ng Branch  (NTJ.),  61  Atl.  R«p.  593;  olis  &  St.  L.  R.  Co.  «.  Hartland,  85 

Plum   V.   Morris   Canal   &   B.   Co.,    10  Minn.  76,   70;    Hannibal  v.   Hannibal 

N.  J.  En.  256;    Trenton  v.  McQuade,  &  St.  J.  R.  Co.,  49  Mo.  480,  482;  Little 

62  N.   J.  Eq.  609,  672,  citing  text;  Miama,  C.  *  X.  R.  Co.  v.  Dayton.  23 

Funnan  Street,  7n  re,  17  Wend.  (N.Y.)  Ohio    St.    510,    519;    Fhilad^phia    v. 

649;    GaU  v.  Cincinnati,   18  Ohio  St.  Dibeler,  147  Pa.  261;  Wabash  Ave., 

563;    O'Connor  v.  Pittsburgh^  18  Pa.  26   Pa.   Super.   Ot.   306.      What   acU 

St.  187;  Roanoke  Gas  Co,  c.  Roanoke,  amount  to  change  of  grade.     Karrt 

88  Va.  810,  815,  quoting  text;  anit,  t.  St.  Paul  S.  A  T.  F.  R.  Co.,  22  Minn. 

i  242;   Lewis  Em.  Dom.,  f  107.  118;  post,  {  1447;  Folkeneen  v.  Easton 

'  Wabash  R.  Co.  v.   Defiance,   167  Bor.,     116    Pa.     St.     523;      Hiitchin- 

U.   S,   88,  102,  aff'g  52  Ohio  St.  282;  son    v.     Parkersburg,  25  W.  Va.  226; 

Field  V.  Barber  Asphalt  Co.,  194  U.  S.  Mattingly  v.  Plymouth,  100  Ind.  545; 

618,   625,   citing  text;    San  Franciwo  Keppleo.  Keokuk,  61  lowa^  653;  Oak- 


Mt.  Sterling,  15  HI.  320;    Chicago,  R,  Aurora  v.  Reed,  57  III.  29;  ante,  i  246. 

I.  &  P.  R.  Co.  V.  Lake,  71  lU.  333;  Compare  Lafayette  v.  Fowler,  34  Ind. 

Dunham  v.   Hyde  Park,   76   lU.   371;  140;    State  v.  Jersey  City,  34  N.  J.  L. 

Brush  V.  Carbondale,  78  111.  74;    Mur-  277;    Dewitt  v.  Duncan,  46  Cal.  342; 

phy  B.   Peoria,   119   111.   509;     Illinois  Ft,    Wayne    o.    Cody,    43    Ind.    197; 

Cent.  R.  Co.  v.  Chicago,  141  III.  586;  Yeakel  t.  Lafayette,  48  Ind.  116. 
EngUsh  V.  DanviUe,  150  111.  92 ;  Walker         '  Montgomery  v.  Townaend,  84  Ala. 

V.    Morgan   Park,    176    lU.    570,   573;  478,  484,  dting  text;  Montgomery  r. 

Baughman  v.  Eeinselman.  180  lU.  Maddox,  89  Ala.   181,   183;   Southern 

251;  Chicago  v.  Wilson,    195  111.  19,  Bell  Tel.  Co.  v.  Francis,  109  Ala.  224, 
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a  grade  in  a  street  is  substantially  a  grant  to  the  abutting  owner 
of  an  easement  in  the  street  to  have  it  maintained  at  its  existing 

228;  Hooker  v.  New  Haven  i.  N.  Co.,  dependent    of    the    condemnation   or 

14  Conn.  146;    Lafayette  «.  Bush,  19  openinK  of  a  street,  and  may  be  done 

Ind.  326;    Delphi   v.   Evans,   36  Ind.  either  before  or  after  a  street  is  oon- 

90  (reviewing  cag^) ;  Creal  v.  Keokuk,  demned.    Kelly  v.  Baltimore,  66  Md. 

4   G.    Green    (Iowa),    47;     Kepple   v.  171,     Abutting  property  owners  can- 

Keokuk,    SI     Iowa,    063;     Hovey    v.  not  require  the  city  to  excavate  or  fill 

BIsyo,  43  He.  322;   CoUender  v.  Uarah,  up  a  ^reet  to  grade;    but  when  the 

1  nek.  (Mass.)  418;   Brown  v.  Lowell,  city  changes  the   surface   of  a  street 

"    "  "      (Mass.)    172;     Purinton    v.  they  may  by  statute  compel  it  to  ob- 

174    Masa.    550;     Laroe   v.  serve  the  ^ade  lines,  or  pay  damages. 

Northampton  St.  R.  Co.,   189.  Mass.  Given  *.  I>e8  Moines,  70  Iowa,  637. 

254;    CimimingB  c.   Dixon,   139  Mich.  A  statute,  fixing  the  grades  of  streets 

269;     Hendermn  v.   Minneapolis,   32  at  their  intersection,  held  to  fix  the 

Minn.   319;    Genoie  v.    St.  Paul,  35  grades  at  all  intennediate  points  by 

Minn.   330;     St.    Louis   v.   Gumo,    12  connecting  the   points   apecined  by  a 

Ua.  414;   Taylor  v.  St.  Louis,  14  Ho.  straight  iine.     Gafney  v.   San  Fran- 

20;    Schattner  ii.  Kanass  Gty,  63  Mo.  cisco,  72  Cal.  146.     In  grading  streeta 

162;   Imler  v.  Springfield,  55  Ho.  119;  and  ddewalks  ihade  trtea  may  be  ra- 

Iloaer  u.  New  York  City.  104  N.  Y.  moved,  if  necessary,  and  if  destroyed, 

68;    Folmsbee  v.  AmBteroam,   142  N.  an    adjoining    owner    cannot    recover 

Y.   118,  aff'g  66  Hun  (N.  YX  214;  damages   therefor,   unless   they   were 

Talbot  V.  New  York  &  H.  R.  R.  Co.,  killed  by  reason  of  neglect  or  carelesa- 

151  N.  Y.  155;   Torge  ».  Salamanca,  neas  in  the  work.    CMtlebeny  v.  At- 

176  N.  Y.  324.  327;    Comesky  v.  Suf-  lanta,  74  Ga.  164;  Hiidnip  A  Windfall, 

fern,  17D  N.  Y.  393:    Smith  e.  Boston  20  Ind.  App.  592.  See  also  Vanderhurst 

4  A.  R.  Co.,  181  N.  Y.  132,  aff'g  99  v.  Tholcke,  113  Cal.  147. 

N.  Y.  App.  Div.  94;    Melenbaclier  v.  Ono  mho  giffng  a  vetiiiim  for  a  change 

Salamanca,  ISS  N.  Y.  370,  374;   Brand  of  grade  ii  estopped  to  claim  damages 

V.  Multnomah  County,  38  Greg.  79,  resulting   thermrom,    on   the   ground 

02,  citing  text;    Davis  r.  Silverton,  47  that  the  petition  was  not  signed  by  a 

Greg.  171 ;  Green  v.  Reading,  0  Watts  sufficient  number  of  persons.    Cross  v. 

<P(^i  382;    Philadelphia  B.  Randolph,  Kansas  Citv,  90  Mo.  13.    Where  a  city 

4  Watts  &  Berc.  (Fa.)  514;  Hmnes  v.  agreed  with  railroad  companies  that, 

Knoxvilie,    1     Humph.    (Tenn.)    403;  upon  their  erecting  a   bndge  twenty 

Home  Building,  &c.  Co.  v.  Roanoke,  feet  high  over  their  tracks,  it  would 

fli   Va.  62;    HarnsonbuTg  v.   Roller,  construct  approaches  thereto  and  close 

97  Va.  582;    Swift  d.  Newport  News,  to  travel  that  part  of  tlie  street  be- 

105  Va.  103;  Haubner  v.  Milwaukee,  tween  the  ends  of  the  bridge,  except 

124  Wis.  153;  post,  t|  1665-1683.  upon  the  bridge,  it  was  held  that  thia 

Hr.  Lewis,  on  Eminent  Domain,  amounted  to  an  atleration  of  the  yrads, 
{{  92-110,  207-224,  pves  a  ^neral  and  that  it  could  not  be  done  without 
survey  of  the  adjudicationa  m  the  altering  the  established  gnde  in  the 
several  States  on  ttie  subject  of  dam-  manner  piescribed  in  the  city  charter, 
ages  caused  by  change  of^grade.  Mr.  The  construction  of  the  bridge  and 
Wlis,  Em.  Dom.  {}  195-197,  states  approaches  was  enjoined  at  tbe  suit 
the  point  decided  in  many  cases  which  m  an  owner  of  property  situated  op- 
be  cites.  podte  the  approaches.     Wilkin  o.  St. 

In  KcTtlueky,  the  right  to  change  Paul,  33  Bdinn.  181. 

the    grade    without    liability    to    pay  In  Iowa,  provi^on  is  made  by  etatutt 

damages  is  not  absolute  and  unquah-  for  eompensaUng  adjoining  ownert  for 

fied.      Louisville  v.   Louisville  Rolling  damages  causea  by  a  change  of  grade. 

&liU  Co.,  3  Bush  (Ky.),  410.    A  change  Under  it  the  right  of  action  arises  upon 

of  grade  is  not  shown  to  be  illegal  by  the  actual  change,  and  not  upon  the 

an  allegation  that  ib  was  made  'with-  passage  of  the  ordinance;    and  there 

out  any  necessity  therefor,"  because  is  but  one  action  tor  damages  in  cut- 

tbe  council  of  the  city  are  the  judges  ting  down  a  street  and  sidewalk;    a 

of  the  necessity  of  the  change.    Macy  recovery  in  one  case  is  a  bar  to  a  new 

t>.  Indianapolis,  17  Ind.  207.    The  ea-  action  in  the  other.     Hempstead   v. 

UMUhmmt  or  rhange  of  a  grade  is  in-  Des  Moines,  63  Iowa,  36;  Pratt  v.  Des 
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grade.*  When  the  statute  gives  to  an  abutter  the  right  to  compensation 
for  a  change  of  grade,  he  can  only  recover  when  the  facts  and  condi- 
tions prescribed  by  the  statute  are  made  to  app^.*  Hence,  there 
must  be  an  actual  change  of  grade  by  the  municipality.  If  the  only 
acts  performed  by  tbe  municipality  consist  in  causing  the  inequalities 
of  the  street  to  conform  to  an  already  established  and  existing  grade, 
there  is  no  change  of  the  grade  within  the  meaning  of  a  statute  giv- 
ing the  right  to  compensation  therefor.*    If  the  right  to  compensa- 

Hoines  N.  W.  Ry.  Co.,  72  Iowa,  24S;  award  to  the  owners  or  persons  in- 
Hulholliuid  V.  Des  Moinea,  A.  &  W.  R.  terested,  although  the  property  is  not 
Co.,  60  Iowa,  740.  See  also  Phillips  actually  taken.  Matter  of  Grade 
».  Council  Bluffs,  63  Iowa,  576;  Brown  CrosaiDK  Corn'ra,  164  N.  Y.  5fi0. 
V.  Lowell,  8  Met.  (Haas.)  172.  Com-  Statute  providing  for  payment  of 
pare  McCartfay  v.  St.  Paul,  22  Minn,  damages  tor  chau^  of  grade  held  not 
627;  Lewis,  Em.  Dom.  {}  210,  667.  to  be  unconstitutional  as  embracing 
In  Indiana,  liy  statute,  an  estab-  more  than  one  subject  not  expressed 
lished  grade  cannot  be  changed  unless  in  title.  People  v.  fitch,  147  N.  Y. 
the  damages  which  will  he  caused  to  355.  Property  owners  whose  lots  do 
adjacent  property  are  first  asaeaned  not  abut  upon  the  streets  of  which  the 
Uid  tendered  to  the  owners.  If  the  grade  is  changed,  and  who  have  sulTered 
city  fails  to  have  damages  assessed  no  injury  except  that  whieh  indirectly 
and  to  pay  them,  a  common-law  action  results  from  a  lawful  improvement,  held 
lies.  Lafayette  ir.  Wortroan,  107  Ind.  not  entitled  to  compensation  under  the 
404.  statute.      Matter    of    Grade    Croedng 

For  effect  of  cmutiivHotuil  prow-  Com'ra,  166  N.  Y.  69,  aff!g  46  N.  Y. 
sUnu,  declaring  liability  for  property  App.  Div.  473.  Where  thecharterof  a 
"dainsfced,"  upon  rights  of  abutting  city  provides  for  tbe  alteration  of  a, 
owners  in  cases  of  changes  of  grade,  street  grade  previously  established,  and 
«ee  notM  te  SS  1014,  ante,  and  IS77,  for  a  method  of  indemnity  to  abutting 
post;  Lewis,  Em.  Dom.  chap,  v.,  owners  whose  buildings  are  injured 
ll  223-224;  Milts,  Em.  Dom.  S  204  n.  thereby,  an  alteration  of  such  grade, 
Mode  of  exercising  jmuxr  to  grade,  although  effected  in  connection  witii 
Delphi  n.  Evans,  36  Ind.  90.  Proof  of  the  paving  of  the  street,  subjects  the 
actiOQ  of  council  establishing  grade,  city  to  an  action  at  law  against  it  to 
Nebraska  City  v.  Lampkin,  6  Neb.  27.  recover  the  resulting  damages.  Fuller 
In  RliTwit,  change  of  grade  must  be  v.  Mt.  Veraon,  171  N.  Y.  247,  aff'g 
by  ordinance;  resolution  is  not  suffi-  64  N.  Y.  App.  Div.  621, 
cient.  McDowcU  d.  People,  204  111.  '  Comesky  v.  Suffem,  179  N,  Y. 
499;  Chicago  A  N.  P.  R.  Co.  v.  Chicago,  393. 
J74  111.  439,  444.  '  Whitmore  v.  Tarrytown,  137  N.  Y. 

'  Toige  V.  Salamanca,  176  N.  Y.  409;  Farrington  v.  Mt.  Vernon,  166 
324,  rev'g  86  N.  Y.  App.  Div.  211.  In  N.  Y,  233,  atTg  51  N.  Y.  App.  Div. 
this  case  it  is  said  thaVtlJa  statutory  250;  Comesky  v.  Suffem,  179  N.  Y, 
easement  is  similar  in  every  respect  to  393,  398;  Stenson  v.  Mt.  Vernon,  104 
those  invaded  in  the  elevated  lailroad  N.  Y.  App.  Div.  17. 
cases.    Index,  Railroads  in  Sireeti,  Where  it  simply  appears  that  the 

The  primary  object  of  the  exercise  village  street  commissioner  without 
of  the  power  to  alter  tlie  grade  of  authority  from  it  or  formal  action  on 
stieets  is  to  enable  the  municipal  au-  its  part  changing  the  grade,  bos  from 
thorities  to  render  a  street  more  safe  time  to  time  taken  small  quantities 
and  convenient  for  public  travel,  to  of  earth  from  one  place  in  a  street  sjid 
afford  drainage,  and  to  adapt  the  street  deposited  it  in  another,  or  for  the  pur~ 
more  perfect^  for  ase  as  a  public  way.  pose  of  repairing  and  improving  the 
Reining  «.  New  York,  L,  &  W.  R.  Co.,  street  has  cut  it  down  in  one  nlace  and 
128  N,  Y.  167.    Injury  to  property  by    rwsed  it  in   another,  ( 
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tion  ia  conferred  by  Constitution  or  by  statute,  and  the  legislature 
prescribes  a  special  remedy  in  such  cases,  that  remedy  alone  can  be 
pursued  and  an  action  will  not  lie.'  But  if  the  statute  creates  the 
right,  and  provides  no  special  remedy,  an  ordinary  civil  action  will 

lie.'  And  there  is  no  exemption  of  the  municipality  from  liability 
for  resulting  damages  when  the  change  of  grade  b  effected  vHtkout 
authority  of  law,  or  where  it  is  made  without  complying  with  the 
provisions  of  the  statute  with  reference  thereto.     Under  either  of 

grade  within  the  meaning  of  a  charter  enactment  of  the  statute,  notice  must 
proviaioii  entitling  a  pereon  damaged  be  given  to  the  board  of  railroad  coin- 
thereby  to  compensation  is  not  shown,  missioners  and  the  railroad  company, 
although  these  acts,  continued  for  a  although  the  proceeding  may  primarily 
ieries  of  years,  may  have  wrought  an  be  brought  under  the  city  chart«r. 
actual  change  m  the  grade.  Whitmore  Matter  of  Ludlow  Street,  172  N.  Y. 
t..  Tanytown,  137  N.  Y,  409.  542,  aff-g  69  N.  Y.  App.  Div.   180. 

To  justify  a  iccov^ry  for  a  chance  Under  that  statute  the  aggrieved 
of  giaoe  under  charter  provisions,  it  owner  of  premises  must  file  notice  of 
must  appear  that  the  change  or  altera-  claim  for  damages  with  the  milroad 
tion  was  by  or  under  authority  of  the  commissioners  within  mx  months  after 
municipality;  there  must  have  been  the  completion  of  the  work.  Helen- 
some  defimte  action  by  resolution  or  backer  v.  Salamanca,  188  N.  Y.  370, 
.  ordinance  of  its  trustees  fi-xing  a  new  alPg  116  N.  Y.  App.  Div.  691. 
grade,  or  at  least  some  definite  ac-  A  statute  providing  for  compenaa- 
quiegcence  on  its  part  in  a  new  jnwde.  tion  for  change  of  grade,  and  declaring 
Whitmom  c.  Tanytown,  137  N.  Y.  that  comraissionere  appointed  by  the 
409.  But  to  establish  the  existing  court  shall  have  "eiccluaivejurismction 
grade  of  a  street  within  the  meaning  to  estimate  the  loss  and  dataage"  sus- 
of  a  city  charter  regulating  changes  t^ned,  does  not  deprive  the  courts  of 
of  grade,  it  U  not  enaeniiai  that  there  the  power  to  review  bjr  eerHarari  the 
ahouldbe  a  formal  ordiruirux;  the^^de  proceedinesof  the  commissioners  to  de- 
may  be  established  by  long  contmvied  termine  whether  their  awards  are  made 
userand  by  theacquieacenceandrecog-  from  legal  and  authorised  evidence,  in- 
nitioa  of  the  municipality.  Folmsb&e  elude  only  authorized  elements  of  dam- 
V.  Amsterdam,  142  N.  Y.  118,  aff'g  66  age,  and  follow  a  proper  rule  or  basis 
Hun  (N.  Y.),  214;  Stenson  e.  Mt.  in  determining  the  amount.  Matter 
Vernon,  104  N.  Y.  App.  Div.  17.  of  Fitch,  147  N.  Y.  334.      Index,  Cer- 

■  Toige  II.   Salamanca,   176  N.  Y.  (ioron". 

324,  330;   Smith  v.  Boston  4  A.  R.  Co.,  '  Hover  v.  Mayo,  43  He.  322,  332; 

181  N.  Y.  132,  aff'g  99  N.  Y.  App.  Div.  Andover  ft  M.  Tump.  Co.  ».  Gould,  6 

94;    Melenbacker  v.   Salamanca,   18S  Mass.  40;    Boston  v.  Shaw,    1   Met. 

N.  Y.  370,  377.  (Mass.)  130;   Brown  v.  Ix)well,  8  Met. 

Under  ^e  Neie  York  Orade  Crotting  (Hasa.)    172;    Rcock   n.  Newark,  33 

Act  the  power  to  measure  and  det«r-  N.  J.  L.  129;    Dore  v.  Milwaukee,  42 

mine  the  daraaf^  as  weU  as  to  award  Wb.  18;    White  «,  HcKeesport,  101 

compensation    is    vested    in    commis-  Fa.  St.  394.     Construction  of  remedial 

doners  to  be  appointed  by  the  court,  statutes  allowing  damages  for  changa 

and  the  court  cannot  refuse  to  appoint  of   grade.      Mills,    Em.    Dom.    j   197; 

on  the  ground  that  the  injury  to  prop-  Lewis,  Em.    Dom.    H    207-218,    624. 

erty  not  taken  is  slight  and  the  damage  The  owner  of  property  adjacent  to  a 

of  no  consequence.     Hatter  of  Grade  street  has  a  right  to  presume  that  the 

Crossing  Com'rs,  154  N.  Y.  561,  aff'g  city  will  not  permit  an  embankment 

21  N.  Y.  App.  IHv.  633.     Under  the  above  the  estabUahed  ^de  to  remain 

Grade  Croeiang  Law  of  New  York  it  is  in  the  street,  or  that  it  will  provide 

necessary  that  the  provisions  of  that  proper  culverts  to  prevent  the  embank- 

law,  as  well  as  the  requirements  of  the  meet  from  impeding  the  flow  of  sur- 

difTerent    city   charters,    be    complied  face  water.    He  is  justified  in  building 

with.    Hence,  in  the  case  of  all  changes  in  reference  to  the  established  grade, 

of  grade  croasings  effected  after  the  Damour  v.  Lyons  CSty,  44  Iowa,  276, 
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theae  conditions,  the  a^rieved  abutter  is  entitled  to  recover  his 
damages  from  the  cily  in  an  ordinaiy  action,  although  a  special 
method  of  procedure  may  apply  when  the  requirements  of  the 
statute  are  complied  with.'  ' 

§  1153  (672).  Bight  li  LatsnU  Snpport.  —  As  between  the  pro- 
prietors of  adjacent  lands,  neither  proprietor  may  excavate  his  own 
soil  so  as  to  cause  that  of  his  neighbor  to  loosen  and  fall  into  the  ex- 
cavation. The  right  to  lateral  support  is  not  so  much  an  easement, 
as  it  is  a  right  incident  to  the  ownership  of  the  respective  lands. 
The  preservation  of  laierai  support  to  a  highway,  as  constructed  for 
the  public  use,  b  an  obligation  to  the  community,  which  rests  upon 
the  adjacent  land-owner.  It  is  an  absolute  ri^t  in  the  public 
in  the  maintenance  of  which  the  members  of  the  community  are  con- 
cerned ;  and  it  b  of  no  materiality  whether  the  'fee  of  the  street  or 
hi^way  is  in  the  municipality,  or  whether  it  holds  and  controls  it 
by  a  lesser  title.^  This  was  held  to  be  the  rule,  although  the  muni- 
cipality is  not  under  a  similar  obligation  to  the  abutting  owner, 
for  the  reason  that  with  respect  to  the  construction  and  maintenance 
of  the  public  highway,  it  exercises  a  governmental  function  and  can 
come  under  no  liability  in  its  reasonable  performance  thereof,  thus 
constituting  an  exception  to  the  general  rule  of  lateral  support.' 

§  1154  (688).  Htmlclpkl  Control  over  Usea;  Bifht  to  maks  S«w«n, 
Draliu,  Ac.  —  The  power  of  the  public,  or  of  the  municipal  au- 
thorities representing  by  delegated  authority  the  public,  over  streets 
is  not  confined  to  their  use  for  the  sole  purpose  of  travel,  but  they 

'  Folmabee  v.  Amsterdftm,  142  N.  Y.  If  they  are  iojured  in  their  right  of 
118,  aff'g  66  Hun  (N.  Y.),  214;  Fuller  access,  they  may  resiBt  the  ch&age  of 
V.  Mt.  Vernon  171  N.  Y.  247,  afiTg  64  grade,  and  it  will,  in  a  proper  case,  bo 
N.  Y.  App.  Div.  621;  Bemhard  v.  restruacd  by  injunction.  Cunmn|;- 
Rocbester,  127  N.  Y.  App.  Div.  875;  ham  o.  Fitagerald,  138N.  Y.  165. 
Haubner  v.  Milwaukee,  124  Wis.  153.  '  Haverstraw  v.   Eckerson,   102  N. 

If  a  change  of  grade  be  made  with-  Y.  64,  aff'e  124  N.  Y^  App.  Div.  la 
out  the  prior  enactment  of  an  ordi-  3ee  also  Milbum  v.  Fowler,  27  Hun 
nance  providing  for  it,  it  may  be  rafi;^(j  (N.  Y.),  568;  FloeKan  v.  Eckerson, 
t^  the  subsequent  acta  of  the  muni-  32  N.  Y.  App.  Div.  233. 
mpality.  Shiloh  Street,  165  Pa.  380;  ■  See  pott,  {  1679;  Haverstraw  v. 
Deer  v.  Sberaden  Borough,  220  Pa.  Ecketson,  192  N.  Y.  54,  69,  afi'g  124 
307;  Index,  CuraHve  Adi.  Liability  N.  Y.  App.  Div.  18.  See  aJso  Moore 
of  a  dty  for  trtspMt  on  property  by  e.  Albany,  98  N.  Y.  396,  407.  In  New 
encroacmng  thereon  in  effecting  change  York  Steam  Co.  f.  Foundation  Co., 
of  grade.  Davis  v.  Silverton,  47  Oreg.  195  N.  Y.  43,  rev'g  123  N.  Y,  App.  Div. 
171.  An  abtUting  owner  ma^  not  cut  254,  it  was  held  that  an  abutter,  in 
down  the  grade  of  an  existing  street  constructing  a  vault,  must  Dot  disturb 
for  the  benefit  or  convenience  of  his  the  support  of  pipes  in  a  street,  and  is 
own  property  to  the  detriment  of  his  liable  if  he  does,  although  he  may  not 
ndghbon  and  without  their  consent,  have  been  negligeat. 
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may  be  used  for  many  other  purposes  required  by  the  public  con- 
venience. The  tues  to  whick  streets  in  tovma  and  cities  may  legiiir 
malely  be  pvt  are  greater  and  more  numerous  than  with  respect  to 
ordinary  roads  or  highways  in  the  country.  With  reference  to  the 
latter,  all  the  public  requires  b  the  easement  of  passage  and  its 
incidents;  and  hence  the  owner  of  the  soil  parts  with  this  use  only, 
retaining  the  soil,  and,  by  virtue  of  this  ownership,  is  entitled,  ex- 
cept for  the  purposes  of  repairs,  to  the  earth,  timber,  and  grass 
growing  thereon,  and  to  all  minerals,  quarries,  and  springs  below 
the  surface;  and  he  may  maintain  actions  against  those  who  ob- 
struct the  road  or  interfere  with  his  rights  therein.*  But  with  respect 
to  streets  in  populous  places,  the  public  convenience  requires  more 
than  the  mere  right  to  pass  over  and  upon  them.  They  may  need 
to  be  graded  and  brought  to  a  level ;  and  therefore  the  public  or 
municipal  authorities  may  not  only  change  the  surface,  but  cut 
down  trees,  dig  up  the  earth,  and  may  use  it  in  improving  the  street 
or  elsewhere,  and  may  make  cvlveTts,  drains,  and  sewers  upon  or 
under  the  surface.^    Whether  the  municipal  corporation  holds  the 

'  Barclay  *.  Howeii'a  Lessee,  6  Pet.  beneficial   use   and  enjoyment  of  the 

g.  S.)    498,  512,  per  McLean,  S.\  street,  and  the  public  rights  in  the 

ncaid  v.  Indianapolis  Nat.  Gas  Co.,  streets  of  a  populous  i^lace  are  much 

124  lad.  577;    Magee  v.  Overshiner,  more  enlarged  and  various  than  with 

150  Ind.   127    133;    Bliss  r.  Ball,   99  respect  to  ordinary  highways.     Some 

HasB.  597;   White  v.  Godfrey,  97  Mass.  of  the  cases  have  overlooked  this  dif- 

472;    Boston  v.  Richardson,  13  AHen  ference,   and   applied  too   strictly   the 

(Mass.),  152,  163:  Stackpole  v.  Healy,  settled  rules  ot^  the  latter,  in  all  their 

16  Mass.  33;  Peck  v.  Smith,  1  Conn,  extent,    to    the    former.      See    ante, 

103;  Adams  p.  lUvers,  U  Barb.  (N.Y.)  6  1076;    in/ra,   fi   1165;    Cmcinnati  o. 

393;  Griffin  b.  Martin,  7  Barb.  (N.  Y.)  Penny,  21  Ohio  St.  499. 
298;    Jackson  v.  Hathaway,  15  Johns.         The  duty  of  keeping  the  highway 

(N.  Y.)  447;   Webber  d.  Extern  R.  R.  in  a  safe  condition  for  public  travel 

Co.,  2  Met.  (Mass.)  149;   lx>uisville  v.  involves    the    duty    of   a    reasonable 


,  Bank,  3  B.  Mon.  (Ky.)  138,  158:   supervision   of   the   bighway.      Cusick 

evitt  u.  Peoples  Nat.  Gaa  Co.,  160   v.  Norwich,  40  Conn.  376. 
Pa.  367;   ante,  fj  1072,  1079.  In  Kincnid  v.  Indianapolis  Natural 


In  Qneinnati  v.  While,  6  Pet.  (U.  9.)  Gas  Co.,  124  Ind.  577,  EUiott,  J.,  said: 

431.  the  Supreme  Court  observes  that  "There  is  an  essential  distinction  be- 

"all  public  dedications  must  be  con-  tweea  urban  and  suburban  highways, 

ddered  with  reference  to  the  use  for  and  the  rights  of  abutters^are  much 

which  they  are  made;    and  streets  in  more    limited   in   the    case    of   urban 

a  town  or  city  may  require  a  more  streets  than  they  are  in  the  case  of 

enlarged  right  over  the  use  of  the  land,  suburban    ways.      We    note    the    dis- 

in  oraer  to  cany  into  effect  the  pur-  tinction  between  the  classes  of  public 

poses  intended,  than  may  be  necessary  ways  and  declare  that  the  servitude 

for  an  appropriation  of  a  highway  in  in  the  one  class  is  much  broader  than 

the  country.      This  is  manifestly  true,  it  is  in  the  other,  but  it  is  not  necessary 

and  that  is  too  narrow  a  view  of  the  to  here  remark  with  particularity  the 

nature  of  a  street  which  holds  that  the  difference  between  the  two  classes  of 

public  gets  nothing  but  a  mere  right  public  ways,  for  we  are  here  concerned 

of  way,  and  that  tne  adjoining  owner  only  with  suburban  ways." 
retains   as   against    the   pubhc   every         '  Barrows  n.  Svcamore,  150  HI.  5SS; 

other  right;  the  public  must  be  taken  Fort  Wayne  t>.  Coombs,  107  Ind.  75, 

to  get  every  right  necessaiy  to  the  80,  citing  text;  Boston  u.  Richardson, 
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fee  of  the  street  or  not,  the  true  doctrine  is  that  the  muDicipal  au- 
thorities may,  under  the  usual  powers  given  them,  do  all  acts  appro- 
priate or  incidental  to  the  beneficial  use  of  the  street  by  the  public, 
of  which,  when  not  done  in  an  improper  and  negligent  manner,  the 
adjoining  fee-holder  cannot  complain.' 

S  1155.  Rfttnie  tni  Kxtent  of  Public  Eichta  in  (Htr  StrsaU. — 
Whilst,  as  has  been  pointed  out  above,'  the  courts  in  the  considera- 
tion of  questions  arising  from  the  use  of  the  streets  in  a  manner 
which  is  prejudicial  to  abutting  owners  have  developed  a  rule  of 
law  which  affords  just  and  full  protection  to  the  rights  of  abutters, 
on  the  other  hand  a  distinct  tendency  has  been  evinced  to  develop 
a  correlative  and  enlarged  view  of  ihe  public  rights.  The  courts 
have  never  regarded  the  public  use  to  which  streets  might  properly 
be  devoted  as  depending  upon  the  methods  of  travel  and  public  uses 
generally  recognized  at  the  time  when  the  streets  were  opened,  or  as 
depending  on  even  such  public  uses  and  methods  of  travel  as  have 
the  sanction  of  long  continued  custom  and  acquiescence.  The  use 
of  the  streets  of  a  city  must  be  extended  to  vieet  new  means  of  loco- 
motion' and  in  the  case  of  srtb-sitrface  structures  a  dbposition  b 
shown  by  the  courts  to  recognize  these  as  legitimate  street  uses  when 
designed  for  the  public  health  or  comfort,  and  the  general  advantage 
of  the  citizens  of  the  municipality,  and  not  maintained  primarily  or 
exclusively  for  the  emolument  of  private  corporations.  Thb  ex- 
tended view  of  the  proper  uses  of  city  streets  b  sometimes  justified 
on  the  ground  of  an  inherent  difference  between  country  highways 

13   Allen  (Mass.),   152;    Lawrence   v.  Kelsey  v.  King,  32  Bart).  (N.  Y.)  410; 

Nahant,  136  Mass.  477 ;  Stoudinger  ».  Aurora  v.  Fox,  78  Ind.  1 ;   New  Haven 

Newark,  28  N.  J.  Eq.   187,  19i,  aff'd  v.  Sargent,  38  Conn.  50.    See  also  Pala- 

28  N,  J.  Eq.  446,  dtine  text;    Trap-  tineu.  Kreuger,  121  III.  72.    How  power 

haeen  o.  Jersey  CSty,  29  N.  J.  Eq.  206,  to  grade  must  be  exercised.    Defphi  o. 

«ff>H9QM    J    Rn    A.VI'    Mat.tAFnf  Vnnlr.     V.iiana      ^M    InA      DO.      Tem    naiito    « 


231,    quoting    text;      Huddleston  ,     -- „ - ^ 

Eiwene,    34    Oreg.    343,    citing    text,  nized  that  municipal  corporations,  hav- 

Infra,  {  1149.  ing  the  tee  and  exclusive  control  of  the 

'  Boston   V.    Richardson,    13   Allen  streets,  may  appropriate  them  to  any 

(Mass.),   152,   159.  per  Gray,  J.;  West  use  not  incompatible  with  the  objert 

V.  Bancroft,  32  Vt.  387,  per  Pierpont,  for     which     they     were     established. 

J.;    Barter  v.  Commonwealth,  3  Pa.  Quincy  v.  Bull,  106  HI.  337;  Barrows 

(Penr.  &  W.)  253;  Philadelphia  v.  ».  Sycamore  150  Dl.  588. 
Tryon,  35  Pa.  St.  401 ;  Wiiliarasport  ■  AnU,  5§  1123,  1124. 
V.  Commonwealth.  84  Pa.  St,  487,  493,         •  Chicago  *.  Banker,   112  111.  App. 

citing  text;    Boyden  &  Walkley,   113  94,  99;  Magec  v.  Overahiner,  150  Ind. 

Mich.   60S,   quoting   text;     Ellison   v.  127,  132;    People  i>.  Eaton,  lOO.Mich. 

Allen,   30  N.   Y.    Supp.   441,   quoting  208.     As  to  oiwnances  regiilating  the 

text;    Bissell  v.  Collins.  28  Mich.  277;  use  of  city  streets  by  aulomol/iUs,  see 

Cuming  v.  Prang,  24  Mich.  514,  523;  anU,  {  714. 
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and  city  streets,'  but  other  decbions  seem  to  deny  or  to  disre- 
gard this  supposed  dbtinction,  and  hold  that  country  highways, 
just  as  city  streets,  may,  in  the  discretion  of  the  local  authorities 
and  under  statutory  authority,  be  applied  to  and  used  for  le^timate 
public  purposes  intended  for  a  benefit  of  the  locality  without  any 
additional  burden  being  imposed  upon  the  fee  thereof.' 

But,  upon  whatever  view  it  be  founded,  some  courts  have,  rightly 
in  our  judgment,  held  that  the  public  uses  to  which  a  city  street  may 
be  applied  without  imposing  an  additional  burden  or  servitude  upon 
the  fee  are  not  to  be  Umited  by  arbitrary  rules,  but  are  to  be  extended 
to  meet  public  wants  and  necessities  occasioned,  it  may  be,  by  the 
enlarged  uses  to  which  abutting  property  is  devoted.  Thus,  the 
Supreme  Judicial  Court  of  Massachusetts  in  holding  that  the  ownw 
of  land  tuken  for  a  street  holds  it  subject  to  the  right  of  the  legislatvre 
to  authorize  the  city  to  cmMruct  a  svbway  for  local  railroad  travel,  and 
that  the  owner  of  the  fee  is  not  entitled  to  compensation  therefor, 
declared  that  the  public  easement  in  a  city  street  includes  every 
kind  of  travel  and  communication  for  the  movement  or  transporta- 
tion of  [arsons  or  property  which  is  reasonable  and  proper  in  the 

'  In  HcDevitt  v.  People's  Natural  If  the  city  has  control  over  the  kH  in 

Gas  Co.,   160  Pa.  367,  WUliamt,  J.,  and  under  the  streets,  it  compeosatefl 

■aid   with   reference   to   the   difference  him   by  making  him  a  sharer  ir   *'~~ 

* eounlry     higkv>ays    and    city  public    advantages    that    result 

"The  necessity  for  drainage,  proper  drainage,  from  a  water  supply, 


bettMen  eounlry  highways  and  city  public  advantages  that  result  from 
alreete:  "The  necessity  for  drainage,  proper  drainage,  from  a  water  supply, 
for  a  water  supply,  for  gas  for  purposes   from  the  general   distribution  of  gas, 


of  lighting,  for  natural  or  fuel  gas  for  and  the  like.  The  disturbance  of  the 
heat,  for  subways,  for  telegraph  and  owner's  control  over  the  subsurface 
other  wires,  and  for  other  urttan  necea-   of  the  street  is  in  a  l^at  b( 


sties  or  conveniences,  give  to  the  sion  of  his  rights,  but  it  is  damnum 
municipality  a  control  over  the  sub-  absque  injuria.  He  lias  no  right  of 
surface  that  the  town  has  not.  Prop-  action  against  the  municipality  tbere- 
erty  in  a  city  is  no  less  sacred  than  for.  The  use  of  the  surface  is  not 
property  in  tne  country.  The  title  of  restricted  to  the  condition  of  travel 
the  owner  is  neither  better  nor  worse  in  common  use  when  a  street  is  open, 
because  of  the  location  of  his  land,  but  but  such  improved  methods  of  travel 
its  mtuatioD  may  subject  it  to  a  prater  as  the  public  interests  require  may  be 
servitude  in  favor  o[  the  public  in  a  adoptea  with  the  consent  of  the  mil- 
iary compactly  built  city  than  would  nicipality." 

beimpoeeduponit  in  the  open  country.  '  In  Palmer  n.  Larchmont  Electric 

A  city  has  the  right  to  use  the  streets  Co.,  158  N.  Y.  231,  rav'g  6  N.  Y.  App. 

and  alleys  to  whatever  depth  below  the  Div.  12,  it  was  held  that  deetrie  Itghl 

nirface  it  may  be  desirable  to  go,  for  polee  and  fixtwee  may  be  erected  on 

■ewerB,  gas,  and  water  mains,  and  all  a  country  highway  just  as  in  a  city 

other    similar    uses.      On    taking    the  street  without  imposing  any  additional 

Streets  for  these  necessary  or  desirable  burden  or  servitude  ujMin  the  tee;  that 

puipoeea  it  is  acting,  not  for  its  own  in  this  respect  there  is  no  distinction 

profit,  but  for  the  public  good.     It  is  between  a  city  street  and  a  country 

the  rei>reBentative  of  the  inhabitants  highway;      and     that     the     question 

of  the  dty,  considering  their  health  and  whether  the  country  highway  should 

family     comfort,    and     their    business  be  devoted  to  this  use  is  a  matter  to 

needs;   and  every  lot-owner  shares  in  be   referred  to   the   discretion   of  the 

the  benefits  which  such  an  approptia'  local  authorities  acting  under  powers 

tion  of  the  streets  and  alleys  confers,  conferred  by  the  le^slature. 
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use  of  the  street.  It  pointed  out  that  if  it  should  be  said  that  the  per- 
sons originally  laying  out  the  streets  did  not  contemplate  this  en- 
larged use  of  the  public  streets,  yet  on  the  other  hand  neither  did 
they  contemplate  or  foresee  that  the  growth  of  cities  should  induce 
land  owners  to  erect  buildings  fifteen  or  twenty  stories  high,  or 
more,  with  basements,  cellars,  and  sub-cellars,  imposing  additional 
burdens  upon  the  streets  and  creating  additional  demands  in  respect 
thereof.  In  the  on^al  settlement  and  in  laying  out  of  city  streets 
it  was  never  supposed  that  the  surface  of  the  street  would  be  insuffi- 
cient for  the  use  of  the  people  with  convenience  and  comfort  in 
going  to  and  fro  and  passing  in  and  out  in  the  transaction  of  busi- 
ness or  the  pursuit  of  pleasure,  and  the  court  held  that  if  the'  en- 
larged use  of  the  streets  for  these  purposes  necessitated  the  use  of 
the  sub-surface  therefor,  although  it  might  be  in  the  form  of  a  tunnel 
or  subway  for  railroad  purposes,  the  legislature,  or  the  municipality 
under  legislative  authority,  was  justified  in  applying  the  sub-surface 
to  these  extended  uses  without  incurring  any  obligation  to  compen- 
sate  the  owner  of  the  fee  for  the  portions  of  the  soil  beneath  the  sur- 
face appropriated  therefor,' 

>  In  Sears  v.  Crocker,  184  Mass.  586,  the  Btreete  would  be  insufficient  for 

587,  in  holding  that  a  subimy  might  be  the  use  of  the  people  with  convenience 

eoTutnwted  in  Bo^tm,  where  the  fee  of  and  comfort  in  moving  to  and  fro  and 

the  city  etreeta  is   vested  in   private  passing  in  and  out  in  the  transaction 

ownership  subject  only  to  the  public  of  bumnesa  or  the  pursuit  of  pleasure. 

easement,  and  that  the  owner  of  land  It  is  now  a  fact  of  common  knowledge 

within  the  street  lines  taken  therefor  that  the  streeta  of  thoae  parts  of  Boetoo 

is  not  entitled  to  compenBation,  KnoaA-  which  are  most  crowded  are  entirely 

ton,  C.    J.,   forcibly   observed:    "This  inadequate  to  accammodatc the  public 

public  easement  includes  every  kind  of  travel  in  a  reasonably  satisfactory  way 

travel    and    communication    for    the  if  the  surface  alone  is  used.    Our  sys- 

movement  of  or  transportation  of  per-  tern,   which   leaves  to   the   landowner 

sons  or  property,  which  is  reasonable  the  use  of  a  street  above  or  below  the 

and  proper  m  the  use  df  the  street.    In  surface,  bo  far  as  he  can  use  it  without 

the  early  settlement  of  the  country  and  interference    with    the    rights    of    the 

in  the  location  of  streets  in  later  tunes,  public,  is  just  and  right,  but  the  public 

these  ways  were  appropriated  to  the  rights  in  these  lands  are  plainly  pom- 

public  for  the  movement  of  persons  mount,  and  they  include,  as  they  ought 

and    property    from    place    to   place,  to  include,   the   power  to  appropriate 

just  as  the  adjacent  lands  were  ap-  the  ttreeU  above  or  below  the  awfaee  at 

propriated  to  the  use  of  private  owners.  loeZI  on  upon  it,  in  any  way  that  is  not 

The   ori^nal   proprietors   of   lands   in  unreasonable  in  reference  either  to  the 

Boston  and  the  original  proprietors  of  act*  of  all  who  have  occasion  to  travel, 

lands  in  New  York  did  not  lotesee  the  or  to  the  efFect  upon  the  property^  of 

growth    of    population    and    business  abutters.    The  increase  of  the  require- 

which   has  induced  landowners  in  the  raenta  for  the  public  within  the  streets 

Urgest  cities  to  erect  buildings  fifteen  of  our  large  cities  has  probably  equalled 

or  twenty  stories  high  or  more,  and  to  if  it  has  not  surpassed  the  increase  of 

excavate  under  them  basements  and  requirements  for  bu^ness  along  the 

cellars  and  subcellars  to  be  ventilated  streets.     The  legislature,  the  guardian 

by  the  use  of  engines,  to  be  lighted  by  of  public  inteicsts  and  of  private  rights, 

electricity,  and  Qled  with  merchandise,  has  determined  that  the  space  below 

They  did  not  think  tiiat  the  surface  of  the  surface  of  certain  streets  in  Boston 
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§  1156  (690).     Bight  of  (Htr  to  construct  CiitMiu  in  Strasta  for 
PnbUc  Vtan.  —  Thus,  although  an  easement  only  be  acquired  by  the 

is  needed  for  travel.  The  question  it  it  became  a  railroad  corporation,  hav- 
vihsther  acKon  under  Ihe  slatvlea  in-  inEnomore  right  io  the  nighways  and 
volvet  an  aequisition  of  a  new  right  at  puolio  places  of  the  city  than  would 
againat  the  tan/lowner,  or  only  an  ap-  belong  to  any  other  corporation,  and 
propriation  and  regulation  of  exittiT\g  with  no  other  or  higher  right  to  take 
right*.  It  hardly  can  be  cont«ndea  private  property  thM  would  belong 
that  tluB  is  an  unreasonable  mode  of  to  an  ordinaiy  municipal  corporation, 
ufdog  the  streets  in  reference  either  to  quoting  f  109,  ante.  Therefore,  the 
traveller  or  abutters.  It  it  is  not  an  court  held  that,  aa  the  city  of  New 
UDieaeonable  mode  of  using  them,  the  York,  in  its  capacity  as  a  municipal 
mere  fact  that  it  demivei  atniUers  of  corporation,  was  not  the  owner  of  the 
the  use  of  vaults  and  other  similar  under-   fee  of  the  street,  and  as  a  long  line  of 

Ead  structures  in  the  streets  which  adjudications  in  New  York  holdB  that 
have  hitherto  maintuned  is  of  railroads,  both  street  and  steam,  where 
consequence.  Abutters  are  bound  the  fee  is  not  in  the  city,  constitute 
to  withdraw  from  occupation  of  streets  an  added  burden  upon  the  streets  of  a 
above  or  below  the  surface  whenever  municipality  entitling  the  ownei?  of 
the  public  needs  the  occupied  space  the  fee  to  compensation  for  the  taking 
for  travel.  The  necessaiy  require-  of  the  property  (Peck  o.  Schenectady 
mente  of  the  public  for  travel  were  all  R.  Co.,  170  N.  ¥.  298,  301,  and  an- 
p«d  for  when  the  land  was  taken,  thorities  cited),  the  l^jslature  must 
whatever  they  may  be,  and  whether  have  intended  that  abutting  owners 
the  particulars  of  them  were  foreseen  sboUld  be  entitled  to  compensation  for 
or  not.  The  only  limitation  upon  them  property  taken  thereby.  This  deci^on 
is  that  the?  shah  be  of  a  kind  which  is  must,  however,  be  accepted  with  quali- 
not  unreasonable."  fications,   and  it  is   doubtful  whether 

But  it  is  to  be  observed  that  in  its  reasoning  is  generally  applicable  to 
Matter  of  Ramd  Transit  Com'rs,  128  other  States,  for  the  New  York  Court 
N.  Y.  App.  TA-v.  103,  the  Appellate  of  Appeals,  contrary  to  the  rule  sen- 
Divimon  of  the  Supreme  Court  of  New  etally  adopted  in  other  States,  he^  in 
York  for  the  Second  Department  held  Craia  v.  Rochester  City  &  B.  R.  Co.,  39 
that  in  the  rose  of  certain  streete  in  N.  ¥.  404,  that  the  construction  of  s 
BroolUyn,  the  fee  of  which  was  either  horse  railroad  in  a  street,  the  fee  be- 
in  the  abutting  proprietors  or  in  third  ing  in  the  abutter,  without  the  consent 
parties,  the  city  of  Greater  New  York,  of  the  owner  of  the  fee,  is  the  imposi- 
which  embraced  Brooklyn,  could  not,  tJon  of  an  addtional  burden  or  servi- 
under  I^slative  authority,  construct  tude  upon  the  fee,  and  afterwards 
a  rapid  tran^  subway  for  railroad  reaffirmed  this  ruling  in  Peck  v.  Schen- 
purpoaes  without  making  compensation  ectady  R.  Co.,  170  N.  Y.  298,  and 
to  the  abutter.  The  court  declared  applied  it  to  eleetrie  street  surface  rail- 
that  in  the  exercise  of  the  powers  con-  roads.  In  the  latter  case,  the  Court 
ferred,  "the  governmental  powers  of  of  Appeals  recognized  the  fact  that  the 
the  municipafity  were  not  enlarged :  rule  in  New  York  is  contrary  to  the 
it  was  merely  invested  with  powers  and  great  weight  of  authority,  and  only  felt 
franchises  which  it  had  lieen  unable  to  constrained  to  apply  it  because,  aa  it 
sell  to  a  ffuost-public  corporation,  just  said,  "The  doctrine  of  the  Craig  Case 
as  it  might  have  been  mvested  with  has  now  become  a  rule  of  property, 
the  powers  and  franchises  of  a  water  which  this  court  cannot  in  justice  over- 
company.  The  city  as  a  public  cot^  throw.  .  .  .  Therefore,  notwithstand- 
poration  or  distinct  political  entity  was  ing  the  fact  that  many  jurisdictions 
endowed  by  the  legislature  with  the  have  held  a  contrary  doctrine  still 
some  powers  and  privileges  which  it  a  principle  which  has  been  so  tbor- 
had  sought  to  confer  upon  a  railroad  ougnly  engrafted  upon  the  law  of  our 
corporation,  and  it  thus  became  charged  own  jurisprudence  should  not  be  lightly 
wHn  the  aaine  duties  and  <Ali{ntions  disregarded." 
which  would  have  been  assumed  by  a        As  to  right  of  a  city  to  use  the  portio: 
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public,  the  municipal  or  local  authorities  may  build  a  reservoir  or 
cistern  in  a  street,  to  retain  water  with  which  to  sprinkle  streets  or 
extinguish  fires.'  In  a  case  in  Iowa,  occurring  in  a  city  where  the 
fee  of  the  soil  In  the  street  was  in  the  adjoining  proprietor,  subject 
to  the  public  easement,  it  appeared  that  the  city  corporation  built  a 
cistern  in  the  street  underneath  the  surface,  near  the  line  of  the 
defendant's  lot,  and  that  subsequently  the  defendant  erected  a  build- 
ing on  hb  lot  on  the  line  of  the  street,  and  in  excavating  for  his 
cellar  and  foundation  wall,  and  in  taking  the  earth  from  under  the 
sidewalk  in  the  street,  occasioned  the  destruction  of  the  cistern,  for 
which  an  action  was  brought  against  him  by  the  city;  and  it  was 
held  that  the  action  could  not  be  maintained,  because,  the  fee  of  the 
street  being  in  the  defendant,  subject  to  the  public  easement,  the 
city  had  no  right,  without  his  consent,  to  construct  the  cbtern.  The 
court  observes  that,  "  subject  to  the  public  easement,  the  owner  of 
the  adjoining  lots  is  the  absolute  owner  of  the  soil  of  the  streets,  and 
retains  his  exclusive  right  in  all  mines,  quarries,  springs  of  water, 
timber,  and  earth,  for  every  purpose  not  inconsistent  with  the  public 
right  of  way."  '  So  far  as  ^is  case  affirms  that  a  municipal  corpora- 
Gas.  Co.,  26  Pa.  Super.  Ct.  356;  Denm-  could  not  divert  the  water  from  the 
Bter  V.  United  Traction  Co.,  205  Pa.  70,  spring  to  a  pvblic  trough  on  the  other 
76.    Index,  Railroadt  in  Streetg.  Mde  at  the  higliway.    But  quaref 

'  West  V.  Bancroft,  32  Vt.  387.  See  Where  the  fee  of  the  highway  is  in 
also  Lostutter  v.  Aurora,  12S  Ind,  436,  the  abutter,  the  city  may  not  ank  a 
438;    Savage  v.  Salem,  23  Oreg.  381.      well  in  the  street  and  thereby  tap  a 

The  cost  of  public  wells  and  ciHtems  vein  of  mineral  wat«r  which  auppliea  a 
in  Louisville  may  be  apportioned  well  on  the  adjoining  property  of  an 
among  the  owners  of  lots  fronting  the  abutter.  The  court  held  that  while 
public  ways  to  the  middle  of  each  the  city  had  the  right  to  put  down  a 

Siare  from  the  intcrBection  of  streets  well  to  obtain  water  for  public  pur- 
ore  located.  Louiaviite  v.  Osborne,  poses,  the  public  easement  did  not 
10  Bush  (Ky.),  223;  Louisville  Steam  justify  it  in  tiying  to  tap  the  mineral 
Forge  Co.  v.  Anderwm  (Ky.),  57  S.  W.  well  of  the  abutter,  thereby  drawing 
Rep.  617;  Abraham  v.  Louisville,  23  off  the  water.  Hamby  v.  Dawson 
Ky.  Law  Rep.  376;  62  S.W,  Rep.  1041.  Sprinra,  126  Ky.  451;  104  S.  W.  Rep. 
But  in  Wright  v.  Austin,  143  Cal.  259.  But  onorre?  A  well,  originally  dug 
230,  it  is  held  that  the  sprinkling  of  a  in  a  street  by  a  lot-owner,  may  be  taken 
highway  is  not  a  necessary  incident  charge  of  l^  the  corporate  authoritira 
to  the  enjoyment  of  the  public  ease-  and  made  fit  for  convenient  public  use. 
meat  in  the  highway.  Hence,  the  mu-  The  corporation  is  not  guilty  of  main- 
nidpality  cannot  sink  a  well  to  obtain  taining  a  nuisance  as  against  the  abut- 
water  for  that  purpose.  The  title  to  ting  lot-owner  where  it  does  no  more 
all  the  percolating  water  in  the  h^h-  than  construct  a  platform  around  the 
way  is  m  the  owner  of  the  fee.  But  mouth  of  the  well  and  causes  a  pump 
quare  as  against  the  citv  for  its  reason-  to  be  placed  on  it  for  the  use  and  con- 
able  uses.  In  Sufiiela  v.  Hathaway,  vcnience  of  the  public.  Lostutter  «. 
44  Conn.  52Ii  the  title  to  the  fee  of  a  Aurora,  126  Ind.  436. 
highway  to  the  centre  thereof  was  in  *  Dubuque  v.  Haloney,  9  Iowa,  450. 
tl^  abutting  owner,  and  a  spring  of  461,  per  Stockton,  J.  In  towns  and 
water  issued  from  the  owner's  side  of  cities  platted  under  the  code  of  loaa, 
the  highway  but  within  its  lines.  It  the  lot-ownere  do  not  hold  the  fee  to 
was  h^d  that  the  selectmen  of  the  town  the  middle  of  the  street,  and  have  no 
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tioD  cannot  rightfully  construct  a  public  cistern  for  municipal  uses, 
in  a  public  street,  without  the  consent  of  the  abutter  holding  the 
fee,  it  is  directly  opposed  to  the  case  from  Vermont  and  other  easea 
cited,  as  well  as  to  the  sound  and  necessary  principle  above  laid 
down,  namely,  that  the  city  corporation  may  make  every  use  of  a 
street  which  reasonably  conduces  to  the  public  convenience  and 
enjoyment.  It  will  never  do,  we  think,  to  hold  that  a  municipality, 
invested  with  the  control  of  streets  and  charged  with  the  duty  of 
preserving  the  public  health,  promoting  the  public  welfare,  and  of 
making  provision  to  extinguish  fires,  may  not,  if  it  deems  it  expe- 
dient, construct  a  subterranean  reservoir  or  sewer  in  the  middle  of 
a  street  without  the  assent  of  the  opposite  lotrowners.' 

§  1157  (728).  Biidjcu;  Duty  ol  Repair;  HnmiciiMd  Control.  —Hav- 
ing considered  the  relation  of  municipal  corporations  to  streets 
and  highways  within  their  limits,  it  remains  to  refer  to  bridges. 
Bridges  are  usually  part  of  the  street  or  highway.'    In  this  country 

other  interest  in  the  ati«ets  except  a  100  Wis.  580.  Similarly,  a  stand-pipe 
right  of  way  common  to  the  whole  in  the  street  is  an  unlawful  uae.  Bar- 
public.  Thia  is  doubtless  tcx>  broad  a  rows  v.  Sycamore,  L50  111.  588.  See 
statcmeat.  Dubuque  and  Keokuk  are  also  Howe  v.  Lowell,  171  Mass.  575, 
exceptions  in  this  respect.  Milbum  v.  where  it  was  held  that  a  pumping  sfo'ion 
Cedar  Rapids,  12  Iowa,  246;  lb.  261;  was  not  inudent  to  a  conunon,  park, 
Haight  V.  Keokuk,  4  Iowa,  189;  Du-  or  boulevard,  and  was  a  breach  of  a 
buque  v.  Maloney,  supra;  Dubuque  v.  condition  that  the  lands  should  only  be 
Benson,  23  Iowa.  248;  Dea  Moines  «.  used  for  these  purposes. 
Hall,  24  Iowa,  234 ;  Cook  r.  Burlington,  '  Dodge  County  v.  Chandler,  96  U.  S. 
30  Iowa,  94.  See  chapter  on  Dedica-  205;  Washer  v.  BulUlt  County,  110 
tioD,  ante,  iS  1072,  1076.  City  has  the  U.8.55S,664;  States.  Street,  117  Ala. 
right  to  impose  conditions  upon  which  203,  208;  Jacksonville  v.  Drew,  19  Pla. 
an  adjacent  property  owner  may  be  106;  Floyd  County  u.  Rome  St.  R.  Co., 
permitted  to  excavate  area  under  a  77  Ga.  614;  Chicago  v.  Powers,  42  111. 
sidewalk,  and  until  the  conditions  are  169;  Goslicn  v.  Myers,  119  Ind.  196; 
compliea  witli,  it  is  authorized  to  forbid  Manderachid  v.  Dubuque,  29  Iowa,  73; 
such  excavation  being  made.  Davis  v.  Commonwealth  v.  Central  Bridge  Co,, 
Ointon,  50  Iowa,  585;  Des  Moines  c.  12  Cush.  (Mass.)  242,  244;  Cascade 
Hall,  24  Iowa,  234.  A  city  also  has  County  v.  Great  Falls,  18  Mont.  637; 
power  to  fill  up  wells  in  streets,  as  a  Whitall  v.  Gloucester  County,  40  N.  J. 
sanitary  measure,  and  the  passage  of  L.  302;  Read  v.  Camden,  M  N.  J.  L. 
an  ordinance  for  that  purpose  is  ipto  347,  373;  Mahnken  v.  Monmouth 
jatJo  a  revocation  of  permissioa  to  con-  County,  62  N.  J.  L.  404;  fencer  v. 
struct  and  maintain  them.  They  may  Hudson  County,  66  N.  J.  L.  301,  304; 
be  aboUshed  at  the  expense  of  the  Woodbridge  v.  Raritan  Traction  Co., 
public  and  without  compensation  to  64  N.  J.  Eu.  169,  171 ;  Birmingham  w. 
the  persona  who  constructed  them.  Fer-  Rochester  City  &  B,  R.  Co.,  137  N.  Y. 
renbach  p.  Turner,  86  Mo.  416.  13;     Sadlier   v.    New   York   City,    185 

■  But  although  the  city  may  use  or  N.  Y.  408,  410;  Bank  of  Idaho  v.  Mal- 
authoriae  the  use  of  its  streets  for  heiir  County,  30  Oreg.  420;  Brand  v. 
wBt«i^pipes,  it  cannot,  at  least  without  Multnomah  County,  38  Oreg.  79,  94; 
express  I^slative  authority,  construct  Rigony  v.  Schuylkill,  103  Pa.  382; 
the  water  works  themselves  within  the  Pittsbui^  &,  W.  E.  P.  R.  Co.  v.  Point 
limits  of  the  atreet.  Hence,  a  water-  Bridge  &>.,  165  Pa.  37;  State  v.  Wood 
tank  is  an  unlawful  use.  Morrison  v.  County,  72  Wis.  629,  637. 
Hinkson,  87111. 587;  Davis e.  Appleton,        A  bridge  is  said  to  be  a  roeie  sub- 
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the  power  of  municipal  corporations  to  build  them,  and  their  au- 
thority over  them,  are  wholly  statutory,  and  their  duties  in  respect  to 
them  are  either  prescribed  by  statute  or  spring  from  their  powers. 
There  is  no  common-taw  responsibility  on  municipal  corporations 
in  respect  to  the  repair  of  bridges  within  their  limits;  but  where 
bridges  are  part  of  the  streets,  and  built  by  the  municipal  authorities 
under  powers  given  to  them  by  the  legislature,  they  are  little  for  de- 
fects therein,  on  the  same  principles  and  to  the  same  extent  as  for 
defective  streets,  —  a  subject  elsewhere  treated.' 

slitute  for  a  ferry.  Per  Savage,  C.  J.,  etmtributum  from  another  town  of  any 
in  People  v.  Saratoga  &  R.  R,  Co.,  15  part  of  the  expense  of  erecting  or  re- 
Wend.  (N.  Y.)  114,  133.  Index,  Ferry,  pairing  a  bridge  on  the  boundary  line 
Where  the  limits  of  a  city  are  extended  between  them,  unless  there  is  an  agree- 
eo  as  to  include  a  bridge  owned  by  the  ment  to  bear  part  of  the  expense, 
county,  the  bridge  becomes  a  part  of  Dimroick  H.  Com'rs  v.  WalthaJn  H. 
thecity  street  by  which  it  b  approached  Com'rs,  100  HI.  631.  "  It  is  clear  that 
sjid  must  be  Icept  it;  repair  by  the  city,  at  the  common  law  a  county  might 
Cascade  County  v.  Great  Palls,  IS  be  required  to  maintain  a  bridge  or 
Mont.  537.  See  supra,  £J  1138-1141.  causeway  acroaa  its  boundary  line. 
Index,  Bridge;  Charier,  and  extending  into  the  territory  of  an 
'  See  cases  first  cited  to  this  see-  adjtnmng  county.  The  same  rule  pre- 
tion;  also  Smoot  v.  Wetumpka,  24  vaila  in  this  country."  Mr.  Justice 
Ala.  112i  Richardson  v.  Royalton  &  Woods,  Washer  v.  Bullitt  County,  IIO 
W.  Tump.  Co.,  6  Vt.  496;  Wayne  Co.  U.  8.  658. 

Turnp.  Co.  v.  Berry,  5  Ind.  286;  Ditty  to  repair ;  LuAUUy /or  defetts: 
Humphreys  n.  Armstroi^  County,  &6  Both  by  the  eommon  iaie  and  the  statute 
Pa.  St.  204;  Cooley  v.  Essex  County,  of  22  Henry  VIJI.,  affiraung  it,  the 
27  N.  J.  L.  415;  Mechanicsburg  v.  duty  oj  repairing  piiblic  bridges  rested 
Merodidi,  54  III.  S4:  post,  chape,  xxix.,  upon  the  county  in  all  cases  where  no 
xxxii.;  Chicago  v.  McGinn,  51  111.  266;  private  person  or  other  body  is  specially 
Bumtt  V.  New  Haven,  42  Conn.  174;  charged  therewith.  2  Inst.  700,  701: 
Jackaonville  v.  Drew,  19  Fla.  106;  King  v.  West  Riding,  2  East,  342,  356. 
Howard  County  t'.  L^,  93  Ind.  523.  Hill  v.  livingston  Co.  Sup.,  12  N.  Y. 
See  pott,  i  1688,  note.  52;  FoUett  v.  People,  12  N.  Y.  273r 
Endge  defined:  State  p.  Gorham,  37  People  v.  Cooper,  6  Hill  (N.  Y.),  516 
Me.  451 ;  Reg^na  «.  Derbyshire,  2  Q.  B.  and  at  common  law  it  was  indispen- 
745;  Sussex  County  v.  Strader,  18  sable  to  the  legal  character  of  the  bridgs 
N.  J.  L.  108.  The  word  "bridge"  may  repairable  by  the  county,  that  it  shoiud 
embrace  within  its  meaning  such  abut-  be  shown  to  cross  a  stream  or  watep- 
ments  as  ore  necessary  to  oiake  the  course  (King  ti.  Oxfordshire,  1  B.  & 
structure  accessible  and  useful.  Tol-  Ad.  289;  lung.  v.  Salop  County,  13 
land  V.  WiUington,  26  Conn.  S78;  East,  95;  King  v.  Liudsey,  |14  East, 
Bardwell  v.  Jamaica,  15  Vt.  438;  317;  King  v.  Northampton,  2  M.  &  S. 
Sussex  County  v.  Strader,  18  N.  J.  L.  262);  but  these  words  were  held  to 
108;  Rex  V.  West  Ridins,  7  East,  596.  cover  water  flowing  in  a  channel  be- 
Approaches  to  bridge :  Cbmmonwealth  tween  banks  more  or  less  defined,  even 
V.  Deerfietd,  6  Allen  (Mass.),  449;  though  the  channel  were  occasioDally 
Swansea  v.  Somerset,  132  Mass.  312;  dry.  King  v.  Marquis  of  Buckingham, 
Burritt  V.  New  Haven,  42  Corm.  174.  4  Camp,  189;  Kine  u.  Oxfordshire,  1 
StAtutory  authority  for  the  construe-  B.  &  Ad.  289.  See  also  King  v. 
tion  of  "bridges"  held  to  cover  the  Trafford  /ft.  874;  King  v.  Whitaey, 
construction  c$  a  viaduct  over  a  rail-  3  A.  &  E.  69;  King  v.  West  Riding, 
road  company's  tracks  within  the  city.  2  East,  342;  King  v.  Northatnpton, 
Argentine ».  Atchison, T.  AS. F.R. Co.,  2  M.  A  a  2Si;  King  v.  Devon,  Ry. 
55li^n,  730;  State  v.  Gorham,  37  Me.  &  M.  144;  Queen  v.  Derbyshire,  2 
451.  Q.  B.  745.  756.  Whether  the  parti- 
One  town  has  no  right  oj  action  jor  eular   structure  is    a  bridge  or  not. 


lyCoogle 


highway,  be  is  bound  to  keep  it  in  a. 
Bale  condition,  or  respond  to  an  action 
for  damaKea  to  any  person  injured  by 
his  omiBUon.  Per  NeUm,  J.,  in  Hea- 
cock  V.  Sherman,  J4  Wend.  {N.  Y.)  58; 


§  1158        streets:  coNSTHncnoN  of  free  bridges  1833 

§  115S  (729).    Municipal    Powar    to  construct  Ttm  Bridgsa  otst 
atraeta.  —  An  incorporated  town,  being  charged  by  its  charter  or  by 

if  there  be  reasonable  evidence  aa  to  on  the  relation  of  a  citizen  who  is  in- 

it,  is  a  question  for  the  juiy.    Queen  v.  jured  by  the  failure  to  rebuild  or  re- 

Gloucestershipe,  1  C.  *  M.  606;    Tol-  pair.     People  v.  Queens  Comity,   142 

land  u.  Willington,  26  Conn.  578.    But  N.   Y.   271.      Duty   to   maintain   and 

see  Madison  Co.  Coin're  v.  Brown,  8fl  repair   a    bridge    forming   part   of   an 

Ind.  48.  abandoned  turnpike  road,  see  People  v. 

The    a>mmon-law    retponsSiUity    of  Queena  Countj;,  151  N.  Y.  190. 
eouTttUt  to  repair  bridges  ha»  nevtr  pre-        If  a  bridge  is  built  by  an  individual 

va^dintht  UnHtd  Stalet.     Hedges  v.  for   bis   own   exclusive   oenefil,    ~ 

Madison  County,  6  I!!.  567;    ffill  t. 

livinnton  12  N.  Y.  52;  Huffman  v. 
8aa  ^Hiaquin,  21  Cal.  420.  Lee  County 
V.  Yarbrough,  85  Ala.  590,  citing  note; 

Williams   v.    StiUwell,    88    Ala,    332;  ._ _.  , 

Rapho  t).  Moore,  68  Pa.  404.    In  some  13  Co.  33;  1  Bac.  Ab.  tit.  ' 

of  the  States  it  is  imposed  by  statute  535,  note;  2  East,  342:  5  Burr.  2694; 

on  townships.     Lewis  v.   Litchfield,  2  13  East,  220;   Woolrych  on  Ways  and 

Root    (Conn.),   436;     Swift   v.    Berry,  Bridges,  202,  204,  and  cases;    1  Salk. 

1  Root  (Conn.).'448;    LobdeU  v.  New  359;    2  Blacks.  687.     How  long  this 

Bedford,  1  Mass.  163;  State  v.  Camp-  obtigation    continues,    where    bridges 

ton,  2  N.  H.  613;  State  v.  Canterbury,  become  tueful  to  and  are  genenuly 

28  N.  H.  195;    SUte  v.  Boscawen,  32  used  by  the  public,  see  14  Wend.  58, 

N.  H.  331.    And  in  some  on  counties,  supra.    As  to  the  repair,  by  the  public, 

Wilson  p.  Jefferson  County,  13  Iowa,  of  bridges  orinnalK^  built  by  private 

181;  Sussex  County  f.  Strader,  18  N.  J.  persons,   see   also  Bisher  v.   Richards, 

L.  108:  Bartlett  v.  Crosier,  17  Johns.  9  Ohio  St.  495,  602,  per  Gholaon,  J.; 

(N.  Y.j  439;  post,  chap,  xjcdi.    A  pro-  State  ».  Csmpton,  2  N.  H.  613;  Dygert 

vinon  in  a  sUtute  that  a  certain  bridge,  v.  Scbenck,  23  Wend.  (N.  Y.l,  446; 

when   completed,    shall    t>e    a    public  Requa   v.   Rochester,   45   N.   Y.    129; 

bridge,  and  "under  the  control  of  the  Sampson  v.    Goochland    Co.   Jus.,    5 

etmnty  •uperwsors,"  makes  it  a  county  Gratt,      (Va.)     241;      Monmouth     «. 

charge.     People  o.   Dutchess   County,  Gardiner,  36  Me.  247;    Pa.  R.  Co.  v. 

1  mil  (N.  Y.),  60.    In  Michigan,  by  Duquesne  Bor.,  46  Pa.  St.  223;  Smoot 

statute,   townships   are   liable   for  in-  u.  Wetumpka,  24  Ala.  112;  Indianapo- 

Sries    caused    by    defective    bridges,  lis  «.  McClure,  2  Ind.  147.    In  Houfe 

edina  v.   Perkins,   48  Mich.  67.     It  v.  Fulton,  34  Wis.  608,  the  town  was, 

is  there  held  that  while  mtuntaining  a  under  the  ciitumstanccs,  held  estopped 

bridge  a  township  is  bound  to  keep  to  deny  its  duty  to  keep  the  bridge  in 

it  in  such  repair  as  is  required  by  a  repair,  though  originally  built  by  pH' 

bridge  of  its  particular  kinii.    Stebbins  vate  subecjiption. 

p.  Keene  Tp.,  60  Mich,  214;  Same  c.         Powers  and  duHet  of  cities  in  respect 

Same,  65  &ncn.  552;  post,  chap,  xxiii.  to  bridgiTifi  camda  and  rivers  which  in- 

While  in  erecting  bridges  a  township  tersect  Ihea-  streets.     Korah  ir.  Ottawa, 

is  bound  to  make  them  safe  for  ordv  32  HI.  121 ;  Joliet  v.  Verley.  35  111.  68; 

nary  use,  it  is  not  required  to  antid-  Towles  o.  Chatham  Co.   Inf.  Ct.  Jus., 

pate  unusual  strains,  such  as  the  pas-  14  Ga.  391;    Wayne  Co.  Turnp.  Co. 

sage  of  very  hea^  machinery.    Fulton  v.  Berry,  5  Ind.  286;   Scott  v.  Cmcago 

Iron  Works  v.  Kimball,  52  Mich.  146;  (bridges   over  river  in  city  limits),   1 

McConnick  v.  Washington,  112  Pa.  St.  Biss.  510;    Chicago  v.  Powers,  42  111. 

185.  See  to  same  effect,  Wilson  v.  169.  No  common-law  obligation  on 
Granby,  47  Conn.  69.  Whether  man-  canal  company  to  bridge  a  highway- 
damns  hea  to  compel  the  body  bound  laid  out  subsequent  to  making  of  canal, 
to  repair  bridges  and  highwai/s  to  do  Morris  C.  &  B.  Co.  v.  State,  24  N.  J. 
BO,  or  whether  the  remedy  x»  by  in-   L.  62. 

dietment,    quart.      1    Hill,    50,   «upra;         Where  a  city  lawfully  builds  over  a 

post,  i  1493.  navigable  river  a  bridge  eonstruded  with 
A  Toandatory  duly  imposed  upon  a   a  draw,  the  right  to  navisate  the  river, 
county  by  statute  to  repair  or  rebuild   and  the  right  to  cross  the  bridge,  co- 
a  bridge  may  be  enforced  by  mandamus  exist  and  qualify  each  other,  but  such 
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Statute  with  the  control  over  its  streets  and  the  duty  to  improve  the 
same,  may  contract  for  the  construction  of  free  bridges  over  a  stream 
dividing  its  streets,  and  issue  its  warrants  or  orders  to  raise  money 
to  be  so  expended.  But  such  corporation  has  no  implied  power  to 
exeeide  a  deed  of  trust  conveying  a  bridge  erected  by  the  corporation  to 
trustees,  authorizing  the  charging  of  tolls  thereon,  and  pledging  the 
bridge  and  the  tolb  collected  thereon  for  the  payment  of  the  debt 
created  for  its  construction.'  A  city  corporation,  invested  with  the 
ordinary  powers  over  streets,  vraa  held  to  be  authorized  to  provide 
for  the  construction  of  a  free  bridge  across  a  river  running  through 
it,  upon  ground  dedicated  and  set  apart  for  a  street,  although  the  city 
was  laid  off  on  only  one  side  of  the  river,  but  was  approached  from 
the  other  side  by  a  road  touching  the  river  where  the  bridge  was 
located.' 

§  1159.  Bridc«  ApproacheB  and  Elevated  nadoeU. — The  legis- 
lative grant  of  power  to  construct  a  bridge  carries  with  it  the  right 
to  elevate  the  bridge  to  a  sufficient  height  to  avoid  the  danger  of 
ice  and  floods;  and  the  right  to  elevate  carries  with  it  by  necessary 
implication  the  right  to  construct  reasonable  and  proper  approaches} 
The  erection  of  a  bridge  or  elevated  structure  necessary  for  carrying 
out  a  public  purpose  is  an  exercise  of  governmental  powers  when 
made  under  express  legislative  authority,  and  the  municipality 
incurs  no  liability  for  consequential  injuries  to  others;  it  is  only 
liable  for  the  taking  of  private  property  or  easements,  or  where  by 

B.  bridge  must  not  materially  obstruct  may     contract     far     the     maintmanee 

the  navigation  of  the  river;    and  the  thereof.    State  t>,  CowgiU  &  H.  Uilling 

tatjjil  chaTgedvnfh  the  duty  of  working  Co.  156  Mo.  620. 

ana  keeping  the   drate  open,  ie  civiUji  '  Mullarkey  v.  Ced&r  Palls,  19  Iowa, 

liable   to   &   navigator  for   negligence,  21;    Dively  v.  Cedar  Falls,  27   Iowa, 

caiuiag  damage,  in  the  perfonnance  227;    Clarlc  v.  Des  Moinea,  19  Iowa, 

of  bis  duty.    Scott  v.  Chicago,  1  Bias.  109;    Chicago  c.  Powers,  42  m.  109; 

510.    Measure  of  damages  in  such  case  Corey  v.  Rice,  4  I^nang  (N.  Y.),  141. 

stated  by  Drummond.  J.    lb.    City  also  See  Index,  Bridge;   Ouster;  Ferry. 

liable  to  traveller  for  negligently  leav-  '  Dively  v.   Cedar  Falls,   27   towa, 

iug   drew   open   and   unguarded,   and  227.     But  not  a  bsU-bridm.     lb.;   Mul- 

not     property     Ughted.       Chicago     r.  Urkeyt).  Cedar  Falls,  19  lowa,21;  BeU 

Wright,  68  in.  586.  v.   Foutch,  21   Iowa,   119;    Barrett  v. 

MuniMpai  potoer  to  protect.     Hook-  Brooks,  7b.  144;   ante,  }  1158. 

sett  V.  Amoskeag  Manut.  Co.,  44  N.  B.  A    municipal    corporation    cannot, 

105;    Korah  v.   Ottawa.   32   111.    121;  without  express  authority,  erect  a  bJI- 

Troy    V.   Cheshire   R.   Co.,   23   N.   H.  bridge  and  levy  and  colied  toU».    Clark 

83;    Freedom   v.   Ward,   40  Me.   3S3;  v.  Des  Moines,   IS  Iowa,  199;    Colton 

Gallia  Co.  Cora'rs  v.  Holcomb,  7  Ohio,  v.  Hanchett,  13  111.  815. 

Pt.  I.  232;   Calais  v.  Dyer,  7  Me.  165;  *  Commonwealth  v.  Pittston  Ferry 

Asdover  v.    Sutton,  12  Met.  (Mass.)  Bridge  -Co.,    148    Pa.    621.      Index, 

182;    Monmouth  ».  Gardiner,  35  Me.  Briifee;     Charter;     Ferry;     RaUroadt 

247;  anie,  {  1140,  note.    A  city  which  inStrtett. 
IB  bound  by  its  charter  to  repair  bridge* 
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§  1160  VACATION   OF   8TEEETS  1835 

negligence,  lack  of  care,  or  some  other  affirmative  act,  a  direct  injury 
is  occasioned.'  The  construction  of  an  elevated  bridge  approaeh  or 
of  an  elevated  viaduct  within  the  lines  of  a  street,  when  devoted  to 
the  ordinary  purposes  of  street  travel,  is  regarded  as  a  mere  change 
of  the  grade  of  the  street,  and  as  such  does  not  take  any  property 
or  easement  of  an  abutter  for  which  he  is  entitled  to  compensation.* 

§  1160  (666).  Vacation  of  Stxeets.  —  The  j^enary  power  of  the 
legislature  over  streets  and  highways  is  such  that  it  may,  in  the  ab- 
sence of  special  constitutional  restriction,  vacate  or  discontinue  the 
public  easement  in  them,  or  invest  municipal  corporations  with  this 
authority.'     But  the  power  to  vacate  streets  and  public  places  is 

'  Sadlier  v.   New  York  City,    185  Polack    v.     San     Francisco    Orphan 

N.  Y.  408.  aflf'g  104  N.  Y.  App.  Div.  82.  Asylum.  48  Cal.  490;  Brook  v.  Horton, 

■  De  Lucca  v.  North  Little  Rock,  68  Cal.  554;    San  Fnncisco  c.   Burr, 

142Fed.  Rep,  597;   Selden  p.  Jackson-  108    Cal.    490;      Whitsett    v.     Union 

ville,  28  Fla.  658;    Willis  v.  Winona,  Depot  A  R.  Co.,  10  Colo.  243;   Bailey 

69   Minn.    27;     WUletts    M^.    Co.    v.  v.  Philadelphia,   W.   &   B.   R.   Co.,  4 

MereerCounty,  62N.  J.  L.  95;  TaJbott  Harring.  (Del.)  389;   Patton  o.  Rome, 

K.  New  YorkiH.  R.  R.  Co.,  15IN.  Y.  124   Ga.   525;    Manetta  ChMr  Co.   v. 

155,  ftff'B78Hun  (N.  y.),  473;   Sauer  Henderson,    121    Ga.    399;    Coker  v. 

p.  New  York  Gty,  180  N.  Y.  27,  aff'd  AtUnta,  K.  4  N.  R.  Co.,  123  Ga.  483, 

206  U.  S.  536;    Sadlier  v.  New  York  486,  citing  text;    People  v.  Walsh,  96 

aty,   185  N.  Y.  408,  aff'g  104  N.  Y.  HI.   232;    Cliicago  v.   Union  Building 

App.   Div.  82;    Brand  v.   Multnomah  Assoc.,    t02    111.   379,   397;    Meyer   v. 

County,  38  Oreg.   79,   94:    Mead  o.  Teutopolis,  131  III.  552,  citing  text; 

Portland.  45  Oree.  1,  aff'd  200  U.  8.  Cicero  Lumber  Co.  v.  (Scero,   176  Dl. 

148;    Home  Building  Co.  v.  Roanoke,  9,  22,  quoting  text;    Spiegel  v.  Gans- 

91  Vft.   52;    Colclough  v.   Milwaukee,  berg,  44  Ind.  418;    3Ut«  v.  Huggina, 

92  Wis.  182;  Walisb  v.  Milwaukee,  47  Ind.  586;  Gray  v.  Iowa  Land  Co., 
95Wia.  Ifl.  26  Iowa,  387;    Barr  v.  Oskalooaa,  45 

Where  a  bridge  has  been  built  for  Iowa,  275;    Marahalltown  v.   Forney, 

the  purpose  of  continuing  a.  highway  61    Iowa,    578;     Mcl^chlan   v.   Gray, 

across  a  stream,   eAe  approach,   when  105     Iowa,     259,     262,     citing    text; 

built  within  the  lines  of  the  highway,  Spitzer   v.    Runyan,    113    Iowa,    619, 

U  part  of  the  ki^hviay  and  does  not  con-  quotingtext ;   Getehell  &  M.  L,  ^  Mfg. 

stituto  an  additional  burden  upon  the  Co.  c.  Des  Moines  Union  R.  Co.,  115 

land.      WillettB    Mfg.    Co.    v.    Mercer  Iowa,  734;    Heller  v.  Atchison,  T.  & 

County,  62  N.  J.  L.  95.    In  Snndpoint  S.   F.   R.   Co.,   28   Kan.   625,   quoting 

n.  Doyle,   14  Idaho,  749,  it  was  held  text;   Eudora  v.  Darling,  54  Kan.  654; 

that  where  an  approach  to  a  bridge  was  Leavenworth    v.    DouglaBs,    59    Kan. 

so  built  that  one  side  thereof  coincided  416,   420;    Highbarger  v.  Milford,   71 

with  the  line   of  the  street  next  the  Kan.   331;     Ilinchman   v.    Detroit,    9 

pbintiff's  premises,   the   plaintiff  was  Mich.  103;    People  u.  Ingham  County, 

entitled  to  construct  a  platfonn  to  con-  20  Mich.  95;    Kiggs  v.  Detroit  Board 

nect  his  property  with  the   approach  of  Education,  27  Mich.  262;   Cooper  v. 

for  purposes  of  ingress  and  egress.    The  Detroit,    42    Mich.    584;     Glasgow   v. 

court  was  of  the  opinion  that  the  ap-  St.  Louis,  107  Mo.  198;    Jersey  City 

proach   formed  a  part   of  the  street,  v.  State,  30  N.J.  L.  521;  Centr^  Park 

and  that  the  abutter's  easement  in  Com'rs,    In  re,  61  Barb.  (N.  Y.)  40; 

the  street  entitled  him  to  ingress  and  Fearing  ii.  Irwm,  4  Daly  (N.  Y.},  385, 

^resa  by  the  bridge  and  its  approaches,  aff'd  55  N.  Y.  486;  Peopk;  n.  Kerr,  27 

'  Columbus  V.  Union  Pac.  R.  Co.,  N.  Y.  188,  192,  193;  Coster  v.  Albany, 
137  Fed.  Rep.  860,  quoting  teict;  43  N.  Y.  399;  Kellinger  u.  Forty- 
Southern  R.  Co.  p.  Abies,  153  Ala.  second  St.  R.  Co.,  50  N.  Y.  206;  ReU 
623;  45  So.  Rep.  234,  quoting  text;  v.  New  York  Qty,  188  N.  Y.  68,  67, 
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not  inherent  in  a  municipality  by  reason  of  its  creation  and  existence, 
nor  is  it  to  be  implied  from  the  fact  that  it  is  vested  with  general 
control  over  such  streets  and  places.    The  power  must  be  expretily 

«S'{1  113  App.  Div.  464:  PhiladeUihia  pensating  him  for  the  damage,  vacftta 
&  R.  R.  Co.  V.  Fhiladetphia  A  l!  R.  a  street,  or  any  part  (rf  it,  in  front  of 
Co.,  6  Whart.  (Pa.)  25;  Northern  oradituningthelot.  Hayneto.Thomaa, 
Liberties  Com'rs  v.  Northern  Uberties  7  Ind.  38;  IndianapoUs  v.  Croas,  7 
Gas  Co.,  12  Pa.  St.  318;  Paul  v.  Car-  Ind.  9;  Tate  v.  Ohio  &  H.  R.  Co., 
ver,  26  Pa.  St.  223;  Stuber's  Road,  7  Ind.  470,  483.  But  as  to  this 
28  Pa.  St.  199;  McGee'a  Appeal,  114  point,  qwa-aT  In  view  of  the  con- 
Pa.  470, 476,  citing  text ;  Union  Street,  siderBtions  stated  in  {{  1123,  1124, 
FottBville,  140  Pa.  525;  State  v.  1127,  1168,  and  note,  that  the  abutter 
l^ylor,  107  Tenn.  455,  citing  text;  has  propriiiary  tighta  or  easementa  in 
Ponischil  v.  Hoquiam  Sash  &  D.  Co.,  the  steeta,  there  seems  to  be  some 
41  Wash.  303;  Mottman  o.  Olympia,  difBculty  in  holding  that  although  he 
45  Wash.  361;  Kimball  v.  Kenoaha,  has  a  remedy  for  obstructions  to  the 
4  Wis.  321;  supra,  {{  1122-1129.  streets  and  for  invasions  of  his  pro- 
Index,  Railroad*  in  StreeU;  infra,  prietaiy  rights  ther^n, -he  is  without 
chap.  XXV.  remedy    if    the    street    is    altogether 

Legislative  act  validating  the  action  vacated.  The  text,  however,  stateA 
of  the  municipal  authorities  in  vacating  the  general  result  of  the  authorities, 
and  changing  location  of  a  public  Perhaps  the  distinction  may  be  this. 
park  was  suatuned.  Kettle  v.  Fre-  The  State  may  abandon  the  public 
mont,  1  Neb.  329.  See  Index,  title  easement  or  right  therein,  or  cnange 
Curative  Acta.  In  Baird  v.  Rice,  63  the  use,  but  cannot,  except  by  the 
Pa.  St.  489,  an  act  authotizinK  the  exercise  of  the  power  of  eminent 
erection  of  municipal  public  buildings  domain,  close  the  street  so  as  to  de- 
on  a  square  original^  dedicated  for  piive  the  abutter  of  his  easements  of 
that  purpose,  and  the  vacation  of  so  access,  &c.,  whereas  in  New  Yoric  sueh 
much  of  two  public  streets  as  might  aasementa  are  held  to  be  "prooerty" 
be  necessaiT,  was  held  constitutional,  in  the  sense  of  the  eminent  dom^n 
AnU^  i  1097.  Says  Mr.  Justice  Camp-  clause  of  the  Constitution.  See  Judge 
belt,  in  IUks  v.  Board  of  Education  of  Hare't  discussion  of  the  subject,  1 
Detroit,  27  Mich.  262:  "InHinchman  Am.  Const.  Law,  372-378.  Lewis,  Em. 
V.  Detroit  [tupra],  the  power  of  the  Dom.  {13.  As  to  the  existence  and 
dty  to  vacate  a  portion  of  the  Campus  nature  of  the  abutter's  rights  in  atieets 
HMtius  was  sustained;  and  it  was  l:«ld  find  whether  such  rights  are  "prop- 
this  might  be  done  without  detennin-  erty"  within  the  meaning  of  the 
iw  in  advance  the  future  uses.  And  Constitution,  see  Index,  Abutter;  Cot*- 
where  private  property  is  not  taken,  giUutum;  RaUroadi  in  Slreeti;  tn^xi, 
tlie  right  by  authority  of  le^latiou  chap.  xxv. 

to  surrender  or  extinjiuish  public  rights  When  a  street  has  been  vacat«d,  it 
has  never  been  questioned.  3  Smith's  becomes  as  if  it  had  never  existed,  and 
Leading  Cases,  96 ;  People  v.  Ingham  the  city  cannot  restore  the  street  hj  ft 
Co.  Sup.,  20  Mich.  95."  simple  repeal  of  the  ordinance  vacating 

But  in  Indiana  the  principle  was  it.  The  only  way  it  can  again  become 
regarded  as  sound,  that  in  addition  to  a  street  is  oy  regular  proceedings  to 
the  public  eaaemerU,  and  diilin/:t  from  ■  open  it  under  the  power  of  enunent 
it,  there  exittt  in  favor  of  the  owner  of  domain.  Belleville  v.  HaUowell,  41 
a  lot  upon  the  street,  and  as  appurtenant  Kan.  192.  Where  proceedings  to 
to  it,  a  private  right  to  use  the  street  and  vacate  an  alley  have  been  had  by  a 
to  iimai  that  the  street  skoU  forever  be  town  and  the  abutting  owner  has  there- 
kept  open  to  ite  fuU  TVidth,  [See  on  this  upon  entered  upon  the  alley  and  made 
point,  ante,  H  1123,  1124;  post,  S(  valuable  improvements  by  erecting 
1168,  note,  1246,  1259,  1260;  and  buildings  on  it,  the  town  is  eito7>ped  la 
case  of  Friti  v.  Habeoii,  cited  m  the  dispute  the  regularity  and  validitv  of 
note.]  And  the  court  considered  the  the  proceedings  to  vacate  the  tJler. 
conclusion  to  follow  from  this  princi-  Blennerhassettv.  Forest  City,  117  IowB) 
pie  tliat  the  legislature  cannot,  without  680: 
the  consent  of  the  lot-owner,  or  com- 
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conferred  by  l^ialative  enactment,  or  must  be  necessary  to  the  ex- 
ercise of  some  power  expressly  conferred;  and  any  requirements 
imposed  by  statute  must  be  substantially  complied  with.*     The 

'  Haclntoehv.  Nome,  1  AkakB,  492;  out  and  constnicted  to  take  the  place 
Texarkana  v.  Leach,  66  Ark.  40,  citing  of  the  old  one.  New  London  n.  Itevis, 
text;  PoUck  v.  San  Ftandaco  Orphan  73  N.  H.  72,  7fi.  See  also  Coakley  o. 
Asylum,  48  Cal.  490;  CroraweU  v.  Con-  Boston  &  M.  R.  Co  159  Maaa.  32,  38. 
necticutB.S.QuarTyCo.,60Conn.470;  "An  oUeratum  by  compet«iit  au- 
GreUt  V.  Amrhyn,  80  Conn.  280;  thority  of  an  existing  road  or  way  is  a 
Florida  Cent.  &  P,  R.  Co.  v.  Ocala  St.  diacontinuance  of  those  portions  of  the 
AaR.Co.39Fla.30a;  Geoigia  South-  way  which  do  not  come  within  the 
em  &  F.  R.  Co.  v.  Harv^,  84  Ga.  372;  newly  aseifrned  limits;  and  no  special 
H&rietta  Chair  Co.  v.  Henderson,  121  order  of  discontinuance  is  necessary." 
Ga.  399;  Coker  v.  Atbnta,  K.  &  N.  R.  Brook  c.  Horton,  68  Cal.  Sfi4,  dtuut 
Co.,  123  Ga.  483,  480;  St.  Louis,  A.  A  Commonwealth  v.  Westborough,  8 
T.  H.  R.  Co.  V.  BelleviUe,  122  111.  376;  Mass.  406;  Commonwealth  v.  dun- 
Pew  e.  Littlefield,  115  111.  App.  13;  bridge,  7  Maes.  158,  and  Bowley  c. 
Moffitt  V.  Brainard,  92  Iowa,  122;  Gar-  Walker,  8  Allen  (Mass,),  21.  See  also 
mn  V.  Louiaville,  N.  A.  &  C.  R.  Co.,  89  Florida  Cent.,  &  P.  R.  Co.  v.  Ocala  St. 
Ky.  212;  Martin  v.  Louisville,  97  Ky.  &  S.  R.  Co.,  39  Fla.  306;  Naschold  e. 
30;  Louiaville  v.  Bannon,  99  Ky.  74;  Westport,  71  Ho.  App.  508.  Power 
Fltchburg  e.  Fitchburg  R.  Co.,  180  conferred  on  a  city  to  "establish  or 
Haas.  535;  Miller  c.  Corinna,  42  Minn,  vacate"  any  street  or  alley  held  not 
391;  New  London  e.  Davis,  73  N.  H.  to  confer  power  to  narrow  the  same. 
72;  Hoboken  Land  4  Imp.  Co.  v.  Dorschr.  Beaumont  Glaaa  Co.,  74  Ohio 
Hoboken,  36  N.  J.  L.  540;  Newark  v.  St.  208.  The  power  to  vacate  a  street 
Delaware,  L.  &  W.  R.  Co.,  42  N.  J.  Eg.  exiats  as  an  incident  to  the  power  to  lay 
196;  Reillyv.  Racine,  51  Wia.  526,  530;  ovl  the  city  streelt  on  a  map;  existing 
James  v.  Darlin^n,  71  Wis.  173;  streets  may  be  vacated  when  neccaeary 
Baines  v.  Janceville,  100  Wis.  369;  to  the  exercise  of  the  statutory  power 
Aehlandn.  CliicBgoAN.  W.  R.  Co.,  lOS  to  lay  out  atreeta.  Matter  of  New  York 
Wis.  398;  Johnston  v.  Lonstorf,  128  City,  166  N.  Y.  495,ftff'g  56N.  Y.  App. 
Wis.  17.  Div.   122.    Power  generally  "to  open. 

Where  a  statute  gives  jurisdiction  lay  out,  to  widen,  Btiaight«n,  or  other- 

to  a  city  over  the  streets  within  its  wisechange"dtystreetsdoesnotconfer 

domain,  and  another  statute  gives  the  authority  to  vacate  a    street.  Coker  o. 

same    power   and   authority   over   an  AtlanU,  K.  A  N.  R.  Co.,  123  Ga.  483, 

intersecting   boulevard  to   park   com-  487,    Butthiapowerauthorizeathecity 

miaaionerB,   each   has   an   equal   right  to  vacate  a  strip  of  land  forming  part  (» 

within  the  areas  covered  by  these  inter-  the  street  for  the  puipose  of  atraight«n- 

sections,  which  belong  to  both  in  com-  ing  it.     It  may  sell  the  strip  so  vacated 

Bjon.     Neither  authority  can   cut   off  to  the  abutter.    Patton  v.  Rome,   124 

or  dose  up  the  intersecting  ways  with-  Ga.  525. 

out  leave  of  the  other.     West  Chicago  A    city   may,    under   ita  statutory 

I^rk  Com'rs  v.  Chicago,  170  HI.  618.  power  to  vacate  streets,  vocoto  only  a 

What  will  confer  Ute  power.      State  v.  portion  of  the  street.     Brown  v.   San 

EHubeth,  37  N.  J.  L.  432.    Its  scope.  Francisco,  124  Caf.  274;    Hyde  Park 

Quinn  tt.   Paterson,  27   N.  J.   L.   35;  «.  Dunham,  85  111.  569;  People  ti.  Hyde 

Stat«  c.  New  Brunswick,  32  N.  J.  L.  Park,  117  111.  462;  Meyer  v.  Teutopolia, 

548.      Power   of   the   l^lature   over  131  lU.  652;   Mt.  Carmel  u.  Sliaw,  155 

Rublic  uses.  Newark  v.  Stockton,  44  111,  37.  A  city  may  vacat«  a  strip  upon 
■.J.Eq.l79;  anto,iJ  1100,1103,1104.  each  mde  of  the  street  ao  as  to  narrow 
The  power  to  vacate  a  street  is  the  it,  whete  the  purpose  of  narrowins  is 
same  whether  the  public  interest  in  not  to  benefit  private  owners.  Mt. 
the  street  was  acquired  by  dedication  Carmel  n.  Sliaw,  155  lit.  37.  When  the 
or  by  condemnation.  Glasgow  tt.  St,  statute  declares  that  the  street  may  be 
Lows,  107  Mo.  198.  A  power  to  dia-  vacated  upon  the  petition  of  the  prop- 
continue  a  highway  may  be  exercised  erty  owners,  a  petition  is  a  jurudic- 
lo  take  effect  at  a  ntbeequenl  time,  or  tional  prereqmgite.  Spiegel  v.  Gana- 
when  another  highway  shall  be  laid  berg,  44  Ind.  418;  Lowe  d.  Lawrenee- 


lyCoogle 


1S38  ITDNICIPAl,  CORPOIU.TIONS  §  1160 

exercise  of  the  power  is  discretionaTy  on  the  part  of  the  munici- 
pality; and  in  the  absence  of  abuse  the  courts  will  not  interfere 
with  its  exercise.*  Without  a  judicial  determination,  a  muni- 
cipal corporation,  under  the  authority  conferred  in  its  charter  "to 
locate  and  establish  streets  and  alleys,  and  vacate  the  same,"  may 
constitutionally  order  the  vacation  of  a  street;  and  this  power, 
when  exercised  with  due  regard  to  individual  rights,  will  cot  be  re- 
strained at  the  instance  of  a  property  owner  claiming  that  he  is 
interested  in  keeping  open  the  streets  dedicated  to  the  public'  The 
power  to  vacate  a  street  or  public  place  is  to  be  exercised  in  the  •public 
interest,  and  not  for  the  sole  purpose  of  benefiting  a  private  party.' 

burg  Roller  Hills  Co.,  161  led.  495;  Pet-  with  its  detemunation  od  the  petition 
tibone  v.  Hamilton,  40  Wia.  402;  War-  of  the  abutting  landowners  uaIcbb  in 
ren  v.  Wau&au,  88  Wia.  206;  James  case  of  abuse.  Detroit  Investment  Co. 
V.  Darlington,  71  Wis.  173;  Baines  v.  v.  Wayne  Cir,  Judge,  137  Mich.  108. 
janeville,  100  Wis.  309;  Ashland  v.  Although  the  consent  of  the  municipal- 
Chicago  4  N.  W.  R.  Co.,  105  Wis.  ity  is  Dot  required  to  the  action  of  the 
398.  The  vacation  of  a  city  street  court  on  the  petition  of  the  abutting 
akovld  he  a  maUer  of  Tea/rd;  parol  owners,  the  power  of  the  court  to  va- 
testimony  of  abandonment  is  not  cate  is  to  be  sparingly  exercised  in  op- 
adjnissibie  to  prove  that  a  street  has  position  to  the  judgment  and  de«re 
been  vacated.  Lathropv.  Central  Iowa  of  the  city  authorities.  In  re  Albem, 
R.  Co.,  69  Iowa,  105.  113  Mich.  640.  The  council,  by  virtue 
'  ^mons  V.  San  Francisco,  115  Cal.  of  the  statute,  may  impose  conditions 
555;  Brown  V.  San  Francisco,  124  Cal.  upon  vacating.  Detroit  Inv.  Co.  v. 
274,  278;  People  v.  Wieboldt,  233  lU.  Wayne  Circuit  Judge,  137  Mich.  108. 
572;  Spien;!  v.  Gansbcrg,  44  Ind.  418;  When  the  street  is  vacated  on  the  peti- 
Bowen  v.  Heater,  143  fnd.  511;  Mc-  tion  of  abutting  owners,  the  city  haa 
I^chlan  V.  Gray,  105  Iowa,  259;  no  proprietary  interest  in  it,  when  the 
Spitzer  v.  Runyan,  113  Iowa,  619,  621 ;  title  is  in  the  abutters,  and  the  city  ia 
Cnrisman  v.  Brandes,  137  Iowa,  433;  not  entitled  to  compensation  upon  va- 
Van  Witsen  ti,  Gutman,  79  Md.  405;  cation.  In  re  Albers,  113  Mich.  640. 
I)etroit  Real  Estate  Ins.  Go.  v.  Wayne  A  city  of  the  third  class,  having 
Cir.  Judge,  137  Mich.  108;  State  v.  power  under  statute  to  vacate  or  dis- 
Mirmeapolis  Park  Com'rs,  100  Minn,  continue  streets  whenever  deemed  nec- 
150;  KnappB.  St.  Louia,  156  Mo.  343;  essaiy  or  expedient,  the  court  will  not 
Bellevue  v.  Bellevue  Imp.  Co.,  65  Neb.  inier/ere  by  injuneli/m  with  Uie  pas- 
52;  Kean  c.  Elizabeth,  54  N.  J.  L.  462;  aage  of  an  ordinaTice  •mtcati.ng  a  etreet, 
Wetherill  v.  Penrisylvania  R.  Co.,  195  even  although  the  vacation  may  dam- 
Pa.  IS6;  Poniachil  v.  Hoquiam  Sash  &  a^^e  a  property  holder,  as  ami^  pro- 
'^.  Co.,  41  Wash.  303;    Mottman  v,  vision  may  be  made  for  the  satisfac- 


Olympia,  45  Wash.  361 :    Kakeldy  v.    tion  of  such  damages  either  by  that 
Columbia  &  F.   S.   R.   Co.,  37  Wash,    ordinance  itself  or  by  subsequent  ordi- 
,    TiUy  V.  Mitchell  &  L,  Co.,   121    nances.^  There  is  no  law  which  requires 


Wis.  1.     See  also  Raht  v.  Southern  R    the  entire  matter  to  be  included  ir 
Co.  (Tenn.  Ch.  Ap_p.),50  8.  W.  Rep.  72.  ordinance.     Atkinson  r.   Wykoff,   68 

In  Michi/jan  it  is  provided  by  statute  Mo.  App.  86. 
that  streets  may  be  vacatea  by  the  '  Gray  v.  Iowa  Land  Co.,  26  Iowa, 
common  council,  or  by  the  court  on  the  387  (distinguished  from  Warren  v. 
petition  of  all  the  landowners  abutting  I^Fons  (Sty,  22  Iowa,  351).  See  also 
on  the  vacated  portion.  The  jurisdic-  ifeyer  tj.  Teutopohs,  131  111.  552,  quot- 
tion  thus  conferred  upon  the  court  and  ing  text ;  Cicero  Lumber  Co.  v.  Ocero, 
upon  the  common  council  is  concur-  176  lU.  9,  quotiiiK  l«xt;  Glas^wv.  St. 
rent;  but  when  the  council  has  acted  Louis,  107  Mo.  198,  204,  quoting  teart. 
adversely  to  the  vacation  of  a  portion  of  *  Marietta  Chair  Co.  v.  Henderson, 
a  street,  the  court  will  not  interfere   121  Ga.  399,  407;    Ligare  n.  Chicago, 
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In  Pennsylvania,  and  in  some  other  States,  it  is  held  that  the  vacat- 
ing of  a  street  is  nta  a  taking  of  the  property  of  an  abutter  which 
entitles  him  to  compensation   under  the  constitudonal  provision,* 

139  lU.  46;    Smith  v.  McDowell,  14S  quence  of  cIobiiik  the  street,  private 

lU.  51;   Corcoisn  v.  Chica^,  M.  &  N.  ownership   resultB   puisuant  to  statU' 

R.  Co.,  140  ni.  291 ;  People  v.  Atchison,  tory  provision,  does  not  convert  the 

T.  &  S.  F.  R.  Co.,  217  111.  594;   DeLand  main  purpose  of  the  legislation  from 

V.  I^Kon  Power  A  L.  Co.,  225  111.  212;  a  public  into  a  private  one.    Matter  of 

Pew  V.   Utchfield,    115   lU.   App.    13;  New  York  Gty,  28  N.  Y,  App.  Div. 

Louisville    V.     Bannon,    99    Ky.     74;  143,  aff'd  157  N.  Y.  409. 

Henderson    v.    Lexington    (Ky.),    Ill  An  ordinance  which  has  the  effect 

B.  W.  R«p.  31S;  Van  Witsen  v.  Gut^  of  exdwiing  from  a  portion  of  a  street 

man,   79  Md.  405;  Townsend  v.  Ep-  all  tave  certain  railroad  eompaniea  and 

atein,     93     Md.     537,     555;     Laurel  giving  Uiern  the  exclusive  use  and  oe- 

V.  Lowell,  84  Miss.  435;    Kansas  City  atpation  thereof  is  void  as  a  vacation 

V.   Hyde,   196  Mo.   498;    Naschold   v.  of  part  of  the  street  for  the  benefit  of 

Westport,  71  Mo,  App.  508;  St.  Vincent  private  persons  and  aa  a  perversion  of 

Orphan  Asylum  v.  Troy,  76  N.  Y.  108;  the  power  of  the  municipaUty  in  order 

Koltever  v.  Sullivan,  IS  Tex.  Civ.  App.  to  promote  private  interests.     Ligare 

488.   "See  also  CromweU  r.  Connecticut  v.   Chicago,    139   lU.   46;    Corcoran  u. 

B.  3.  Quarry  Co.,  60  Conn.  470.  Chicago,  M.  &.  N.  R.  Co.,  149  HI.  291. 

It  is,  however,  to  be  obeerved  that  The  ordinance  being  vdd,  the  title 

as  the  act  of  vacating  a  street  is  legis-  does  not  revert  to  the  abutting  owner, 

lative  in  its  nature  as  well  as  diacre-  who  is  therefore  not  entitled  to  an 

tionary,  the  motives  o]  the  Tnunicipofily  injunction     restraining     the     r^Iroad 

in  pasmng  the  ordinance  cannot,  as  a  companies  from  layinc  tracks  in  the 

general   rule,    be   inquired   into.      See  street.     Corcoran  o.  Cmcago,  M,  4  N, 

Stat«  V.  Minneapolis  Park  Com'rs,  100  R.   Co.,    149   111.   291.     An   ordinance 

Minn.  150,  155;    Ully  v.  Mitchell  ft  vacating  a  street  is  not  void  on  the 

L.  Co.,  121  Wis,  I.    Index,  Ordinaneee.  ground  that  it  is  a  grant  or  sale  and 

In  cases  where  the  vacating  of  streets  not  a  vacation  because  it  contains  a 

was  held  to  be  illegal  as  for  a  private  provision  to  that  effect  that  "there 

purpoee  only,  the  illeval  purpose  ap-  shall  be  and  is  hereby  granted  ...  to 

peared  upon  the  face  of  the  proceedings  the  railroad  company  that  portion  of 

themselves,  or  was  a  necessary  inference  the  street  vacated  for  depot  purposes." 

from  the  facts  and  circumstances  at-  Columbus  v.  Union  Pacific  R,  Co.,  137 

tending  the  municipal  action.  Fed.  Rep.  869. 

Where  a  street  was  originally  dedi-  In    Iowa   (where  the  fee  is  in  the 

cated  by  the  abutting  owners,  an  ordi-  city),  it  is  held  that,  upon  vacation, 

nance  vacating  a  strip  on  each  side  of  the  citv  may  grant  to  an  individual  the 

it  is  not   voia  because  the  strips  are  ground   covered   by   a   vacated   alley. 

donated   to  such  abutting  lot-owners,  Dempsey  o.  BurUngton,  66  Iowa,  687. 

since  upon  vacation  the  strips  would  And  the  courts  have  even  Kone  so  far 

revert  to  the  abutting  owners  by  oper-  as  to  hold  that  an  alley  ma^  De  vacated 

ation  oiF  law,  and  the  provision  of  the  for  the  purpose  of  ulowing  it  to  be 

ordinance  is  merely  surplusage.   Mount  devoted  to  private  use.     Marshalltoni) 

Carmel  v.  Shaw,  155  lU.  37.    See  also  v.  Forney,  61  Iowa,  578.     Day,  C.  J., 

Parker  «.  Catholic  Bishop,  146  111.  158;  remarked  in  this  case :  "  If  the  vacation 

East  St.  Louis  v.  O'Flynn,  119  HI.  200;  of  a  street  puts  an  end  to  the  public 

Knspp   V.    St.    Louis,    156   Mo.    343;  use,  it  certainly  cannot  affect  the  power 

PoniEchil  V.  Hoquiam  Sash  &  D.  Co.,  of  the  city  to  vacate,  that  the  vacation 

41  Wash.  303.    The  fact  that  one  of  the  was  made  for  the  purpose  of  devoting 

reasons  for  vacating  a  portion  of  a  street  the  vacated  street  or  alley  to  a  private 

was  to  Bccammodate  the  person  over  use.     If  the  power  to  vacate  is  other- 

whoae   land  the   vacated   portion   ran  wise  rightfully  exercised  and  no  private 

does    not    invalidate    the    ordinance,  rights  are  injuriously  aSect«d,  it  is  not 

Kean  v.  Elisabeth,  54   N.  J.   L.  462,  material  what  object  is  intended  to  be 

atPd  55  N.  J.  L.  337.    Where  the  own-  promoted  by  the  vacation." 

eiship  of  the  fee  of  the  street  is  in  the  '  Penni^vania.    In  Paul  v.  Carver, 

dty,  the  mere  fact  that,  aa  a  conse-  24  Fa.  207,  it  was  held  that  the  legis- 
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but  there  ere  many  decisioos   to   the  effect  that  when  the  vaca- 
tion of  a  street  or  highway  interferes  with  the  aeceas  to  the  abut- 

lature  hss  the  power  to  vacate  a  public  they  were  to  be  diBtinguished  in  th&t 
street  without  the  consent  of  those  the  public  had  but  an  easement,  and 
whose  private  interest  may  be  alTected,  the  vacation  amounted  to  no  more 
and  without  providing  compensation  than  a  surrender  of  this  easement  to 
for  the  injury.  Black,  J.,  said  :  "  Sur-  the  owner  of  the  fee,  concurring  in  this 
renderiDg  the  right  of  way  over  a  public  respect  with  the  Iowa  deciaons  relat- 
road  to  the  owners  of  the  soil  is  not  ing  to  the  vacation  of  country  high- 
taking  private  propertv  for  public  use,  ways.  See  Brady  v.  Shiakle,  40  Iowa, 
and  the  proprietors  of  otter  iand  inci-  576;  Grove  v.  Allen,  92  Iowa,  SIS; 
dentally  injured  by  the  discontinuance  HcKinney  v.  Baker,  100  Iowa,  362. 
of  the  road  are  not  entitled  to  com-  In  Cal^omia,  it  has  also  been  held 
pensation.  A  private  road  is  private  that  in  the  caae  of  public  roads  in  the 
property,  and  an  Act  of  Assembly  to  country  which  have  not  been  dedicated 
close  it  up  without  paying  for  it  would  and  in  respect  to  which  there  are  no 
be  depriving  the  owner  of  his  property,  contract  rights  or  no  obligation  on  the 
But  a  pubhc  road  belongs  to  nobody  part  o(  the  public,  the  Gutters  hmie  no 
but  the  State;  and  when  the  govern-  rights  which  art  property  vnder  the  Con- 
moat  sees  proper  to  vacate  it,  the  con-  stitution  and  which  must  be  paid  for 
sequential  loss,  if  there  be  any,  must  upon  vacation,  and  that  a  statute  is 
be  borne  by  those  who  suffer  it,  just  as  not  unconstitutional  because  it  authoi^ 
they  would  bear  what  might  result  izes  the  vacation  of  public  roads  with- 
from  a  refusal  to  make  it  in  the  first  out  making  any  provision  for  the  assess- 

6 lace."    This  decision  was  followed  in  ment  or  payment  of  damages.     The 

[cGee's   Appeal,    114    Pa.    470,    477,  court  said  that  creation  of  highways 

where  the  court  further  held  that  the  by  use,  or  under  the  statute,  created  an 

vacating  of  a  city  street  is  not  "dam-  easement  for  the  benefit  of  the  public 

aaing"  property  for  public  use  within  for  such  time  only^  as  the  public  necea- 

toe  meanine  of  the  constitutional  pro-  sities  and  convenience  might  require, 

vision  on  the  subject.    Clarlt,  J.,  said;  and  cicated  no  covenant  or  obligation 

"By  the  vacation  of  Washiofton  Street  in  favor  of  an  abutter  that  the  highway 

no  private  property  was  taken  or  ap-  should  always  exist;    and  an  abutter 

plied  to  public  use;  on  the  contrary,  must  be  held  to  have  acquired  and  im- 

private  property  wliich  had  heretofore  proved  his  property  in  view  of  the  fact 

been  appropriated  by  the  public  was  that  the  statute  which  provides  for  the 

Burtenoerea  to  the  proper  owner,  and  establishment    and    maintenance    of 

when  thus  surrendereii,  who  can  gain-  highways   also   provides   for   vacating 

say  the  right  of  the  owners  to  use  it  them.    The  pubhc  use  ceases  upon  va- 

with  their  other  property  in  the  con-  cation  of  the  highway,  and  an  injury 

struction  or  enlargement  of  their  works,  to  an  abutting  owner  consequent  upon 

highways,  or  improvements?"     These  such  ending  of  the  use  cannot  he  field 

decisions  have  been  adhered  to  by  the  a  toMrtj^  or  oama^ny  of  private  property 

Supreme  Court  of  Pennsylvania.     See  for  a  public  use,  but  is  only  damnum 

WetheriU  v.  Pennsylvania  R.  Co^  195  ahaque  injwia.     Levee  Dist.  No.  9  v. 

Pa.  156;  Daughters  of  American  Revo-  Farmer,  101  Cal.  178. 

lution  V.  Schenley,  201  Pa.  572,  683;  In  Montana,  it  has  also  been  held 

Howell  B.   Morrisville,  212   Pa.   349;  that  the  owners  of  land  along  which  a 

Rockafeller  v.  Northern  Cent.  R.  Co.,  pubUc  road  passes  are  not  entitled  to 

212   Pa.  485;    Umbria  Street,  32  Pa.  damages  on  vacation  of  the  road  by 

Super,  Ct.  333, 335;  Nocton  r,  Fennsyl-  the  proper  authorities  if  there  is  no 

vania  R.  Co,,  32  Pa.  Super,  Ct,  565.  taking  of  property  for  public  use  within 

But  the  municipaiity  may  by  slaUiie  be  the  meaning  of  tHe  constitution.     State 

choTged  vrith  the  obligation  lo  make  com-  c.  Deer  Loajge  County,  19  Mont.  582. 

■penttxlion    to    the    abutters.       Howard  The  logical  result  of  these  dedmons 

Street,  142  Pa.  601,  605;  Butler  Street,  would  seem  to  be  that  the  rights  of 

25  Pa.  Super,  Ct.  357 ;   Umbria  Street,  theabutterare  not  affectedorimpaiied 

32  Pa.  Super.  Ct._333,    The  Fennel-  by  the  vacation  in  any  deg[ree,  but 

vania  eaeea  establishiiig  this   doctrine  merely  the  public  easement  is  extin- 

are  discussed  by  Ladd,  J.,  in  Lone  v.  euished.     Therefore  when  the  street  or 

Wilson,  119  Iowa,  267,  who  said  that  highway  is  vacated,  the  abutter,  by 
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ter's  property  in  such  a  manner  that  he  is  speciallt/  and  peej^ 
liarly  damaged,  —  suffering  a  loss  or  injury  differing  from  that  of 

the  public,  not  merely  in  degree,  but  also  in  kind,  —  the  abutter  is 
entitled  to  compensation  under  statutory  provisions  or  under  the 
constitutional  prohibition  against  the  takmg  or  damaging  of  private 
property  for  public  use  without  making  just  compensation  therefor.' 
The  question  whether  an  abutting  owner  is  entitled  to  receive 
compensation  for  property  taken  by  the  vacating  of  a  city  street,  in 

virtue  of  hia  private  easements,  would  1051  \    People  v.  Delany,  120  N.  Y. 

still  have  the  right  to  USB  it  for  ingicaa  App.    Div.    801,   aS'd    192   N.   Y.   7; 

and  «iesi  to  his  lot.    Thia  seema  to  be  Johnston  v.  Old  Colony  R.  Co.,  18  R.  I. 

the    view   adopted    bv   the   Court    of  642 ;    Oieny  v.  Rock  Hill,  48  S.  Car. 

CSianceiy  App^Us  of  Tennessee  in  Raht  553 ;   Anderson  e.  TurbevUle,  6  Coldw. 

».  Southern  R.  Co.  (Tenn-Ch.  App.),  fiO  (Tenn.)  150;  SUte  o.  Taylor,  107  Tenn. 

aw.  Rep,  72.    This  view  is,  however,  455;     State   v.    Hamilton,    109   Tenn. 

contrary  to  the   decirions  cited  infra  276,   386;   Johnston  o.   Lonatorf,   128 

to  the  eEfect  that  compensation  must  Wis.  17,  27;  infra,  chap.  xzv. 

be  made  for  the  abutter's  easements  That  the  power  to  vacate  a  street 

destroyed  by  vacating  the  street,  which  cannot  be  exercised   so  as  to  deprive 

decisions  all  proceed  upon  the  theory  the  abutter  of  aceesa  to  his  piemisea 

that  all  easements  of  way  are  termi-  without  compensation,  is  held  in  New 

nated,  and  the  land  reverts  to  private  York,   fallowing  the  principiea  of  the 

use  freed  from  any  easements  in  favor  decisions  in  toe  well-known  Elevated 

of  the  abutters.  RaUToad  Cam.     See    E^rer  v.   New 

■  Chicaco  V.  Baker,  86  Fed.  Rep.  York  Central  &  H.  R.  R.  Co.,  130  N.  Y. 

7S3;  Bigelowv.  Ballerino,  lllCal.  55B;  108.     See  Index,  ^bu((«r;  Aailroodi  in 

Haynes  tt.  Thomas,  7  Ind.  38;   Butter-  Street*,  as  to  nature  of  abutter's  rights 

worth  t>.  Bartlett,  50  Ind.  537;    Rena-  and  whether  they  are  "property"  with- 

selaer  v.  Leopold,  106  Ind.  29;  Cook  t>.  in  the  meaning  of  the  Constitution. 

Quick,  127  Ind.  477;   Dantzer  v.  Indi-  In    IndiaTut,    the    city    council   is, 

aoapolis  Union  R.  Co.,  141  Ind.  6D4;  by  statute,  deprived  of  the  power  to 

Borghart  v.  Cedar  Rapids,   126  Iowa,  proceed  to  vacate  a  street  when  any 

31ii;    Long  v.  Wilson,  11&  Iowa,  267;  i>roperty  owner  objects,  unless  a  peb- 

RJdOTay  v.  Osceola,  139  Iowel  500;  11?  tion   by    two-thirds    of    the    property 

N.^W.    Hep.    974;    Central    Branch  owners  be  presented.     Where  only  a 

Union  Fac.  R.  Co.  v.  Andrews,  30  Kan.  part  of  the  street  is  to  be  vacated,  a 

590,  595;  Heller  v.  Atchison,  T.  A  S.  property  owner  upon  the   street   but 

F.  R.  Co.,  28  Kan.  625;  ^ghbarger  not  on  the  part  to  be  vacated  is  not  a 

V.  Milford,  71    Kan.  331:  Bannon  v.  competent  objector.    Hall  v.  Lebanon, 

Rohm^ser,  00  Ky.  48;  Henderson  f.  31  Ind.  App.  265.    When  aU  the  owners 

Lexington    (Ky.),    Ill    S.    W.    Rep.  of  the  property  on  tbe  block  petition 

318;    Van  Witsen  v.  Gutman,  79  Md.  for   the   vacation   of  tbe   street,  thcry  ' 

405;  Webaterv.  Lowell,  142  Mass.  324;  thereby  waive  all  claim  to  damages 

Pearaall  V.Eaton  County,  74  Uich.  558;  or  compensation,   and  provision  iwed 

'  Buhl  V.  Fort  Street  Union  Depot  Co.,  not  be  made  therefor  in  the  ordinance 

98  lAich.  596;    Horton  c.  WiUiams,  99  vacating    the    street.      Belleville    v. 

Mich.  423;    Laurel  ».  RoweU,  84  Bliss.  Hallowell,     41     Kan.     192.       Private 

435;  Glasgow  V.  St.  Louis,  107  Ho.  198;  citizens  cannot  enjoin  the  alteration 

Heinrich  v.   St.   Louis,    125   Mo.   424;  of  a  street  on  the  ground  that  it  will 

Christian  v.   St.   Louis,    127  Mo.   109;  interfere  with  their  property  and  bua- 

Knapp   V.    St.    Louis,    153    Mo.    560;  ness  and  inconvenience   a  portion  of 

Nascholdo.  Westport,  71  Mo.  App.  508;  the  public  when  the  plaintifFs'  property 

IjndBsy  «.  Omaha,  30  Neb.  512;  E^erer  does  not  abut  on  the  street  to  be  al- 

D.  New  York  Cent.  &  H.  R.  R.  Co.,  tered  and  the  proposed  change  does 

130N.IY.  IDS;  ReisK.  New  Yoric  City,  not  deprive  them  of  access  to  their 

188N.Y.68,a£f'Kll3N.Y..^p.Div.  land.     Wootters  tt.  Crockett,  U  Tex. 

464:  Oillender  ».  New  York  CSty,  127  Gv.  App.  474. 
N.  Y.  App.  Div.  612;  HI  N.  Y.  Supp. 
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its  nature,  depends,  it  has  frequently  been  held,  upon  the  abiU^  of 
the  claimant  to  establish  that  he  ia  apecially  and  peculiarly  damaged 
thereby,  i.  e.,  that  he  suffers  an  injury  differing  in  nature,  and  not 
merely  in  degree,  from  that  suffered  by  the  public  at  large.'  The 
consideration  of  the  question  whether  the  abutting  owner  is  specially 
and  peculiarly  damaged  has  resulted  in  a  difference  of  opinion  on 
the  part  of  the  courts,  some  courts  being  of  the  opinion  that  under 
certain  circumstances  the  injury  is  special  and  peculiar,  whilst 
other  courts,  under  the  same  circumstances,  have  regarded  it  as 
only  such  as  is  sustained  by  the  general  public.  The  exbtence  of 
the  special  and  peculiar  damage  is,  however,  more  readily  recog- 
nized when  the  property  abvla  upon  the  particular  part  of  the  street 
that  is  vacated.'  Many  decisions  declare  that,  as  a  general  rule,  only 
property  abutting  upon  the  portion  of  the  street  closed  is  specially 
damaged  by  the  vacation,  and  that  only  such  abutter  can  recover 
damages  or  compensation  for  the  taking  of  his  property.  Hence, 
if  the  property  of  the  abutter  b  located  tm  another  street,  or  on  a 
difjerent  part  of  the  same  street,  he  b  not  entitled  to  compensation 
or  damages.*    In  other  States  this  limitation  is  not  observed,  and 

■  East  St.  Louu  t>.  O'FlpiD,   119  It  is  to  be  observed  that  in  none  of 

111.   200;     Leavenworth  v.    Douglass,  these  cases  did  the  way  which  waa 

59   Kan.   416;     Ciam   v.    I^cooia,   71  closed  abut  on  the  pltuntiff's  premises, 

N.  U.  41.    Even  if  the  property  abuts  although  the  language  of  the  couits 

on  the  vacated  portion  of  the  street  would  seem  to  imply  that  if  the  prop- 

the  owner  muat^how  special  and  pecu-  erty  abut  upon  two  Btteets  and  anty 

liar  damages  by  the  closinB  to  be  en-  one   street   be    vacated    opposite   tiie 

titled  to   compensation.     Christian   v.  property,    the   abutter   would   not  be 

St.  Louis,  127  Mo.  109.     See  also  Per-  entitled  to  compensation.     In  Reis  v. 

kinsc.  Ros3(Temi.  Ch.  App.),42  S.  W.  New  York  tSty,   188  N.   Y.  58,  afTg 

Rep.  AS.    A  statute  providing  that  on  113  App.  Div.  4G4,  it  was  held  that 

the  vacation  of  a  street  the  damage  where  the  city  owned  all  the  lots  on 

to  proty-ity  shall   be   atctrtained  and  both  sides  of  the  street  in  a  certain 

paid,  gives  a  right  only  to   damages  block  as  well  as  the  fee  of  the  street, 

tpeciaUy  sustained  by  the  party,  over  and   had   closed   the   street   pursuant 

and  above  tliat  which  is  common  to  to  statute  and  erected  a  bvUding  thereon 

the  pubhc  in  general.     East  St.  Ijouis  far  hospital  ■purposes,  the  owner  of  lots 

u.  OTilyrm,  119  III.  200;   fieCcntreSt.,  abutting  on   the  same   street,   butin 

115  Fa.  St.  247.     See  also  Chicago  v.  the  two  next   adjacent   blocks  facing 

Baker,  86  Fed.  Rep.  753.  on  the  street,  had  suffered  and  could 

'  In  JVeio  York,  the  rule  appears  to  suffer   no   actionable    damage    so    far 

be  aJopted  that  no  compensation  can  as  any  of  her  public  easements  were 

be  exacted  from  the  mumcipality  wbcn  concerned  by  the  closing  of  the  street 

there  is  left  to  the  private  citizen  own-  when  it   is  not  intend«i  to  take  any 

ing     abutting     property     other     and  part   of    the    street   upon   which    her 

smtable     means     of     access     thereto,  property   abuts    or   any   part   thereof 

Coster  V.  Albany,  43  N.  V.  399;  Fear-  which  is  oppoate  the  mock  in  which 

ingD.  Erwin,  55N.  Y.  486,  490;   Kings  she   owns   [property,    and   the   closins 

County  F.   Ins.   Co.  v.    Stevens,    101  and  discontinuance  of  the  street  wiU 

N.  Y.  411,  418;    Egerer  v.  New  York  leave    all    of    her    lots    accessible    by 

Cent.  &  H.  R.  R.  Co.,  130  N.  Y.  108,  pubhc  ways. 

113;  Reis  v.  New  York  City,  1S8  N.  Y.  •  Southern  R.  Co.  v.  Abies,  153  Ala. 

58,  68,  a£F'g  113  N.  Y.  App.  Div.  404.  523;   45   So.    Rep.    234;    Symona    e. 


lyCoo^Ie 


S  1160                                 VACATION   OF   STREETS  1843 

decisions  are  to  be  found  to  the  effect  that  the  owner  of  property 
which  does  lu^  abvt  on  the  part  of  the  street  closed  b  entitled 

to  compensation,  provided  he  is  able  to  prove  special  and  pecu- 
liar damage.'    The  right  to  injwru^ive  relief,  where  the  abutter's 

San  Francisco,  115  Cal.  555;  Chicago  although  ita  monejr  value  is  diminiahed 
V.  UnioD'BuildinK  Asaoc.,  it>2  111.  379;  by  the  diversion  of  travel  and  it  is 
East  St.  Louia  v.  O'Flynn,  119  111.  200;  immaterial  that  a  amall  point  of  land, 
Dantier  r.  Indianapolia  Union  R.  Co.,  of  which  be  owns  the  fee  subject  to 
141  Ind,  601;  Heller  ti.  Atchison,  T.  A  the  public  right  of  way,  touches  the 
S.  F.  R.  Co.,  28  Kan.  625;  Billard  v.  discontinued  part  of  the  street.  SUn- 
Erhart,  35Kan.  611;  Smith «.  Boston,  wood  v.  Maiden,  157  Mass.  17.  The 
7  Cush.  (Mass.)  254;  Stanwood  v.  mere  fact  tliat  by  discontinuance  of 
Haldea,  157  Mass.  17;  Nichols  v.  a  street  the  coniplainant,  instead  of 
Richmond,  162  Mass.  170  ;  Nstick  being  able  to  reach  a  cerUun  point  by 
Gas  Light  Co.  v.  Natick,  175  Mass.  an  unbroken  separate  line,  had  to 
246,  250;  Kimball  v.  Homan,  74  Mich,  make  a  short  turn  and  select  other 
699;  Buh)  v.  Fort  Street  Union  Depot  roads  nmning  in  the  same  direction, 
Co.,  98  Mich.  596;  Baudistei  v.  Jack-  was  held  not  to  be  suf&dent  to  en- 
son,  llOMich.  357;  Baudistel  V.  Mich-  title  him  to  compensation.  Kimball 
wan  Cent.  R.  Co.,  113  Mich.  687;  ».  Homan,  74  Mich.  699.  When  prop- 
Beutel  V.  West  Bay  Suear  Co.,  132  erty  abuts  on  the  vacated  portion  of 
Mich.  587;  Povthi^  v.  Holule  &  O.  a  street.  It  is  no  defence  to  the  right 
R.  Co.,  92  Miaa.  638;  46  So.  Rep.  to  compensation  that  the  abutter  still 
139;  Glasgow  v.  St.  Ixiuis,  107  Mo.  has  an  access  to  his  property  by  an- 
198;  Knapp  v.  St.  Louis,  153  Mo.  other  street.  Heinrich  v.  St.  Louis, 
560;  Kuapp  v.  St.  Louis,  156  Mo.  3^  125  Ho.  424. 

Cuimnings  Realty  Co.  v.   Deere,  208  >  It  has  been  held  that  in  Jfiinota 

Mo.   66;   Enders   v.   Friday,   78   Neb.  it  is  not  essential  to  the  statutory  right 

510;    111    N.    W.    Rep.    140;    Lee   s.  of  action  against  the  city  for  vacating  a 

McCook,    82    Neb.    26;    116    N.    W.  street  that  the  property  should  abut  on 

Rep.  955;  Cram  t>.  Laconia,  71  N.  H.  the  closed  portion.  Chicago  v.  Baker,  86 

41;    Kean  v.   Elizabeth,  54  N.  J.   L.  Fed.  Rep.  763;  s.  c.  98  Fed.  Rep.  830. 

462;    Dodfe  v.   Penn^lvania  R.  Co.,  The  closing  of  a  part  of  a  public  street 

43  N,  J,  Eq.  351,  nff'd  45  N,  J.  Ek{.  constituting  a   way  across  a  inroad 

366;    Cherry  v.  Rock  Hill,  48  S.  Car.  track,  and  the  erection  of  a  viaduct 

553;    State  v.  Taylor,  107  Term.  455;  in  another  place,  was  held  to  damage 

State    D.    Hamilton,    109    Tenn.    276,  an  owner  whose  property  was  there^ 

286;   Wilkins  v.  Chicago,  St.  L.  &  N.  left  upon  a  blina  court,  in  a  manner 

O.  R.  Co.,   110  Tenn.  422;    Ponischil  different  from  the  cenerat  public  and 

V.  Hoouiam  Sash  &  D.  Co.,  41  Wash,  to  entitle  him  to  damages,  although 

308;    Mottman  v,  Olympia,  45  Wash,  his  property  only  touched  the  vacat«d 

361.  portion  of   the   street   at   one  comer. 

An  injury  to  real  e6tat«  by  cutting  Chicago  v.  Burclcy,  158  III.  103. 

oR'    direct    approach    thereto    in    one  In  Pennsylvania,  it  has  been  held 

direction,  by  discontinuing  a  highway  that  where  part  of  a  street  has  been 

across  a  railroad  at  a  point  not  Id  vacated  and  the  owners  oi  property 

front  of  the  premises,  even  if  it  is  a  abutting  on  the  street  but  not  on  the 

serious  and  permanent  injury,  is  one  part  vacated  ate  left  in  a  cvl  de  aac, 

which  the   owner  suffers  in  common  cutting  them   off   from  access  to  the 

with  the  rest  of  the  community,  al-  system  of  streets  in  the  direction  of 

though  greater  in  degree,  and  gives  tne  vacated  part,  they  are,  under  the 

him  no  mdividual   remedy  by  action  statute,     entitled     to     compensation, 

for  damages.    Davis  v.  County  Com'rs,  The  injur;^  is  different  from  the  in- 

153   Mass.   218.      The   discontinuance  jury  sustained  by  those  who  use  the 

of  part  of  a  street  in  a  city  is  not  a  street  for  travel  onlv,  uot  in  d^ree 

ground  of  action  by  the  owner  of  land  merely,   but   in   kind.      In   re   Melon 

on  another  street  into  which,  oppo-  Street,  182  Pa.  397.    The  court  said: 

site  his  land,  the  part  of  the  street  dis-  "The  abutting  owner's  special  right 

continued  runs  obliquely,  if  the  means  in  a  street  as  a  means  of  access  to  lus 

trf  acoesa  to  his  estate  remain  ample,  property  is  not  limited  to  the  part 
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ri^t  exists  generally,  against  the  vacating  of  a  city  street  without 
making  compensation,  la  usually,  although  not  uniformly,  con- 
ceded;  but  even  in  such  cases  an  injunction  will  only  be  granted 

upon  the  application  of  a  property  owner  who  can  show  that  he  suffers 
special  and  peculiar  injiiry  to  his  property  by  the  closing  of  the 
street* 

(^  the  Btreet  on  which  his  property  waa   held  to  give   him  the  required 

abuta.     Such  a  limitation  of  his  right  ttatu*  to  review  by  certiorari  the  action 

would  deny  him  compensation  if  all  of  the  municipal  authorities  in  diseon- 

tbe  street  except  the  part  immediately  tinuing    the     street,     although     their 

in  front  of  his  property  were  vacated,  action  inight  not  be  such  as  would 

His  ri^ht  is  the  right  of  access  in  any  entitle  him  to  maintain  an  action  for 

direction    which    the    street    p>ennita.  damages.     People  v.  Shan,  34  N.  Y. 

As  affecting  this  right,  no  distinction  App.  Div.  61. 

con  be  drawn  between  a  partial  and  '  Felton  v.  Ackeiman,  32  U.  8.  App. 

a  total  deprivation  of  access;  the  im-  154;  Texarkana  v.  Leach,  66  Ark.  40; 

pairmeot  of  the  right  is  a  legal  injury  Davies  v.  EpBtein,  77  Ark.  221,  228; 

differing  in  degree  only  from  its  total  Geonia  S.  &  F.  R.  Co.  o.  Harvey,  S4 

destruction."  ^  also  Ruscomb  Street,  Ga.  372;    Coker  v.  Atlanta,  K.  &  N. 

30  Pa.   Super.  Ct.   476;   s.   c.   33   Pa.  R.  Co.,  123  Ga.  4S3;   Chicago  v.  Union 

Super.  Ct.  148.  Building  Assoc.,  102  111.  379;    Heong 

In  Highbarger  v.  Milford,  71  Kan.  n.  Scott,  107  111.  600;    East  St.  Louis 

331,  it  was  held  that   one  who   pur-  v.    O'Flynn^    119    111.   200;     Heller  d. 

chases  a  platted  parcel  of  land  bounded  Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan. 

by  laid  out  and  dedicated  streets  has  625;    Billard  v.  Erhart,  35  Kan.  611; 

the  right  to  use  such  streeta  as  are  RoUnson  v.  Brown,  182  Msas.  266; 

reasonably   necessary  tor  the   enjoy-  Rude  v.  St.  Louis,  93  Mo.  408;   Glas- 

ment   of   the   parcel   of   land   bo   pur-  gow  v.  St,  Louis,  107  Uo.  198;   Knapp 

chased     by     him.       Ordinarily     such  o.  St.  Louis,   153  Mo.  660;    Knapp  v. 

streets  are   those    which   bound    the  St.   Louis,   156  Ho.  343;    Cummings 

block  in  which  his  huid  is  tdtuated,  or  Realty    Co.    v.    Deere,    208    Mo.    66; 

such  as  furnish  access  in  either  direc-  Do<k;e    v.    Pennsylvania   R.    Co.,    43 

tion.     Hence,  if  a  part  of  one  of  the  N.  JT  Eq,  361,  aff'd  45  N.  J.  Eq.  366; 

streets  is  vacated  in  the  middle  of  the  Kinnear  Mfg.  Co.  f.  Bestty,  65  Ohio 

block,  creating  ft  evl  de  sac  upon  which  St.    264;     M>wery   v.    Petree,    8    Lea 

tus  property  abuts,  he  is  Bpe<^ly  in-  (Tenn.)    674,  678;  Wilkins  v.  Chicago, 

jured  and  is  entitled  to   compensa-  St.  L.  i  N.  O.  R.  Co.,  110  Tenn.  422; 

tion.     In  Kentucky  it   has  been   held  Ponischil  v.  Hoquian  Sash  i,  D.  Co., 

that  compensation  is  payable  only  to  41     Wash.    303,    300;      Hottm&n    v. 

the  owners  of  property  abutting  upon  Qlympia,    45    Wash.    361.      But    in 

an  alley  in  the  block  which  is  affected  lUimna,    the    rieht    b)    an    injunction 

by  the  vacation.    Henderson  v.  Lexing-  appears  to  be  denied  on  the  ground 

ton  (Ky.),  Ill  S.  W.  Rep.  318.     The  that  discretion  is  vested  in  the  muni- 

owQcr  of  land  outit'de  of  but  abut-  cipal  authorities  to  determine  in  the 

ting  upon  the  boundary  line  of  a  city  first  instance  whether  property  in  the 

anaupontheendofastreet isastranger  near  vicinity   of  the   vacated  street 

to  the  dty,  and  cannot  object  in  pro-  will  or  will   not  be   damaged  b^  the 

feedings  to  vacat«  the  street.     House  vacation.     If  they  find  that  it  will  be 

V.  Greensburg,  93  Ind.  533.  specially    dama^jed    by    the    proposed 

The  fact  that  by  the  proposed  dis-  vacation  or  closing,  they  should  pro~ 
continuance  of  a  street  an  abutting  ceed  as  required  by  law  to  ascertain 
owner  is  deprived  of  the  only  direct  and  pay  tbe  same  by  the  usual  pro- 
way  to  reach  the  shore  of  a  harbor  ceedings.  If  the  municipal  authori- 
about  two  blocks  distant  from  his  tics  find  that  no  damage  will  result, 
dwelling,  and  that  he  is  compelled  to  they  may  proceed  to  vacate  the  street 
make  a  conmderable  detour  in  order  by  ordinance.  As  in  a  question  with 
to  teach  the  same,  and  is  thus  put  to  an  abutting  owner  it  will  be  presumed 
great  inconvenience  and  tlie  value  that  the  authorities  will  pay  for  prop- 
of    bis   property  materially   lessened,  erty  damaged,  and  this  preaumptioo 
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When  the  public  or  municipal  right  in  a  city  street  is  limited  to 
a  mere  easement  for  street  purposes,  the  ]ee  of  the  street  reverts 
ujxm  vacation  to  the  possession  of  the  owner  discharged  from  the 
public  easement*  If,  however,  the  fee  of  the  vacated  street  be  in 
the  city,  as  in  the  case  of  statutory  dedications '  or  otherwise,  a 
diversity  of  opinion  has  arisen.  In  some  cases  it  b  held  that  the  fee 
remains  in  the  city,  and  that  the  land  may  be  disposed  of  by  the 
municipality,'  whilst  other  courts  have  with  much  seeming  reason 
construed  the  fee  to  be  a  base  or  determinable  fee,  of  which  the  muni- 
cipality b  divested  upon  the  vacation  of  the  street,  and  which  re- 
verts to  the  original  owner  or  hb  grantee,*  or  to  the  abutter.  In 
other  jurisdictions,  often  by  virtue  of  express  statvtory  jn-ovision, 
the  fee  attaches  to  the  abutting  property  on  either  side  of  the  street 
in  proportion  to  frontage.' 

will  coDtinue  until  the  property  owner  statutory  dedication,  the  fee  remains 
has  established  his  damage  id  an  appro-  in  the  city.  Pettincill  v.  Devin,  35 
priat«  action.  When  no  proceedings  Iowa  344;  Day  n.  Schroeder,  46  Iowa, 
are  instituted  by  the  municipal  au-  54S;  lAke  CSty  v.  Fulkerson,  122  Iowa, 
thorities  to  ascertain  the  damage,  a  569;  Harrington  v.  Iowa  Cent.  R. 
property  owner  will  not  be  afforded  Co.,  1*26  Iowa,  388,  300.  Upon  vacft- 
reliof  by  injunction,  but  will  be  limited  tion  the  city  may,  pursuant  to  statu- 
te his  remedy  by  action  at  law.  Parker  toiy  authority,  convey  tlie  lands. 
V.  Catholic  Bishop,  146  HI.  158.  Index,  Spitser  v:  Ru^an,  113  Iowa,  619; 
Equity;  InjuTiclum.  Lake  City  v.  Fulkerson,  122  Iowa, 
If  a  property  owner  does  not  apply  S69 ;  Harrington  v.  Iowa  Cent.  R. 
for  an  injunction  before  the  doairig  of  Co.,  126  Iowa,  388.  But  does  not  such 
tbe  street,  he  will  be  limited  to  an  g^rantee  take  subject  to  the  abutter's 
action  at  law  for  damages.  Marietta  nght  of  access? 
Chair  Co.  v.  Henderson,  121  Ga.  399.  "If  the  fee  in  the  street  was  in  the 
Where  a  street  has  been  vacated  upon  State,  or  in  the  city,  tbe  vacating  of 
petition,  and  the  petitioner  has  ex-  the  street  leaves  the  State  or  the  muni- 
pended  money  in  buildings  erected  on  cipalit]r,  as  the  caae  may  be,  :      '' 


the  vacated  street,  olhtr  tramera  are  possession  of  the  property,  to  use  it 
bamd  by  laehea  from  reviewing  the  for  any  puipose  that  it  may  see  proper, 
piooeedin^   by   eeriiorari.     Beu(«l   r.    without  reference  to  its  former  use." 


Bay  (Srcuit  Judge,  124  Mich.  521.  Per  Catb,  J.,  in  Marietta  Chur  Co.  v. 

»  Barclay  v.  HoweU's  Lessee,  6  Pet.  Henderson,  121  Ga.  399,  404. 

Of.    8.)  498,  513;  Harris  v.  Elliott,  10  '  lUinoiM.     Upon  a  statutory  dedi- 

Pet.  fU.  S.)  25;  Wirt  *.  McEmery,  21  cation  the  fee  passes  to  the  city,  but  it 

Fed.  Rep.  233 ;  Dickinson  v.  Arkansas  is  merely  a  base  or  del«nninable  fee 

CSty  Imp.  Co.,  77  Aril.  570;  Bayard  v.  of  which  tbe  city  is  divested  on  vacation 

Hargrove,   45   Ga.   342;     Hamson   v.  and  which  reverts  to  the  original  owner 

Au^iSta  Factory,  73  Ga.  447;  Marietta  or  his  grantees  and  not  necessarily  to 

Chair  Co.  n.  Henderson,  121  Ga.  399,  tbe  abutters.     Neither  the  legislature 

404;    Wallace  v.   Fee,  50  N.  Y.  694;  nor  the  corporate  authorities  can  divest 

Habenoan  v.  Baker,   128  N.  Y.  253;  the  original  owner  or  his  assignae  of 

Downes  o.   Dimock  &  Fink  Co.,   75  the  right  of  reversion.     Gebhardt  v. 

N.  Y.  App.  Div.  513:  Barnes  v.  Phila-  Reeves,  75  HI.  301.     See  also  Hehn  v. 

delphia,  N.  &  N.  Y.  R.  Co.,  27  Pa.  Webster,  85  111.  116;    Hyde  Park  v. 

Super.  Ct.  84;  Mitchell  V.  Bass,  26  Tex.  Borden,  94  lU.  26;    Matthieeaen  &  H. 

372,  380;  Day  t.  Chambers,  62  Tex.  Zinc  Co.  v.  La  SaUe,  117  01.  411;  Wirt 

100,  102.  V.  McEmenr,  21  Fed.  Rep.  233.    But 

*  Aitit,  {  1072.  why  should  not  the  reverter  be  to  the 

*  lovn.     Upon  vacation  of  streets  abutter? 

to  which  tbe  dty  acquired  title  by  *  Statvlory  proviritm*  vetting  /ee  in 


lyCoo^Ie 


1846  yUNICIPAL   CORPOBATIONS  §  1161 

}  1161  (680).  Extent  ot  Powsr  otw  Stnet  Usm.  —  As  the  high- 
ways of  a  State,  including  streets  in  cities,  are  under  the  paramount 
and  ■primary  eontrd  of  the  legislatwe,  and  as  all  municipal  powers 
are  derived  from  the  legislature,  it  follows  that  the  authority  of  muni- 
cipalities over  streets,  and  the  uses  to  which  they  may  legitimately 
be  put,  depends,  within  constitutional  limitations,  entirely  upon  their 

aiyvUere  and  their  etmxtruction :    Atchi-  appurten&nt  to  his  lot  for  ingress  and 

ion,  T.  k  S.  F.  R.  Co.  o.  Patch,  28  Kan.  egress ;    and  when  the  street  becomes 

470;   Clialliss  V.  At«hison  Union  D.  h,  vacated  the  public  thereby  suirendeni, 

R.  Co.,  45  Kan.  398;    Shawalt«r  c.  or,   more    properly    spealiiiig,   le^ly 

Southern  Kan.  R.  Co.,  49   Kan,   421;  abandons   the   public   use   thereof  for 

B.  c.  57  Kan.  681;  Atchison,  T.  &.  S.  travel,  but  the  private  or  special  use 
F.  R.  Co.  V.  Davidson,  62  Kan.  739;  or  easement  adheres  to  the  abutting  lota 
Southern  Kan.  R.  Co.  v.  Sharpless,  62  and  becomes  part  and  parcel  of  them 
T^.  841;  Scudder  v.  Detroit,  117  as  by  accretion,  bo  as  to  preserve  the 
Mich.  77;  BeUevue  v.  Bellevue  Imp.  Tight  of  ingreas  or  egress  to  the  lots 
Co.,  65  Neb.  52;  Matter  of  New  York  over  the  land  that  formerly  fonned  the 
Cihr,  28  N.  Y.  App.  Mv.  143,  aff'd  Ertreet  or  part  thereof.  The  reason  that 
157  N.  Y.  409;  People  r.  Meti,  119  a  street,  when  vacated,  becomes  a  part 
N.  Y.  App.  Div.  271,  aff'd  189  N.  Y.  of  the  abutting  lots,  is  not  because  the 
550;  BlaAwell,  E.  &  S.  W.  R.  Co.  v.  owner  of  the  lot  owned  the  fee  of  the 
Gist,  ISOkla.  510;  Butlen  n.  Arkansas  street,  but  because  it  must  go  there 
Valley  &  W.  R.  Cc^  20  Okla.  819;  95  1^  necessity,  to  preserve  his  easement 
Pac.  Rep.  476.  CanititationoiUy  of  of  ingress  and  egress,  which  in  many 
such  statutory  provisionB,  see  Matter  cases  is  a  valuable  property  right,  and 
of  New  York  City,  157  N.  Y.  409,  aff'g  without  which  the  lota  might  be  of 
28  N.  Y.  App.  Div.  143.  little  value.    The  street  being  vacated 

Ohio.     In  this  Btate  the  fee  of  the  and  abandoned,  the  public  no  longer 

city  streets  appears  to  be  vested  in  the  owns  it,  and  it  must  either  revert  to 

municipality   m    trusty    however,    for  the  oripnal  owner,  or  adhere  to  the 

street   purposes.     Cincinnati   &   S.   G.  abutting  lota  as  by  accietion.     As  the 

A.  St.  R.  Co.  v.  Oumminsville,  14  Ohio  original   owner  is   presumed   to   have 

St.  523;    Columbus  0.  Agler,  44  Ohio  received  full  value  for   the  street  when 

St.  485;   Callen  v.  Columbus  E.  E.  Lt.  he  sold  the  lots,  there  is  no  just  reaaon 

Co.,  66' Ohio  8t.  166;   Hamilton,  G.  il:  why  he  should  have  the  street,  when 

C.  T.  Co,  o.  Parish,  67  Ohio  8t.  181.  vacated,  restored  to  him.  And  as  the 
On  rocotibn,  the  jee  paasai  la  the  ainittera  lot-owners  and  those  in  the  line  of  title 
upon  the  theory  of  accreHon  so  called,  have  paid  an  incieaited  price  for 
Stephens  v.  Taylor,  51  Ohio  St.  593;  the  lots  by  reason  of  the  easement  in 
Kinnear  Mfg.  Co.  v,  Beatty,  65  Ohio  St.  the  street,  it  is  only  just  that  when  the 
264;  Callen  v.  Columbus  E.  E,  Lt,  Co.,  street  becomes  vacated,  the  easement 

66  Ohio  St.  166,  174;  Hamilton,  G,  &  should  be  preserved  to  them  by  adding 
C.  T.  Co.  V.  Parish,  67  Ohio  St.  181 ;  the  vacated  street  to  the  lots,  and 
Stevens  v.  Shannon,  6  Ohio  Cir.  Ct.  therefore  this  doctrine  of  accretion  ia 
142.  But  eompara  Van  Wert  Board  of  such  esses  has  been  adopted  in  this 
Education  r,  Edson,  18  Ohio  St.  226;  State,  and  generally  elsewhere." 
Mahoning  County  t>.  Young,  59  Fed.  Colorado.  A  statutory  detUcation 
Rep.  96.  vests  the  fee  in  the  city.    Upon  vaca- 

In  Hamilton,  G.  ACT.  Co,  v.  Parish,  tion  it  has  been  held  that  the  fee  re- 

67  Ohio  St.  181,  the  court  thus  clearly  verts  to  the  abutter,  if  be  has  received 
explains  the  theory  upon  which  it  held  a  deed  to  his  lot,  sufficient  in  terms  to 
that  the  fee  of  a  vacated  street  passed  convey  to  the  middle  of  the  street, 
to  the  abutter,  —  "The  fee  being  in  although  the  deed  may  have  been  made 
the  municipality  in  trust  for  street  after  the  statutory  dedication  was 
purposes,  the  abutting  lot-owner,  in  effected,  Olin  v.  Denver  A  R.  G.  R. 
addition  to  his  easement  in  the  street  Co.,  25  Colo.  177;  Overland  Machinery 
for  passage  and  repassage  in  common  Co.  c,  Alpenfels,  30  Colo.  163;  Both- 
with  the  ^nerel  public,  has  a  special  well  t>.  Denver  Union  Stockyards  C^., 
eaoement  m  the  street  appendant  and  39  Colo.  221, 
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charters  or  the  l^^slative  ena^tmenta  applicable  to  them.'  It  is 
usual  in  thb  country  for  the  l^islature  to  confer  upon  municipal 
corporations  very  extensive  powers  in  respect  to  streets  and  public 
ways  and  public  places  within  their  limits,  and  the  uses  to  which 
they  may  be  appropriated.'  Thb  will  be  illustrated  everywhere 
throughout  the  present  chapter.  The  authority  to  open,  care  for, 
regulate,  and  improve  streets,  taken  in  connection  with  the  other 
powers  usually  granted,  gives  to  municipal  corporations  all  needed 
authority  to  keep  the  streets  free  from  obstructions,  and  to  prevent 
improper  use  thereof,  and  to  pass  necessary  and  reasonable  ordt- 
nancea  to  this  end.*    Thus,  a  city,  having  "the  care,  supervision, 

'  Text    approved;    Grand    Rapids  dty,  by  the  (harter,  to  adopt  ordi- 

Electric  L.  &  P.  Co.  v.  Grand  Rapids  ntmces  "to  prevent  the  cumbering  of 

Ediaon,  EI.  L.  ic  F.  G.  Go^33  Fed.  Rep.  streets,  sidew&lks,"  Ao.,  in  view  of  the 

669;    Denver  Circle  R.  Co.  v.  Neator,  distinction  reccvnixed  in  the  charter, 

10  Colo.   403;    Brand    v.    Multnomah  and  which  the  legislation  of  Michigan 

County,  38  Oreg.  79,  91,  citing  text;  bad  always  nuade,  between  cumbenng 

Allen  o.  CSauaen,  114  Wia.  244,  250.  and  obstructing  a  public  way,  and  en- 

*  This  section  auoted  by  Hr.  Juatice  croaching  upon  it,  was  held  to  refer  to 
Hvnt,  and  ita  doctrinea  applied  in  impediments  to  travel  placed  in  the 
Barnes  v.  Dierthct  trf  Columbia,  91  U,  S.  openBtrcet,and  not  toactual  enclosures 
640.  of  a  portion  of  the  street  by  fences,  or 

A  city  holds  its  streets  in  trust  for  occupation  by  buildinas.   Giand  Rapids 

the  pubUc,  and  bas  no  power  to  divest  «.  Hughes,  15  Mich.  54. 

itselt  of  control  thereof.    Ante,  {  245.  Power  to  a  city,  by  its  charter,  to 

An  ordinance  setting  apart  a  street  for  regulate  the  use  of  streets  and  alleys 

a  pleasure-way,  and  attempting  to  give  and  to  prevent  and  remove  obstruc- 

tne   park  commissioners   control   over  tions    from    them,    contemplates    the 

the  same,  is  to  be  regarded  as  a  license  preservation   of   actual    ways   against 

to  protect  them  from  pioaecution  for  nuisances  which  interfere  with  their 

interfering  with  such  street,  but  not  as  accustomed  use,  and  until  they  have 

relieving  the  dty  of  its  duty  to  im-  become    actuaUy    open    obstructions 

prove  the  same  as  the  public  neceemty  .  thereon,  under  a  claim  of  title  apparent 

may  require.     Kieigh  v.  Chicago,  86  on  the  face  of  the  prosecution,  cannot 

Ul.  407.  be  punished  under  an  ordinance  in  the 

*  Sinton  v.  Asbury,  41  Cat,  525;  municipal  tribunal,  but  the  tights  of 
Illinois  Cent.  R.  Co.  v.  Galena,  40  HI.  the  parties  must  be  determined  in  the 
344;  Toledo,  P.  &  W.  R.  Co.  D.  Chenoa,  public  courts.  Jackson  v.  People,  9 
43  m.  209;  Terre  Haute  v.  Turner,  3Q  Mich.  111.  8ee  also  Warwick  v.  Mayo, 
Ind.  522;  CitiMns'  Gas  ft  Mining  Co.  15  Gratt.  (Va.)  52S.  Comlmction  of 
V.  Blwood,  114  Ind.  332;  Dudley  v.  power  to  remove  obttrueiion.  State  v. 
Frankfort,  12  B.  Mon.  (Ky.)  610,  617;  Jersey  City,  37  N.  J.  L.  348;  Btate  v. 
Commonwealth  v.  Brooks,  99  Mass.  Jersey  City,  34  N.  J.  L.  33 ;  Dawes  v. 
434;  Ellison  v.  Allen,  30  N.  Y.  8upp.  Hightstown,  45  N.  J.  L.  501;  8.  c.  lb. 
441,  citinff  text;  Mercer  v.  Pittsburgh,  127.  A  municipal  corporation  may 
Ft.  W.  £  C.  R.  Co.,  36  Pa.  St.  99;  cause  turvey*  of  ttreets,  squares,  and 
PbiladelphJa  v.  Philadelphia  &.  R.  R.  other  public  property  to  be  made,  and 
Co.,  58  Fa.  St.  253;  Roanoke  Gas.  Co.  may  employ  a  surveyor  or  engineer  to 
V.  Roanoke,  88  Va.  810,  814,  quoting  furnish  copies  of  an  original  map  or  a 
text.  The  common  council  oif  Detroit  new  map  of  the  dty  or  town.  People 
cannot  start  proceedings  to  open  a  «.  Flagg,  17  N.  Y.  584;  Randall  r.  Van 
private   alley,    except   on   application  Vechten,  19  Johns.  60. 

hj  responmble  and  mterested  parties.  Municipal  power  to  regulate  streete 

I^ople  V.  Detroit  Rec.  Ct.  Judge,  40  and  mdewalks  includes  the  power  to 

Mich.  64.  determine  the  width  of  each.    State  v. 

Power  to  the  common  council  of  a  Morristown,  33  N.  J.  L.  57.    Authorized 
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and  control  of  streets,  squares,  and  commona"  within  its  limits, 
Du>;,  by  ordinance,  proliibit  the  appropriation  of  these  to  private 
use,  auch  as  sales  by  individuals  at  auctbn  thereon,  or  upon  the 
sidewalks  or  streets.* 

§  1162  {681).  Ordlnaacas  on  tho  Sabjaet.  ~  So,  author!^  to  erect 
and  keep  in  repair  bridges  and  streets  confers  by  implication  the 
power  to  employ  all  reasonable  means  necessary  to  that  end,  and 
among  these  means  may  be  the  passage  of  an  ordinance  inflicting 
a  fine  for  wiljvl  or  negligent  injuries  thereto*  Power  thus  to  protect 
the  public  property  of  the  corporation  could  probably  also  be  de- 
rived from  the  usual  authority  to  regulate  the  police  of  the  ci^.' 
The  gidtera  and  drains  of  a  city  intended  to  carry  off  surface  water 
can  be  used  by  manufacturers  and  others  only  by  the  con.seut,  ex- 
press or  implied,  of  the  local  government.    Such  use  b  unlawful 

or  lawful  Itrnporary  obatmetioTu,  post,  Taxation  and  AtietsmenL  Hatt  tr. 
i  1168.  Power  to  anwtnict  ndewalka  Brooklyn,  36  Barb.  (N.  Y.)  226.  An 
"as  the  pubUo  convenience  may  re-  auinirijr  erected  without  municipal  con- 
qmie,"  includes  the  power  to  rtinove  sent  may  be  declared  an  unlairful 
them.  Per  Devent,  J.  "It  ia  uived  obstniction  of  a  atreet.  Pedrick  v. 
that  this  power  to  eonxtniet  sidewaik»,  Bail^,  12  Gray  (Maas.).  1^1'  Index, 
even  if  it  be  discretionary,  cannot  bo  Awntiig.  HayxcaU*  erected  by  a 
treated  as  giving  authority  to  remove  private  person  in  a  street  for  pnvate 
or  dispense  with  them  where  they  purposes  may  be  removed  by  the  city 
already  exist.  To  hold  thus  would  be  authorities,  in  case  of  his  refusal  to 
to  give  too  limited  an  interpretation  to  remove  them  himself.  Injunction  will 
the  statute.  The  ^neral  power  to  con-  not  lie  to  restrain  such  a  remov^. 
struct  ridewalks  m  all  streets  or  not,  Emerson  v.  Babcoch,  66  Iowa,  257. 
whether  macadamized  or  paved,  must  In  Everett  v.  Council  Bluffs,  46  lom, 
be  construed  as  one  which  deals  with  06,  it  is  held  that  tkade  tree*  upon  the 
the  whole  subject,  and  places  it  within  edge  of  streets  are  not  obstruetioDo. 
the  control  of  the  local  authorities.  Ante,  H  589,  721;  1134,  note;  pott. 
It  authorises  them,  in  tlidr  discretion,  chap,  xxxii.,  j  1694  et  teq.,  note.  Iiw 
not  merely  to  comtnut  them  or  not   dex — Tree*. 

where  they  do  not  now  exist,  bvt  to        *  Anle,  f$  5S9-5Q3,  as  to  power  to 
remove  or   ditpenae  with   them   where   adopt  ordinances.     Index,  Finet,  dtc. 
they  do  exist,  if  in  their  judgment  it  is         '  Komh  v.  Ottawa,  32  111.  121.    See 
desiraUe."     Attorney-General  v.  Bob-   Hooksett  v.  Amoskeag  Manuf.  Co.,  44 
ton,  142  Mass.  200.  N.  H.  105.     As  to  right  of  a  town  to 

■  White  e.  Kent.  11  Ohio  St.  550.  maintain  case  against  wrongdoers  for 
See  also  Shelton  n.  Molule,  30  Ala.  540.  injuries  to  the  public  highways  and 
Power  of  city  to  remove  nuisances  and  bndgea ;  right  of  street  officer  to  pre- 
obstructions  on  streets  at  the  expense  vent  injury  to  street.  Clark  v.  Mc- 
of  the  party  creating  them.  See  gen-  Carthy,  1  Cal.  453.  Towns  in  the  New 
erally,  Hawley  v.  Harrall,  19  Conn.  142.  England  States  have  such  interests  in 
As  to  power  of  city  highway  surveyor  the  highways  within  their  limits  as  to 
and  street  commissioner  over  sidewalks,  enable  thepi  to  maintain  case  or  other 
see  Noyes  c.  Ward,  19  Conn.  250,  270;  suitable  action  for  their  obstruction 
Clark  V.  McCarthy,  1  Cal.  453.    Power  (Laconia  e.  Oilman,  55  N.  H.  127),  or 


to  prevent  sidewalks  from   being  ob-  for  their  destruction  o    ..__ 

atructed  by  awine.     Commonwealth  v.  of  matcriab.    Troy  n.  Cheshire  R.  Co., 

CurUs,  9  Allen  (Hase.),  266.     Relation  23   N.   H.   83.      Index,  New  EngUmd 

of  aideipalk  to  street.     See  Index,  title,  Towne, 
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if  it  result  in  a  nuisance,  and  may  be  prohibited  by  the  municipal 
authorities.' 

§  1163  (683).  Public  Mfttnra  of  8tra«ta;  Paiamotmt  LsglsUtiT* 
Oontrol.  —  Whether  the  fee  of  the  street  be  in  the  municipality  in 
trust  for  the  public  use,  or  in  the  adjoining  proprietor,  it  is,  in  either 
rase,  of  the  essence  of  ike  street  that  it  is  public,  and  hence,  as  we 
have  already  shown,  under  the  paramount  control  of  the  l^slature 
as  the  representative  of  the  public*  Streets  do  not  belong  to  the 
city  or  town  within  which  they  are  situated,  although  acquired 
by  the  exercise  of  the  right  of  eminent  domain  and  the  damages 
pftid  out  of  the  corporation  treasury.  The  authority  of  municipali- 
ties over  streets  they  derive,  as  they  derive  all  their  other  powers, 
from  the  legislature,  —  from  charter  or  statute.'  The  fundamental 
idea  of  a  street  is  not  only  that  it  is  public,  but  public  for  all  pur> 
poses  of  free  and  unobstructed  passage,  which  b  its  chief  and  pri- 
mary, but  by  no  means  sole,  use.' 

§  1164.  LeglaUtiVB  Foww;  Right  or  PrivUeir*  to  om  Sboati. — 
The  streets  of  a  city  are  affected  by  a  trust  for  the  pvblie  use  and  benejii. 
Their  primary  purpose  is  for  travel  and  passage  by  the  public,  and 
in  connection  therewith  abutting  owners  have  certain  rights  of  access 
which  are  m  the  nature  of  private  rights.  But  as  shown  above, 
streets  are  subject  to  the  control  of  the  legislature,  which  may  im- 

<  Hunidpality  Ho.  1  v.  Gaslight  Co.,  and  to  avcnd  doing  injury.    BArkar  v. 

5  La.  Au.  430;  ante,  i  1148,  chiq>.  xxxii.  Savage,  45  N.  Y.  191;  -poa,  \  1604, 

Index  —  Syrfaee  Water.  note.     Duty  of  traveller  upon  Btroet- 

■  State  V.  Keon,  60  N.  H.  132,  12S,  croeaiDg  where  vehicles  am  numeroiu 

quoting  text.  conmdeied.    lb.   A  traveller  on  foot  haa 

*  Barter  o.  CommonweaHb,  3  Pa.  no  right  of  priority  over  vehiclea  in  tliR 
(Pen.  ft  W.)  253;  Commonwealth  v.  street;  and  it  was  held  negligence  per 
Erie  A.  N.  E.  R.  Co.,  27  P».  St.  339;  se  for  auch  a  traveUer  to  attempt  to 
Allegheny  v.  Ohio  ft  P.  R.  Co.,  26  Pa.  cross  a  public  thoroughfare  ahead  of 
St.  355;  Ueyer  V.  Boonville,  162  lud,  approaching  veUcleB,  which  he  saw, 
165,  citing  text;  Ellison  v.  Allen,  30  uponnice"calculation8"of thechances 
N.  Y.  Supp.  441,  citing  text;  Brand  of  injuiy,  which  turned  out  to  be  mis- 
V.  Multnomah  County,  38  Oreg.  70,  91,  taken  calculations.  Belton  v.  Baxter, 
citing  text.  64  N.  Y.  24fi,   approving   Barker  tr. 

•  Chicago,  B.  *Q.  R.  Co.  v.  Quincy,  Savage,  45  N.  Y.  ISl. 

136  111.  563,  671,  citing  text;  Morse  v.  Uses  of  (^iey»  as  distinguished  from 
Sweenie,  IS  111.  App.  486,  citing  t«xt.  streete.  Beecher  v.  People,  38  Mich. 
This   pasaaEe   in   the    text  cited   and   289;  po«l,  {}  1154,  1179. 


approved.  Quincy  v.  Jones,  76  111,  231,         An  ordinance  vesting  in  the  mayor 

244;  Henkel  v.  Detroit,  49  Mich.  249.  and  street  commisdoner  the  power  to 

It  is  held  in  New  York  that  ptdet-  temporarily  dote  a  ttreet  for  r«patr«  is 

triant  and  vehidea  have  the  right  of  a  mere  polic«  regulation  and  is  valid. 

posBBge  in  eommon,  and  neither  any  It  is  not  a  del^ation  of  legislative 

superior  right  of  way;    each  is  bound  power.     Haller  v.  8t.  Louis,   176  Mo. 

to  use  due  can  to  avoid  being  injured  606.    Index,  Potiei  Power. 
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pose  reasonable  terms  and  conditions  upon  the  right  to  use  them, 
or  may  delegate  to  the  municipality  the  power  to  do  so.  The  legis- 
lature may  authorize  a  city  to  impose  a  tax  for  purposes  of  revenue 
upon  vehicles  for  the  privilege  of  using  the  city  streets,  but  this 
power  to  tax  must  be  expressly  conferred  upon  the  municipality, 
and  will  not  be  inferred  from  general  authority  to  regulate  and 
control  the  use  of  the  streets.  The  decisions  also  declare  that 
although  the  vehicles  may  be  taxed  as  property,  and  although  the 
business  of  the  owner  in  which  they  are  used  may  be  taxed  as 
an  occupaiian,  the  exaction  of  another  and  additional  tax  for  the 
privilege  of  vehicles  using  the  streets  of  the  city  is  not  double 
or  ill^al  taxation.' 

■  Fort  Smithn.  ScruggH,  70  Ark.540;  which  is  now  to  be  considered  is 
Gartside  v.  East  St,  Louis,  43  111.  47;  whether  or  not,  in  addition  to  the  ad 
Hflirder's  Storage  Co.  v.  Chicaso,  235  vtdorem  tax  on  vehicles  as  property, 
111.  fiS  (distinguishing  and  umiting  and  a  lictTtM  lax  on  the  right  to  pur- 
Chicago  V.  Collins,  176  HI.  44&);  Tom-  sue  an  occupation  in  which  vehicles 
linson  v.  Indianapolis,  144  Ind.  142;  may  be  used,  there  may  also  be  im- 
Terre  Haute  v.  Kersey,  15fl  Ind.  300;  posed  a  license  tax  upon  the  right  or 
Mason  V.  Cumberland,  92  Hd.  451;  St.  privilege  of  uung  vehicles  upon  the 
Louis  V.  Weitzel,  130  Mo.  000;  St.  public  BtreeUandluKhways.  Precisely, 
Louis  V.  Green,  7  Mo.  App.  468;  Kansas  the  question  is  whetner  or  not  a  license 
(Sty  V.  Richardson,  90  Mo:  App.  450;  tax  upon  an  occupation  in  which  an 
Kansas  Otyo.  Smith,  93  Mo.  App.  217;  ownef  of  vehicles  is  engaged  and  in  the 
Mannet  v.  State,  45  Ohio  St.  63 ;  From-  pursuit  of  which  he  uses  such  vehicles, 
mer  v.  Richmond,  31  Gratt.  (Va.)  646.  and  a  license  tax  upon  the  liKht  to  use 
See  also  Denver  (^ty  R.  Co.  v.  Denver,  such  vehicles  upon  the  pubuc  streets 
21  Colo.  350.  In  Harder's  Storage  Co.  and  highways,  are  taxes  upon  the  samo 
V.  Chicago,  235  111.  5S,  87,  the  court  thing  and  hence  double  taxation.  No 
sustained  a  "wheel  tax  "  imposed  by  matter  what  the  subject  of  taxation, 
the  city  oF  Chicago  by  ordiiiance  as  some  person  must  pay  the  tax.  When 
constitutional  in  all  respects  and  as  a  one  pereon  pays  a  tax  for  the  privil^e 
valid  imp)OBt  authorized  by  an  express  of  pursuing  his  occupation  and  for  the 
statutory  provision.  The  court  held  privilege  of  using  vehicles  on  the  public 
that  the  fact  that  the  plaintiff  was  streets,  he  is  pa^ng  taxes  on  distinct 
taxed  upon  its  vehicles  as  "property,"  and  different  things,  and  the  fact  that 
and  also  upon  its  "occupation  "  as  a  he  may  use  vehicks  in  his  occupation 
teamster,  as  well  as  subjected  to  a  tax  can  make  no  difference.  For  example, 
upon  the  privilege  of  usmg  vehicles  on  two  meti  each  cany  on  a  laundry.  One 
the  public  streets,  did  not  amount  to  uses  vehicles,  the  other  does  not.  Caj) 
double  taxation,  /fund,  J.,  said:  "The  the  man  who  has  the  vehicles  justly 
law  is  well  settled  that  the  owner  of  claim  exemption  from  the  tax  on  the 
vehicles  used  upon  the  public  streets  pnvil^eof  using  vehicles  on  the  streets 
and  highways  may  be  required  to  pay  because  he  has  paid  bis  occupation  taxT 
an  ad  valorem  tax  upon  such  vehicles  as  The  occupation  tax  was  paid  for  the 
property,  and  may  also  be  required  to  privilege  of  carrying  on  a  uundry,  and 
pay  a  tax  upon  tne  right  or  privilege  he  may  or  may  not  mal^  use  of  the 
of  using  BUcfi  vehicles  m  his  Susineas,  further  privilege  of  using  vehicles  in 
—  that  is,  an  occupation  tax.  The  the  streets.  The  taxes  which  corn- 
subject  of  the  ad  valorem  taxation  is  plainant  in  the  case  at  bar  must  pay 
property.  The  subject  of  the  other  are  levied  upon  three  separate  and  dis~ 
taxation  is  a  right  or  privilege,  — an  tinct  subjects:  (1)  an  ad  vtUorem  tax 
entirely  distinct  and  cufferent  thing,  on  vehicles,  as  property;  (2)  an  occu- 
Because  these  two  things  are  distinct  pation  tax  or  license  on  the  privilege  of 
and  different  the  two  taxes  do  not  con-  carrying  on  business  as  a  cart«r  or 
Btitute  double  taxation.    The  question  pubUo  teamster;  and  (3)  a  license  tax 
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§  1165  (684).  Op«]i  to  kU  BniUbl*  and  Proper  Uibb;  Bteam- 
tbrvibliig  MaclilBe.  —  On  the  ground  that  a  highway,  when  not  re- 
stricted in  its  dedication  or  by  statute  to  some  particular  mode  of 
use,  is  open  to  all  suitable  methods;  that  persons  who  make  use  of 
horses  as  a  means  of  travel  or  traffic  on  the  highways  have  no  su- 
perior rights  to  those  who  make  use  thereof  in  other  ways ;  and  that  a 
steam-engine  as  a  means  of  locomotion  in  a  highway  b  not  neces- 
sarily a  nuisance,  the  Supreme  Court  of  Michigan  held  that  the 
owner  of  an  engine  used  mainly  for  threshing  grain,  mounted  on 
wheels,  and  moving  along  a  highway  in  the  country  by  means  of 
steam-power,  and  likely  to  frighten  horses,  vxu  iwt  absolvtely  tiabU 
for  an  injury  to  a  traveller  on  the  same  highway,  caused  by  his 
horse,  though  ordinarily  gende,  taking  fright  at  the  engine,  since  in 
the  opinion  of  the  court  the  only  ground  of  liability  would  be  that 
of  n^igence,  which  would  depend  upon  the  question  whether, 
under  the  circumstances,  due  care  was  exercised  in  the  use  and 

on  the  privilege  of  u^i^  ita  vehicloa  it   would  aeein  that  a  citr  might   be 

on  the  public  streets,    luxation  upon  authorized  to  charge  a  toll  for  the  use 

each  of  these  three  different  subjects  is  of  its  streets  just   as  turnpike   roads 

not   double   taxation   simply    because  may  be  authonied,  and  that  whether 

one  Derson  may  have  to  pay  two  or  all  this  toll   is   levied  in  the   form   of  a 

of  the  three  taxes,  since  it  is  not  the  chacige  collected  each  time  the  vehicles 

person  who  is  taxed,  but  his  property  pass  through  a  toll-gate,  or  collected 

and  his  privilwes.     One  person  may  by  an  impost  for  the  privileee  of  using 

avail  himself  of  a  h&lf  dozen  or  moie  the  streets,  is  immaterial.     But  grave 

different  privileges,  for  each  of  which  doubt  may  be  expKeeed  whether  the 

he   may   be  required  to  pay  a  tax  or  power  of  the  legialatuie  extends  so  far 

license  fee."    The  court  distiuKuished  as  to  abeolutelv  prohibit  the  use  of  city 

the  earlier  case  of  Chicago  v,  Collins,  streets   by   vehicles   at   its   discretion. 

17S  III.  445,  and  limited  ite  effect.    In  Abuttera  have  a  right  of  access  to  their 

that  caae  the  tax  was  imposed  by  ordi-  property   by    all    usual  and  ordinary 


nanoe  upon  private  vehicles,  and  it  was  means  which  cannot  arbitrarily  be 
'  ' '  "  t  the  ordinance  was  invalid  and  taken  away  or  impaired,  and  this  of 
table  because  discriminatory  in  itself  is  held  by  many  courts,  as  else- 
its  effect,  there  being  no  good  ground  where  shown  in  this  chapter,  to  place 
for  discriminating  between  vehicles  a  limit  upon  the  power  and  control  ot 
used  for  private  purposes  only  and  vehi-  the  l^islature.  The  decinona  cit«d 
cles  used  for  businesB  purposes.  In  above  are  justified  as  a  proper  exercise 
disposing  of  the  case  the  court  used  of  the  taxing  powerj  and  the  question 
dida  to  the  effect  that  the  use  of  the  whether  the  use  of  city  streets  by  vehi- 
city  streets  was  a  matter  of  right  and  clea  or  pedestrians  is  a  matter  ot  privi- 
not  of  privilc^;  these  dido  are  over-  lege  or  of  right  on  the  part  oi  the 
ruled  and  quaUfied  by  the  later  case,  citizen,  would  seem  to  have  little  or 
It  is  to  be  observed  of  all  theae  cases  no  relevancy  to  the*  exercise  of  the 
that  the  reasonableness  of  the  tax  or  power  to  tax.  In  any  event,  while  the 
license  imposed  for  revenue  purpoeea  power  to  tax  may  be  exercised  to  such 
was  sustained  very  largely  upon  the  an  extent  as  to  destroy  the  subject  of 
ground  that  by  the  statute  or  ordi-  taxation,  it  implies,  theoretically  at 
nance  it  was  to  be  applied  solely  U>  the  least,  the  continued  existence  of  the 
maintenance  of  the  city  streets  and  subiect  of  taxation,  and  a  tax  should 
was  a  reasonable  cha^e  or  impost  upon  in  law  be  regarded  as  reg^ulative  in 
the  vehicles  uung  the  street,  because  its  nature  rather  than  prohibitive.  See 
of  their  tenden<y  to  bring  the  street  Index,  Licenses;  TaxfUion, 
into  a  state  of  disrepair.    On  principle 
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managemeDt  of  the  locomotive  engine.*  It  may  admit  of  doubt 
whether  the  use  of  a  steam  engine  in  the  streets  of  a  city  could  law- 
fully be  made  without  the  consent,  or  at  all  events  against  a  regula- 
tion, of  the  municipal  authorities.' 

§  1166  (682).  S«ffiilatlon  of  TnfBe.  —  It  b  within  the  power  of 
the  l^islature  to  regulate  the  traffic  upon  the  streets  of  a  city.  Thus, 
it  may,  subject  always  to  the  legal  rights  of  the  abutters,  exclude 
bunnest  traffic  from  a  public  street  and  direct  that  it  be  used  for 
pleasure  purposes  only.'  It  may  delegate  this  power  to  the  muni- 
cipality. Ordinances  reasonably  r^ulating  the  traffic  are  le^la- 
tive  acts,  which  are  not  subject  to  judicial  control/     By  virtue  of 

'  H&eomberv.  Nichols,  34  Mich.  212.  Use  of  street  for  moving  bttSdingt, 

A  hifhwajr  i«  a  public  way  for  the  use  see  {  715,  ante.  Seeabo  Keating  v.Hoo- 

of  the  public  in  general,   for  passage  donald,  73  Conn.  125;    Indians  R.  Co. 

and  traffic,  without  distinction.     Starr  v.    Calvert,    16S   Ind.   321;     lUcharda 

V.  Camden  ifc  A.  R.  Co.,  24  N.  J.  L.  Building  Uoving  Co.  v.  Boston  El.  L. 

£92;  poet,  {  1168,  and  note.  Co.,   ISS  Uobb.  265;  Concord  v.  Bur- 

A  statute  which  requires  anjr  pereon  leign,  67  N.  H.  106;  Northwestern  Tel. 

using  a  traction  or  road  engine  on  a  Exch.  Co.  v.  AnderaoQ,  12  N.  Dak.  585. 

atre^  to  send  a  person  in  advance  to  AoUer  tkaHng  on  the  streets  for  tport 

warn    approaching    teams    does    not  may   be   regulated   or  prohibit«d.      A 

apply  to  a  tieam  road  roUer  owned  by  pronibition  thereof  for  tport  does  not 

a  city ;   such  roller  is  not  a  traction  or  mf  ringe  the  right  of  the  public  to  travel 

road  engine.    New  Albany  v.  Stier,  34  on  roUer  akatee.     BiUington  v.  Miller, 

Ind.  App.  615.     But  in  Nob   York  it  75  N.  J.  L.  415;  87  Atl.  Rep.  935.    An 

appears   to    have    been    held    that    a  ordinance    prohibiting    any    gome    of 

statutory  provision  prohibiting  the  use  tenpins,  ball,  wicket,  or  other  game  in 

of  any  public  highway  or  street  by  any  the  streets,  does  not  jirevent  boys  run- 

carriage,  vehicle,  or  engine  propelled  ningatplay.    Beaudui  v.  Bay  City,  136 

by  atuun  without  sending  a  person  in  Mich.  333.     On  the  subject  of  this  sec- 

aavauce  to  give  warning  is  applicable  tion,  see     Index,    Ordinancee;    Polk« 

to  a  steam  road   roller.     Buchanan's  Power. 

Sons  V.  Cranford  Co.,  112  N.  Y.  App.  But  an  ordinance  creating  a  pleasure 

Div.  278.     See  also  Mullen  o.  Glens  drivtuia!/  which  forbade  the  uee  of  heavy 

Falls,  11  N.  Y.  App.  Div.  276.  vehides  thereon  except  by  special  pei^ 

■  Ante,   i  1161;    poet,    }  1168,   and  mission   of   the   city   officiBts   without 

note.     In  Commonwealth  v.  AlleUj  148  prescribing  any  general  conditions  upon 

Pa.  358,  the  court  was  of  the  opinion  which     such     permission     would     b« 

that  a  highway  may  be  used  for  opeiat-  granted,  was  held  to  be  unieasonatje 

ing  a  traction  engine  for  the  purpose  of  and  invalid  as  vesting  the  ofBcers  with 

moving  it  from  one  place  to  another,  arbitrary  power.     Cicero  Lumber  Co. 

but  it  held  that  it  was  a  nuisance  to  v.  Cicero,  176  111.  9.    The  legislature 

make    several   trips    doily    back    and  has  complete  power  to  r^ulate  high- 

fortb  to  and  from  a  quarry   hauling  ways,  and  may  prescribe  what  vehicles 

two  wagons  ladan  with  stone,  making  may  be  used  on  them,  and  may  provide 

an    excesdve    noise,    and    frightening  that  bicydee  shall  be  forbidden  on  cer- 

horses.     A  similar  conclusion  was  ar-  tain   roads,    unless   permitted   by   the 

rived  at  in  McCarter  v.  Ludlum  Steel  &  road  superintendent.     Stat«  v.  Yopp, 

Spring  Co.,  71  N.  J.  Eq;  330.    See  also  97  N.  Car.  477. 

Attorney-General    t>.    Scott,    [1904]    1  •  Indiana  R.  Co.  v.  Calvert,  168  Ind. 

K  B.  Div.  404;  s.  c.  [1905]  2  K.  B.  321.     As  to  otxiinances  r^ulatiiw  the 

Div.  16^  Chichester  e.  Foster,  [1906]  use  of  rtreeta  see  further,  ante,  Sf  712, 

1  K.  B.  Div.  167.  714,  715,  716. 

*  Cicero  Lumber  Co.  v.  Cicero,  176  General  authority  to  a  city  to  lay 

III.  9.  out  and  open  streets  and  to  lEgulate 


g  1166                       STREETS:     REGULATION    OF   TRAFFIC  1853 

del^ated  authority,  the  municipality  may  by  ordinance  limit  and 

regtria  the  speed  of  ve/ades  in  the  streets  of  the  municipality,'  may 
make  other  reason&bte  regulations  as  to  the  use  of  the  streets  and 

and  repair  them  was  construed,  in  cod-  A  statuUny  i^ulation  of  the  epeed 

nection   with   power  to  care  for  and  o/Aor*es  froveuiru/ on  the  streets  of  New 

nipeiintend   streets,   to   confer  power  York  City  was  lield  to  have  no  appti- 

to  adopt  ordinances  to  prevent  the  im-  cation  to  the  speed  at  which  engines 

S roper  use  of  the  streets.     Peojje  r.  and    hose   carts    connected    with    the 

unes,  16Hun  {N.  Y.),426.    Byvirtue  fire  department  might  be  driven  when 

of  the  power  to  regulate  the  use  of  the  froing  to  a  fire.     Farley  t>.  New  York 

streets  (or  purposes  of  travel  and  tor  CSty,  152  N.  Y.  222,  rev'g  9  N.  Y.  App, 

signs  and  other  purposes,  a  city  may,  Div.  536.     See  also  as  to  the  apphca- 

by  ordinance,  exdvae  from  its  streets  tion  and  effect  of  a  statutory  provision 

advertimng   frucfcs.   and   may   thereby  nving  the  engines  and  vehicles  of  the 

prevent   a   company   operating   rnotor  fire  departmenl  the  right  of  way  over 

vdiidea   from    (usplaying   general   ad-  all    otner    vehicles,   Gea^   v.    Hetro- 

vertising  matter  on  the  exterior  of  its  politan  St.  R.  Co.,  84  N.  Y.  App.  Div. 

vehicles.     Fifth  Avenue  Coach  Co.  v.  614,  aff'd  177  N.  Y.  535;    New  York 

New  York  Qty,  194  N.  Y.  19.    The  City  c.  Metropolitan  St.  R.  Co.,  90  N.  Y. 

municipal  power  to  regulate  the  use  App.  Div,  66,  aS'd  182  N.  Y.  536.    A 

of  streets  cannot  be  exercised  so  as  fo  statute  giving  to  the  insurance  patnd  or 

inter/ere  tmih   the  liberty  of  a   citizen,  eaivage  corpa  the  right  of  way  over  all 

Hesce,  where  an  ordinance  prohibited  vehicles  except  those  carrving  the  mail, 

Imai^ng,   standing,   or  loafing   around  is   constitutional.     DuSKne   v.    Metro- 

the    street    comers,    or    other    pubUc  poliUn  St.  R.  Co.,  109  N.  Y.  App.  Div. 


places,  it  was  held  tliat  it  had  no  appli-  603,  aS'd  IsV  N.'  Y.  522.  A  statute 
cation  to  the  defendant  who  bad  taken  giving  the  salvage  corps  the  right  of 
part  in  picketing  premises  where  em-  way  does  not  aMoIve  it  from  liability 
ployeea  were  on  strike,  but  conducted  for  negligence.  Newcomb  v.  Boston 
nimaelf  in  an  orderly  maimer  and  did  Prot.  Dept.,  146  Mass.  59S;  Hubs  o. 
not  interfere  with  travel.  St.  Louis  u.  Fire  Ins.  Salvage  Corps,  89  N.  Y.  App. 
doner,  210  Mo.  503.  Div.  389.     An  ordinance  limiting  the 

An  ordinance  prohituting  the  leav-  rate  of  speed  of  vehicles  to  tax  mites  an 
ing  of  horses  in  the  streets  unhitched  hour  was  held  to  be  unreasooable  and 
and  unattended,  is  valid.  Rone  v.  invalid  as  applied  to  a  salvage  corps 
Reneer  (Ky.),  99  8.  W.  Rep.  250;  Wella  responding  to  an  alarm  of  fire.  State 
p.  Mt.  Olivet,  126  Ky.  131;  102  S.  v.  Bheppard,  64  Minn.  287.  See  also 
W.  Rep,  1182.  Ordinances  regulating  Warren  v.  Mendenhall,  77  Minn.  145. 
hawking  and'peddLing  in  the  city  streets.  But  on  the  other  band,  it  has  been  held 
see  New  Orleans  v.  Fargot,  116  La.  that  an  ordinance  prohibiting  immod- 
369;  Shreveport  v.  Dantea,  118  La.  erate  driving  is  binding  upon  the  fire 
U3;  SUte  V.  Barbelais,  101  Me.  512;  department.  Hence,  the  tire  marshal 
Stamford  c.  P^her,  140  N.  Y.  187,  aff'g  was  held  liable  for  damages  caused 
63  Hun  (N.  Y.),  123;  £i parte  Henson,  through  immoderate  driving  when  go- 
49  Tex.  Crim.  Rep.  177.  _  ing  to  a  fiie.    Morw  v.  Sweenie,  15  111. 

'  Commonwealth  v.  Crowninshields,  App,  486,  An  amlndance  was  also  held 
187  Haas.  221.  Exclusive  contnj  of  to  be  within  the  scope  of  a  municipal 
the  streets  conferred  upon  a  city  by  ordinance  prohibiting  the  driving  of 
charter  accompanied  by  general  power  any  vehicle  through  any  street  at  a 
to  make  ordinances  to  carry  the  pro-  faster  rate  than  six  miles  an  hour,  and 
visions  of  the  charter  into  effect,  is  the  effect  of  the  ordinance  is  not  modi- 
sufficient  to  authorize  all  reasonable  fied  by  a  subsequent  ordinance  giving 
rrgidationa  as  to  fast  driving  and  any  to  every  ambulance,  &c.,  the  right  of 
otner  use  of  the  streets  which  may  way  over  other  vehicles.  People  v. 
make  tiavel  thereon  dangerous  to  the  Little,  86  Mich.  125.  An  ordinance 
public,  Scudder  v.  Hinshaw,  134  Ind.  giving  the  fire  department  the  right  of 
56.  An  ordinance  prohibiting  riding  tpay  does  not  absolve  it  from  the  neces- 
or  driving  in  the  streets  faster  than  an  dty  of  exercising  care,  particularly  at 
ordirtary  trot  is  sufficiently  definite,  is  crossiiw.  Gamty  v.  Detioit  Citizens 
not  invalid  for  uncertainty,  and  is  rea-  St.  R.  Co.,  112  Uich.  369. 
eonable.  Nealisv.  Hayward,48Ind.I9. 
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the  avoidance  of  obstnictions  therein ;  *  may  require  vehicles  using 

the  city  streets  to  be  licensed;*  and  it  may  require  that  vehicles 

using  the  city  streets,  or  waiting  therein  for  passengers,  shall  obey 
the  directions  of  the  police  officers  stationed  in  the  streets  and  public 
places.'  By  virtue  of  the  supervision  and  control  of  the  streets 
vested  by  statute  in  a  municipality,  it  has  been  held  that  it  is  within 
the  power  of  the  municipality  to  require  that  any  vehicle  carrying 
a  heavy  load  skaU  use  a  partictdar  portion  of  the  street*  or  require 
vehicles  carrying  heavy  loads  to  use  wide  tires} 

'  An  ordinance  which  prohibits  the  Gartdde  v.  East  St.  Louis,  43  111.  47; 

ttanding  of  teams  across  the  city  streets  St.  Lauis  v.  Green,  70  Mo.  562;   Brook- 

aud   Btopping  one   team   alongside  of  lyn  v.  BreeUn,  57  N.  Y.  591.    But  under 

another  so  a;9  to  obstruct  the  streets,  a  mere  power  to  reflate  or  ticense  the 

held  to  be  reasonable.    Commonweaith  city  cannot  impoae  a  fee  for  pxerpoaea  of 

V.  Derby,  162  Mass.  183.    The  city  may  a  revtmie.    Terre  Haute  v.  Kersey,  159 

l^  OTdinance  forbid  'pTiblic  adiing   on  Ind.  300;    Commonwealth  v.  Stodder, 

the    city   streets.      Commonwealth   v.  2  Gush.  (Mass.)  562;    New  York  City 

Ellis,  158  Mass.     555.     See  also  Wade  v.   Hexamer,   59  N.  Y.  App.   Div.   4. 

ji.  Nunnelly,   19  Tex.   Civ.  App.   256.  More  fully  as  to  distinction  between 

An  ordinance  forbidding   the  stopping  the  power  to  "license"  and  the  power 

of  vehidei   on   the   streeta   longer  than  to  'tax,"  see   Index,   Ltcensu;    Tax- 

twenty  nunutes  is  reasonable  and  valid,  ation.     licensee  may  be  exacted  from 

Commonwealth  v.   Fontoa,   139  Mass.  both   residents   and   rum-residents   who 

195.     But  an  ordinance  which  pro-  use  vehicles  in  the  city  streets  so  long 

hibits  the  stopping  of  hacks  and  drays  as   there  is   no   discrimination.     Tom- 

OD  certain  streets  except  when  receiv-  linson  v.   Indianapolis,   144   Ind.   142; 

ing  or  delivering  goods.  wa«  held  to  be  FronMnem.  Richmond,  31  Gratt,  (Va.) 

unreasonable  and  void,   no  allowance  646.     Index,  Ordinaruxs;  Taxali/m. 

being  made  for  necessary  stoppages  '  Police  offiixrt  may  be  authorized 

for  other  purposes.     Ex  parte  BatUs,  by  ordinance  to  direct  where  hacks  and 

40  Tex.  Cnm.  App.  112.  other  vetiicles  shall  stand  at  railroad 

An  ordinance  which  requires  veAicZM  depots,  Veneman  c.  Jones,  118  Ind. 
to  keep  to  the  right  of  the  centre  of  the  41 ;  St.  Paul  v.  Smith,  27  Minn.  364 ;  or 
street,  and  not  to  turn  to  the  left  into  at  theatres  or  places  of  public  ent«rtain- 
intersecting  streets  until  they  have  ment.  Commonwealth  v.  Robertson, 
passed  beyond  the  centre  of  the  inter-  5  Gush.  (Mass.)  438;  or  when  soliciting 
secting  street,  held  to  be  reasonable  passengers,  Commonwealth  v.  Mat- 
and  valid.  State  v.  Larrabee,  104  thews,  122  Mass.  60.  Index,  Poliee  ■ 
Minn.  37.  Authority  to  make  regula-  Officers;  Police  Power. 
tions  for  carriages  authorizes  an  ordi-  *  An  ordinance  requiring  all  vehicka 
nance  prescribing  rates  of  fare  and  pro-  carrying  loads  exceeding  twenty-five 
hibiting  the  exaction  of  more  than  a  hundred  pounds  to  use  fifteen  feet  of 
specified  fare  for  any  prescribed  dis-  the  width  of  the  street  next  to  an  eleo- 
tance.  Commonwealth  v.  Gage,  114  trie  railroad  track  was  held  to  be  reason- 
Mass.  328.  able,  provided  the  portion  of  the  street 

*  Power  to  regulate  the  use  of  the  so  set  apart  was  reasonably  suitable  for 

streets  authorizes  the  city  to  req2tire  the  purpose.     State  o.  Boardman,  93 

a  license,  and  to  exact  a  license  fee  for  Me.  73. 

vehicles  using  the  streets.  Tomlinson  '  People  v.  James,  16  Hun  (N.  Y.), 
V.  Indianapolis,  144  Ind.  142.  The  426;  R^na  v.  Pipe,  1  Ont.  Rep.  43. 
power  to  tzact  a  license  for  hacks  is  An  ordinance  enacted  under  power  to 
conferred  by  authority  to  make  ordi-  regulate  the  use  of  the  streets  and  re- 
nances  ancf  exclusive  control  of  the  quiring  wagons  carrying  heavy  loads 
streets.  Scudder  v.  Hinshaw,  134  Ind.  to  have  wheel  tires  three  inches  wide 
56.  Under  power  to  license,  regulate,  was  held  to  be  reasonable.  Harrison 
and  control  cartmen,  Slc,  the  city  may  v.  El^n,  53  111.  App.  452.  A  bicyde  i* 
exact  a  licertae  from  wagons  and  carts,  a  vehicle,  the  riding  of  which  on  a  aide* 
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Power  to  make  such  ordinances  "respecting  streets,  vxtgons,  carta, 
drays,  &c,  as  to  the  council  shall  appear  necessary  for  the  security, 
wdfare,  and  convenience  of  the  city,"  authorizes  an  ordinance  regulat- 
ing the  weight  which  wagons  and  other  vehicles  employed  in  the 
transportation  of  goods,  wares,  or  produce  of  any  kind  shall  carry 
through  the  streets  of  the  city.  In  thus  holding,  the  court  admitted 
that  "an  ordinance  which  would  operate  as  a  total  exclusion  of  the 
ri^t  of  the  citizen  to  pass  over  the  streets  of  the  city  with  his  loaded 
wagon  and  team  would  be  unreasonable  and  void,  as  against  com- 
mon right;  but  the  ordinance  in  question  merely  reyvlates  the  ex- 
ercise and  enjoyment  of  the  right,  and  is  valid." ' 

§  1167.  "ti''^*tti"il' — Generally  speaking,  public  sidewalks  and 
streets  are  for  use  by  all,  upon  equal  terms,  for  any  purpose  consis- 
tent with  the  object  for  which  such  sidewalks  and  streets  are  es- 
tablished; subject,  of  course,  to  such  general  regulations  aa  may 
be  prescribed  by  the  constituted  authorities  for  the  public  conven- 
ience, to  the  end  that,  as  far  as  possible,  the  rights  of  all  may  be 
conserved  without  undue  discrimination.  Licensed  hackmen  and 
cabmen,  unless  forbidden  by  valid  local  r^ulations,  may,  within 
reasonable  limits,  vae  a  prtblic  sidewalk  in  prosecuting  their  calling, 
provided  such  use  is  not  materially  obstructive  in  its  nature,  that 
is,  of  such  exclusive  character  as,  in  a  substantial  sense,  to  prevent 
others  from  also  using  it  upon  equal  terms  for  legitimate  purposes.* 
By  virtue  of  its  power  to  regulate  the  use  of  streets  and  sidewalks, 
and  to  r^fulate  hackmen,  &c.,  the  city  council  may  provide  for  public 
hackstands  in  the  city  streets,  and  may  prescribe  the  length  of  time 
that  hackmen  may  stand  thereat*    But  it  fa  not  within  the  power 

walk  of  &  city  or  town  is  an  offence  shall  consist  of  &n  article  which  cannot 
punishable  under  a  statute  making  it  be  divided.  Such  an  ordinance  is 
unlawful  for  any  person  to  ride  or  reasonable  and  valid.  Commonwealth 
drive  upon  the  sidewalk.  Whiting  v.  v.  Mulball,  162  Mass.  49S. 
Doob,  152  Ind.  167;  Hiliett  v.  Prince-  '  Donovan  v.  Pennsylvania  Co.,  199 
ton,  167  Ind.  682.  U.  S.  279,  303,  aff'g  120  Fed.  Rep.  215. 

■  Nagle  V.  Ai^usta,  5  Ga.  546.  *  Pennsylvania  Co.  v.  Chicago,  181 
Power  to  require  license  from  persona  III.  289;  Donovaii  v.  Pennsylvania  Co., 
with  heavy  loads  umng  streets.  Gart-  199  U.  S.  279,  303. 
ndetr.£astSt.Louia,  43111.  47;  Brook-  Hacks.  The  regulation  of  hacks,  om- 
lyn  ».  Braolin,  57  N.  Y.  591;  ante,  |S  nibuses,  and  vehicles  is  generally  con- 
^^593;  post,  S  1407.  Non-residenta  ceded  to  be  peculiariy  within  the  power 
usiiis  streets  camtot  be  taxed  therefor,  of  a  municipality  by  ordinance  passed 
St.  Charles  ji.  Nolle,  61  Mo.  122.  But  for  the  purpose.  Soudder  v.  Hinshaw, 
see  Memphis  v.  BattaUe,  8  Heisk.  134  Ind.  66;  Ex  ^oxU  Vance,  42  Tei. 
{Teno.}  524;  arOe,  \\  627,  028.  Au-  Crim.Rep.618.  An ordinance^prohibit- 
thority  to  make  r^ulations  for  tlie  ing  certam  classes  of  people,  includiiw 
pasmge  of  carriages,  wagons,  dec,  au-  hack-dnvers,  from  aoticitin^  on  the  rau- 
thorizes  an  ordinance  Umiling  lAe  loads  road  platfonna  of  a  depot  ia  not  natt&son- 
of  twAieJct  to  three  tons,  unless  the  load  able,  but  is  in  the  interest  of  the  public 
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of  the  municipality  to  authorize  the  creation  or  mtuntenance  of  a 
hackstand  of  such  a  nature  as  to  ivierfere  with  the  ingreaa  to  and 
egress  from  abutting  property;  nor  can  the  establishment  of  a  hack- 
stand by  municipal  ordinance  be  used  as  a  justification  for  the  acts 
of  hackmen  in  congregating  upon  the  sidewalk  in  front  of  and  ad- 
jacent to  or  about  the  abutting  premises,  so  as  to  mterfere  with  the 
ingress  and  egress  of  persons  desiring  to  visit  the  same/  Similarly, 
hotel  keepers  and  other  property  owners  may  make  such  reasonable 
use  of  the  street  adjoining  the  hotel  or  property  as  b  reasonably 
necessary  for  the  purpose  of  enabling  them  to  keep  carriages  for 
the  use  of  their  guests  on  call.* 

§  1168  (730).  MeceBsaiy  and  Tempoituj  ObBtroctloiu  to  Vw  ot 
Street.  —  We  have  shown  that  the  -  primary  purpose  of  a  street  is 
for  passage  and  travel,  and  that  unauthorized  and  illegal  obstruc- 
tions to  its  free  use  come  within  the  legal  notion  of  a  nuisance.  But 
it  is  not  every  obstruction,  irrespective  of  its  character  or  purpose, 
that  b  illegal,  even  although  not  sanctioned  by  any  express  legisla- 
tive or  municipal  authority-  On  the  contrary,  the  right  of  the  ■pvblic 
to  the  free  and  unobstructed  use  of  a  street  or  vmy  is  subject  to  reason- 

and  for  their  protection,  comfort,  and  stands  as  makiiig  a  stable  yard  of 
convenience.  Emporia  v.  Shaw,  6  Kan.  the  Kjqz'b  Eif  hway. 
App.  S(^.  But  an  ordinance  estaiii»hr  ■  Willard  Hotel  Co.  o.  District  of 
ing  kack  and  street  car  stands  ai  a  depot  Columbia,  23  App.  D.  C.  272 ;  People 
which  required  the  hack-drivers  to  o.  Brookfield,  0  N.  Y.  App.  iMv.  398; 
remain  with  their  vehicles,  but  did  not  Odell  v.  Bretney,  62  N,  Y.  Apfi.  Div. 
require  the  persons  in  charge  of  the  595.  But  a  hotel  owner  cannot  permit 
street  cftiB  to  do  the  same,  was  held  to  hacks  to  stand  in  front  of  his  hotel  for 
be  an  unreaaon^tHe  ditcrimirtation  and  liis  own  use  and  convenience  if  there 
void.  Ex  parte  Vance,  42  Tex.  Crim.  be  a  public  stand  in  the  immediate 
Rep.  618.  vicinity,  e.  g.,  in  a  square  opposite  bis 

'  Donovan  u.  Pennsylvania  Co.,  199  property.  Odell  v.  Bretney,  38  N.  Y. 
U.  S.  279,  aff'g  120  Fed.  Rep.  215;  Misc.  603.  Where  a  number  of  car- 
Cnny  v.  CKstrict  of  Columbia,  14  App.  riages  arc  permitted  to  stand  in  front 
D.  C.  423;  Branahan  v.  Cincinnati  of  a  hotel  "with  the  pennisdon  of  the 
Hotel  Co.,  39  OMo  St.  333.  proprietor,     ohan)!ing     constantly     as 

An  ordinance  prohibiting  the  solicit-  they  find  occupation,  not  obstructiiiK 
ing  by  hackmen  of  passengers  for  hire  the  main  entrance  to  the  hotel,  and 
in  a  railroad  station  when  the  station  occasioning  as  little  inconvenience  as 
is  bdng  used  by  passengers  leaving  or  possible  to  other  vehicles  usin^  the 
entering,  is  vabd  and  reasonable,  street,  a  permanent  hackxiand  u  not 
Seattle  v.  Hurst,  50  Wash.  454;  97  maintained.  People  v.  Brookfield,  6 
Pac.  Rep.  454,  As  against  the  owner  N,  Y,  App.  Div,  398.  An  ordinance 
of  the  fee  of  a  highway,  the  munici-  whic)i  jrrohibits  hack  drioers  from  eland- 
pality  cannot  by  ordinance  establish  ing  waiting  for  employment  at  any 
a  public  hackstand  in  the  highway,  other  place  than  a  public  hackstand, 
That    is    not    an    ordinary    highway   or  in  front  of  privat*  prenusee,  with  the 


McCaffrey  o.  Smith,  41  Hun  consent  of  the  owner  and  on  a  special 
<n.  f.},  117.  In  Hex-  v.  Cross,  3  permit  issued  by  the  municipal  au- 
Campb.  224,   Lord  EUenhorowh  char-   thorities,  is  valid.     New  York  City  t>. 
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able  and  neeeatary  limUations  and  ratrictuma.  The  carriage  and 
delivery  of  fuel,  grain,  goods,  &c.,  are  legitimate  uses  of  a  street, 
and  ma;  result  in  a  temporary  obstruction  to  the  right  of  public 
transit.  So  the  improvement  of  the  street  or  public  highway  itself 
may  occasion  impojiments  to  its  uninterrupted  use  by  the  public. 
And  so  of  the  improvement  of  adjoining  lots  by  dicing  cellars,  by 
building,  &c, ;  this  may  occasioo  a  reasonable  necessity  for  using 
a  part  of  the  street  or  sidewalk  for  the  deposit  of  material.  Tem- 
jiorary  abxtructiona  of  this  kind  are  not  invasions  of  the  public  ease- 
ment, but  simply  incidents  to  or  limitations  of  it.  They  can  be 
justified  when,  and  only  so  long  as  they  are,  reasonably  necessary. 
There  need  be  no  absolute  necessity;  it  suffices  that  the  necessity 
is  a  reasonable  one.  But  this  will  never  justify  the  leaving  of  the 
street  or  way  in  an  unsafe  and  dangerous  condition,  or  its  use  in  an 
unreasonable  manner  or  for  an  unreasonable  time.' 

'  AnxeU  on  Highw&ys,  chap,  vi.;  Approved,  Peopb  v.  Cutuminglinm,  1 

Hawk.  P.  C.  chap.  Uxvi.  {  40;    jmat,  Denio  (N.  Y.),  524,  630;   Clark  n.  Fry, 

I  1683;  Clark  v.  Fry,  8  Ohio  St.  358,  8  Ohio  St.  358,  374;    Rex  v.  Oroas,  3 

373,    per    Bartle]/     C.    J.,    arguendo;  Campb.  224;   St.  John  n.  New  York,  3 

People  V.  Cunninghani,  1  Denio  (N.  Y.),  Boaw.  (N.  Y.)  483.    In  Wood  v.  Mears, 

624 ;   Rex  n.  Jones,  3  Campb.  230,  231 ;  12  Ind.  615  (an  action  for  special  dam- 

O'Linda  v.  Lothrop,  21  Pick.   (Masa.)  (u^ea  against  the  author  of  tne  obstnic- 

292;    Rex  V.  Ward,  4  Ad.  &  El.  384,  tion),  it  was  held  that  a  street  of  a  city 

405,  relatinc  to  a  hoard  erected  for  may  be  obBtnict«d  by  pkunng  material 

repairing  a  tiouae;    Rex  v.  Russell,  6  for  building  in  it  for  a  reaaonable  time 

Bam.  A  C.  566,  as  to  temporary  acte  of  and  ho  a«  to  occaaon  the  least  incon- 

loading  coals  in  keels;    Rex  v.  Cross,  3  venience,  if,  from  want  of  room  eise- 

Campb.  224, 226;  Rex  e.  Jones,  6  E^ast,  where,    it    he    reasmuMy    neceuary    to 

230;  Oinet).  Cornwall,  21  Grant  (Can.),  deposit  it  in  the  street;    and  a  plea  is 

129,  142;   Grant  c.  StUlwat«r,  36  Minn,  defective  which  does  not  aver  or  show 

242;    St«te  v.  Omaha,  14  Neb.  266;  this  reasonable  necessity,  as  it  cannot 

Smith  V.  McDowell,  148   111.  51,  citing  be   judicially   inferred   from   the   fact 

text;  Gatesf.  Richmond,  103  Va.  702;  that  the  building  was  being  erected 

Gerdes  v.  Iron  A  Foundn-  Co.,  124  Mo.  in  a  populous  city.     Undoubtedly,  a 

347,  364,  dting  text.     Infra,  H  1169,  man  in  the  purauit  of  his  lawful  bua- 

1170,  1172,  nesa  will  be  excused  for  acts  which,  it 

In  Commonwealth  v.  Passmore,  I  wantonly  done,  would  be  regarded  as 

6erg.    &   R.    (Pa.)   217,   the   Supreme  nuisances,    yet    no    consideistions    of 

Court  of  Penruvivania,  sp^iking  of  this  private    mt«teet   c"    "   ' ~"" 


subject,  says:  "Necessity  justifies  justify  a  person  in  the  pursuit  of  hia 
actions  which  would  otherwise  be  business  unreasonably  to  incommode 
nuisances;  this  necessity  need  not  be  the  public  or  interfere  with  their  right 
absolute,  — ^  it  is  enough  if  it  be  reaaon-  to  the  free  use  of  the  street.  Aiigell  on 
able.  No  man  has  a  right  to  throw  Highways,  f  231.  The  law  on  this 
wood  or  stones  into  the  street  at  pleas-  point  is  well  BtAt«d  by  the  court  in  Rex 
ure;  but  inasmuch  as  fuel  is  nece»-  v.  RusseU,  6  East,  427:  "That  the 
aary,  a  man  may  throw  wood  into  the  primary  object  of  the  street  is  for  the 
street  for  the  purpose  of  having  it  free  passase  of  the  public,  and  any- 
carried  to  tus  house,  and  it  may  lie  thing  which  impeded  that  free  passage, 
there  a  reasonable  time.  So,  bemuse  vjilhovtneceasiij/,  was  a  nuisance.  That 
building  is  necessary,  stones,  brick,  if  the  iiature  of  the  defendant's  buai- 
fime,  sand,  and  other  materials  may  be  ness  were  such  aa  to  require  the  load- 
placed  in  the  street,  provided  it  be  ing  and  unloading  of  so  many  more  of 
done  in  the  most  convenient  manner,"  bis  wagons  than  could  be  conveniently 
ftnd  be  not  unreasonably  prolonged,  contained    within    his    own    private 
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Althou^  the  distinction  between  the  extent  of  the  rights  of  the 
public  m  a  street  and  the  right  of  the  abutting  proprietor  to  aeceaa 

premises,   he  rauat  either  enlai^   his  street  is  not  per  se  a  nuisance,  but  may 

premises   or    remove    his    business   bo  become  so,  if  used  in  an  improper  or 

some  more  convenient  spot."      Infra,  unreasonable  manner.     State  v.  Louis- 

i    1170.      Same    principle   applied   to  ville,  N.  A.  &  C.  Ry.  Co.,  86  Ind.  114. 

congre^tion  of  carfa  in  the  puWic  atreeU  New  Castle  v.  la^ke  Erie  &  W.  R.  Co., 

for  the  reception  of  slops  from  a  dis-  ISS  Ind.  18.     A  railroad  placed  lon^- 

tillery.       People    v.     Cunningham,     1  tudinally  in  a  street  without  i^^lative 

Denio  (N.  Y.),  524.    To  the  keeping  of  authority  is  a  nuisance.    Burlington  e, 

coaches  at  a  siand  in  the  street,  nuting  Pennsylvania  R.  Co.,  56  N.  J.  Eq.  259; 

for  passengers.    Rex  v.  Cross,  3  Campb.  New  Jersey  8.  R.  Co.  v.  Long  Branch, 

224^   226.     To  a   timber  merchant  de-  39  N.  J.  L.  28  I.  c.  33;   Citizens'  Coach 

positing  timber  in  the  street.     Rex  v,  Co,  v.  Camden  Home  R.  Co.,  33  M.  J. 

Jones,  6  East,  230;   and  see  also  Rex  o.  Eq.   267.    "A   earf   or   wagon   may   be 

Carlile,  6  Carr.  &  P.  036 ;  Rex  v.  Moore,  unloaded  at  a  gateway,  but  this  must 

3  B.  dE  Aid.  184.    What  uses  of  streets  be  done  with  promptness.      So  as   to 

Birmissible,  discussed.     Norristown  v.  the   repairing   of  a   house,   the  public 

oyer,  67  Pa.  St,  355,  must  submit  to  the  inconvenience  oc- 

Mere  Tieglect  to  repair  a  street  will  not  cadoned   nesessarily   in   repairing   the 

render  a  municipal  corporation  liable  house;  but  if  this  inconvemence  is  pnv 

to  an  adjoining  owner  tor  loss  of  busi-  longed  for  an  unreasonable  time,  the 

nesB,  unless  he  can  show  it  to  be  a  pub-  public   have   a    right    to    complain." 

lie  nuisance  which  occasions  a  damage  King  v.  Jones,  3  CMnpb.  230,     See  also 

pecuUar   to   himself.      Gold   v.    Phila-  Thorpe  v.  Brumfitt,  L.  R.  8  Ch.  Ap. 

delphia,  115  Pa.  St.  1S4.  650.    What  is  a  reasonable  time  must 

MoviT\g  buildings  on  suitable  stroeta,  be  determined  by  the  circumstances  of 

with  expedition  and  care,  is  permissible,  each  case.    Hesselbach  v.  St.  Louis,  179 

Graves  v.  Shattuck,  35  N.  H.  257.    See  Mo,  505,    It  must  appear  that  building 

ante,  {  715.      An  exhibUitm  of  teild  aii-  materials     placed     opposite     prenuaes 

imals  on  a  public  street  is  a  nuisance ;  under  authority  of  an  ordinance  occu- 

and  when  made  under  municipal  au-  pied  no  greater  part  of  the  street  than 

tbority  rendering  the  use  of  the  street  allowed  by  the  ordinance,  and  that  no 

dangerous    to    travelleiSj    whereby    a  unnecessaty  use  of  the  street  was  made, 

private  injury  was  sustained,  the  city  Martin  v.  Chicago,  B.  4  Q.  R.  Co.,  87 

was  held  Sable.     Little  v.  Madison,  42  111  App.  208.     A  man  has  no  right  to 

Wis.  643,  eke  out  the  inconvenience  of  hS  own 

Temporary  obstniction  of  street  by  premises  by  taking  the  public  highway 
loading  and  unloading  cars.  Mathews  into  his  timber-yard,  King  v.  Jones, 
».  Kelsey,  58  Me.  56.  But  a  street  can-  3  Campb.  230;  or  ^toneyard.  Gush- 
not  be  used  for  depot  purposes.  Ma-  ing  v.  Adams,  18  Pick.  (Mass.)  110; 
hady  v.  Bushwick  R.  Co.,  91  N.  Y.  148.  Commonwealth  v.  King^  13  Met, 
Lewis,  Em.  Dom.  g  117,  The  right  (Mass.)  115,  A  highway  is  not  to  be 
temporarily  to  obstrjiet  the  highv>ay  used  as  a  stable-yard.  Kingv.  Cross, 
springs  from  reasonable  necessity  and  3  Campb.  224.  See  also  Ridley  v. 
is  limited  by  it;  and  those  who  exer-  Lamb,  10  Up.  Can,  Q.  B.  354;  Mott 
cise  the  right  "must  so  conduct  them-  v.  Schoolbred,  L.  R.  20  Eq.  22.  Or  as 
selves  as  to  discommode  others  as  little  a  ]>lace  for  the  depodt  of  a  cart  and  ma- 
as  is  reasonably  praeti cable,  and  remove  cmnery  for  the  purpose  of  taking  pho- 
thc  obstruction  or  impedirnent  within  tographic  Ukenesses.  Queen  v.  Davis, 
a  reasonable  time,  having  regard  to  the  24  Up,  Can.  C.  P.  575.  Or  a  projecting 
circumstances  of  the  case;  and  when  show  board.  Read  v.  Pcrrett,  L.  R. 
they  have  done  this  the  law  holds  them  1  Ex.  Div.  349;  Oririnal  Hartlepool 
harmless."  Davis  v.  Winslow,  51  Me.  Collieries  Co.  o.  Gibb,  L,  R.  5  Ch.  Mv. 
264  297;  Franklin  Wharf  Co.  t>.  Port-  713.  A  stage-eoach  may  set  down  or 
land,  67  Me.  46;  infra.  §S  1169,  1170.  take  up  passengers  in  the  street^  this 

Whether  steam-enffine  in  a  street  as  a  being  necessary  for  pubUc  convemence, 

means  of  locomotion  is  a  nuisance.    Ma-  but  it  must  be  done  in  a  reasonable 

comber  o.  Nichols,  34  Mich.  212;  ante,  time.  Rex  v.  Cross,  3  Campb.  224. 
i  684,  note.     Steam  motors  in  street*.         So  long  as  the  alleged  obstruction  ia 

see  pout,  5  1248,  note,    A  railroad  in  a  for  the  pubUc  ci " ■-- 
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to  hi»  •premiaea  from  the  street  has  been  often  overlooked,'  yet  it  is 
one  which  has  been  asserted  by  high  authority,  and  which  may  be 
T^arded  as  thoroughly  establi^ed,  subject  to  legitimate  legislative 
r^ulation.  The  right  of  an  abutting  owner  to  access  to  and  from 
the  street  b  a  privaie  right,  in  the  sense  that  it  is  something  differ- 
ent from  the  right  which  the  members  of  the  public  have  to  use 
the  street  for  public  purposes.  By  the  courts  of  New  York  and 
of  some  other  States  it  is  even  regarded  as  an  easffmeni  in  favor  of 
the  abutter's  lot  in  the  legal  sense  of  the  term,  and  as  such  is  prop- 
erty or  a  property  right,  protected  by  the  Constitution  against  legis- 
lative appropriation  without  compensation,'  Comfomiably  to  the 
distinction  above  mentioned,  a  person  owning  or  in  possession  of 
premises  abutting  on  a  public  highway  or  street,  whose  right  of 
access  to  the  same  is  unreasonably  or  urilawfidly  obstructed,  may  re- 
cover from  the  person  causing  such  obstruction  damages  for  the 
private  injury  he  sustains,  where  such  damages  are  particular, 
direct,  and  substantial' 

Harr.  Hunic. 

.    -  ,  - .  .      ,    .  ig 

■^  JQng  0.  Ward.  4  A.  &  E.  384.    A   fCanada,  1900)  666. 

raUteay  companj/  baa  no  right  to  turn         '  Ante,  H  1123,  1124;  po»t,  H  1222- 

a  highway  into  a  yard  for  cars.     Van   1225,  1245. 

p.  Grand  Trunk  R.  Co.,  23  Up.  Can. 

C.  P.   143.     See  also  Hairia  o.  Mobba,   t _. ^ , 

L.  R.  3  Ex.  D.  268.  A  man  has  no  riRht  Elev.  R.  Co.,  104  N.  Y.  268;  Bamett 
tooccupy  one  aide  of  a  street  before  ois  v.  Johnson,  15  N.  J.  Eq.  481;  ante, 
warehouses  in  loadice  and  unloading  j  1123;  post,  ji  1222-1223,  1245. 
his  wagons,  for  sever^ hours  at  a  time,  *  Fritz  v.  Hobson,  L.  R.  14  Ch. 
both  day  and  night,  ao  thAt  no  carriage  Div.  542 ;  e.  c.  19  Am.  Law  R^.  (n.  a.) 
can  pass  on  that  side  of  the  street,  al-  615,  with  a  valuable  not«  referring 
though  there  be  room  for  two  carriages  to  many  Engliah  and  American  casea, 
to  paaa  on  the  opposite  side  of  the  The  well-considered  judgment  in  this 
street.  King  n.  Rusaell,  6  Eaat,  427.  caaeiabaaedupon  twogrounds:  1.  Pri- 
If  a  man  doea  anything  or  permita  anv'  vat«,  special,  particular,  aubetantial 
thiiw  on  his  premiaea  in  view  of  the  damage,  resulting  from  a  public  nui- 
pubUc,  and  crowds  of  persona  are  aance.  2.  The  owner  of  land  "haa  a 
thereby  attracted  by  it,  to  the  incon-  right  to  have  access  thereto,  which  ia 
venience  of  the  public,  that  thing  he  a  totally  different  right  from  the  public 
cannot  be  allowed  to  do.  King  v.  right  of  passing  and  repassiog  along  the 
Cariile,  8  C.  A  P.  636.  Attracting  and  highway  ";  and  an  unlawful  obstruc- 
keeping  crowds  of  people  an  unreason-  tion  of  this  ri^ht  gives  a  right  of  ac- 
able  time  by  reason  of  speeches  may  tion.  The  action  in  the  case  cited  waa 
be  subject  to  prosecution.  Rex  v.  brought  by  the  occupier  of  premises  to 
Sarmon,  1  Burr.  516;  Barker  v.  Com-  recover  of  the  defendant,  a  builder, 
monwealth,  19  Pa.  St.  412.  damages    caused    by    unlawfully    ob- 

The  acts  of  several  persona  in  ob-  atructing  access  to  the  plaintiff'fl 
atnicting  a  highway  may  together  con-  premises,  by  piling  building  material 
sUtute  a  nuiaanoe  which  the  Court  of  in  the  pubhc  waya  near  to  the  aame. 
Chancery  will  reatrain.  though  the  In  apeaking  of  the  second  above- 
tlamage  occasioned  by  the  acta  of  any  mentioned  ground  of  judgment,  Fry,  J., 
one,  uf  taken  alone,  would  be  inappre-  after  stating  that  it  appeared  that  the 
dable.  Thorpe  v.  Brumfitt,  L.  R.  8  plaintiff  had  sustained  loaa  in  his  busi- 
Cb.  Ap.  650;    Cline  v.   Cornwall,  21   ness  as  a  result   of  the   defendant's 
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§  1169.     Temporary  ObBtructlons  for  Loading  and  Unloading  O«odi. 

—  The  temporary  odrfrwdiori  of  public  travel  for  the  purpose  of 
loading  and  unloading  vehicles  in  front  of  business  premises  is 
recognized  as  a  necessary  exception  to  the  genera!  rule  that  any 
obstruction  of  a  street  or  encroachment  thereon  which  interferes 
with  public  travel  and  transportation  is  a  public  nuisance.  The 
owner  or  occupant  of  abutting  premises  b  justified  in  making  a 
reasonable  use  of  the  street  for  tiie  purpose  of  conveying  goods  to 
or  from  his  premises,'  and  for  this  purpose  he  may  place  temporary 

building  opentions,  and  that  tbe  de-  quite  diflerent  from  the  public  right  of 

fendant's  user  of  the  public  ways  in  usiu^  the  highway.     The  public  have 

front  of  or  near  to  the  pltuntiff's  preni-  no  nght  to  step  on  to  the  land  of  a  pri- 

iws  waa,  under  all  the  circumataDces,  vate    proprietor   adjoining    tbe    n^d. 

unreasonable,  says :  And  though  it  is  easy  to  suggest  metfk- 

"Thon  arises  tlie  question,  or  ques-  physical  diificvUties  when  an  attempt 

tions,   how   far  thta  state   of  circum-  is  made  to  define  tbe  private  as  distin- 

atances  gives  rise  to  any  legal  right  in  guished  from  the  public   right,   or  to 

the  plaintiff.    Now,  the  cases  of  Rose  v.  explain  how  the  one  could  be  ii^rin^d 

Groves,  5  M.  de  G.  613,  and  Lyon  v.  without  at  the  same  time  interfenng 

Fishmongers'  Co.,  L.  R.  1  App.  Cases,  with  tbe  other,  this  does  not  alter  the 

662,  in  tbe  House  of  Lords,  appear  to  character  of  the  right.'    Applying  that 

me  to  establish  this:    that  where  the  principle  to  the  present  case,  it  does 

private  right  of  the  owner  of  land  to  appear  to  me  that  the  evidence  shows 

access  to  the  road   is  interfered   with,  that  the  access  to  the  plaintiff's  door 

and  unlawfully  interfered  with,  by  the  in  tbe  passage  from  tbe  street  was  in- 

acts  of  the  defendant,  he  may  recover  terfered   with  by  the  acts  of  the  de- 


if  the  loss  of  profits  of  the  business  able,  and  therefore  wrongful ;  and,  that 
carried  on  at  that  place.  The  case  of  being  so,  the  cases  to  which  I  have  re- 
Rose  V.  Groves  was  that  of  an  owner  of  ferred  are  authorities  for  the  plaintiff  ■ 
a  riparian  property;  but  it  is  referred  on  that  ground,  and  entitle  him  to 
to  1^  the  Lord  Chancellor  in  the  caae  recover  t&  amount  of  loss  in  his  bust- 
of  Lyon  v.  Fishmongers'' Co.,  and  he  ness  carried  on  upon  his  property." 
cites  there  an  observation  of  Lord  See  also  Rude  u,  St.  Louis,  93  Ho.  J08 
Halherly  in  another  case  to  this  effect:  (quoting  and  approving  the  text). 
'  /  apprehend  that  the  right  of  the  Legidation  authorizing  tl»  use  of 
owntr  of  a  ■private  vrharf,  or  of  a  road-  streets  for  elevated  and  subsurface  aa 
tide  property,  to  have  access  Oiereto,  is  a  well  aa  other  railways,  or  authoriiing 
totally  different  right  from  tiie  public  other  obetructions  to  this  private  right 
right  of  paasiTig  and  repaaaing  along  the  of  access,  presents  guestions  of  ereat 
kighwiy  or  iite  river,'  Then  the  Lord  interest,  which,  so  far  as  tbey  nave 
Chancellor  continues:  'The  existence  been  adjudged,  are  conddered  in  the 
of  such  a  i)rivate  right  of  access  was  course  of  the  present  chapter,  and  the 
recf^nized  in   Rose  v.   Groves.     As   I  riext. 

understand  the  judgment  in  that  cose  '  Gasaenheimer  e.  IHstrict  of  Co- 
it  went,  not  on  the  ground  of  public  lumbia,  25  App.  D.  C.  179;  Costello  v. 
nuisance,  accompanied  by  particular  State,  108  Ala.  45;  Bmueri',  Baltimore 
damage  to  the  plaintiff,  but  upon  the  Refrigeratiiw  Co.,  99  Md.  3ST;  Gerdea 
principle  that  a  private  right  of  the  v.  Iron  &  Riundry  Co.,  124  Mo.  347, 
plaintiff  had  been  interfered  with.'  354;  Weller  o,  McCkirmick,  62  N.  J.  L, 
Then,  after  more  fully  examining  that  470,  472;  Murphy  r.  Lwgett,  164 
case,  and  expressing  not  the  slightest  N.  Y.  121,  125,  affg  29  NTV.  App. 
intention  to  diCfer  from  it,  his  lordship  Div.  309;  O'Reilly  v.  Long  Island  R. 
says:  'Independently  of  the  authon-  Co.,  4  N.  Y.  App.  Div.  139;  People  ir. 
ties,  it  appears  to  me  quite  clear  that  Brookfield,  6  n!  Y.  App.  Div.  398; 
tie  right  of  a  man  to  step  from  his  own  Odell  v.  Bretney  62  N.  Y.  App.  Div. 
land  on  to  a  highway  is  something  695;    Kelly  v.  Otterstedt,  80  N.  Y. 


lyCoo^Ie 


S  1169      arsEETs:  LOABma  and  itnloadino  vehicles       1S61 

erections  or  obstacles  such  as  skids  across  the  sidewalk.*  But  the 
right  of  the  abutter  to  use  the  street  for  these  purposes  is  subject 
to  necessary'  limitations  and  restrictions.  The  obstruction  must 
be  temporary  in  its  nature  and  such  as  is  reasonably  necessary  for 
the  transaction  of  business  or  the  enjoyment  of  the  premises.'  Mere 
necessity  in  the  business  of  the  abutter  is  not  suiBcieut  of  itself  to 
justify  the  obstruction.  The  obstruction  must  also  be  reasonable 
with  reference  to  the  rights  of  the  public  whose  interests  in  the  street 
may  not  be  sacrificed  or  dbregarded.*  The  right  to  so  obstruct 
the  street  or  sidewalk  must  also  be  exercised  with  a  due  regard  to 
the  rights  and  safety  of  pedestrians  and  others  lawfully  using  the 
streets.*   If  the  obstruction  continues  for  such  a  period  as  to  amount 

App.  EKv.  39S;  Vallo  v.  United  States  Div.  309;  Kurlanchick  v.  Sklomberg, 
Express  Co.,  U7  Pa.  404.  See  also  56N.  Y.  Misc.  473j  Linehea  i>.  Weatem 
People  •.  Horton,  64  N.  Y.  610,  ftff'g  EleWric  Co.,  29  N.  Y.  App.  Div.  462; 
5  Him  (N.  Y.)  616;  «upro,  J  1168.       OdeU  v.  Bretney,  62  N.  Y.  App.  Div. 

There  is  no  distinction  in  the  quality  595,  597;  Wypn  v.  Yonkers,  SO  N.  Y. 
of  the  right  or  in  the  degree  of  care  to  App.  Div.  277;  Hanley  v.  Legiett,  62 
be  used  in  exercising  it  between  the  Hun  (N.  Y.),  £62;  Bichardson  & 
right  of  the  owner  of  abutting  property  Boynton  Co.  «.  Barstow  Stove  Co., 
to  use  a.  street  for  the  purpose  of  going  13  N.  Y.'  Supp.  358 ;  Vailo  v.  United 
to  or  coming  from  his  premises,  and  States  Express  Co.,  147  Pa.  404;  Stahle 
the  right  of  the  ordinary  travellers  on  v.  Poth,  220  Pa.  335;  Rex  v.  Jones,  3 
tbe  street.     Schiadler  v.  Schroth,   14G   Campb.  230. 

Cal.  433.  Merely  permUti-ng  an  avii>-  In  TOUiams  v.  District  of  Columbia, 
mMU  1o  aland  in  front  of  a  hold  ioTivo  22  App.  D,  C.  471,  it  was  held  that  if 
boura  is  not  in  itself  an  obstruction  or  a  mardud,  in  ditpoBteasing  a  tenant, 
encroachment  of  the  street.  Gasaen-  places  the  goods  on  the  sidewalk  where 
beiiner  v.  District  of  Columbia,  25  App.  they  are  allowed  to  remain  an  unneces- 
D.  C.  179.  Similarly,  it  is  not  per  w  saniy  long  time,  the  offence  is  that  of 
an  obstruction  or  encroachment  to  per-  the  owner  of  the  goods  and  not  of  the 
mit  a  carriaj^  to  stand  in  the  street  for  marshal.  The  marshal  discharges  his 
three  hours  in  front  of  a  carriage  reposi-  duty  when  he  removes  the  goods  from 
tory.  Probey  v.  District  of  Silumbia,  the  premises  and  places  them  on  the 
26  ApP-  D,  C.  1.  sidewalk.      But   in   Commonwealth  v. 

'  Welsh  V.  WiieoD,  101  N.  Y.  254;  Lennen,  172  Mass.  434,  it  was  held 
Mathews  o.  Kelsey,  58  Me.  56.  See  that  a  eonstobis  remomn^  furniture  from 
also  Gat«8  c.  Richmond,  103  Va.  702.      a  house  under  a  writ  is  liahU  for  ob- 

■  CaUaoanv.  Oilman,  107  N.  Y.  360,  ttructing  the  tidewalk  if  he  leaves  tbe 
366;  Flynn  tj.  Taylor  127  N.  Y.  596,  furniture  thereon  contrary  to  a  city 
599;  Tinker  v.  New  York,  O  ft  W.  R.  ordinance.  He  may  store  tbe  goods  at 
Co.,  157  N.  Y.  312,  318,  aS'g  S2  Hun  the  owner's  expense  and  require  a  bond 
(N.  Y.),  269;  Murphy  v.  Leggett,  164  from  the  person  who  calls  upon  him  to 
N.  Y.  121,  126,  nff'g  29  N.  Y.  App.  serve  the  writ.  It  is  not  within  the 
IKv.  309.  power  of  a  city  to  grant  a  permit  to  keep 

■  Brooks  V.  Atlanta,  1  Ga.  App.  678;  a  wigon  in  the  street  in  front  of  the 
UathewH  n.  Kelsey,  58  Me.  66;  Brauer  abatier'a  premises  in  the  absence  of 
V.  Baltimore  Heating  Co.,  99  Md.  367;  express  statutory  authority  therefor. 
Gerdes  v.  Iron  t  Foundry  Co.,  124  Mo.  Cohen  v.  New  York  City.  113  N.  Y. 
347,  354;  Callananu.Gihnan,  107N.  Y.  632.  See  also  Farley  v.  New  York  City, 
360,  366;  Cohen  r.  New  York  Oty,  113    152  N.  Y.  222. 

N.  Y.  632,  634;  Flynn  e.  Taylor,  127  *  Vallo  e.  United  States  Express 
N.  Y.  696,  599;  Tinker  v.  New  York,  Co.,  147  Pa.  404;  Stable  r.  Poth,  220 
O.  *  W.  R.  Co.,  157  N.  Y.  312,  afTg  92  Pa.  335;  McCormack  v.  Boston  El.  R. 
Hun  (S.  Y.),  269;  Murphy  v.  Leggett,  Co.,  188  Mass.  342.  Where  it  did  not 
IMS.  Y.  121, 125,aS'g29N.  Y.  App.  appear  that  the  obstruction  was  main- 
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to  an  unreasoD&ble  interference  with  the  public  travel,  it  is  unlawful 
and  a  nuisance.*  The  question  whether  an  obstruction  in  a  street 
is  necessary  and  reasonable  is  generally  a  question  of  fact  to  be 
determined  by  the  court  or  jury  from  the  evidence  relating  thereto,' 
An  adjoining  proprietor  who  is  specialty  damaged  by  the  acts  of 
the  owner  or  occupant  of  premises  in  obstructing  the  sidewalk  and 
street  to  an  unreasonable  or  unnecessary  extent  in-  loading  or  un- 
loading goods  may  in  proper  cases  obtain  relief  by  injunction.' 

§  1170.  Tomporaiy  Obitractioiu  by  BnilcUng  HatvriiJ.  —  Similar 
considerations  determine  the  lawfulness  of  temporary  obstructions 
of  city  streets  by  building  material,  or  in  connection  with  the  im- 
provement of  the  street  itself,  or  for  the  purpose  of  constructing  a 
public  improvement  or  work  therein.  The  t«mporary  and  necessary 
obstruction  of  public  travel  for  these  purposes  is  justified.*  But  the 
obstruction  must  be  reasonably  necessary,  due  precautions  to  avoid 
injury  to  travellers  must  be  taken,  and  the  obstruction  must  not 

tained  unreasonably  or  for  an  unneces-  ant's  business,  these  circumstances  did 

aary  length  of  time,  it  was  said  by  the  not  iuatify  the  obatniction.     Collanan 

court  that  the  defendant  was  under  no  v.  Gilman,  107  N.  Y.  3S0. 
obligation  to  furnish  to  a  traveller  a         '  GaBsenheimer   v.   I^iict   of   Co- 

safepasBagewayaroundtheobBtruction.  lumbia,  25  App.  D.  C.   179;    Co8t«llo 

Welsh  V.  WiUon,  101  N.  Y.  254.  257.  v.  Stat«,   108  Ala.  45;    Hesselbach  *. 

'  Goods  were  delivered  from  trucks  St.   Louis,   179  Mo.   505;    CftUanan  «. 

in  front  of  defendant's  premises.    The  Gilman,    107    N.    Y.    360;     Flynn   «. 

trucks  were  placed  on  the  street  ad-  Taylor,  127  N.  Y.  569,  600;    Murphy 

joining  the  sidewalk,  and  then  a  bridge  v.  LcKeett,  164  N.  Y.  121,  126;   Lewis 

made  of  two  skids  planked  over,  making  v.  Barton  Terminal  R.  Co.,  45  N,  Y.     ■ 

a  plankway  about  three  feet  wide  and  App.   Div.   129,    131;    Kelly  o.  Ott«r- 

fifteen  feet  long,  was  placed  over  the  stedt,  80  N.  Y.  App.  Div.  398:    Kur- 

sidewalk,  with  one  end  resting  on  the  lancbick  v.  Sklamberg,  56  N.  V.  Misc. 

stoop  of  defendant's  store  and  the  other  473;    Valla  v.   United  States  Express 

end  upon  a  wooden  horse  at  the  out-  Co.,  147  Pa.  404;   Davis  v.  Cony  City, 

side  of  the  sidewalk  near  the  truck.  154  Fa.  598. 

This  bridge  was  usually  removed  when         '  Brauer  u.  Baltimore  Heating  Co., 

not  in  use,   but  there   was  uncontra-  99  Md.  367;    Callanan  it.  Gilman,  107 

dieted  evidence  that  it  sometimes  was  N.  Y.  360;   Flynn  v.  Taylor,  127  N.  Y, 

permitted  to  remain  in  position  when  506.     As  to  the  general  requirement 

not  in  use.     Sometimes  it  remained  in  that   ordinances   must   be   reasonable, 

C'tion  when  in  use  for  one  hour,  one  see  Index,  OrdiiMnces. 
r  and  a  half,  and  Bometimes  two  *  Costello  v.  State,  lOS  Ala.  46: 
houiB.  It  was  found  by  the  court  that  Adair  v.  Atlanta,  124  Ga.  288;  Wood 
it  remained  ia  position  four  or  five  v.  Uears,  12  Ind.  615;  Stephens's. 
houiB  each  business  day  t>etween  Macon,  83  Mo.  345;  Ress^bach  v. 
9  A.  M.  and  5  p.  M.  and  obstructed  the  St.  Lcuis,  179  Mo.  506;  Westliche 
ndewalk  the  greater  part  of  evetv  Post  Assoc,  v.  Allen,  26  Mo.  App.  181 ; 
business  day.  It  was  held  that  this  Frick  v.  Kansas  City,  117  M!o.  App. 
was  a  praOieol  appropriation  by  the  488;  State  n.  Omaha,  14  Neb.  265; 
de/endarU  of  the  ndeicojjt  to  Ms  prii>ate  Friedman  o.  Snare  &  Triest  Co.,  71 
KM  in  disregard  of  the  public  conven-  N.  J.  L.  605;  Hatfield  t>.  Straus,  189 
ience  and  was  unlawful.  The  court  N.  Y.  208,  214;  Turl  v.  N.  Y.  Con- 
also  held  that  even  if  in  some  sense  the  tracting  Co.,  46  N.  Y.  Misc.  164; 
use  was  necessary  to  the  convenient  Lund  v.  St.  Paul,  M.  A  M.  R.  Co.,  31 
and  profitable  transaction  of  defend-  Wash.  286;  tupra,  {{  1168, 1169, 1172. 
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continue  for  an  unreasonable  length  of  time,'  In  this  connection 
the  important  principle  haa  been  held  that  the  city,  in  constructing 
a  public  improvement  in  the  street,  cannot  appropriate  the  surface 
of  the  street  and  erect  thereon  a  building  to  continue  during  the  eniire 
construction  of  the  improvemeTd  througkovt  Ha  entire  length,  and  nd 
merely  in.  so  far  as  it  may  be  necessary  for  the  construction  of  the  im^ 
provemeni  in  the  mcinity  of  the  property.  In  this  case  the  contractors 
for  the  construction  of  the  subway  railroad  in  New  York  City  had 
erected  on  Union  Square  an  air  power  plant  in  front  of  the  plaintiff's 
hotel  for  the  purpose  of  furnishing  compressed  air  power  to  differ^ 
ent  parts  of  ttie  work  as  it  progressed.  It  was  held  that  although 
the  city  and  its  contractors  for  the  subway  were  entitled  to  make  a 
reasonable  use  of  the  street  for  temporary  purposes,  yet  thb  plant 
could  not  be  considered  as  temporary  merely,  since  its  use  was  not 
limited  to  the  construction  in  the  street  in  Uie  vicinity  of  plaintiff's 
premises,  but  extended  to  the  construction  over  a  distance  of  about 
two  miles.  The  court  declared  that  the  necessary  injuries  and  an- 
noyances inflicted  upon  the  plaintiff  in  the  proper  prosecution  of 
the  work  arose  from  the  opening  of  the  street  on  the  east  side  of 
his  property  and  the  construction  of  the  subway  by  blasting  and 
other  necessary  work  involving  obstruction,  noise,  and  general  in- 
convenience.  When  this  portion  of  the  work  was  accomplished  and 
the  street  restored  to  its  normal  condition  opposite  his  property, 
the  annoying  situation  would  cease  as  to  him.  If,  however,  the 
structures  complained  of  were  to  be  maintained  during  the  entire 
prosecution  of  the  work  undertaken  by  the  contractor,  the  plaintiff 
was  subjected  to  annoyance  and  injuries  which  were  neither  neces- 
sary nor  reasonable.* 

§  1I7I  (731).  Hnnidpal  Oontrol  over  Vn  of  atzaats  b;  Dspoilt 
of  BTilldliig  HatorlalB.  —  As  a  city  corporation  may  be  compelled  to 

'  Senhenn  v.  Evaosv^e,  140  Ind.  v.  New  York  CSty,  165  N.  Y.  222, 
675;  Flick  v.  Kansaa  City,  117  Mo.  aff'g  44  N.  Y.  App.  Div.  630;  supra, 
App.  488;  Weller  v.  McGonnicIc,  52  fij  II6S,  II69.  Index,  ContequerUial 
NT  J.  L.  470,  472;  CulberBon  c.  Alex-  InjiirUt.  Where  damage  was  caused 
ander,  17  Okla.  370.  by    blasting    whilst    constructing    a 

'  Bates  B.  Holbrook,  171  N.  Y.  sewer  in  the  street,  but  it  resulted  only 
460,  aff'g  67  N.  Y.  App.  Div.  25.  from  the  concussion  and  not  from  an 
When  a,  municipal  corporaition  has  actual  trespaas  on  the  property  by 
general  authority  by  statute  to  make   throwing    rocks    and    stones   thereon, 

public    improvement    in    a    public   it  is  to  be  r^arded  as  conaequentisl 


street,  which  does  not  involve  direct   only,  and  in  the  absence  of  negligence 

nnrnuirhment  Upon  private  property,   there    can    be    no    reeoven'    therefor. 

liabU  for  eo7i»equetttial  damages  Holland  House  Co.  v.  Baird,  169  N.  Y. 


unless  they  are  caused  by  negligence,    136.     See  also  Gherryvale  V.  Studyvin, 
misconduct,  or  want  of  skill  on  the  part   76  Kan.  285. 
of  its  servants  or  agents.    Uppington 
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pay  damages  caused  by  the  n^ligent  manner  in  which  peraons  oc- 
cupy or  use  sidewalks  and  streets  with  building  maierial,  it  may 
impose  reasonable  conditions  on  those  who  wish  thus  to  use  or  oc- 
cupy the  streets  or  sidewalks,  —  as,  for  example,  require  them,  by 
ordinance,  to  give  bond  to  indemnify  the  city  against  losses  or 
damages  caused  by  the  manner  in  which  the  privilege  to  use  and 
occupy  the  sidewalks  and  street  is  exercised.' 

§  1172  (732).  Bune  Subjeet.  —  A  city  council,  having  "exclu- 
sive power  over  streets,"  has  the  right  to  determine,  by  ordinance,  to 
what  extent  and  under  what  circumstances  they  may  be  incumbered 
with  building  materials,  and  such  an  ordinance  will  protect  parties 
acting  under  it,  not  only  from  a  prosecution  by  the  city,  but  from 
actions  by  third  persons,  when  such  actions  are  not  grounded  upon 
the  negligence  of  the  defendant* 

£1173  (733).  Sune  Sabject.  —  Authority  by  tJie  charter  to  a 
municipal  council  to  make  "salutary  and  needful  by-laws"  au- 
thorizes an  ordinance  prohibiting  the  obstrvetitm  of  any  street  for  the 
purpose  of  building  "  without  the  written  license  of  the  mayor  and 
aldermen; "  and  under  such  an  ordinance  an  agreement  made  in 
consideration  of  such  license  from  the  mayor  alone  is  void,  and  no 
action  lies  thereon.* 

g  1174.  PabUc  DlspUTi,  Shows,  XxhlblUoni,  fte.  —  The  decisions 
justify  the  use  of  the  streets,  under  suitable  restrictions  and  condi- 
tions, for  public  displays  on  occasions  of  celebra^ons  of  holidays,  or 
th£  commemoraiion  of  important  public  events.  Thus,  it  has  been 
pointed  out  that  the  practice  of  making  the  display  of  fire-works  a 
part  of  the  entertainment  furnished  by  municipalities  on  occasions 
of  celebrations  of  holidays  or  the  commemoration  of  important 
public  events  is  almost  universal  in  cities  and  villages;    and  the 

■  McCarthy  V.  Chicago,  &3  lU.  38.  10  Ind.  181;  KncMr  v.  Baltimore,  50 
The  conditions  contained  in  a  permit  Hd.  592.  A  city  inajr  do»e  a  Oreet 
to  ufie  a  street  for  the  deposit  of  build-  Itmporaril]/  to  permit  adjacent  ownera 
ing  material  must  bo  complied  with,  to  make  improvementH,  Dut,  in  doing 
If  mateiial  be  placed  on  a  part  of  the  so,  it  must  notify  the  public  of  its  ex- 
stTcet  other  than  that  specified  in  the  elusion,  in  order  to  protect  itself  from 
perroit,  it  ia  a  nuisance.  Mulvey  v.  Lability  for  injuries  sustained  by  one 
New  York  City,  114  N.  Y.  App.  Div.  who  attempts  to  use  the  street  in 
526,  aS'd  189  N.  Y.  564.  ignorance  of  its  being  closed  to  tt&ffic. 

■  Wood  V.  Hears  (action  against  Stephens  v.  Hacon,  ^  Mo.  345;  supra, 
builder  for  injuries  caused  by  building   {  1168,  note,  1170. 

materials  defxnited  in  street),  12  Intf  '  Lowell  v.  Simpson,  10  Allen 
£15,  distinguishiog  Ball  «.  Armstrong,    (Mass.),  88. 
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Court  of  Appeals  of  New  York  declared  that  it  was  not  prepared 
to  say  that  this  might  not  be  done,  and  diat  streets  and  public  places 
mi^t  not  be  used  for  this  purpose  under  the  supervision  of  muni- 
cipal authorities,  due  care  being  used  both  as  to  the  place  selected 
and  the  management  of  the  display,  without  creating  a  nuisance.' 
It  has  accordingly  held  that  a  display  of  fire-works  in  certain  streets 
may  or  may  not  be  a  nuisance  according  to  the  circumstances, 
which  usually  presenta  question  of  fact;  and  the  question  whether 
such  a  display  may  be  permitted  by  the  municipal  authorities 
without  creating  a  nuisance  is  to  be  determined  by  the  circumstances 
attending  it.'  But  it  b  to  be  observed  of  these  dbplays  that  they 
are  incident  to  public  occasions;  and  it  would  seem  that  the  use  of 
the  city  streets  for  displays  and  exhibitions  of  a  purely  private  char^ 
acter  for  purposes  of  gain  do  not  come  within  the  principle,  and 
cannot  be  permitted  without  creating  a  nuisance.* 

'  Spar  V.  Brooklyn,  130  N.  Y.  6;  extensive  scale  at  the  junction  of  two 

lAndsu  V.  New  York  City,  180  N.  Y.  narrow  streeta  in  a  laree  citf,  com- 

48,  rev'g  63  N.   Y.  App.   Div.  613;  pletely   built    upon    and    where   any 

Melker  t>.  New  Yoric  City,  190  N.  Y.  nuBadventura    in    managing    the    dii- 

481  aEf'g  117  N.  Y.  App.  Div.  923.  play  would  be  likely  to  result  in  in- 

In   some    cases   it    has    been    held  jury   to   persona  or  property,   consti- 

that  the  ditcharge  of  pre-workt  in  the  tutes    a    public    nuisance.      Speir    v. 

streets  of  villages  or  cities  is  a  nuisance  Brooklyn,  13S  N.  Y.  6. 
per  ae  and  aubjecta  persons  encaged  in         *  The  use  of  a  highway  as  a  race 

the   transaction   to    responsibility   for  courw /tir  au/omoMtu  competing  against 

any  injury  to  person  or  property  re-  time  is  unlawful,   and  cannot  bo  au- 

sultiog     therefrom.       See     Jenne     s.  thorized  by  the  municipality.     John- 

Sutton,  43  N.  J.  Law,  257;  Conklin  v.  son  i..  New  York  City,  186  N,  Y.  139, 

Thompson,  29  Barb.  (N.  Y.)  218.    But  rev'i  109  N.  Y.  App.  Div.  821.     An 

it  has  been  doubted  whether  the  doc-  overhead  wirt  stretcned  from  the  roof 

trine  in  its  full  breadth  can  be  mun-  of  a  court-house  building  to  a  post  on 

tained.    Speir  n.  Brooklyn,  139  N.  Y.  the  further  side  of  the  street  to  facili- 

6,  11.  tate    the    performance    of    a    female 

In  Fennaytvania  it  ie  held  that  the  aerobal,  is  an  unlawful  use  of  the 
erection  of  "liberty  poles"  in  dty  street  and  a  nuisance.  Wheeler  v. 
and  village  streeto  is  sanctioned  by  Ft.  Dodge,  131  Iowa,  566.  A  so- 
custom,  and  unless  forbidden  1^  tlie  called  fair  oeeum/ing  teveniv-five  or 
authorities  such  poles  are  a  lawful  eighly  feet  in  urftflA,  and  lour  Siocta  tn 
use  of  the  street.  AlWheny  v.  Zimmer-  length,  of  an  important  buiines»  ttrtet 
man,  95  Pa.  287.  A  temporary  ob-  in  the  dty,  and  consisting  of  numerous 
struction  by  reason  of  a  rope  stretched  tents,  enciodng  shows  and  exMbits 
across  a  street  is  lawful.  Kmon  v.  in  front  of  which  are  stationed  men 
Atlanta,  67  Ga.  618.  An  ordinance  blowins  horns  and  talking  through 
prohibiting  the  ezp^tigumo/;ire-cra«Jters,  m^aphones  to  attract  attention,  to- 
Roman  candles,  etc.,  without  the  gether  with  various  other  stands, 
written  consent  of  the  mayor  specify-  booths,  structures,  ferris-whcels,  menv- 
ing  the  time  and  place,  is  valid.  Cen-  go-rounds,  and  other  devices  for  the 
tridia  v.  Smith,  103  Mo.  App.  438.  amusement  of  the  public  and  profit 

■  Landau  v.  New  York  Qty,  180  of  the  owners,  a  company  of  the  SUte 

N.  Y.  48;    Crowlev  s.  Rochester  Fire-  militia,  and  intended  to  continue  for 

works   Co.,    183  N.   Y.  353,   rev'g  95  a  week,  is  a  public  nuisance.    AugusU 

N.  Y.  App.  Div.   13;    De  A^ramonte  v.    Reyuolds,    122    Ga.   754.      In   this 

V.  Ht.  Vernon,  112  N.  Y.  App.  Div.  case  tue  court  discussed  the  use  of 

201.     A  diKharge  of  fire^aorht  on  an  streets  and  highways  in  England  for 
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§  1 175.  IrMtion  of  PnbUe  BnUdinffi  in  StiesL  —  The  erection  of 
a  "public  building,  svch  as  a  markel  house,  within  the  lines  of  a  street, 
interfering  with  travel  and  rendering  the  highway  less  commodious, 
is  a  nuigance  which  may  be  enjoined.'  Similarly,  an  ahvUing  owner 
specially  injured  by  the  erection  of  a  town  hail  and  a  building  in  a 
street  is  entitled  to  maintain  an  action  against  the  city  to  abate  the 
nuisance  and  to  recover  damages,  although  the  buildings  may  have 
been  erected  and  maintained  for  a  long  period  of  years,'  Similar 
principles  have  been  applied  to  the  holding  of  pvblii:  morirfa  withvi 
the  street,  although  no  buildings  were  erected  and  people  were 
simply  permitted  to  sell  from  wagons  and  temporary  stands.  It 
has  been  held  that  such  a  use  of  the  city  streets  without  l^islative 
authority  is  unlawful,  and  may  be  enjoined.* 

§  1176.  AppTopiUtlon  to  Privata  Usoa.  —  In  speaking  of  the  uses 
to  which  streets  may  be  devoted,  it  has  been  said  that  not  even  the 

fairs,  and   pointed   out  that   such  use  its  erection   and   maintenance   irithin 

l^p(»red  to  be  founded  upon  imrae-  the    street    is    cleariv    authorised    by 

morial  custom,  and  that  in  any  event  statute.    Haberlil  v.  Boston,  100  Hass. 

the  English  fair  was  different  from  that  358.     The  county  court  of  a  county, 

involved  in  the  case  before  the  court,  by  virtue  of  its  incidental  control  of 

A   platform   twelve   feet   wide,   wxty-  tlie     court-house,    has    no    power    to 

fouifeet  long,  and  six  feet  high,  erected  create  a  nuisance  by  the  erection  of 

for  the   purpoM   ot   exhibiting   a   cake  horse  roctt  in  the  public  *guare  ota  eitu. 

walk  and  otner  exhibits  ia  a  nuisance  Samuels  v.  NoshviUe,  3  Sneed  ^Tenn.), 

par  M.     Richmond  v.  &mth,   101  Va.  298. 

161.    But  in  Indiana,  it  has  been  held         '  Richmond  v.  Saath,  148  Ind.  294. 

that  under  authority  to  license  and  See   also   McDonald   v.    Newark,    42 

remlale   plaeee   for   aporia   and  public  N.  J.  Eq.  136.     But  the  contrary  vmu 

exhibitione,_   the   mumcipal   authorities  mia   adopted  in    State   t>.    Smith,    123 

may  permit  the  temporary  use  ot  the  Iowa,   054,   where  the   concluedon  ar- 

streets  by  a  society  for  the  purposes  rived  at  by  the  court  was  that  such 

of    a    carnival    or    fativid.      State    v.  a    public    inarket    established    by    or- 

Stoner,  3fl  Ind.  App.  104.  dinance  in  a  portion  of  a  city  street 

In  Penneylvama,  it  has  been  said  is  not  a  nuisance  per  w,  where  it  con- 
that  it  is  questionable  whether  any  stitutes  only  a  temporary  or  partial 
power  exists  in  a  city  to  grant  to  a  obstruction  of  the  street.  The  court 
private  individual,  not  the  owner  of  expressed  the  opinion  that  in  order 
abutting  property,  a  special  license  to  establish  the  fact  that  the  market 
to  erect  a  structure  for  a  revievnng  was  a  niusance,  it  was  necessary  to 
stand  during  a  public  parade,  within  show  something  more  than  the  mere 
the  lines  of  a  public  street.  Clothier  fact  that  it  was  held  in  the  dty  street. 
V.  Philadelphia,  22  Pa.  Super.  Ct.  60S,  In  State  v.  Laverack,  34  N.  J.  L. 
612.  201,  it  ia  held  that  the  legislature  can- 

'  State   r.   Mobile,   fi   Port.    (Ala.)  not  authorise  a  market  to  he  hdd  in  a 

279;     Lutterioh    v.    Cedar    Keys,    15  pvblie    ttreel    without    providing    for 

Fla.  306;    Columbus  v.  Jacques,   30  compensation    to    the    abutters    who 

Ga.  506;    Savannah  v.  Wilson,  49  Qa.  own  the  fee  of  the  street.     The  use 

476;     Ketchum  v.   Buffalo,   14  N.   Y.  of  the  street  for  market  purpoeea  im- 

356,  374,  per  Wright,  J.;  Wartman  o.  poees   an   additional    buraen    on   the 

Philadelphia,  33  Pa.  202.  lee.     Sed  qwtre   whether  the   legisla- 

'  Fettit    r.    Grand    Junction,    119  tive  authority  over  streets  and  their 

Iowa,   352.      Votinj;  booth   held  to  be  uses  is  thus  restrained  in  favor  of  the 

an  illegal  obstruction  of  a  street,  imless  rights  real  or  supposed  of  the  abutter. 
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legislature  can  authorize  the  condemnation  of  private  property  for 
other  than  public  use ;  hence,  the  appropriation  of  a  street  to  a  private 
purpose  cannot  be  justified  even  by  l^^lative  authority.^  It  is, 
however,  to  be  noted  that  in  the  cases  in  which  this  language  was 
used,  the  question  arose  a^  against  an  adjoining  proprietor,  and 
the  circumstances  of  the  cases  involved  the  destruction  or  impair- 
ment of  the  ri^ts  of  light,  air,  and  access  of  adjoining  property 
without  any  proceeding  to  vacate  the  street,  and  without  com- 
pensation for  private  property  taken  or  impaired.  But  whatever 
the  powa  of  die  legislature  may  be,  to  justly  a  use  of  a  street  or 
an  act  which  would  constitute  a  nuisance  without  making  com- 
pensation therefor  to  those  who  are  specially  injured  and  without 
'  their  consent,  the  statute  miist  be  express  or  the  right  to  permit 
such  act  given  by  a  clear  and  unquestionable  implication  from  the 
powers  expressly  conferred,  so  that  it  can  be  fairly  said  that  the  le^s- 
lature  contemplated  the  doing  of  the  very  act  which  occasioned  the 
injury,  and  it  may  not  be  presumed  from  a  general  grant  of  au- 
thority.* Hence,  without  express  or  plain  authority  of  this  nature, 
a  city  cannot  grant  a  permanent  right  or  easement  in  a  street  for 
the  benefit  of  private  parties  and  for  an  exclusively  private  purpose," 
In  the  absence  of  such  authority  the  city  cannot  grant  permission 
to  a  railroad  company  to  lay  a  tpw  or  siding  in  a  street  and  into 
private  premises  for  the  use  and  benefit  of  the  owner  of  the  premises ;  * 

'  Ackennan   v.   True,    175   N.    Y.  A  city  cannot  giant  the  right  to  lay 

353,  365,  tev'g  71   N.   ¥.   App.   Div.  pipea  in  the  strteU  for  the  purmte  of 

143;     People   ».   Aheam,    124   N.    Y.  distributing  amnumia  gat  for  Tefrigerat- 

App.  Div.  840,  847;    People  v.  Keat-  ing    purposes,    particiilarly    where    it 

ing,   W   N.   Y,   App.   Div.   348,   360,  appears  that  the  enterpriae  is  under- 

rcv'd  168  N.  Y.  390.  taken  for  the  advantage  of  a  limited 

*  Augusta  n.  Burum,  03  Ga.  68;  number  of  people  within  a  limited 
Delaware,  L.  &  W.  R.  Co.,  V.Buffalo,  district.  Rhinehart  v.  Redfield,  93 
158  N.  Y.  266,  268;  Ackennan  v.  N.  Y.  App.  Div.  410,  aff'd  179  N.  Y. 
True,  175  N  Y.  353,  366,  rev'g  71  569.  The  city  cannot  lease  a  portion 
N.  Y,  App.  Div.  143;  Hatfield  v.  of  a  certain  etreet  for  a  private  pur- 
Straus,  189  N.  Y.  208,  217.  poee.     It  was  so  held  in  a  case  where 

'  Snyder  v  Mt.  Fuliuld,  176  HI.  the  street  adjoined  a  river  which  had 
397;  Pennaylvania  Co.  v.  Chicago,  washed  away  a  portioa  of  the  stieet 
181  111.  289;  Heineck  v.  Groase,  99  rendering  travel  impoesible.  The 
HI.  App.  441 ;  Adams  v.  Ohio  Falla  washed  out  portion  was  leased  to  de- 
Car  Co.,  131  Ind.  375;  Aekerman  v.  fendant,  who  filled  it  in  and  erected 
True,  175  N.  Y.  353,  364;  Hatfield  v.  buildings  on  the  filled  land.  It  was 
atraus,  189  N.  Y.  208,  affg  117  N.  Y.  held  that  the  lease  was  invalid,  and 
App.  IXv.  671  the  erection  and  maintenance  of  the 

The  municipality  cannot  authorize  buildings  was  enjoined  at  the  suit  of 

the  constniction  of  a  bulkhead  or  plat-  a  property  owner  whose  lots  abutted 

form  the  entire  width  of  the  sidewalk  on  the   lyjnosite  aide  of  the   street, 

for  the  convenience  of  the  occupants  Labry  v.  Gilmour,  121  Ky.  367. 
of  a  building  in  loading  and  uiUoad-         *  Macon    o.    Harris,    73    Ga.    428; 

ing    goods.       Oiicago    Cold     Storage  a.  c.  75  Ga,  761 ;   Heath  v.  Des  Uoines 

Warehouse  Co  v.  People,  224  lU.  287.  &  St.  L.  R.  Co.,  61  Iowa,  11;  Mikeaell 
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nor  can  it  grant  to  an  individual  the  right  to  construct  a  bridge 
across  a  street  at  an  elevation  to  connect  opposite  buildings/  or  to 
construct  or  use  a  well,*  or  to  permit  the  construction  of  an  iee 
cAute  across  a  street,*  nor,  as  has  been  held,  can  it  authorize  the 
erection  and  maintenance  of  private  scales  in  connection  with  the 
business  of  an  abutter.*  A  city  cannot  farm  md  the  Greets  for  a  pri- 
vate business,  as  by  authorizing  an  individual  to  place  boxes  for 
waste  paper  along  the  curb  line,  and  to  collect  money  from  adver- 
tisements placed  thereon.*    Founded  upon  custom  and  necessity  it 

V.  Durkee,  34  Kan.  SOS;  b.  c.  36  Kan.  the  railroad,  ia  not  a  private  use,  and 

97;  Glaesanerv.  Aoheuser-BuschBrGw-  njay  be  autbonzed  by  the  munidiwl- 

iiig  Aaaoc.,  100  Ho.  508;  Montgomeiy  ity  with  the  aaaent  of  the  abutting 

11.  Trenton,  36  N.  J.  L.  79;    Swift  u.  owner.      Rothschild   v.    Chicago,    227 

Delaware,  L.  &  W.  R.  Co.,  66  N.  J.  Eq.  lU.  205,  rev'g  130  lU.  App.  M2. 
34;   Hatfield  v.  Strsua,  189  N.  Y.  208,         In   Townaend   v.    Ep^n,   93   Hd. 

217,  aff'g  117  N.   y.  App.   Div.   671;  537,   buildings  on  the   oppodte   ddea 

Cer^hino  v.  Oregon  S.  L.  R.  Co.,  26  of  a  street  had  been  connected  both 

Utah,  467.    See  alao  Bradley  v.  Pharr,  by  a  tunnel  and  by  a  covered  bridge. 

45  La.  An.  426;    Kuhl  v.  St.  Bernard  The  court  held  that  there  was  suS- 

Rend.  &  Fert.  Co.,  117  La.  86.  cient  evidence  of  special  infurj/  to  an 

But    the    rule    is    otherwiae    when  adjoining  proprietor  by  reason  of  the 

the  rwitch  jnay  be  vttd  by  any  person  construction  and  maintenance  of  the 

desiring   to   send   freight.      Stockdale  bridge    and   siutatnetf   an    injtinciion, 

V.  BJo  Grande  W.   R.   Co.,  28  Utah,  but   refused  to  enjoin  the  tunnel   on 

201.      It   has   been   held  that  an   or-  the   ground   tliat   it    did   not   appear 

dinancB  authoriiine  the  construction  that  the  plaintiff  was  injured  thereby. 
and  maintenance  <d  a  railroad  switch         *  Snyder   v.   Ht.   Piuasid,    170   IIL 

on  a  public  street  for  the  uw  of  a  slock-  397. 

^arda  company  created  for  the  conven-         '  Young   v.    Rothrock,    121    Iowa, 

lence    of     drovers,    dealers,    and    the  588. 

public    at    large,    is    not    invalid    as         •  Tell    City    v.    Bielefeld,    20   lod. 

enacted    for    private    purposes.      The  App.   1;    Cline  o.  Comnall,  21   Grant 

switch  as  coiBtructed  under  this  or-  fOnt.),  129.    See  also  Beiry-Hom  Coal 

dinance  is  for  a  public  use.     Knapp  v.  Co.   v,   Scruggs-McClure   Coal   Co.,   62 

St.  Louis  Tranrfer  Co.,   126  Mo.  26.  Mo.  App.  93. 

Similarly,  it  has  also  been  held  that        But  in   Iowa,  it  is  held  that  tbe 

an  expresa  company,  engaged  in  re-  municipality  may  authorise  the  ereo- 

ceiving    and    delivering    merchandise  ffon  o/ uei^A-woZes  in  the  street  in  front 

in   the   city   and   in   suburban   towns  of  the  premises  of  the  property  owiter, 

and    villagMj    is    engaged    in    public  when  it  does  not  interfere  with  public 

service  and  is  not  a  strictly   private  travel.     Having  eranted  a  pernut,  the 

business,    and    the    mvnicipality    may  city  cannot  revoke  it  unless  the  public 

authorite  a  niHich  to  connect  its  ware-  interests  require  revocation.     S^ncer 

bouse  with  the  tracks  of  a  street  rail-  v.  Andrew,  82   Iowa,   14.     But  if  the 

road.     The   switch   under  these   cii^  permit  or  license  ia  revoked  for  proper 

cumstances   is   for   a   public   purpose,  cause,  then  m^ntenance  of  the  sraJe   i 

Dulaney   v.   United   Railways  A  £1.  becomes  wrongful.     Emerson  r.  Bab-  . 

Co.,  104  Md.  423.  cock,  66  Iowa,  267.    A  platform  and 

'  Field   V.    Barling,    147    111.    556;  shed  with  machinery  therein,  such  as 

Bybee  v.  State,  94  Ind-  443;    Town-  farm  scales,  com-sHeller  operated  by 

send  r.  Epstein,  93  Hd.  537;    Beecher  steam,  Ac.,  are  unlawful  oDstructions 

o.  Newark,  64  N.  J,  L.  475,  aff'd  65  when  constructed  upon  or  over  a  side- 

N.  J.  L.  307;    Tilly  v.  Mitciiell  &  L.  wallc,  and  cannot  without  plain  le^la- 

Co.,  121  Wis.  1.     But  a  bridge  con-  tive  authority  be  authonied  by  the 

necting  a  sUitum  on  an  devoted  TuUToad  municipality.     State  v.  Vandalia,   119 

wilA  a  deparimertt  ttort  building,   and  Mo.  App.  406. 
avulable  to  all  peraona  travelling  on        *  State  v.  St.  Louis,  161  Mo.  371. 
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has  been  held  that  the  city  may,  to  a  limited  extent  and  for  a  rea- 
sonable time,  permit  a  private  person  to  lay  water  pipes  for  purely 
private  use,  and  that  such  a  use  of  the  streets  neither  perverts  them 
from  the  public  use  for  which  they  are  held,  nor  confers  a  cause  of 
action  upon  the  owner  of  the  fee.'  Similarly  it  has  also  been  held 
that  a  city  which  has  no  sewer  system  of  its  own  may  grant  to  a 
property  owner,  under  proper  circumstances  and  under  reasonable 
restrictions,  the  right  to  construct  a  private  tewer  in  the  streets  at 
his  own  expense,aad  such  sewer  may  be  used  by  him  without  in- 
terference by  other  citizens  and  property  owners,*  but  other  deci- 
sions deny  the  power  of  the  city  to  permit  the  laying  of  drains  in  a 
street  for  purely  private  purposes,* 

§  1177.  Oiiitractloni:  Fiidt,  Oandr,  and  Hark«t  Standi.  —  It  is 
a  diversion  of  the  public  streets  to  a  private  use  to  use  them  for 
frttU,  eandtf,  netoa,  and  market  stands  of  all  kinds,  particularly  when 
it  is  dooe  in  such  a  manner  as  to  cause  substantial  and  permanent 
obstruction  to  public  travel;  and  such  a  use  of  the  streets  cannot, 
witiiout  plain  legislative  authority,  be  authorized  by  the  city.*    The 

'  Smith  t>.  SmmonB,   103  P&.  32;  aa  to  private  drain,  Edd^  v.  Granger, 

Siuquebaima  Depot  v.  SimmonB,   112  19  R.  I.  105. 

Fa.  384.    But  compare  Vod  Duyne  v.  '  Boyden  p.  Walkley,  113  Micli.609; 

Knon  H»t  Mfc.  Co.,  71  N.  J.  Eq.  375,  Wood  o.  McGrath,  ISO  Pa.  451.     See 

vrhere  is  was  held  that  the  city  could  also  Stevens  v.  Muskegon,  111  Mich.  72. 

not  orant  any  such  right  in  a  street  of  '  Murrayr.  Gibson,  21  lU.  App.  488; 

which  the  title  to  the  fee  was  in  an-  Bennett  v.  Mt.  Vemon,  124  Iowa,  £37. 

other,    because    "the    easement    of   a  *  Costello   v.    State,    108   Ala.    45; 

highway  is  Umited  to  public  uses."  Heineck  e.  Grosse,  99  III.  App.  441 ; 

In  Califomia,  it  has  been  held  that  Pagames  v.  Chicago,  111  111.  App.  590; 

the  oumer  o/ fA« /m  of  the  street  has  the  Chicago  v.  Pooley,  112  III.  App.  343; 

ri^ht  to  use  it  to  lay  water  pipes  tor  Chicago  v.  Verdon,  119  111.  App,  494; 

pnvate  purposes  acnws  the  street,  and  State  v.  Berdetta,  73  Ind.  185;    State 

cannot   oe  prevented   from    so  using  v.  Meesolongitis,  74  Minn.  105;    Com- 

it  by  the   municipality,  although  the  monwealth     v.     Wentworth,     Bright, 

tight  is  subject  to  reasonable  regulation  (PaO  318.    See  also  Wade  v.  Nunnelly, 

in  the  interests  of  the  comfort  and  con-  19  Tex.  Civ.  App.  256. 

venience  of  the  community  as  a  whole.  Without  express  statutory  authON 

Colegrove  Water  Co.  v.  Hollywood,  151  ity  the  municipal  government  cannot 

Cal.  425.     Where  the  /«  of  the  street  grant  to  any  peison  the  right  to  erect 

was  in  the  abutters,  it  was  held  that  and  maintain,  in  the  public  street,  a 

Uia/  might  stretch  a  wire  oeron  it  at  a  structure  such  as  a  'perminent  fish-box 

height  of  eighty  feet  for  the  purpose  of  for    his    private    and    exclusive    use. 

transmitting  electric  current  from  one  Laingv.  Americus,  86Ga.  756.    Charter 

property  to  another.     Henry  v.  Gn-  authority  "to  regulate  all  matters  con- 

cionati,  25  Ohio  Cir.  Ct.  178.    A  city  nected  with  the  public  wharves  and  alt 

has  no  power  to  grant  a  permanent  and  business  conducted  thereon,  and  with 

irrevocable  right  lo  maintain  a  vxder  alIparks,places,&ad8treetsof thecity," 

pipe  for  exditsively_  private  use,  and  a  only  authorizes  the  regulation  of  proper 

permit  therefor  will  be   construed  as  and  lawful  uses  of  the  streets,  such  as 

a   revocable   license    only.      Eleter   v.  the  deposit  of  building  materials,  the    . 

^ringfield,  40  Ohio  St.  83.     See  also  unloading  of  vehicles,  &c.,  and  does  not 
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fact  that  the  abutting  owner  has  consented  to  such  use  of  Uie  public 
streets  does  not  confer  the  right  to  so  use  them.'  The  maintenance 
of  these  Toarket  alands  is  a  public  nuisance  and  indictable  at  common 
law  as  such.' 

§  1178  (699).  Opwiinei  in  Sidewalks;  T&nlU  nndw  Sldswalka  and 
Sttesta.  —  In  many  cities  lot  proprietors  upon  streets  are  per- 
mitted or  not  forbidden  to  make  openings  in  the  sidewalks,  in 
order  to  obtain  an  entrance  into  the  basement  or  cellar.  It  is  also 
the  usage  that  owners  of  buildings  may  make  openings  under  the 
sidewalk  or  street  to  obtain  additional  cellar  room.  If  the  fee  of 
the  street  is  in  the  municipality  in  trust  for  the  public  uses,  as  it 

aiitJwrae    &n    ordinance    for   Kranting  v.  MeBBolongitis,  74  Hinn.  165;    Com' 

permita  to  uae  a  portion  of  tno  aide-  monwealthu.Wentworth,  Bright.  (Pa.) 

walk  for  diaplayiozcoods  and  merchaa'  318.     On  an  indictment  for  maintain- 

diae.     People  t).   mllis,  9  N.  Y.  App.  ing  a  munici^l  nuisance,  vis.,  a  fruit 

Div.  214.  stand  on  a  mdanalk,  tbe  public  need 

It  has  been  held  that  under  statutory  not  show  any  injury  to  the  pubUo 

authority  the  city  of  New  York  may  rights.  CosteUo  v.  State,  108  Ala.  45. 
authorize     the     TnaiiUeTtartce    of    tmus         An  ordinance   which  prohibits  tbe 

ttandi  under  the  portions  of  the  streets  placing  of  materials  so  as  to  incom- 

occupied  by  the  stairways  of  elevated  mode  or  obstruct  free  passage  or  use 

railroads,  such  portions  of  the  street  of  the  sidewalk  is  violated  by  placing 

not  being  available  for  ordinary  pur-  boxes,  ikc.,  upon  the  sidewalk  in  front 

poses  of  passage.     People  v.  Keating,  of  defendant's  store  and  suEFeiing  them 

168  N.  Y.  390,  rev'g  62  N.  Y.  App.  to   remain   there.    .  Proof  that  some 

Div.  348;    People  v.  New  York  City,  person   had   been    actually   interfered 

20  N.  Y.  Misc.  189.     Where  a  villaKe  with  or  obstructed  in  his  uae  of  tbe 

ordinance  provided  that  the  sidewalk  sidewalk    is    unnecessary.      P^^^P}^   *■ 

in   front   of  certain   stores   should   be  Van  Houten,  13  N.  Y.  Uiac.  603.     A 

fourteen  feet  wide,  and  tliat  the  out-  city  ordinance  prohibiting  the  hanging 

side   ten    feet   should   be   of   uniform  of  goods  or  other  things  in  front  of  a 

grade  and  kept  clear  of  all  obstructions,  buHding  at  a  greater  distance  than  one 

but  the  inade  four  feet  were  left  un-  fool  does  not  apply  to  a  temporary 

graded,    and    might    be    occupied   for  structure   such    as   a    hanging   ladder 

stairways,   show    tables,   Ac,    by   the  erected   for  the   purpose   of  repairing 

owners   of    said   stores,    and    plajntitf  the  building.      Hexamer  v.  Webb,  101 

within  said  four  feet  kept  a  stand  for  N.  Y.  377,  386. 

tlie  sale  of  lemonade,  it  was  held  that         Stationary  lunch-stands  and  wagont 

such  stand  was  not  an  obstruction,  and  in  the  public  streets  are  an  illegal  ob- 

pl^ntiCF  was  not   liable   to  arrest  for  struction    and    cannot    without   plain 

keeping  the  same,  although  a  crowd  legislature  authority  be  authorised  by 

may  have  been  collected  in  front  of  it  the   municipality.      Conunonwealth   v. 

so  as  to  obstruct  the  street.    Barling«.  Morrison,   197  Mass.   199;    Spencer  «. 

West,    29    Wis.    307.      An    ordinance  Mahon,  75  8.  Car.  232.     A  Ecense  to 

declaring  it  to  be   unlawful  to  place  follow  the  avocation  of   a  peddler   or 

goods  for  sate  upon  the  sidewalk  to  a  hawker  or  a  street  vendor,   does  not 

greater  distance  than  that  prescribed,  confer  the  right  to  maintain  a  station- 

unplies  that  goods  may  be  so  placed  ary  lunch-stand  or  wagon.     Conunon- 

wittiin    such    limit.      Fhiladclptda    v.  wealth   v.    Morrison,    167    Mass.    199; 

Sheppard,  158  Pa.  347.  Galloso  v.  Sikeston,  124  Mo.  App.  380. 

'  Pf^ames  v.  Chicago,  111  III.  App.  Power  to  regulate  the  city  streets  does 

590;     Commonwealth  v.   Wentwortn,  not    authonze    the    municipality    to 

Bright.  (Pa.)  318.  enact  an  ordinance  leasing  swoes  in  » 

'  Coatello  V.    State,    108   Ala.    45;  street  to  produce  dealers.    Schop^  v. 

St»te  V.  BerdetU,  73  Ind.  185;   State  St.  Louis,  117  Mo.  131. 
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frequently  is,  it  extends  to  the  whole  street,  including  the  sidewalk; 
and  the  adjoining  lotowner  has,  it  seems  clear,  no  absolute  ri^t, 
as  against  the  public  or  the  municipality  charged  with  the  control 
of  the  streets,  to  appropriate  them  to  this  use.  And  in  our  judg- 
ment the  lot-owner's  right  it  not  substantially  greater  even  if  he 
has  the  fee  in  the  street  In  either  case,  to  recognize  such  a  right 
except  subject  to  municipal  regulation  would  be  inconsistent  with 
the  public  rights,  which  are  paramount  in  the  whole  street  to  the 
extent  of  all  legitimate  street  uses  and  servitudes  required,  or  which 
may  be  required,  for  the  public  benefit  and  convenience.  The  lot- 
owner's  rights  are  subject  to  the  paramount  rights  of  the  public; 
and  the  ri^ts  of  the  public  are  not  limited  to  a  mere  right  of  way, 
but  extend,  as  we  have  shown,  to  all  beneficial  legitimate  street 
uses,  as  the  public  good  or  convenience  may  from  time  to  time 
require.  The  use  of  the  streets  for  sewers,  tunnelling,  public  cis- 
terns, gas-pipes,  water  pipes,  and  other  improvements,  might  be 
seriously  affected  by  the  reci^ition  of  a  right  in  the  abutter  to 
make  at  pleasure  openings  in,  or  even  under,  the  sidewalk  or  street, 
except  subject  to  reasonable  municipal  regulatbn.  It  is  clear  that 
all  rights  of  this  character  are  subject  to  legislative  and  municipal 
r^ulatioD.' 

§1179  (700).  Same  Bnbjset.  —  Speaking  of  this  subject,  the 
Supreme  Court  of  Illinois  remarks:  "We  are  not  prepared  to  admit 
that  the  defendant  could,  by  reason  of  his  ownership  of  the  adjoin- 
ing property,  claim  the  absolute  right  to  take  up  the  sidewalk  and 
extend  his  coal-cellar  under  it;  bat  as  such  a  privilege  is  a  great 
convenience  in  a  city,  and  may,  with  proper  care,  be  exercised  with 
little  or  no  inconvenience  to  the  public,  we  think  that  the  authority 
to  make  such  cellars  may  be  implied,  in  the  absence  of  any  action 
of  the  corporate  authorities  to  the  contrary,  they  having  been  aware 
of  the  progress  of  the  work.  .  .  .  But,"  the  court  adds,  "while  we 
infer  a  license  thus  to  use  a  part  of  a  public  street,  it  is  on  the  con- 
dition that  the  person  doing  so  shall  use  more  than  ordviary  care 
and  expediiion  in  the  prosecution  of  the  work.  Neither  the  public 
nor  other  mdividuals  derive  any  possible  advantage  from  such  a  use 
of  the  sidewalk,  but  it  is  solely  for  the  benefit  of  the  person  thus 
using  it,  and  he  must  see  to  it  that  he  does  not  endanger  the  safety 
of  others,  and  that  he  incommodes  the  public  as  little  as  possible."  ' 

'  Winter  v.  Montgomery,  83  Ala.  '  Netoon  v.  Godfrey,  12  III.  22,  23. 
589;  Babbage  v.  Powers,  130  N.  Y.  Followed:  Gridl^  v.  Bloomington,  68 
281,  291,  dtmg  text;   in^a,  {  1170.        HI.  47,  50.     See  abo  Hdneck  v.  Groase, 
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§  1180.  Areu,  Oell&r-w^s,  and  TatdU.  —  The  right  of  an  abutto' 
to  construct  vaitUa  under  sidewalks,  or  to  make  openings  therein  for 
eellar-ioays,  or  to  enclose  areas,  within  the  line  of  the  street,  'a  not  an 
incident  of  ovmership  of  the  adjacent  premises,  or  implied  from 
such  ownership,  however  convenient  or  even  necessary  the  exer- 
cise of  such  an  authority  may  be  to  the  full  enjoyment  theKoi. 
The  implication  of  such  a  right  as  one  annexed  to  the  land  and 
arising  out  of  ownership  merely  would  lead  to  embarrassing  com- 
plications and  interfere  with  the  control  and  r^ulation  of  streets 
which  in  the  interests  of  the  public  is  reposed  in  the  public  au- 
thorities.* It  is,  however,  competent  for  the  legislature  to  authorize 
a  limited  use  of  the  sidewalks  in  front  of  buildings  in  cities  and 
villages  for  areor'watfs,  ceUar  openings,  or  ujulergrownd  vavUt,  for 
the  more  convenient  and  beneficial  enjoyment  of  the  adjacent 
premises,'  The  ■use  of  the  sidevxUk  for  these  purposes  restricts 
somewhat  the  free  and  unembarrassed  use  of  the  sidewalk  for 
pedestrians,  but  it  is  justified  on  the  ground  that  the  general  inter- 
ests are  served,  by  making  available  to  the  greatest  extent  valuable 
property,  increasing  business  facilities,  giving  encouragement  to 


Am'dv.  Conn,  192  ni,  210,  citing  ctksea;  ordinance   or  TegulBtiona  of  the  city, 

Babbage  v.  Powers,  130N.  Y.  261,  291,  &nd  interferes  with  no  existing  pubuo 

citing  text;  tupra,  i  1131,  note.    In  use  of  the  street.    Allen  v.  Bo^n,  159 

New   York,  in  a   cose  where  the  lot-  MaaH.  324.    A  nmilar  right  in  the  owner 

owner  owned  the  fee  to  the  centre  of  of  the  fee  to  construct  and  maintain  an 

the  street,  it  was  held  that  he  has  the  area  was  also  miatained  in  Dell  Rapida 

right  to  excavate  the  soil  under  the  Here.  Co.  v.  Dell  Rapids,  11  S.  Dak. 

mrfaee,  and  to  use  the  space  for  a  base-  116. 

meat  or  other  uses  which  do  not  intei^        Where  a  bridge  laat  cotutruded  to 

fere  with  the  public  rights  in  the  street,  earru  a  strut  over  railroad  tracks,  it  was 

McCarthy  v.  Syracuse,  46  N.  Y.   194.  held  that  the  railroad  company,  being 

See  also  cases  cited  in  the  last  note:  the  owner  of  the  fee  of  the  street,  might 

Fisher  v.  Thirkell,  21  Mich.  1,  referred  use  the  space  underneath  the  bridge 

to  pott,  li  1726,  1726,  note.     "What  in  anj  manner  not  incondstent  with 

may  be  deemed  a  reasonable  amd  proper  the  nght  of  public  travel,  and  could 

use  of  a  way,  pubhc  or  private,  must  therefore  appropriate  the  space  under- 

depend  much  on  the  local  dtuation  and  neath  the  bridge  to  railroad  purpoaes. 

much  on  pubhc  usage.     The  general  Adair  v.   Atlanta,    124   Ga.   288.      In 

use  and  acquieecence  of  the  pubhc  is  Henry  v.  Cincinnati,  26  Ohio  CSr.  Ct. 

evidence  of  the  right."     O'Linda  v.  178,  it  was  held  that  the  owners  of 

Lothrop,   21   Pick.   (Mass.)   292,   297;  the  fee  of  the  street  weK  entitled,  by 

Papworth  V.  Milwaukee,  64  Wis.  389;  virtue  c^  their  ownership,  to  stretch 

infra,  a  1183,  1224,  1687-1691.  a  wire  across  the  >tr«et  at  a  hdght  of 

'  Joi^nsen  v.   Squirt*,   144  N.   Y.  eighty  feet  to  transmit  electric  current 

280,  284;    Donnelly  v.  Rochester,  106  from   one    building   to   another.      See 

N.   Y.   315;     Potter   v.    Interborough  also  Brigantine  v.  Holland  Trust  Co., 

R.  T.  Co.,  54  N.  Y.  Miso.  423,  aff'd  124  (N.  J.)  35  Atl.  Rep.  344. 
N.  Y.  App.  Mv.  920.  '  Joi^nsen  v.  Squires,  144  N.  Y. 

But  in  Af (usocAuMtts,  it  is  held  that  280;      Louth    v.    Thompson,    1    Fen. 

when  the  fee  of  the  highway  or  street  is  (Del.)  149 ;   Ferry  f  ■  Castner,  124  Iowa, 

vested  in  the  abutter,  he  has  a  right  to  386;  b.  c.  130  Iowa,  703;  Qustafson 

excavate  under  the  sidewalk  (o  con-  v.  Hamm,  £6  Minn.  334. 
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impiOTement,  and  adding  to  taxable  values.'  The  l^fislative  power 
to  permit  the  use  of  the  streets  and  sidewalks  for  these  purposes 
may  be  delegated  to  the  municipal  authorities.*  A  vavlt  constructed 
under  a  permit  from  the  municipality  is  in  itself  a  species  of  prop- 
erty; it  is  regarded  in  New  York  as  in  the  nature  of  an  eaaemeid 
appurtmant  to  the  abutting  property,  and  the  owner  of  the  abut- 
ting property  may  protect  it  as  against  all  trespassers  as  fully  as 
any  other  property.*  Tlie  ri^ts,  we  think,  of  such  an  abutter  in 
vaults  constructed  under  municipal  authority  are  stricUy  speaking 
not  eatemenU  in  a  legal  sense,  but  are  rights  or  privilegea  based 
on  a  revocable  consent  or  license.  The  owner  of  the  abutdng 
property  may,  it  is  justly  held,  recover  damages  from  one  ne^^ 
gently  injuring  the  sidewalk  or  roof  of  the  vault,  rendering  its 

'  Joi^nsen  v.  Squirea,  144  N.  Y.  parta  by  tbe  public.  West  Chieaga  H. 
280,2841  Doimelly  c.  Rochest«r,  166  Assoc,  v.  Cohn,  192  m.  210,  216; 
N.  ¥.  315,  318.  In  Hatfield  v.  Straus,  Heineck  D.  Grosse,  99  ni.  App.  441.  A 
18GN.  Y.  208,  214,  it  ia  said  of  the  right  citjr  may  impose  conditions  upon  the 
to  coDgtnict  and  maintain  areaa,  ofrufter  in  respect  of  excavation  of  amaa 
oellai^wayH,  and  vaults,  that  "These  under  sidewalks,  and  until  such  con- 
and  all  similar  uses  of  the  public  streets  ditions  are  complied  with,  it  ma^  for- 
for  private  use  are  either  expressly  bid  such  excavatioa.  Davis  t>.  Clintoa, 
authoriied  by  statute,  or  sanctiooed  &0  Iowa,  585.  Penmssion  from  tbe 
by  the  courts  as  being  exceptions  to  city  council  to  construct  a  hatement 
the  general  rule,  bom  of  necesdty  and  staircoM  opening  in  the  sidewalk  re- 
justuied  by  public  convenience  and  buts  any  presumption  that  the  open- 
custom."  ing  is  a  nuisance.    Everett  v.  Marquette, 

'  In  niinois,  the  use  of  the  space  53  Hich.  460. 
underneath  the  sidewalks  for  vaults,  In  the  construction  of  a  vault  be- 
4c.,  may  be  permitted,  provided  its  neath  the  mdewalk,  pursuant  to  the 
use  doee  not  interfere  with  the  free  use  permit  of  a  city,  the  owner  of  the  abutting 
of  the  street  by  the  public.  Grejsten  premiaeg  ia  liable  for  damage*  to  pipea 
V.  Chicago,  14o  111.  451;  West  Chicago  and  other  structures  of  a  corporation 
Masonic  Assoc,  v.  Cohn,  192  111.  210,  mtuntained  in  the  city  streeto  under  a 
216;  Heineck  v.  Grosse,  DO  111.  App.  franchise  from  the  legislature  caused 
441.'  By  virtue  of  its  control  over  the  by  the  removal  of  the  support  of  such 
streets,  the  city  council  may,  by  pipes  and  structures,  although  there 
ordinance,  prohibit  the  construction  ot  may  be  no  negligence  on  the  part  of 
vaults  under  the  "roadway."  Burton  the  abutting  owner.  The  abutter  must 
Co.  V.  Chicaip,  236  111.  ^3.  A  city  so  exercise  his  privilege  of  constructing 
ordinance  which  prohitnts  tbe  construe-  a  vault  as  not  to  injure  the  pipes  and 
tion  of  cdlar  doors  extending  more  structures  in  the  city  streets.  New 
than  five  feet  into  the  street  and  which  York  Steam  Co.  v.  Foundation  Co., 
directs  tliat  every  uncovered  entrance  195  N.  Y.  43,  rev'g  123  N,  Y.  App. 
or  flight  of  steps  projecting  into  the  Ihv.  254. 

street  shall  be  enclosed  with  a  railing,  ■  Parish  o.  Baird,  160  N.  Y.  302, 
t^  impUcation  permits  the  construe-  afFg  19  N.  Y.  App.  Div.  629;  Matter 
tion  of  cellar-ways  witliin  the  limits  of  Brooklyn  Un.  El.  R.  Co.,  106  N.  Y. 
prescribed  and  not  in  other  respects  App.  Div.  111.  Where  the  abutdng 
transgresmog  the  ordinance.  Jor-  owner  owned  tbe  fee  of  the  street,  ic 
gensen  v.  Squires,  144  N.  Y.  280.  was  held  that  he  was  entitled  to  com- 

The  city  may  authorise  the  use  of  pensation  for  the  construction  of  ttte 
the  space  underneath  the  sidewalks  ptUar  of  an  elevated  railroad  in  a 
lor  vauUs,  Jkc.,  provided  it  does  not   vault  beneath  the  sidewalk.    Matter  of 

\ 1  '.     ..     !'S...p :a.i.     *i__     *..ii       n^^^i-i Tr_:..«.   CI     TJ     n«       me  TlT    ^t 
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repair  or  rebuilding  necessary.*  The  giving  of  conaejd  to  the  main- 
tenance of  a  vavlt  beneath  a  sidewalk  b  said  to  be  an  executive 
act,  which,  from  its  nature,  does  not  require  an  ordinance  or  reso- 
lution, as  in  the  case  of  a  le^slative  act,  or  a  written  decbion,  as 
in  the  case  of  a  judicial  act.  It  inay  he  given  OTaUy?  Permission 
to  construct  a  vault  may  be  inferred  from  acquiescence  in  ite  main- 
tenance for  many  years.'  TTie  presumption  of  the  assent  of  the 
public  authorities  applies  not  only  as  between  the  owner  of  the 
property  and  a  third  person,  but  also  as  against  the  city,  if  (here 
b  no  proof  to  overthrow  it,*  But  thb  presumption  b  not  that  tfie 
owner  or  hb  grantors  acquired  any  right  to  the  use  of  the  street  by 
prescription,  or  without  the  consent  of  the  proper  authorities,  but 
that  from  such  use  it  may  be  presumed  that  the  proper  consent 
was^ven.  It  b  a  presumption  only,  and  may  bedbplaced  byproof ; 
it  b  not  a  presumption  of  a  grant  of  the  title,  or  of  a  permanent 

*  W«stliche  Post  Assoc,  v.  Allen,  26  does  not  authorise  an  abutter  to  ex- 
Mo.  App,  181;  Parish  v.  Baird,  160  cavat«  a  vault,  place  a  btnler  and  ma- 
N.  Y.  302.  chinery  in  the  same  for  private  use,  and 

A  contractor  for  pavinK  the  city  to  construct  over  the  vault  a  raised 
street  under  a  contract  with  the  citv  platform  enclosed  by  a  tailing  in  place 
was  required  tfl  pile  on  the  sidewalk  of  the  court.  People  v.  Ahearn,  124 
along  the  Kne  of  the  work  a  certain  N.  Y.  App.  Div.  810.  To  enable  an 
quantity  of  the  stone  to  be  used.  In  abutting  proprietor  to  construct  an 
performing  his  contract  he  threw  the  area-way  eighty-five  feet  long,  five  f^t 
atone  on  the  sidewalk  in  such  a  negU-  wide,  to  E[ive  access  to  the  cellar  of  a 
gent  manner  as  to  injure  the  roof  of  a  new  buil£ng  (the  area-way  being  en- 
vault.  It  was  held  that  be  was  answer-  closed  by  a  stone  wall  and  iron  rail), 
able  to  the  owner  of  the  abutting  prem-  the  city  attempted  to  vacate  that  por- 
ises  for  the  resulting  damages,  and  tion  of  the  street.  The  ordinance 
that  the  measure  of  oamoges  was  the  showed  on  its  face  the  purpose  for 
cost  to  the  abutting  owner  of  restoring  which  the  vacation  of  that  portion  of 
the  vault  to  its  original  condition,  the  street  was  attempted.  It  was  held 
Parish  V.  Baird,  160  N.  Y.  302.  When  that  the  ordinance  attempted  to  vacate 
the  ordinance  provides  that  no  area  the  city  street  for  a  pnval«  purpose 
shall  extend  more  than  one-fifteenth  and  was  invalid;  that  the  area-way, 
part  of  the  width  of  any  street,  nor  in  wall,  and  rail  were  an  unauthorized 
any  case  more  than  five  feet  into  the  puipreature,  and  must  be  removed; 
street,  a  permit  authorizing  the  owner  and  that  the  city  could  not  by  ordinance 
to  construot  a  vavU,  under  the  sidewalk  grant  the  right  to  maintain  them. 
will  not  justify  the  maintenance  of  an  Smith  v.  McDowell,  148  111.  51.  Index, 
open  are»-way  extending  more  than  Vaeatum  of  StreeU. 
five  feet  from  the  building  line.  The  "  Babbage  o.  Powers,  130  N.  Y.  281, 
opening;  beyond  that  distance  is  un-  2S1. 

authonzed  ond  constitutes  a  nuisance         •  Chicago  v.  Robbins,  2  Black  (U.S.), 

per  se,  and  tm  lapse  oj  Unie  will  justify  418,  425;   Bobbins  v.  Chicago,  4  Wall. 

Its  maintenance  or  deprive  the  pubhc  (U.  8.)  657,  679;  Gridley  v.  Blooming- 

of  the  right  to  have  the  encroachment  ton,  6&  III.  47;    Qregsten  t>.  Chicago, 

removed  and  the    highway   restored.  145  III.  451 ;  Jennings  v.  Van  Schaick, 

NewYoACityf.  DePeyster,120N.  Y.  108N.Y.53O;   Babbage  o.  Powera,  130 

App.  Div.  762,  afi'd  ISO  N.  Y.  547.  N.  Y.  281 ;   Jorgeusen  v.  Squires,  144 

Index,  Limilaiiong  of  Actions.  N.  ¥.  280;   Canandoigua  v.  Foster,  156 

A  dty  ordinance  purporting  to  per-  N.  Y.  354;  Deshong  v.  New  York  City, 

mit  abutting  proprietors  on  a  street  to  176  N.  Y.  475,  483. 
enclose  a  court  nfteen  feet  wide  with         *  Deshong  v.  New  York  City,   176 

an  iron  railing  in  front  of  their  lots  N.  Y.  475,  4S3.  - 
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right  in  the  street,  as  no  power  exbts  in  the  authorities  to  make 
such  a  grant  or  to  confer  any  such  right.'  Hence,  where  an  office 
is  provided  for  by  statute  and  ordinance,  in  which  records  of  all 
applications  and  permits  for  vaults  are  filed  and  indexed,  and  dili- 
gent examination  of  such  records  shows  that  no  permit  for  building 
a  vault  in  front  of  a  lot  has  been  granted,  the  presumption  of  muni- 
cipal consent  arising  from  the  maintenance  of  die  vault  for  twenty- 
one  years  b  overcome,'  But  although  an  area-way,  cellar  opening, 
or  vault  within  the  limits  of  a  street  is  not  a  trespass  if  made  with 
the  municipal  assent,  express  or  implied,  or  a  nuisance  per  »e,  it 
may  be  a  nuisance  if  the  municipal  authorities  fail  to  take  steps  to 
see  that  it  b  properly  guarded  and  due  provbion  made  for  the 
safety  of  the  public'  And  the  person  who  receives  a  .permit  for 
the  construction  of  such  an  opening  impliedly  agrees  to  perform  the 
act  pennitted  with  due  care  for  the  safety  of  the  public  and  b  liable 
for  any  violation  of  duty  in  thb  regard.*  Whenever  the  exbtence 
of  the  vault  or  opening  interferes  with  the  public  use  of  the  street, 
the  right  to  maintain  it  terminates;  the  rights  of  individuals  under 
such  permits  must  be  regarded  as  subordinate  to  the  necessities  or 
requirements  of  the  public.'^  The  permit  may  be  revoked  when 
the  space  b  required  for  municipal  or  other  public  purposes.* 

§  1181.  Stepping  StoiwB,  mtcbinff  Posts,  Shad*  TroM,  Ac.  — The 
use  of  city  streets  for  the  erection  of  certain  conveniences  in  connec- 
tion with  the  abutting  premises  b  also  recognized;  but  it  b  to  be 
observed  that  such  uses,  so  far  as  recognized,  have  a  close  connec- 

'  DeehoDg  v.  New  York  Qty,  178  Deposit  Co.  ».  New  York  CSty,  96  N.  Y. 

N.  y.  475,  483.  App.  Div.  624;   Potter  r.  Interborough 

'  Deahong  v.  New  York  CSty,  176  R.  T.  Co.,  54  N.  Y.  Misc.  423,  aff'd  124 

N.  Y.  476.  N.  Y.  App.  Div.  920. 

*  Donnelly  v,  Rochester,  166  N.  Y.  A  permit  to  construct  &  vault  under 
31S.  A  property  owner  cannot  so  con-  a  sidewalk  ia  a  mere  license  which  may 
struct  a  cef^-uvitf  as  to  appropriate  the  be  revoked  by  the  city,  and  the  vault 
sidewalk  in  front  of  his  neighbor's  prop-  filled  up  at  any  time.  Winter  v.  Mont- 
erty  for  a  landing.  Ferry  v.  Castncr,  gomery,  93  Ala.  539.  But  in  Grtvsten 
124  Iowa,  386;  e.c.  130  Iowa,  703.  c.  Chicago,  145  HI.  451,  it  was  held  that 

*  Jennings  v.  Van  Schaick,  108  N.  Y.  when  a,  city  gives  a  permit  for  a  vault 
530;  Babtuige  n.  Powers,  130  N.  Y.  and  exacts  a  valuable  consideration 
281,  286;  Cuiandaigua  v.  Fo9t«r,  156  therefor,  and  the  permit  expreasiy 
N.  Y.  354;  Devine  v.  National  Wall  states  that  it  is  subject  to  the  nght  to 
Paper  Co.,  95  N,  Y.  App.  Div.  194,  ruvoke  it  and  re-enter  whenever  the 
aSd  182  N.  Y.  565.  public  interests  require,   and  also  for 

'  Deahong  v.  New  York  City,   176  failure  to  comply  with  the  terms  and 

N.  Y.  475,  480;  Potter  c.  Interborough  conditions  thereof,  the  permit  is  only 

R.  T.  Co.,  54  N.  Y.  Misc.  423,  aff'd  124  revocable  by  the  city  when  the  public 

N.  Y.  App.  Div.  920.    See  also  Shelton  interests   require   it,   and   the   city   is 

Co.  v.  Birmingham,  61  Conn.  518,  estopped  from  revoking  it  for  other 

'  Winter  v.   Montgomei7,   83   Ala.  reasons,  t.  g.,  for  the  benefit  aad  ad- 

£89;  s.  c.  93  Ala.  539;   Ijncoln  Safe  vantage  of  an  adjoioing  owner. 
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tion  with  and  relation  to  the  public  enjoyment  Thus  the  abuttiiig 
owner  may,  with  the  assent  of  a  municipality,  express  or  implied, 
erect  hiiching  posts  for  the  use  and  convenience  of  himself  and  the 
public  without  creating  a  nubance,  provided  such  hitching  posts 
do  not  materially  interfere  with '  or  obstruct  the  public  travel.' 
Similarly,  a3  long  as  a  sufficient  way  is  left  for  the  public  conven- 
ience, he  may  erect  stepping  stones.^  So,  too,  the  municipally,  or 
the  abutting  owner  with  the  assent  and  permission  of  the  muni- 
cipality, may  lay  ovt  grass  jdats  on  the  sides  of  the  streets,  set  out 
trees  therein,  and  protect  both  grass  and  trees  from  injury  by  fences 
or  other  reasonable  means.  It  may  thus  to  a  reasonable  extent  and 
for  a  useful  public  purpose  narrow  the  driveway  and  exclude  teams 
altogether  from  the  sides  of  the  street.'  The  municipality  may 
also,  under  reasonable  regulations  and  conditions,  permit  private 
driveways  to  be  built  from  the  lands  of  abutting  owners  to  the  drivfr 
way  of  the  street,  and  when  they  pass  near  trees  or  grass  plots  pro- 
tect them  from  trespass  from  those  driving  in  or  out  For  this 
purpose  they  may  bend  the  line  of  the  curbing  in  towards  the  side- 
walk so  that  it  will  limit  the  driveway  and  prevent  teams  from  pass- 
ing over  the  grass  or  running  against  the  trees,  or  for  this  purpose 
it  may  permit  the  use  of  stones.* 

%  1182.  Porchas,  Bay  Wlndowa,  OomlcH,  vid  OnumonUtl  Projw- 
tioiii.  —  No  uniform  rule  appears  to  be  adopted  in  the  different 

'  Macomber  v.  Taunton,  100  Mass,  dnce  it  ia  intended  to  guard  againat 

255.      See   also   Louth  v.   Tliompson,  acddents  resulting  from  runaway  teams 

1  Fea.  (Del.)  149.  or  horses.    It  is  quite  conceivable  tiiat 

*  Wolff  V.  District  of  Columbia,  a.  shade  tree  located  within  the  bound- 
ISC  U.  8.  152,  aS'g  21  App.  D.  C.  464;  ariea  of  the  street  or-  highway  may 
Dubois  tj.  Kingston,  102  N.  Y.  219;  cause  an  accident  or  injury  to  a  pn- 
Robert  v.  Powell,  168  N.  Y.  411,  aff'^  vate  individual  using  the  street.  But 
40  N.  Y.  App.  Div.  613;  Cincinnati  it  does  not  follow  tnat  it  constitutes 
V.  Fleischer,  63  Ohio  St.  220;  Louth  a  public  nuisance  in  the  highway." 
B.  Thompson,  I  Pen.  (Del.)  149.  Per  O'Brien,  J.,  in  Robert  v.  Powell, 
Contra,  DavU  v.  Austin,  22  Tex.  av.  168  N.  Y.  411,  414.  Whether  a  »(«>- 
App.  460.  ying  tttm«  is  a  nuisance  so  as  to  render 

"There    are    some    objecta    which  its  owner  liable  in  damages  to  a  perBon 

may  be  placed  in  or  exist  in  a  public  injured  by  a  collision  therewith  ia  a 

Btreet,  such  as  iBater  hydranti,  Intching  question  of  fact,  the  detennination  of 

potfU,  telegraph  poles,  awnirtg  posts,  or  which   is    dependent   upon   the   cliar- 

stepping   sttmes,   such   as  the   one   de-  acter,  location,  and  effect  of  the  alleged 

scribed  in  this  case,  which  cannot  be  obstruction.    Nutter  v.  Peari,  71  N.  H. 

held  to  constitute  a  nuisance.     They  247. 

are  in  some  reepecte  incidental  to  the         '  Dougherty    v.     Horseheads,     169 

proper  use  of  the  street  as  a  public  N.  Y.  164,  168,  rev'g  5  N.  Y.  App.  Div. 

highway.      A    hitching    post,    for   in-  625. 

stance,  in  front  of  a  private  residence,        *  Dougherty    v.    Horsebeads,    159 

is  intended,  not  only  for  the  conven-  N.  Y,  164, 168,  rev'g  5  N.  Y,  App,  Div. 

ience  of  the  private   individual,  but  625. 
tor  the  safety  of  the  public  as  well, 
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jurisdictions  on  the  question  whether  porches,  bay  witidows,  cornices, 
and  other  ornamental  projectums  encroaching  on  the  street,  may 
lawfully  be  erected  wiUi  the  assent  of  the  municipality,  express  or 
implied.  In  some  States  the  decisions  declare  that  the  legislature 
has  power  to  authorize  these  structures  within  reasonable  limits, 
and  that  such  a  use  of  the  streets  is  not  a  perversion  of  the  streets 
from  their  proper  and  legitimate  uses.'  In  these  States  it  b  also 
held  that  this  power  may  be  delected  to  the  municipality,  which, 
by  virtue  of  its  control  over  the  city  streets,  may  make  proper  and 
reasonable  regulations  as  to  the  erection  of  these  projections;  and 
that  such  structures  erected  under  permits  from  the  municipality 
are  not  illegal  encroachments  or  obstructions.'    On  the  other  hand, 

'  Maasaehuaetls.      A    statute    pro-  even,  may  be  so  low  down,  and  project 

viding  that  doorOepa  shaU  Dot  project  so  far  into  a  street,  as  to  obstruct  or 

into  a  dty  street  for  more  than  a  given  incommode  the  public  travel;    and  in 

distance  is  vaUd  under  the  constitu-  such  a   case   the   structure   would   be 

tioD.    This  statute,  although  n«^tive  a   public   nuisance,    and  its   removal 

in  form,  confers  implied  authority  to  compelled.     But  aa  eight-inch  cornice  * 

occupy  the  street  to  the  extent  indi-  on  tno  gable-end  of  a  two-etory  build- 

cated,    and   justifies   the    use    of   the  iiw  could  never  be  so  r^arded.     And 

privilege  on  the  part  of  an  abutter,  whether  in  any  particuur  case  such 

Cushing   V.    Boston,    122    Mass.    173;  a  structure  is  or  la  not  a  nuisance  is 

B.  c.   124  Mass.  434;     128  Mass.   330.  to  be  decided  in  the  exerciae  of  sound 

Statutory  provisions  authorizing  cities  practical     common     sense,     and     not 

to  "make  such  rules  and  regmatioos  on    merely    imaginary    or   theoretical 

for  the  erection  and  maintenance  of  grounds.     The    public   must    not   be 

balustrades  or  other  projections  upon  made  to  suffer  any  real  inconvenience, 

the  sides  or  roofs  of  buildings  therein  nor  should  the  owner  be  deprived  of 

as  the  safety  of  the  public  requires,"  any  such  reasonable   use  of  his  land 

and  to  make  "all  such  salutary  and  as  will  not  incommode  the  public." 

needful  by-laws  as  towns  by  the  laws  In  Hay  v.  Weber,  79  Wis.  687,  it  was 

of  this  Commonwealth  have  power  to  held   that   an   abutting   owner   could 

make,"  do  not  authorize  a  city  to  pass  not  maintain  a  private  action  to  en* 

an    ordinance    prohibiting    the    main-  join    the    construction    and    mainte- 

tenance  of  doorsteps  witmn  the  limits  nance    of    a    hay    window    projecting 

of  a  highway.    Doorsteps  do  not  come  eighteen    inches    over    the    sidewalk, 

within  the  t«rms  of  these  provisions,  when   the   window    did   not   interfere 

Cuahing  «.  Boston,  128  Mass.  330.  with  public  travel.     The  bay  window 

In  Farnsworth  v.  Rockland,  S3  Me.  in  this  case  interfered  with  the  view 

SOS,    512,    the    court    expressed    the  of  the   plaintiff's  premises  only.     It 

OFAnion  that  the  ownersAtp  o/  the  fee  was  held  that  the  damage  was  too  ro- 

justifies    the    maintenance    of    amail  mote    and    speculative    to    justify    a 

cwiiantiM,    bay   teindoux,   and   cornices  private  action  by  an  abutter, 
overhanging  the  sidewalk,  if  they  do         A    statute    which    prohibited    any 

not  interfere  with  travel.     Wailon,  J.,  projedion  in  front  of  any  building  over 

said:    "Not  only  cornices,   but  small  or  upon  the  siden^k   was   construed 

halconies     and    bay    wiudows,     often  to  have  no  application  to  projections 

overhang  sidewalks.     And  if  they  do  upon   the   front   of   a   building   which 

not  interfere  with  or  incommode  public  were   too   high   up   to   interfere    with 

travel,  such  structures  are  not  unlaw-  free     passage     along     the     sidewalk, 

ful.     The  owner  of  land  over  which  a  Goldstraw  v.  Duckworth,  L.  R.  5  Q. 

pubUc  way  passes  has  a  right  to  occupy  B.  Div.  276.    But  see  to  the  contrary, 

the  land  above  and  below  its  surface  Garland  v.  Towne,  55  N.  H.  55;  State 

to  any  extent  that  will  not  impair  its  v.  Kean,  69  N.  H.  122. 
usefulness  for  a  way.     Of  course,  a        '  Pennaj/lvania.     In  Livingston  «. 

bay  window,  or  a  balcony,  or  a  cornice  Wolf,  136  Pa.  519,  it  was  held  that 
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other  decisions  declare  that  a  projection  of  thb  nature  is  not  a 
proper  street  use;  that  the  city  merely  by  virtue  of  ita  control  over 
the  streets  has  no  power  to  permit  the  erection  or  construction  of 
porches,  bay  windows,  &c.,  projecting  beyond  the  street  line;  and 
that  an  encroachment  of  this  nature  cannot  be  justified  under  a 
municipal  permit  or  license.'     The  decisions,   however,  appear 


sidewalks  may  be  obstructed  by  door-  alley  waya,  cellar  doore,  steps,  poreheB, 
steps,  bay  windows,  cornices,  and  and  verandas.  The  banlc  building 
the  uke.  But  this  power  miiert  be  was  the  most  costly  building  in  the 
exercised  under  regulations  that  are  borouf^h,  and  a  former  owner  of  the 
general  and  uniform,  as  well  as  ica-  lot  had  an  area  which  encroached  on 
Bonable  and  certain,  and  in  confonmty  the  street.  The  lower  court  dismisaed 
with  the  constitution  and  laws.  Hence,  the  bill  oa  the  ground  that  in  the  ab- 
in  the  same  case  it  was  held  that  a  sence  of  municipal  regulation  lot- 
borough  ordinance  authorizing  the  owners  might,  for  purposes  of  necessity, 
use  of  three  feet  six  inches  of  the  ornament,  or  convenience,  partially 
'  foot-wa^r  for  cellar  entrances  and  obstruct  a  highway  iu  a  reasonable 
prohibitiog  the  erectioa  of  bay  win-  manner  so  as  not  to  prevent  the  use 
dows  ^projecting  more  than  twenty-  of  the  highway  by  the  public,  and  that 
ei^ht  inches  upon  a  street  sixty  feet  the  encroachment  in  this  case  was 
wide  is  not  unreasonable,  ana  that  not  unreasonable.  The  Supreme  Court 
an  overhanging  balcony  and  bay  being  equally  divided  in  opinion,  the 
window  projecting  leas  than  twenty-  jud^ent  was  affirmed  without  an 
eight  incnes  will  not  be  enjoined.  AI-  opinion  by  any  of  the  judces.  Cam- 
tboiwh  the  ordinance  does  not  ex-  raonwealth  v.  First  Nat.  Bank,  207 
pressly  declare  that  bay  windows,  &c.,  Pa.  255.  Where  the  ashlar  or  true 
may   project,  yet  the   forbidding   the   line  of  a  building  conforms  to  the  line 


extension   of   such   structures   beyond  of  the  street,  but  the  ornamental  pai 

a  fixed  limit  by  necessary  implication  encroach  on  it,  an  injunction  will  n 

Eermita  their  erection  within  that  be  granted  to  restrain  the  mainte- 
[uit.  Statutory  authority  to  the  nance  of  such  buildings,  especially' 
city  council  to  make  and  establish  when  justified  by  the  cuitom  of  years, 
rules  and  regulations  for  the  erection  and  the  citj*  council  has  nob  legislated 
of  bay  viCtidoxiJs  does  not  authorize  on  the  subject,  Philadelphia  v.  Ptea- 
the  council  to  grant  a  permit  by  special  byterian  Board,  fl  Phila.  499.  Infra, 
ordinance  for  the  construction  of  a  j  I1S3.  The  attomev-j7«r)«r<i2  may  main- 
bay  window  beyond  the  building  line  tain  an  action  in  the  name  of  the  Slate 
on  one  particular  hoiiae.  Reimer's  to  enjoin  the  unlawful  construction  of 
Appeal,  100  Pa.  182.  a  bay  windav).     Reimer's  Appeal,  100 

■  On  a  bill  in  equity  by  the  State  to  Pa.  182. 
restrain  an  encroachment  on  a  side-  A  permit  to  eonttmct  a  veranda 
walk,  it  appeared  that  a  bank  in  erect-  over  t&e  sidewalk  is  merely  a  revoeabte 
ing  its  bank  building  on  the  comer  license  and  contains  none  of  the  ele- 
of  a  main  street  of  tne  borough  pro-  ments  of  a  contract.  Winter  v.  Mont- 
posed  to  take  along  the  side  street  gomery,  83  Ala.  589.  So  held  also 
lor  the  ptirpote  of  an  area  a  strip  of  with  reference  to  a  license  or  permit 
ground  forty-two  feet  in  length,  two  for  a  stoop.  New  York  Oty  v.  United 
feet  nine  inches  in  width,  and  five  feet  States  Trust  Co.,  116  N.  YT  App.  EHv. 
two    inches    in    depth.      And    also    a  349. 

shorter  strip  of  the  sidewalk  for  the        )  People  v.   Harris,  203    III.   272; 

approaches  and  steps  into  the  second  Anisfield  Co.  v.  Grossman,  98  111.  App. 

story  of   the   building  of  a   width   of  ISO;    Cincinnati,   R,   &  M.   R.   Co.  d. 

about  three  feet.    The  side  street  was  Millet,  36  Ind.  App.  26;    Forbes  «. 

about  forty  feet  wide,  having  a  side-  Detroit,  139  Mich.  280.    An  ordinance 

walk  about  seven  feet  wide.     There  permitting  the  constructioa  of  a  baji 
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uniformly  to  recognize  the  fact  that  if  a  structure  of  this  kind  be 
erected  without  the  conseut  of  Uie  municipality,  either  express  or 

or  show  wMdoTB  encroaohing  on  the  and  therafore  the  court  in  the  exercise 

sidewalk  eighteen  inches  in  congidera-  olite  discretionary  power  was  justified 

tion  of  an  annual  payment  to  the  city  in  refusing   an  injunction.     That   this 

for  the   privilege  and  for  a  limited  case  was  r^Uy  decided  upon  the  ground 

term,   is   void   aa   authorizing   an   en-  that  an  injunction  was  properly  denied 

croachment  upon  the  street,  although  in  the  discretioD  of  the  court  appears 

it  is  revocable  at  pleasure.     Anisfield  from  the  remarks  of  the  Court  ot  Ap- 

Co.  V.  Groesman,  98  111.  App.  180.     A  peala  in  Conabeer  v.  New  York  Cent.  & 

permanent     outBide     atainoay     erected  H.  R.  R.  Co.,  156  N,  Y.  474   489,  and 

over  the  sidewalk  is  an  encroachment  in  Ackerman  v.  True,  175  N.  Y.  3S3, 

and  a  nuiaance,  and  cannot  be  au-  366.    In  the  latt«r  case  it  was  said  that 

thoiiied  by  the   council.     McCormick  the   earlier   decision    bad   canied   the 

V.  Weaver,  144  Mich.  6.  doctrine  of  the  power  ot  the  le|^sla- 

Newi  York.    In  this  State  the  earlier  ture  to  legalize  temporary  eret^ons 

decisions   appear  to   have   recognised  and   other   encroachments   to   its   ex- 

tbe  power  of  the  municipality,  acting  treme  limit;    "but  that  cose  was  sus- 

under  delegat«d  authority,  to  license  tained  upon  the  ground  that  there 

and  permit  the  construction  of  porches,  was  no  practical  interference  with  the 

bay  un7uiow8,  &a.,  encroaching  on  the  street    ariedog   chiefly   from    the    fact 

street,  but  the  trend  of  the  later  de-  that    upon    the    plaintiS's    adjoining 

(^ons   aeems   to   be   adverse   to    the  property  there  was  an  erection  whinh 

existence  of  any  such  power,  either  extended  into  the  street  a  greater  dia- 

in  the  Iwslature  or  in  the  munirapal-  tanee,   that  there   was   no   finding   or 

ity.     In  Wormser  v.  Brown,  149  ti.  Y.  proof    of   any    pecuniary    damage    or 

163,   aff'g   72   Hun    (N.   Y.),   93,   the  material    injury    by    reason    of    such 

question   arose    between    two   adjoin-  erection,   and   that   the   discretion   of 

ing  property  owners  whether  the  de-  the  trial  court  in  denying  relief  by 

fendant   might   lawfully  erect   a   bay  injunction  would  not  be  disturbed  in 

window  extending  six  feet  beyond  the  the  absence   of  any   proof  or  finding 

building  line  but  within  the  stoop  line  of  substantial  damage." 
of  the  street.     The  commissioneiB  of         In   Broadbelt   v.    Loew,    15   N.    Y. 

public   parks,   acting  under  statutory  App.   Div.  343,  aff'd   102  N.  Y.   642, 

authority,    had   granted   a  permit   to  the  plaintiff  brought  an  action  to  com- 

'  the  defendant  for  the  erection  of  the  pel    the    specific    performance    of    a 

window.       The     plaintiffs     contended  contract  for  the  exchange  of  real  es- 

that   the   commisdoners    had   no   au-  tate.     PMntiEf  tendered  a  deed  of  the 

thority  to  grant  the  permit,  but  the  premises   to   be  conveyed   by  him   to 

court    held    that    authority    for   that  the   defendant.      The   tender   was   re- 

iiurpoae,  so  far  as  it  existed,  was  con-  jected  and  defendant  refused  to  con- 
erred  upon  the  department  of  parka,  aummate  the  trensaction  upon  the 
and  not  upon  the  city  counol.  It  ground  that  plaintiff  could  not  con- 
appeared  that  the  ba^  window  erected  vey  a  marketable  title  by  reason  of 
t^  the  defendants  did  not  extend  be-  encroachments  on  the  public  street, 
yond  the  building  tine  of  the  street  The  particular  encroachments  involved 
a  greater  distance  than  the  stoop  in  the  case  were  the  encroachment  of 
upon  the  plaintiffs'  adjoining  prop-  tux  bay  vrindotes  less  than  eight  inches 
,  erty,  and  that  therefore  there  was  no  and  the  encroachment  of  the  ttoop  a 
practical  interference  with  the  use  of  httle  over  six  feet.  The  lower  appel- 
the  street  ao  far  as  the  plaintiffs  were  late  court  appears  to  have  been  of  the 
concerned.  The  court  used  dicta  as  opinion  that  the  alleged  encroach- 
to  the  power  of  the  legislature  to  au-  ments  were  not  of  such  a  character 
thorize  structures  in  the  street,  which  that  an  adjoining  proprietor  could 
without  such  authority  and  under  compltun  thereof,  lor  it  remarked  that, 
the  common  law  would  be  encroach-  upon  the  facts,  the  question  of  the 
ments  or  obstructions.  But  the  case  right  to  maintain  the  bay  windows 
appears  to  have  been  decided  upon  the  and  stoop  could  only  arise  between 
ground  that  under  the  peculiar  circum-  the  municipal  authorities  and  the 
stances  the  plaintiffs  failed  to  establish  owner  of  the  building  fronting  on  the 
any  damage  to  their  property  interests,  public   street,   but  the  so-called  ob- 
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implied,  it  is  an  illegal  obstruction  which  may  be  removed  at  the 
auit  of  the  proper  public  authorities,  or  of  an  adjoining  owner  who 
8uff»9  special  damage  by  reason  thereof.' 

fltnictions  were  not  of  auch  a  character  rev'g  71  N.  Y.  App.  Div.  143,  the  de- 
aa   to   constitute   ft   public    nuisance  fencunt  erect«d  a  house  on  a  lot  ad- 


affecUng  a  piivate  right.     The  lower  joining  the  property  of  the  plaintiff. 

appellate    court,   however,    held    that  The  northeriy  wall  of  this  house  was 

the  bay  windows  and  stoop  were  au-  extended  thi«e  feet  six  inchee  beyond 

thorized  by  ordinance  permitting  the  the  easterly  line  of  the  street  and  had 

construction  of  bay  windows  not  ex-  what  is  known  as  a  MiieU  front  or  bay 

tending   beyond   the   house  line   more  teindow  extending  into  Riverside  Drive. 

than  one  foot  and  the  construction  of  This  swell  front  or  bay  window  was  so 

poTchea  extending  into  the  street  not  erected  as  to  fotm  a  curve  tenninating 

mote  than  one-tenth  part  of  the  width  on  the  partv  or  dividing  wall  of  the 

thereof,    nor    more    than    seven    feet,  defendant's  building.    It  was  sought  to 

and  it  held  that  none  of  the  objections  justifv  this  erection  under  a  permit 

taken  affected  the  marketability  of  the  issued  to  the  defendant  pursuant  to  a 

title  to  the  property.    This  decision  statute    which    authorixed    the    park 

was  affirmed  by  the  Court  of  Appeals  commissioner  to   regulate  the   projec- 

upon  the  opimon  of  tbe  court  below,  tions  and  deteimine  the  Lnea  of  curb 

See  to  the  same  effect,  Levy  v.  Hitl,  50  and  other  surface  constructions  of  oU 

N.  Y.  Add.  IMv.  294 ;  Close  v.  Witbeck,  streete  lying   within  any  park,  Ac.,  in 

126  N.  Y.  App.  Div.  644.  his  juiisdiction,  or  witnin  a  distance 

In  Ackerman  v.  True,  175  N,  Y.  363,  of  three  hundred  and  fifty  feet  from 


>  The  following  proiections  main-  street   is   also  indictable   under  this 
tained  without  statutory  authority  and  statute.    Gariand  «.  Towne,  5S  N,  H. 

y  imndow  u 


iteps  projecting  into  street.  Common-  erected  in  disregard  oi 

wealth   V.    Blajsdell,    107   Mass.    234;  proper  municip^  autht ,  „_ 

etone  colamja  extending  twenty-two  to  out  any  ordinance  making  provisian 
twenty-six  inches  beyond  the  Duilding  for  the  erection  thereof,  the  reasonable- 
line.  First  Nat.  Bank  v.  Tyson,  144  nessorunresaonablencBsof  theobstruc- 
Ala.  457;  S.  c.  133  Ala.  459;  bat/  win-  tion  of  the  street,  and  its  necessity, 
dow  projecting  four  feet  seven  inches  convenience,  or  ornament,  are  not  mat- 
beyond  the  street  line,  but  situated  tera  to  be  submitted  to  the  jury,  upon 
eight  feet  above  the  sidewalk,  State  v.  the  question  of  nuisance  or  not.  i,i  the 
Kean,  69  N.  H.  122;  itctmd  story  bay  absence  of  an  express  municipal  author- 
mndou).  Commonwealth  v.  Kembel,  30  isation,  evidence  that  other  bay  wind- 
Pa.  Super.  Ct.  199;  baiconj/ projecting  ows  extentUng  over  the  building  line  are 
sax  feet,  but  sixteen  feet  above  the  permitted  to  exist  is  not  admisaible  as  a 
street,  McCormick  v.  South  Park  defence.  Commonwealth  o.  Kembel,  30 
Com'ra,  150111.  516;  projecting  cornice.  Pa.  Super.  Ct.  199.  Park  commissoners 
Grove  o.  Ft.  Wayne,  45  Ind.  429;  over-  may  be  vested  by  the  legislature  with 
hoTiffing  roof.  Garland  v.  Towne,  66  the  same  powers  in  respect  to  parks 
N.  H.  55.  See  also  People  v.  Haher,  and  streets  leading  thereto  as  aie  con- 
141  N.  Y.  330.  ferred  upon  cities,  and  in  such  a  case 
A  bav  vrindov)  projecting  over  four  their  powers  were  held  not  concurrent 
feet  and  bc^nning  eieht  feet  above  the  with  the  dty,  but  exclusive.  Where  a 
surface  is  an  encroaclmient  and  a  nui-  balcony  is  proposed  to  be  projected  over 
aance  at  common  law;  and  is  indict-  into  a  street,  their  permission  is  necee- 
able  both  at  common  law  and  under  a  aary;  and  when  it  is  refused  it  is  no 
statute  which  declares  that  "if  any  answer  that  such  structures  have  been 
building,  structure,  or  fence  is  erected  repeatedly  allowed  by  the  dty,  plans 
or  continued  upon  or  over  any  highway  having  in  each  case  been  submitted  to 
so  as  to  obstruct  the  same  or  lessen  the  and  approved  by  the  city  authorities. 
full  width  thereof,  it  shall  be  deemed  a  McCormick  v.  South  Park  Com'ra    160 

BubUc  nuisance."    State  v.  Kean,  69  HI.  516.    See  also  Wormser  r.  Brown, 

■.  H.  122.    A  roof  overhan^og  a  city  149  N.  Y.  163,  cited  tupra. 
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§  1183  (734).    Abattar'B  BigbU  la  BespMt  ot  Doors,  Shattsn,  Iron 
Oifttings,  Ac;  Umss.  —  The  owners  of  lots  bordering  upon  atreets 

tbe  outer  bounda^  thereof.  The  recede  tea  feet  from  the  building  line 
court,  however,  held  that  this  statute  of  the  street,  and  that  no  building 
did  not  authorize  the  park  oomnuB-  should  be  erected  beyond  that  limit 
aioDer  to  give  a  pennit  to  an  abutting  "other  than  such  as  now  is  or  here- 
owner  to  encroach  upon  tbe  street  by  after  may  be  permitted  by  law  to  be 
the  erection  of  permanent  and  sub-  built  or  erected  in  «aid  city  between 
stantial  structures  therein,  and  Mar-  what  is  known  as  the  exterior  building 
tin,  J,,  who  delivered  the  opinion  of  the  or  house  line  and  the  exterior  area  or 
court,  declared:  "Moreover,  if  that  stoop  line."  Defendant  proposed  to 
statute  were  to  be  thus  construed,  its  erect  a  building  upon  which  there  were 
constitutionaUty  would  be  at  least  two  eo-caiUd  oay  vnndmot,  one  having 
doubtful,  for  even  the  leeislature  can-  a  frontage  of  eighteen  feet  eight  inches 
not  authorize  the  -conJemnatioQ  of  and  the  other  of  nineteen  feet  three 
private  property  for  other  than  public  inches,  extending  three  feet  beyond 
uaea."  In  McMillan  v.  IGaw  &,  Er-  the  agreed  line.  The  rest  of  the  build- 
bmger  Const.  Co.,  107  N.  Y.  App.  Hv.  ing  waa  to  be  built  on  the  line.  These 
407,  a  city  ordinance  provided  for  per-  bay  windows  were  conceded  to  be  part 
mits  to  the  owners  of  Wildings  to  con-  of  the  permanent  front  of  the  building 
struct  omamerdai  projeetums  extend-  constructed  of  masoniy  and  extending 
ing  beyond  the  building  line  not  more  from  the  foundation  to  the  roof.  It 
tlwn  two  feet  on  certain  specified  was  claimed  that  thev  were  permitted 
streets,  and  not  more  than  five  feet  under  the  terms  of  the  aeieement  be- 
on  otner  streets  "provided  in  the  cause  an  ordinance  provided  that  bay 
opinion  of  the  officer  having  jurisdic-  windows  might  be  erected  extending 
tion  no  injury  ^"iU  come  to  the  public  three  f^t  Mvond  the  building  line. 
thereby."  These  projections  were  de-  The  court  held  that  it  was  not  within 
fined  as  "all  decorative  projections  on  the  power  of  the  municipality  to  grant 
the  face  of  a  building  beyond  the  .licenses  to  encroach  upon  the  street 
building  line,  in  the  nature  of  porches,  in  this  manner,  and  that  therefore  the 
arclia,  portieaa,  pedestals,  frteslanding  proposed  projections  were  an  untaw- 
matonry,  cdumna,  and  fnUart,  which  lul  encroactunent  and  a  violation  of  the 
are  erected  pureW  for  the  enhancement  setback  agreement.  In  Sautter  v. 
of  the  beauty  of  the  building  from  an  Utica  City  Nat.  Bank,  45  N.  Y.  Misc. 
artistic  standpoint."  It  was  held  that  15,  aft'd  119  N.  Y.  App.  Div.  898,  the 
the  ordinance  was  an  unconstitutional  court  sustained  a  pemtit  to  allow 
interference  with  the  easements  of  columns  in  front  of  a  building  to  en- 
property  of  adjoining  owners  in  the  croach  upon  the  street  for  a  distance 
street,  and  that  the  defendant  could  of  not  more  than  twenty-four  inches, 
not  justify  the  erection  ot  an  oma^  when  such  permit  was  issued  under  a 
mental  projection  thereunder  when  it  statutory  provision  authoriiing  the 
interfered  substantially  with  the  use  city  to  permit  the  use  of  the  siciewalk 
and  enjoyment  of  the  adjdning  prem-  for  business  purposes  which  do  uot 
iaes.  The  court  declared  that  the  par-  interfere  with  the  public  use  and  to 
ticular  encroachment  involved  in  the  permit  "columns,  pilasters,  and  oma- 
case  imposes  "a  new,  unusual,  and  mental  portions  of  any  building  to  en- 
additional  burden  upon  the  street  and  croach  upon  any  street,"  and  refused 
diminishes    tlie    plaintiff's    easements  an  injunction  in  the  absence  of  evi- 


plaintiff's    easements  an  injunction  i 

without  compensation.     No  municipal  dence   that   an   adjoimng   owner   bad 

or  legislative  enactment  can  justify  or  sustuned  private  and  peci^r  injury 

sanction  such  an  invadon  of  the  rights  therefrom    in    a    substantial    degree. 

of  private  property  guamnt«ed  to  the  See  also  to  the  effect  that  porchea  and 

citizen  .by    both    State  and   Federal  other  ttruetwrM  encroaching  upon  tbe 

Constitutions."  streets  are  illegal  and  not  authorized 

In  Williams  v.  Silverman  Realty  ft  by  the  municipality,  New  York  City  v. 

Const.  Co.,  Ill  N.  Y.  App.  Div.  67fl,  Knickerbocker   Trust    Co.,    52   N.    Y. 

the  construction  of  a  "setback  "  agree-  Misc.  222;   a.  c.  104  N.  ¥.  App.  IMv. 

ment    between    adjoining    proprietors  223;    121  N.  Y.  App.  Div.  740;  Levy 

was  involved.     By  this  instrument  it  v.  Murray,  66  N.  ¥.  Misc.  354;    New 

WM  agreed  that  all  buildings  should  York  City  v.  Bice,  &6  N.  Y.  Misc.  360. 
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or  ways  have,  or  may  have,  in  other  respects,  a  right  to  make  a  reo- 
sonable  and  proper  use  of  the  street  or  way.  What  may  be  deemed 
such  a  use  depends,  in  the  absence  of  legislative  or  authorized  muni- 
cipal declaration,  much  upon  the  local  situation  and  public  usage,  — 
that  is,  the  use  which  others  similarly  situated  make  of  their  land,  — 
this  being  evidence  of  a  reasonable  use.'  Conformably  to  these 
principles,  it  was  held  that  common  and  well-established  usage  in 
the  city  of  Boston  justified  the  owners  of  land  in  erecting  thereon 
warehouses,  on  the  line  of  the  street  or  way,  with  doors  and  windoios 
opening  upon  the  loay  or  street,  and  shutters  projecting  into  the 
same,  when  open,  and  with  sidewalks  in  front,  having  on  their  sur- 
face iron  gratings,  for  admitting  light  to,  and  trap-doors  for  commu- 
nicating with,  the  cellar  or  underground  apartments  of  the  ware- 
houses, and  used  for  puttmg  in  and  taking  out  goods.'  So,  for  the 
same  reasons,  it  b  not  an  unreasonable  use  of  a  street  in  a  populous 
place,  where  land  is  valuable,  so  to  erect  structures  that  the  gates 
and  doors,  when  opened,  swing  over  the  line  of  the  street.  What- 
ever may  be  the  rights  of  the  public,  certain  it  b  that  these  acts  do 
not  constitute  a  trespass  upon  the  owner  of  the  soil  of  the  street' 

§  1184  (734  a).  Abatter's  Rlgbta;  Porches  and  Bar  Windows  in  or 
oT«r  StreotB.  —  The  right  of  the  owner  of  a  lot  abutting  on  a  public 
street  to  use,  under  legblative  sanction  and  municipal  r^ulation, 
a  portion  of  the  street  for  the  purpose  of  a  stoop,  porch,  or  portico,  as 
against  the  objection  of  an  adjoining  owner  who  suffers  inconven- 

1  O'Linda    v.    Lothrop,    21    E^ck.  encroached  od  it,  an  injunction  would 

(Maaa.)  292,  2S7;    Gerarti  v.  Cook,  2  not  be  mnted  to  restrain  the  erection 

Bos.  &  Ful.  109;  Underwood  v.  Carney,  of  siich  building,  especially  as  this  has 

1  Gush.  (Mass.)  285,  292,  per  Forbet,  J,  been  the   custom   for  years  in   Phila- 

See  generally,  aa  to  rights  of  abutting  delphia,  and  councila  have  not  l^s- 

n  atreeU,  24  Cent.  L.  J.  fil;  lated  on  the  subject.    29  Leg.  Int.  53; 


Index,  tit.  Abutters.  supra,  ^  U31;  Commonwealth  ».  Blais- 

'  Underwood   u.    Carney,    1    Ouah.   dell,  107  Masa.  234,  supra,  S  1182. 
(Mass.)  285;    O'Linda  v.   Lothrop,  21         Strietly  Epeaking,  no  one  has  a  right 


Pick.    (Mass.)   292,    297,   supra;   ante,  to  project  hia  building  or  any  part  of 

i  1178;   Irvine  v.  Wood,  51  N.  Y.  224.  it  beyond  the  Une  of  road.     But  this 

Astoliability  of  city  for  these  openinga,  does    not    necesaarily   mean    a   strict 

if  unsafe  and  dangerous,  see  Bacon  v.  mathematical  line.    Tear  v.  Froebody, 

Boston,  3  Cush.(Mass,J  174:  I^wpll  «.  4  G.  B.  n.  a.  228.    See  also  St.  George's 

Spaulding,  4  Cush.  275;  post,  $|  1687,  Veatry  v.  Sparrow,  Ifl  C,  B,  u.  a.  209. 

1691,1725,  1726.  An  obatniction  beyond  a  substantially 

*  O'linda    V.    Lotbrop,    21     Pick,  regular  line  must,  if  insisted  upon  by 

(Mass.)    292;     supra,    j  I'S'.    «*   «?.  the  municipal  authorities,  be  removed. 

Paxon,  J.,  of  the  Common  Pieas  Court  Bauman  v.  St.  Pancreas,  L,  R.  2  Q.  B. 

inPhiladelphia,  in  Philadelphia B,  Pre*-  628;     Ecclesiastical   Commismonera   o. 

byterian   Board   of   Publication,    held  Clerkenwell,  4  L,  T.  n.  a.  699;   b.  c.  3 

that  where  the  ashlar  or  true  line  of  a  DeG.  F.  &  J.  688;   Queen  v.  Jay,  8  E. 

building  conformed  strictly  to  the  line  &  B.  469. 
of  the  street,  but  the  ornamental  parts 
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i«ice  or  damage  thereby,  was  considered  by  the  Court  of  Appeals  of 
Maryland  in  a  case  between  two  prominent  citizens  which  excited 
at  the  time  considerable  attention.'    The  legislature  authorized  the 

>  Garrett  v.  Janes,  65  Md.  260.  The  guiahed  and  explained.  In  Maryland 
court  held  that  the  damase  to  the  com-  the  court  saya  that  owners  of  lote  or 
pl^naut  was  damnum  abs^  injuria,  ground  abutting  upon  the  public  Btreeta 
The  inconvenience  suffered  is  that  inci-  have  righteintheeasementfinthe  street] 
dent  to  residing  in  a  city  where  the  which  are  valuable,  and  are  in  addition 
houses  are  necessarily  close  together  to  those  which  they  have  in  common 
and  the  legitimate  use  of  bis  property  with  the  general  public,  is  recognized  in 
by  a  neighbor  will  unavoidably  cause  our  statute  law/'  The  city  of  Balti- 
diecomfort.  It  added:  "As  to  any  more  was  invested  by  statute  with  the 
interruption  of  the  pl^ntifT'e  facility  of  title  to  and  general  control  of  the  public 
outlook  in  the  sense  of  view  merely,  it  streets  for  the  benefit,  use,  and  con- 
baa  been  long  ago  decided  that  for  mere  venience  of  the  general  public.  The 
interference  with  prospect,  it  not  being  defendant  ownea  etoree  on  opposite 
an  incident  of  the  estate,  no  remedy  sides  of  a  public  street,  and  under  a 
lies  apart  from  contract.  Aldred's  Cose,  special  ordinance,  passed  by  the  city, 
9  Coke,  5B;  Butt  v.  Imperial  Gas  Co.,  was  authorized  to  construct  an  elevated 
L.  R.  2  Ch.  App.  158.^'  While  this  structure  or  bridge  connecting  his  two 
statement  may  be  true  as  between  ad-  buildings  on  the  oppoate  siius  of  the 
jcuning  owners,  and  as  to  erections  by  street,  which  structure  being  seventeen 
one  such  owner  upon  his  own  land  feet  above  the  surface  of  the  street  did 
which  is  not  situated  on  a  street,  yet  not  interfere  with  traffic  on  the  street, 
a  different  rule  exists  as  to  erections  on  but  did  obstruct  the  light  and  air  of 
a  way  or  street.  An  owner  of  land  has,  the  adjacent  property  owners,  and  such 
as  a  rule,  no  easement  over  his  neigh-  structure  was,  as  to  them,  held  to  be  a 
bar's  land;  but  an  owner  of  land  abut-  nuisance,  inflicting  special  damage,  and 
ting  on  a  street  has,  as  elsewhere  shown  as  the  nuisance  was  a  continuing  one 
in  this  chapter,  an  easement,  or  at  all  such  adjacent  owners  thus  specially 
events  a  private  right,  in  and  over  the  danuigecl  were  entitled  to  relief  by 
street.  And  such  easement  includes  a  injunction.  The  court,  by  Jones,  J., 
light  to  light  and  air,  as  well  as  the  says:  "The  abutting  lot  htuder  has  the 
right  to  travel  upon  the  street.  Story  right  to  the  enjoyment  of  the  light  and 
o.  N.  Y.  El.  R.  Co.,  90  N.  Y.  122.  air  wUch  the  highwav  affords.  To 
The  existence  of  such  easement  does  deprive  him  of  this  right  would  be  to 
not  depend  upon  whether  the  abutter  impair,  or,  it  might  be,  to  destroy,  the 
owns  the  fee  in  the  street.  I^hr  v.  comfort,  enjoyment,  or  use  to  be  de- 
Metrop.  Et.  Ry.  Co.,  104  N.  Y.  268;  rived  from  the  easement  to  which  he  is 
onto,  SiJ123,  1124,  1154,  1168,  1179,  entitled;  and  we  find  this  recognlied 
1245.  There  seems  to  be  no  good  rca-  by  very  high  authority."  Citing  Dill. 
Bon  why  such  private  right  or  easement  liua.  Corp.  (S  712,  4th  Ed.,  E  1246  of 
should  not  include  also  the  right  (within  this  edition),  and  the  case  of  Bamett  v. 
reasonable  Umits)  to  an  unobstructed  Johnson,  15  N.  J  Eq.  481,  487,  488. 
view;  and  hence  the  right  to  insist  The  court  then  adds:  "Nor  is  there 
upon  the  removal  of  an  obstruction  in  anything,  as  counsel  for  appellee  in- 
the  street  which  interferes  materially  siat,  in  the  case  of  Garrett  v.  Janes, 
and  in  an  unusual  manner  with  the  65  Md.  260,  in  denial  of  the  right  we 
abutter's  prospect,  even  though  light,  are  liere  considering.  The  structure 
air,  and  travel  be  not  materially  in-  complained  of  in  that  case  as  interfer- 
terfered  with  by  such  obstruction,  ing  with  the  light  and  air  from  the 
The  eases  cited  by  the  court  in  Garrett  street  was  erected  under  the  authority 
V.  Janes,  Aldred^s  Case,  9  Rep.  58  6,  of  an  act  of  assembly  and  an  ordinance 
and  Butt  v.  Imperial  Gas  Co.,  I,.  R.  2  in  pursuance  thereof,  which  extended 
Ch;  App.  168,  were  both  cases  between  and  secured  to  all  persons  alike  who 
adjmmng  owners,  and  did  not  in  any  resided  within  the  limits  designated  in 
way  Involve  the  consideration  of  the  the  ordinance  the  right  to  erect,  under 
nature  of  an  abutter's  rights  or  ease-  regulations  prescribed,  'steps,  porticos, 
mMita  in  a  street.  See  later  Maryland  or  porehes,  or  other  arehitectural  oma- 
case  of  Townsend  u.  Epstein,  93  Md,  ments  to  houses  fronting  on  Mount 
637,  where  Garret  v.  Janes  is  distin-  Vernon  Place.'  Tiiis  was  a  privilege  in 
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city  of  Baltimore  to  pass  ordinances  r^uLating  the  limits  within 
which  it  should  be  laviful  to  erect  sbMps,  porticos,  porches,  or  other 
architectural  ornaments  to  houses,  under  which  authority  the  city 
passed  an  ordinance  making  it  unlawful  for  any  person  to  erect 
any  porticos,  stoops,  or  other  ornamental  structures  a  greater  dis- 
tance than  nine  feet  from  the  building  line.  With  such  le^lation 
and  ordinance  in  force,  Garrett  erected  a  structure  in  front  of  hia 
house  on  Mount  Vernon  Place  which  extended  nearly  nine  feet 
from  the  building  line,  rectangular  in  shape,  with  an  elevation  of 
twenty-two  feet  from  the  ground  and  twenty-two  feet  in  length. 
The  face  of  this  structure  was  of  brown  stone,  the  same  as  the 
house,  with  an  ornamental  panel  in  front.  At  the  west  end  there 
was  a  stained^lass  window,  and  at  the  east  end  it  was  approached 
by  steps,  and  through  it  an  entrance  was  gained  to  the  main  hall 
of  the  building  through  three  arcades  or  doorways  set  in  the  wait 
on  the  building  Ime,  and  capable  of  being  left  open  or  closed  by 
doors  or  hangings.  The  primary  purpose  of  the  structure  was  as 
a  means  of  access  to  the  building  throng  the  three  doorways.  It 
was  held  to  be  essentially  an  enclosed  porch  or  portico.  The  owner 
of  the  adjoining  property  (Janes)  filed  a  bill  in  equity  chaiging 
that  this  structure  in  front  of  Garrett's  house  was  a  nuisance,  in 
that  it  took  a  portion  of  the  hi^way  and  deprived  the  complainant 
of  sunshine,  air,  and  view,  thereby  greatly  diminishing  the  value 
of  hb  property  and  preventing  the  comfortable  enjoyment  thereof, 
and  asking  for  its  abatement  and  removal.  The  court  below  sus- 
tained  the  bill;  but  this  decree  was  reversed  by  the  Court  of  Appeals 
and  tHe  bill  dismissed,  on  the  ground  that  the  structure  was  such 
as  was  authorized  by  the  le^lative  act  and  ordinance.  No  ques- 
tion seems  to  have  been  made  —  certainly  none  decided  —  that  the 
l^islative  act  was  an  invasion  of  any  proprietary  rights  or  eaae- 

tbe  bterest  of  tbe  geneml  public,  And  be  kept  open  to  permit  mgna  or  goods 

tending  to  the  general  comfort  and  displayed  in  his  premises  to  be  seen. 

enjoyment  of  the  homes  in  the  district  Firat  Nat.  Banlc  v.  Tyson,  133  Ala.  460; 

to  which  the  ordinance  appUed.     The  e.   c.   144  Ala.   457;    Williama  v.   Los 

court  found  that  the  structure   com-  Angeles  R.  Co.,  152  Cal.  592;    Dill  v. 

pluned  of  was  one  of  a  kind  which  the  Camden  Board  of  Education,  47  N.  J. 

ordinance  authoriied,  aod  was,  there-  Eq,  421.     But  in  Wonnser  p.  Brown, 

fore,  a  lawful   structure,   and   refused  149  N.  Y.  163,  172,  cited  and  eirolained 

to  have  it  abated  as  a  nuisance,  which  it  supra,  f  1182,  note,  tbe  covut  declared 

was  claimed  to  be."  that  the  interftrenee  vrilh  the  view  from 

In  a  number  of  cases,  it  has  been  abutting  premises  did  not,  under  the 

held  that  the  private  right  or  easement  circumstances,  entitle  the  owner  of  tbe 

of  the  abutter  includes  the  right  of  view,  abuttdna  property  to  an  injunction, 

not  only  in  front  of  his  property,  but  on  Citing  Aldred  s  Case,  9  Coke,  69;   Butt 

either  side  up  and  down  the  street,  so  o.  Imperial  Gas.  Co.,  L.  K.  2  Cb.  App. 

that  the  space  above  the  street  should  IfiS. 
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ments  of  the  complainant  in  Uie  street;  and  considering  that  this 
structure,  unlike  an  ordinary  porch  or  portico,  bad  solid  waUs, 
which  not  only  interfered  with  the  complainant's  view,  but  ob- 
structed light  and  air,  the  case  would  certainly  seem  to  go  to  the 
limit  (if  it  does  not  pass  it)  of  l^itimate  legislative  regulation, 
whatever  view  may  be  taken  of  the  nature  and  extent  of  an 
abutter's  rights. 

§  1185  (7346).  8«]n«  8abj«ct ;  HusacbiuBtta  Ouos.  —  Certain 
persons  owning  land  as  tenants  in  common,  in  the  city  of  Boston, 
liud  it  out  so  as  to  construct,  among  other  things,  a  passageway  or 
court,  and  afterwards  erected  buildings  fronting  on  the  court.  A  few 
years  later  they  made  partition  of  their  land,  and  the  partition  deed 
bounded  the  land  upon  the  court,  and  provided  that  the  way  "shall 
be  left  and  always  lie  open  for  the  passageway  or  court  aforesaid, 
for  the  common  use  and  benefit  of  both  of  said  parties  and  their 
respective  estates."  It  was  held  that  under  this  deed  the  right  of 
an  abutting  owner  was  not  simply  a  right  of  way,  but  a  right  to 
the  use  and  benefit  of  an  open  court,  extending  as  well  to  the  light 
and  air  above  as  to  actual  travel  upon  the  surface  of  the  street;  and 
that  this  right  was  violated  by  the  erection  of  a  bridge  over  the  court 
or  paasageway,  to  connect  two  estates  on  opposite  sides  of  the  court.* 
So,  where  it  was  provided  that  "a  passageway  sixteen  feet  wide  is 
to  be  laid  out  in  the  rear  of  said  premises,  and  to  be  kept  open  and 
maintained  by  the  abutters  in  common,"  it  was  held  that  the  r^;ht 
in  the  way  extended  to  light  and  air  above  as  well  a^  to  a  way  upon 
the  surface,  and  that  the  building  of  bay  windows  from  a  point  eight 
feet  above  the  sidewalk  to  the  top  of  the  house  and  extending  three 
or  four  feet  into  the  passageway,  violated  this  right.' 

§  1186.  AwnlngB.  —  The  right  of  an  abutting  owner  to  construct 
and  maintain,  awnings  extending  into  the  street  in  front  of  his 
premises  is  dependent  upon  the  assent  or  license,  either  express  or 
implied,  of  the  municipal  authorities,  to  whom  the  care  and  control 
of  the  streets  of  the  municipality  is  delegated.  When  constructed 
with  the  consent  or  by  the  permission  of  the  municipality,  express 

*  Salisbury  t>.  Andrews,  128  U«ss.  doubtful  if  there  was  anything,  either 
336.  in  the  grants  themselves  or  in  the  di^ 

•  Attorney-General  v.  Williains,  140  cumstances  of  those  cases,  to  make 
Mass.  329.  The  two  HosBscbusetts  the  riehts  therein  conferred  any  more 
cases  above  dted  arose  under  certain  extensive  than  the  rights  which  the 
grants  which  served  as  dedications  of  law  will  imply  in  the  ordinaiy  case  of 
the  waya  themn  mentioned.    But  it  is  the  dedication  of  a  way. 
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or  implied,  an  awning  is  not  a  nuisance  or  illegal  encroachment.' 
But  under  statutory  authority,  the  municipality  may,  by  ordinance, 
regulate  the  erection  of  awnings,  and  may  require  a  permit  for 
their  erection,  or  may  forbid  their  erection.  A  permit  therefor 
granted  pursuant  to  legislative  authority,  cannot  confer  a  permanent 
right  to  maintain  the  awning,  but  is  only  a  revocable  license.'  If  an 
awning  is  erected,  and  conforms  to  the  requirements  of  an  ordi- 
nance providing  for  its  maintenance,  it  is  not  an  illegal  obstruction 
of  the  street,  and  the  city  cannot  remove  it  while  the  ordinance 
permitting  its  erection  remains  unrepealed.'  But  if  the  erection 
and  maintenance  of  awnings  is  prohibited  or  is  regulated  by  ordi- 
nance or  by  statute,  an  awning  which  is  maintained  contrary  to 
the  provisions  of  the  ordinance  or  statute  is  an  illegal  structure  and 
a  nuisance,  and  may  be  removed  as  such,* 

§  1187  (667).     Praacriptlon  And   Advene   PosBSBsion;    Statute   of 
LimltationB.  —  Concerning    rights   and    remedies    with   respect   to 

'  See  Preston  f.  likea,  103  Md.  191 ;  prohibiting  the  m^ntenance  of  awninga 

HawkinB  v.    Sanders,    45   Hich.    491;  over  the  sidewalk,   "except  the  same 

Hisey  ».  Mexico,  61  Mo.  App.  248.  be   upon   a   suitable   frame,"   without 

*  Hibbard  v.  Cliicago,  173  111.  91;  specitying  what  should  be  a  suitable 

Ivine  V.  Trenton,  68  N.  J.  L.  501,  aff'd  frame,  or  delegating  power  to  deter- 

69  N.  J.  L.  451.  mine  to  some  person  or  tribunal,  held 

AsBuming  that  the  legislature  may  void  for  uncertainty.  State  o.  Clarke, 
authorise  the  permanent  maintenance  69  Conn.  371.  A  city  which  has 
of  an  awning  in  the  city  streets,  the  power  by  statute  to  remove  nuisances, 
aty  cannot  grant  the  right  to  do  so  to  prohibit  and  prevent  encroachments 
without  legislative  authority  expressly  on  streets  and  sidewalks,  and  to  regu- 
confened.  Augusta  v.  Burum,  93  Ga.  late  the  erection  of  awnings,  has  no 
68.  The  city  may,  by  ordinance,  pro-  fwwer  to  remove  an  awning  over  a 
hibit  the  further  maintenance  of  awn-  mdewalk  which  is  a  safe  structure  and 
inga  and  order  their  removal,  although  does  not  materially  interfere  with  the 
they  may  have  been  erected  pursuant  free  use  and  enjoyment  of  the  side- 
to  permits  issued  by  it.  Augusta  v.  walk  by  the  public.  Hisey  v.  Mexico, 
Burum,  93  Ga.  68;  Small  v.  Edenton,  61  Mo.  App.  248.  But  ^lUEre^ 
146  N.  Car.  527.  An  ordinance  pro-  '  Hoey  v.  Gilroy,  129  N.  Y.  132. 
hibiting  heavy  awnings  over  aidewalks  '  Hibbard  it.  Chicago,  173  111.  91, 
without  consent  of  the  municipal  au-  aff'g  59  111.  App.  470;  Bitser  v.  Lever- 
thorities  is  reasonable  and  valid.  Fed-  ton,  9  Kan.  App.  76;  Preston  v.  Likes, 
rick  V.  Bailey,  12  Gray  (Mass.),  161.  103  Md.  ISl;  Pedrick  v.  Bailey,  12 
A  city  may  prohibit  the  erection  of  Gray  (Mass.),  161;  Fox  v.  Winona.  23 
stationary  or  swing  signs  or  stationary  Minn,  10;  Smis  u.  Brookfield,  13  N.  Y, 
awninxs  m  streets  in  the  bumneBi  par-  Misc.  569:  Small  v.  Edenton,  146 
Hon  ot  the  city.  Such  ordinance  is  not  N.  Car.  527.  A  permanent  wooden 
invalid  as  discriminating  between  the  awning  or  roofing  covering  the  side- 
businesB  and  residence  portions  of  the  walk  of  a  street  and  resting  for  support 
city.  Ivins  v.  Trenton,  6R  N.  J.  L.  501.  upon  posts  bedded  in  the  street,  il  in- 
Under  authority  to  prevent  the  en-  securely  supported  so  as  to  be  danjjer- 
cumbrance  of  the  streets,  a  city  may  oua  to  persons  using  the  street,  is  a 
not  only  forbid  the  setting  of  posts  in  nuisance.  Hume  v.  New  York  CSty, 
a  street  supporting  an  awning,  but  74  N.  Y.  264.  See  also  Mansfield  «. 
may  remove  or  cause  to  be  removed  New  York  City,  119  N.  Y.  App.  Div. 
posts  already  set  for  that  purpose.  Fox  199;  Bieling  v.  Brooklyn,  120  N.  Y. 
V.  Winona,  23  Miim.  10.    Ad  ordinance  98. 
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streets  and  public  places,  an  interesting  topic  remains  on  which  the 
judicial  judgments  are  not  agreed,  and  that  is,  whether  the  rights  of 
the  municipality  or  of  the  public  may  be  lost  by  non-user  or  adverse 
possession.  There  may  be  instances  where  the  non-user  has  con- 
tinued so  long,  and  private  rights  have  grown  up  of  such  a  nature, 
as  to  amount  to  an  equitable  estoppel,  or  an  estoppel  in  pais,  on  the 
public,  which  the  courts  will  enforce  upon  principles  of  justice;  but 
such  cases  are  exceptional  in  their  character,  and  while  some  courts 
have  distinctly  recognized  such  a  principle,  others  have  denied  its 
applicability  to  public  rights.'  The  state  of  the  law,  aside  from 
positive  enactment,  can  best  be  exhibited  by  referring  to  the  leading 
adjudications. 

g  118S  (668).  Bama  Subject.  —  The  doctrme  is  well  understood, 
that  to  the  sovereign  power,  the  maxim,  "Nullum  tempus  occurrit 
regi,"  applies,  and  that  the  United  States  and  the  several  States  are 
not,  wiUiout  express  words,  bound  by  statutes  of  limitation.'  Al- 
though municipal  corporations  are  public  agencies,  exercising,  on 
behalf  of  the  State,  public  duties,  yet  they  also  exercise  and  acquire 
what  the  courts  have  called  rights  in  a  private  and  proprietary 
capacity  rather  than  in  a  public  and  governmental  capacity,  and 
such  corporations  are  not  exempt  from  the  operation  of  limitation 
statutes  in  cases  wherein  arise  questions  involving  property  or  con- 
tracts which  do  not  pertain  to  the  authority  of  the  State  which  b 
exercised  through  them,  but  pertain  to  the  private  and  contToctval 
rights  of  the  municipality,  and  such  statutes  run  in  favor  of  and 
against  these  corporations  with  respect  to  these  private  and  pro- 

■  Lane  v.  Kennedy,  13  Ohio  St.  42,  Rapids    v.    Comstock,    65    IGcti.    78; 

49,  per  Feck,  J.;    Heddleeton  v.  Hen-  Cheek  v.  Aurora,  02  Ind.  107;  DrigKa 

dricks,  62  Ohio  St.  460;  3  Kent  Cora.  v.  PhiUipa,  103  N.  Y.  77,  where  occu- 

451,  note,  where  Chancellor  Kent,  no-  pancy  of  an  alley  by  fencing  it  up  wa8 

ticing  the  caae  of  New  Orleans  v.  United  held  not  to  be  an  adverse  possessioa 

States,  10  Pet.  (U.  8.)  662,  sufi^Bts  when  done  hv  penmssion  of  the  city. 

tliat  there  may  be  such  non-user  by  Carter  v.  LaGrange,  60  Tex.  636. 
the   public,   and  such   adveise   claims         '  United  Stat«a  e.  Hoar,  2  Hasan  C. 

by  the  original  owner,  as  may,  in  time,  C.  R.  134;   Johnson  v.  Irwin,  3  Serg. 

bar  the  public;    "for  in  this  country,"  &  Rawle  (Pa.),  291;    AUston'a  Lessee 

he   adds,   "time   may   [by   legislation]  n.  Sauoders,  1  Bay  (S.  Car.l,  30;  People 

create  a  bar  to  the  sovereign's  right,  ti.    Gilbert,    18    Johns.    Qi.    Y.)    227; 

DeVftuxe.Detroit,Harring.Ch.(Mich.)  United  States  «.  Kirkpatrick,  9  Wheat, 

98;     the    text    approved,    Brooks    v.  (U.  8.)  735;    Dickinson  v.  New  York, 

mding,   46    Ind.    15.      Where   a   city  92  N.  Y.  5S4;   AngeU  on  I.imitationB, 

sought  to  enjoin  the  erection  of  a  build-  36;   ante,  {  976,  note.    A  Stat«  statute 

ing  projecting  over  the  line  of  a  street,  cannot  bar  the  United   States,  nor  in 

tn^t    twenty-five    years'    open,    con-  general  can  laches  be  imputed  to  the 

tjnucd,  and  adverse  possession,  it  was  United     States.      United      States      v, 

held  that  the  defendant  had  gained  Tbcmpson,  98  U.  S.  487. 
title  thereto  as  agtuust  the  public.    Big 
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prietorj  ri^ts  and  obligatbos  in  the  same  maimer  and  to  the  same 
extent  as  against  natural  persons.* 

'  Metropolitan  R.  Co.  v.  IKBtri<rt  of  tnict  t>7  a  railroad  company  to  pave  a 

Columbia,  132  U.  S.  I;  Lincoln  County  city  street  within  a  reasonable  time  is 

r.    Liming,    133    U.    S.    529;     Boone  within  the  bar  of  the  statute.     Mua- 

County  V.  Burlington  A  M,  B.  R.  Co.,  catine  v.  Chicaifo,  R.  1.  &  P.  R.  Co.,  79 

139U.  8.  684;   San  Francisco  o.  Straut,  Iowa,  645.     See  also  MetropoIiUn  R. 

84  Cal.  124 ;   Bannock  County  v.  Bell,  Co.  v.  District  of  Columbia,  132  U.  S.  1. 

8     Idaho,      1      (overruli^     Fremont  An  action  by  a  countj[  to  set  aside  for 

County   V.    Brandon,   6   Idaho,   482) ;  fraud  a  decree  declaring  certain  rail- 

Katt  County  v.  GoodeU,  97  III.  84;  road  taxes  to  be  illegal,  held  to  be 

School  Directora  v.   School   Directois,  within  the  statutory  limitation.   Boone 

105   111.   653;    Hammond  v.   Shepard,  County  o.  Burlington  &  M.  R.  R.  Co., 

186  III.  235;    Strosser  v.  Fort  Wayne,  139  U.  S.  6S4. 

100  Ind.  443 ;  Baker  v.  Johnson  County.  The  statute  of  limitations  does  not, 

33  Iowa,  151 ;   Waterloo  v.  Union  MUl  in  any  event,  begin  to  run  agfunst  the 

Co.,    72    Iowa,   437,    439;     Fowers   v.  inhabitants  of  a  town  until  they  are 

Council  BluSs,  45  lows,  652;    Musca-  incorporated,  and  thus  capacitated  to 

tine  V.  Chicago,  R.  I.  ft  P.  R.  Co.,  79  sue.    ReiUy  v.  Chouquette.  18  Mo.  220; 

Iowa,  645;    Abemethy  v.  Dennis,  49  Sims  v.  Chattanooga,   1   Lea  (Tenn.), 

Ho.  468;  May  ».  School  Dist.,  22  Neb.  694,  approving  text.    It  seema  that  the 

206,  206.  citing  text;    Arapahoe  Vil-  legislature    may  require    a  municipal 

lage  V.  Albee,  24  Neb.  242;    State  v.  subdivision  of  the  State  to  pay  a  jutt 

School  District,  30  Neb.  520;    State  v.  debt,  though  barred  by  the  statute  of 

King,  34  Neb.  196;   State  ti.  Boyd,  49  Umitations.     Caldwell  County  v.  Har^ 

Neb.  303;  Armstrong!).  Dalton,  4  Dev.  bert,  68  Tex.  321;  see  ahit,  chap,  iv., 

(N.  Car.)  Law,  568;   Lancaster  County  as  to  extent  of  legislative  power.     See 

0.  Brinthall,  29  Pa.  38;    Evans  p.  Ene  turtheras  to  LtmitaHorw,  pos(,  §(  IIM, 

County,  66  Pa.  St.  222;  Kearney    «.  1414,  note.     InabaUy  to  serve  procea* 

West  Chester  Borough,  199  Pa,  392;  upon  a  city,  caused  by  the  designed 

Shelby  County  o.  Bickford,  102  Tenn.  elusion  of  it  by  its  officers,  is  no  excuse 

395;  Johnson  o.  Llano  Counw,  15  Tex.  for  not  commencing  an  action  within 

Civ.  App.  421;   Johnson  v.  Black,  103  the  period   limited   by  law.      Amy  v. 

Va.  477,  492.     As  to  the  distinction  Watertown  (No.  2),   130  U.   8.  320; 

between  the   "private"  and  "public"  Knowlton  v.  Watertown,  130  V.  8.  327. 

side  of  municipal  corporations,  see  la-  Miuissippi.    By  constitutional  pro- 

dex.  Action  and  LiabuUy.  vimon,  mumcipalities  are   now   placed 

There  may  be  adverae  posseesum  of  upon  the  same  footing  as  the  State  in 
lands  which  are  owned  by  municipali-  respect  to  aU  its  rights  and  causes  of 
ties  which  are  not  subject  to  any  pubUc  action,  both  public  and  private.  Prior 
trust  or  public  use.  Evans  v.  Erie  to  the  adoption  of  this  constitutional 
County  66  Pa.  St.  222;  Kearney  v.  provision,  it  wsa  held  that  the  streets 
West  Chester  Borough,  199  Pa.  St.  392;  of  a  city  could  not  be  possessed  ad- 
Hammond  V.  Shepard,  186  111.  235;  versely  so  as  to  bar  the  city's  tight. 
Johnson  v.  Llano  County,  15  Tex.  Civ.  Mcksburg  v.  Uarshall,  59  Hiss.  573; 
App.  421 ;  San  Francisco  v.  Straut,  84  Witherspoon  v.  Meridian,  69  Hiss.  288; 
Caf.  124;  Bedford  v.  Wilkrd,  133  Ind.  Bay  St.  Louis  v.  Hancock  County,  30 
562 ;  New  Castle  v.  Lake  Erie  &  W.  R.  Miss.  364.  But,  on  the  other  hand,  the 
Co.,  155  Ind.  18, 26;  Helena  v.  Romor,  court  also  held  that  by  advene  pos- 
58  Ark.  151 ;  Palmer  t>.  Jones,  188  Ho.  sesaon  the  right  of  a  county  to  recover 
163.    See  chap,  on  Corporate  Property,  lands  by  ejectment  might  be  barred. 

Actions  to  recover  moneys  collected  Brown  v.  Issaciuena  County,  54  Hisa. 

by  public  officials  are  within  the  bar  of  230;  Warren  County  v.  Lamldn,   93 

the  statute.    Clarke  ti.   School  Dist.,  Miss.  123;  46  So.  Rep.  497.    Similarly, 

84  Ark.  516;   Bannock  County  ».  Bell,  an  action  by  a  county  to  recover  on 

8      Idahtt,     1      (overruling     Fremont  notes  given  tt  for  monev  loaned  belong- 

County   t>.    Brandon,   6    Idaho,    482);  ing  to  the  school  fund  was  barred  by 

Armstrong  c.    Dalton,   4    Dev.    Law.  the  statute  of  limitations.     Honey  v. 

(N.  Car.)  568;    Johnson  v.  Black,  103  Hiller,  21   Miss.  531;  Madison  County 

Va.  477,  492.     An  action  by  a  city  to  e.  PoweU,  71  Miss.  618;  Chambertain  v. 

recover  damages  for  breach  of  a  coQ-  Lawrence  County,  71  Hiss.  949,  958. 
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§  1189  (669).  No  T1U«  hj  AOrsm  Pou«flsioii  u  ftgalnit  tlie  PubUc. 
—  As  regards  the  effect  of  encroaclunents  upOD,  and  adverse  poa- 
session  of,  streets  and  highways,  there  is  a  diversity  of  opinion  in 
the  courts.  In  a  number  of  cases  it  is  held  that  the  public  may  lose 
their  rigkis  to  streets  and  public  places  by  long-continued  adverse 
occupation  by  private  individuals.*  But,  on  the  other  hand,  it  has 
been  repeatedly  held  by  the  Supreme  Court  of  Pennsylvania  "that 
the  lapse  of  time  furnishes  no  defence  for  an  encroachment  on  a 
public  right,"  such  as  an  obstruction  on  a  street  or  a  public  square. 
The  view  of  the  court  b,  in  substance,  this:  Streets  and  public 
squares  are  dedicated  or  acquired  for  the  public  use,  and  not  alone 
for  that  of  the  people  of  the  city,  the  corporation  being  the  mere 
trustee  for  the  public ;  that  erections  by  private  persons  on  property 
thus  dedicated  or  acquired,  cannot  be  authorized  by  the  original 
proprietor,  or  by  the  city  corporation,  and  can  be  authorized  only  by 
act  of  the  legislature ;  that  unauthorized  obstructions  and  erections 
thereon  are  public  nu&ances,  and  may  be  prosecuted  by  indictment 
or  other  proceedings  on  behalf  of  the  public,  and  that  no  length  of 
time,  unless  there  be  a  limit  by  statute,  will  legalize  a  public  nui- 
sance, or  bar  the  right  of  the  public  to  proceed  by  indictment  to 
abate  it ;  and  that,  in  the  absence  of  a  grant  shown  from  a  compe- 
tent source,  no  presumption  from  mere  lapse  of  time  can  be  made  to 
support  a  nuisance  which  is  an  encroachment  on  the  public  right 
In  one  case  Mr.  Justice  Sergeant  forcibly  observes:  "These  princi- 
ples pervade  the  laws  of  the  most  enlightened  nations,  as  well  as  our 
own  code,  and  are  essential  to  the  protection  of  public  rights,  which 
would  be  gradually  frittered  away  if  the  want  of  complaint  or  prose- 
cution gave  the  party  a  right.  Individuals  may  reasonably  be  h^ 
to  a  limited  period  to  enforce  their  rights  against  adverse  occupants, 
because  they  have  an  interest  sufficient  to  make  them  vigilant 
But  in  public  rights  of  property  each  individual  feels  but  a  slight 
interest,  and  rather  tolerates  even  a  manifest  encroachment  than 
seeks  a  dispute  to  set  it  right." ' 

But  by  constitutional  provision  it  is  '  Supra,     {{  1187,     1188;     infra, 

now  declared  that  "statutes  of  limita-  {  1193. 

tioo  in  civil  causes  shall  not  run  against  '  Per  Sergeant,  J.,  Commonwealth  v. 

the  State  or  any  subdivisiin  or  munici-  Albureer,    1    Whart.    (Pa.)    469.   488. 

pal  coiporatjon  thereof."    Miss.  Const.  See  also  Commonwealth  v.  HcDon&ld 

1890,   i   104.    The  eflect  of  this   con-  (indictment  for  "actual  obstruction," 

Btitutional  provision  was  to  stop  the  &c.),   IS  Serg.   &  Rawle   (Pa.),  390; 

ninning  of  the  statute  against  munici-  Barter  v.  Commonwealth  (ownership 


palitie*  on  pending  contiBcts,  where  of  wells  in  streets},  3  Pa.  253;  Husque 
the  bar  was  not  complete,  as  well  as  on  hanna  County  v.  Deans,  33  Pa.  131; 
future    contracts.    Adams    v.    Illinws   IGttaninfr  Academy  v.  Brown,  41  Pa. 
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§  1190  (670).     Sum  SnbjMt;   (MtII  Law  DoetrlBB.  — In  Louisi- 
Bna,  also,  it  is  considered,  that  streets,  levees,  commoDS,  or  public 

Utter,  101  Pa.  27;    Commonwealth  v,  hi^bway   for   twenty  years,   under   a 

Hoorehead,  118  Pa.  344;    Wakeling  v.  claim  of  right,  make  title  in  the  occu- 

Cooker,  23  Pa.  Super.  Ct.  196;  Wash-  pier    by    prescription    as   against    the 

ington   V.    Steiner,  26  Pa.   Super.   Ct.  public.    Smith  v.  State,  23  n!  J.  L.  712. 

392,  402.  In     Manko     v.     ChambersbuiKh,     25 

In  Barter  v.  Commonwealth,  3  Pa.  N.  J.  Eq.  16S,  the  court  icfuoea  under 

253,  Gibson,  C.  J.,  remarks:   "The  title  the   circumstances  to  dissolve  an   in- 

of  the  corporation  [of  Lancaster]  to  the  junction    to    reatnun    the    municipal 

Boil  [ot  the  streets]  for  uses  that  con-  authorities  from  removing  a  building 

duce  to  the  public  enjoyment  and  con-  alleged  to  encroach  upon  the  street, 

venience,  is  paramount  and  exclusive;  on  which  it  bad  been  erected  under  a 

and  no  privale  occupancy,  for  what-  claim  of  right  on  a  line  on  which  for 

ever  time,   and  whet/ur  adverse  or  by  thirteen  years  numerous  other  houses 

pertnission.  can  vest  a  title  inconsist-  had  been  built.     A  street  when  dedi- 

~'  with  It.     The  case  of  Common-  cated  was  eighty  feet  in  width,  and 

■'  "      " '    '         '             "           '                 "■    B  void 

fdvely  established,   is  founded  in  the  ing  the  street  mxty  feet  wide,  to  which 

purest    reason,    and   fortified    by   the  width  only  did  the  municipal  authori- 

strongest  authorities."     lb.  259;  Rung  ties  work  it,  and  adjacent  lot-ownera 

V.  Shoneberger  (claim  of  ownership  in  improved  with  reference  to  its  being  a 

public    B(]uare),    2    Watts    (Pa.),    23.  sixty-foot  street.    It  was  the  opinion  of 

This  position  was  adhered  to  in  Kopf  the  Chief  Justice  that  the  city,  acting 

V.  Utter,  101  Pa.  St.  27,  where  the  right  under   the  mistake   of   supposing  the 

of  the  municipality  to  part  of  a  str^,  proceedings   to   vacate  to  be   binding 

which  has  been  fenced  in  by  an  ad-  upon  it,  was  not  thereby  estopped  to 

joining    owner    for    over    twentv-one  insist  that  the  street  was  eighty  feet 

years,  was  sustained.    As  to  title  by  wide.    Jersey  CSty  v.  State,  30  N.  J.  L. 

adverse  possession,  compare  with  te-  521;CroaBo.Horristown,lSN.J.Eq.305. 
marks  by  Oib$on,  C.  J.,  above  i^uoted,        The  reader  will  find  a  review  oi  some 

Commonwealth  v.  Alburger  (indictment  of  the  more  important  decisionB  on  the 

for  erecting  church  in  Franklin  Square,  subject  of  prescriptive  rights  as  against 

Philadelphia),    I    Whart.    (Pa.)    469;  the  pui&t,  in  the  able  and  learned 

Penny  Pot  Landine  Case,  16  Pa.  St.  79,  opimon   of  Mr,   Commissoner  Dwight 

94,  citiiu;  and  reaffirming  the  foregoing  in  Burbank  e.  Fay,  65  N.  Y.  57.    'ftie 

cases;    Philadelphia  t>.  Piiila.  &  R.  R.  conclusions  arrived  at  are  that,  as  the 

Co.,  58  Pa.  St.  253.    It  is  a  fair  deduc-  theory  of  prescription   rests  upon  a 

tion  from  the  foregoing  cases,  that  a  supposed  grant,  no  grant  can  be  pre- 

prescriptive  right  to  maintain  an  en-  eumed  where  the  grant  would  be  un- 

croachment  upon  the  public  streets  or  lawful  or  in  violation  of  law;   and  that 

squares  cannot  be  set  u^  as  against  the  no  length  of  user  can  confer  a  right 

public,  and  that,  as  against  the  pubUc,  contrary  to  the  provisions  of  a  statute. 

a  title  by  adverse  possession  cannot  be  "  Where  no  express  grant  can  be  al- 

aoquired  by  individuals.     The  above-  lowed  the  law  will  not  resort  to  the 

cited  cases  in  Pennsylvania  were  ap-  fiction  of  an   implied  grant  so  as  to 

proved  in  Burbank  v.  Fay,  66  N.  ¥.  create  a  prescriptive  right.    If  it  would, 

57,  71.  the  whole  pohcy  of  the  prohibitory 

The  doctrine  that  a  right  to  a  por-  statute   might    be    subverted   by    the 

tion  of  a  public  street  may  be  accjuired  siniineness  or  wilful  frauds  of  public 

as  against  the  pubUc  by  prescription  ofnceis.    This  doctrine  is  cieariy  main- 

or   adverse    possession,    was    rejected,  tained   bv   the   following   authorities: 

and    characterized    "eminently  disss-  Staffordshire  &  W.  Canal  Nav.  d.  Propr. 

troUB  to  the  public  interests,"  hyWhdp-  Birmingham  Nav.,  Law  Rep.  1  E.  i  I. 

Uy,  J.,  in  Jersey  City  v.  Morris  Canal  ft  Appeals,  254;    Rochedale  Canal  Co.  v. 

B.  Co.,  12  N.  J.  Eq.  547,  561,  denying  RadcUffe,  18Q.  B.  287;  Elwell  t.  Prop. 

the  correctness  of  Kiught  v.  Heaton,  Birmingham  Canal  Nav.,  3  H.  of  Lords 

22  Vt.  480,  and  similar  cases,  which  Cases,  812;  Grand  Surrey  Canal  Co.  v. 

hold  that  the  enclosure  and  occupa-  Hall,  1  M.  ft  G.  392." 
tion  of  lands  within  the  limits  of  a        Mr.  Digby  maintains  with  force  and 
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grounds,  &c.,  are  lands  which  are  out  of  commerce,  incapable  of  bemg 
alienated,  and  must  ever  remain  free  to  the  public.  It  is  therefore 
held  that  no  silence  or  length  of  time  can  deprive  a  public  corpora^ 
tion  of  its  power  over  public  places;   that  its  inaction  may  give  an 

ai^parent    correctDeaa    that    the    doc-  ground  of  an  esUrppel  in  paU,  on  the 

trine  of  the  English  law,  that  all  pre~  part  of  the  city  authorities,  the  build- 

Bcriptive  rights  must  be  auch  as  could  ing   having   been   located  by  the  dty 

have  originated  in  a  valid  grant,  has  surveyor  upon  the  lines  premoudy  e»- 

arisen  from  falae  biatorical  notions,  and  tablithed  and  buiit  upon."     But  these 

is  in  reality  a  legal  fiction.    Digby  Hist.  Ohio  decisions  are  to  be  conadered  in 

'     ---      i.f2,-'- ■ ■■ 


Law  of  Real  Prop.,  chap.  iii.  f  2,  note,  connection   with   the    decision   of   the 

p.  15S.  same  court  in  Heddleston  v.  Hendricks, 

The  constant  and  exclusive  use  by  52  Ohio  St.  460,  465,  where  it  was  held 

a  rulroad  conipany  of  part  of  a  street  that   the   right   at  an  adjacent   Und- 

of  a  town,  as  and  for  a  ryghi  of  iDay,  can-  owner  to  enclose  by  a  fence  a  portion 

not  in  any  time  ripen  into  an  absolute  of  a  public  highway  cannot  be  acquired 

ownership  of  such  part.     Indianapolis,  by   adverse   possession    however   long 

P.  &  C.  R.  Co.  V.  Ross,  47  Ind.  25.  continued.     MinahoU,   C.   J.,   who  de- 

Ohio  dtxitioTiM :  In  Cincinnati  v.  tlrst  livered  the  opinion  of  the  court,  said: 

Presb^rian  Church,  8  Ohio   296,  the  "The  general  rule  is  that  the  statute 

question  was  most  thoroughly  argued  of  limitations  does  not  apply  as  a  bar 

and  examined  by  able  lawyers,  and  no  to  the  rights  of  the  pubLc,  unless  ex- 

cssea  precisely  in  point  as  to  municipal  presaly  named  in  the  statute;    for  the 

corporations  were  produced.    The  doc-  reason  that  the  same  active  vinlanoe 

trine  of  the  text  was  distinctly  decided,  cannot  be  expected  of  it  aa  is  known 

and  was  adhered  to  and  appfied  in  the  to  characterize  that  of  a  private  per- 

later  cases  of  Cincinnati  ir.   Evans,  6  son,  always  jealous  of  his  rights  and 

Ohio  St.  594,  and  Oxford  Township  v.  prompt  to  repel  any  invasion  of  thetn. 

Columbia,  38  Ohio  St.  87.    As  a  result  But  in  the  cases  of  Cincinnati  v.  first 

of  this  doctrine,  these  cases  hold  that  Presbyterian  Church,  8  Ohio,  299,  and 

notorious  and  uninterrupted  possession  of  Cincinnati  v.  Evans,  5  Ohio  St.  594, 

by  a  private  individual  or  private  cor-  a  different  rule  was  appUed ;  and  in  the 

5 oration,  under  a  claim  of  rifht  to  land  first  case,  the  right  of  the  city  to  a 
edicated  to  a  city  for  public  squares  portion  ol  its  piiblic  square  occupied 
or  streets  for  the  period  of  the  statutes  by  the  church,  and,  in  the  other  case, 
of  limitations,  will  bar  the  city  of  the  its  right  to  a  portion  of  one  of  its 
claim  to  its  use.  In  Lane  v.  Kennedy,  streets,  encroached  upon  by  the  build- 
13  Ohio  St.  42,  the  prior  cases  in  that  ing  of  the  defendant,  a  private  person, 
State  are  noticed;  and  it  was  held  that  was,  in  each  case,  hel a  barred  by  an 
a  partial  encroachment  by  a  fence  on  a  adverse  possession  of  twenty-one  years, 
surveyed  highway  was  not  necessarily  But  these  cases  are  regarded  as  excep- 
adveree  to  the  public  nor  InconsiBtent  tional;  and  confined  to  municipal  cor- 
with  the  easement  of  the  public,  the  piorations  in  cases  where  their  posses- 
court,  by  Peek,  J.,  observing  that  the  aion  has  been  disturbed  by  tht  erection 
case  was  distinguishable  from  Cincin-  oj  large_  and  valuable  strucfures  under 
nati  V.  Evans,  6  Ohio  St.  594;  and  the  such  circumstances  as  preclude  the 
principle  was  adopted  that  where  the  idea  that  the  encroachment  was  simply 
circumstances  surrounding  the  po8se»-  permis^ve  on  the  part  of  the  munici- 
aion  are  entirely  reconcmkble  with  a  pality."  See  also  McClelland  v.  Miller, 
continued  recognition  of  the  ultimate  28  Onio  St.  488;  Little  Miami  R,  Co. 
right  of  the  public,  the  possession  is  not  v.  Greene  County,  31  Ohio  St.  338,  349; 
adverse.  Referring  to  Cincinnati  v.  Lawrence  R.  Co.  v.  Mahoning  County, 
Evans,  supra,  in  which  there  was  an  35  Ohio  St.  1,  8;  Wright  v.  Oberlin, 
encroachment  of  a  permanent  character  23  Ohio  Cir.  Ct.  509,  515.  In  Ohio  it 
on  the  street,  the  learned  judge  just  has  also  been  decided  that  the  use,  by 
named  observed;  "That  case  was,  in  a  gas  company,  of  the  streets  of  a  dty 
this  view  of  it,  rightly  determined;  but  for  twenty  years  doea  not  bar  an  in- 
it  might,  with  equal  if  not  greater  pro-  quiry  by  the  State  into  the  ri^htful- 
priety,  have  been  placed  [not  upon  the  ness  of  the  use.  State  v.  (Sncumoti 
statute  of  limitations,  but]  upon  the  Gas  Co.,  18  Ohio  St.  262. 
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occupier  an  estate  at  sufferance,  but  Qothing  more;  and  that  inas- 
much as  such  property  is  not  susceptible  of  alienation  by  the  cor- 
poration, no  prescriptive  or  adverse  rij^t  thereto  can  be  acquired, 
since  prescription  presupposes  a  title  fairly  acquired,  but  not  now 
capable  of  proof.' 

§  1191  (671).  autntei  of  Umitatloii;  Iitopp«I;  HUsoIs  Doctrin«. 
—  In  Illinois,  where  the  statute  of  limitations  protects  an  actual 
possession  of  lands,  under  a  bona  fide  claim  or  color  of  tiUe,  for 
seven  years,  to  the  extent  and  according  to  the  purport  of  the  pos- 
sessor's paper  title,  it  is  held  that  this  statute  does  not  apply  to  a 
suit  brought  by  a  municipal  corporation  to  recover  possession  of 
property  which  was  dedicated  to  it  for  the  use  of  the  public,  since 
the  corporation  has  no  power  to  alien  or  dUpoae  of  the  property, 
and  hence  there  could  be  no  paper  title  to  be  protected  such  as  the 
statute  contemplated.  Whedier  an  adverse  possession  for  twenty 
years  would  defeat  an  action  by  the  corporation,  no  opinion  was 
^ven.^  As  an  incorporated  town  or  city  holds  the  title  to  its  streets 
and  alleys  for  the  use  of  the  public,  and  has  no  rightful  authority 
to  grant  the  streets  for  any  purpose  inconsistent  with  the  public 

'  New  Orieana  v.  Magnon,  4  Martin  Street  Com'n  v.  Taylor,  2  Bay  (S.  Car.), 

(Ut.),  1;    New  Orleans  v.  Maggioli,  4  282;  Galveston  v.  Menard,  23  Tex.  349; 

La.  An.  73;    Ingram  v.  St.  Tammany  Oiurtott   «.    Murray,    22    Iowa,    466; 

Par.    Police   Jury,    20   La.    An.    226;  McFartane  tj.  Kerr,  10  Bosw.  (N.  V.) 

Louisiana  Ice  Mfg.  Co.  v.  New  Orleans,  249;    Kellt^  n.  Thorn  peon,  66  N.  Y. 

43La.An.2l7;  I^tte  o.  New  Orleans,  88;     Litchfield    v.    WUmot.    2    Root 

52  La.  An.  2099,  2101;    Minor  v.  New  (Conn.),  288;    State  v.  Pettis,  7  lUch. 

Orleans,  115  La.  302,  308.    Text  cit«d  (8.  Car.)  I*w,  390;  Memphis ».  Lenore, 

and   approved,   Sims   o.   Chattanooea,  6  Coldw.  (Tenn.)  412;  Boweao.Team, 

I  Lea  (Tenn.),  694.  See  also  Dela-  8  Rich.  L.  (8.  Car.)  298;  Pella  Chrie- 
bigarre  v.  Second  Municipality,  3  La.  tian  Church  v.  Scholte,  24  Iowa,  283; 
An.  230,  237;   Shreveport  ti.  Walpole,  Brooks  v.  Riding,  46  Ind.  15.  19. 

22  La.  Ad.  626.     Acts  of  city  autnori-         Mere  non-iuer  of  an  easement  ac- 

ties,  in  ignorance  of  its  rights,  and  prej-  quired  in  real  property  by  a  city  -~  in 

udicial  to  tboee  rights  with  respect  to  tms  case  by  condemnation  for  public 

streets  and  commons,  are  not  binding  use  —  will  not  extinguish  the  right  to 

upon  the  corporation.     Lewis  v.   San  the  use.     An  abandonment  of  a  right 

Aritonio  (Exidos  grant   for  pasturage,  so  acquired  can  only  be  established  oy 

Ac.),    7   Tex.    288;     New    Orleans    v.  proving  acts  of  a  conclusive  character, 

United   States,    10  Pet.    (U.   S.)   662;  such  as  show  an  inlenHon  to  abandon 

Plaquemines  Par.  Pol.  Jury  v.  Foul-  the  use.    Curran  v.  Louisville,  83  Ky. 

house,  30  La.  An.  64,  approving  text.  G2S. 

As  to  title  against  the  public,  or  a         '  Alton    n.    Illinoia    Transportation 

municipal  corporation,  by  advene  po»-  Co..  12  111.  38.     Approved,  Chicago  v. 

sesffton,  see  further  1  Domat,  492;  Hen-  Wnght,  69  111.  318,  327;    Tumey  v. 

shaWD.  Hunting,  1  Gray  (Mass.),  203;  Chamberlain  (as  to  adverae  poBsesmon), 

Jersey  City  ti.  Morris  Canal  iJcB,  Co.,  12  15  111.271.    See  also  to  the  same  effect, 

N,  J.   Eg.   547;    Manko  o.  Chambers-  Elster  v.   Springfield,  49  Ohio  St.  82, 

bureh;  25  N.  J.  Eq.  168;    Fox  *.  Hart,  citing  text;   Eddy  v.  Gmnger,  19  R.  L 

II  Ohio,  414;  Rowan's  Ex.  p.  Portland,  105,  citing  text;  Sims  v.  Chattanooga, 
8  B.  Mon.  (Ky.)  233,  259;  Georgetown  1  Lea  (Tenn.),  694,  citing  text. 
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use,  it  follows  that  an  individual  cannot  acquire  a  prescriptive  right 
therein  for  any  private  use,'  But,  although  the  courts  of  Illinois 
do  not  pennit  rights  to  be  acquired  in  city  streets  and  public  places 
by  mere  adverse  possession,  yet  they  have  frequently  held  that  the 
doctrine  of  estoppel  in  pais  is  applicable  to  municipal  corporations, 
and  that  they  will  be  estopped  or  not  as  justice  and  right  may  re- 
quire; that  there  may  be  cases  where,  under  all  the  circumstances, 
to  assert  a  public  right  would  be  to  encourage  and  promote  a  fraud, 
as  where  a  party  acting  in  good  faith  under  affirmative  act^  of  the 
city  has  made  such  expensive  atid  permanent  improvements  that 
it  would  be  highly  inequitable  and  unjust  to  destroy  the  rights  ac- 
quired. Under  such  circumstances  the  doctrine  of  equitable  es- 
toppel will  be  applied.  The  court  does  not  consider  that  there  is 
either  danger  to  the  public  or  injustice  in  the  application  of  the 
doctrine  of  estoppel  under  such  circumstances.  In  the  exercise  of 
proper  diligence  the  public  authorities  may  prevent  encroachments 
upon  public  streets,  and  if  they  do  not,  any  citizen  may  take  the 
necessary  steps  to  do  so ;  and  if  there  is  not  only  a  failure  to  act 
by  either,  but  affirmative  action  with  the  apparent  approval  of 
every  one  interested,  and  the  situation  is  changed  by  permanent 
improvements  being  made,  the  principles  of  equity  require  that  the 
public  should  be  estopped.' 

'  QuincT  V.  Jonea,  76  111.  231;  Sullivan  p.  Tichenor,  179  E!.  S7,  102; 
Chicago,  R.  1.  4  P.  R.  Co.  v.  Joliet,  Itasca  v.  Schroeder,  182  111.  192;  De 
79  lU.  25,  40;  Lo^n  County  v.  Lin-  Kalb  v.  Luney,  193  111.  185;  Shirk  v. 
coin,  81  III.  166,  citine  text;  Lee  «.  Chicago,  195  111.  298;  Russell  v.  Lin- 
Hound  Station,  118  111.  301,  316;  cohi,  200  III.  511;  People  v.  Rock 
Greenwood  o.  La  Salle,  137  111.  225;  IsUnd,  215  111.  488,  495;  Peoria  v. 
Catlett  D.  People,  151  ID.  16;  JoUet  Central  Nat.  Bonk,  224  111.  43;  El 
V.  Werner,  166  111.  34;  Jordan  v.  Paso  c.  Hoagland,  224  lU.  263;  Clii- 
Chenoa,  166  111.  530;  Sullivan  v.  cago  v.  Illinois  Steel  Co.,  229  111.  303, 
Tichenor,  179  111.  97,  101;  Itaaca  v.  312;  People  v.  Wieboldt,  233  lU.  672, 
Schroeder,  182  111.  192;  De  Kalb  v.  581;  Dickereon  n.  Le  Roy,  72  01  App. 
Luney,  193  111.  195;   Shirk  v.  Chicago,  588. 

195  III.  298;    Russell  v.  Lincoln,  200  In  Chicago,   R.   I.  &  P.   R.  Co.  v. 

ni.  511;    Lee  v.  Harris,  206  lU.  428;  Joliet,  79  111.  26,  the  right  of  way  of  a 

Owen  V.  Brockport,  208  111.  35;  Peoria  railroad  company  over  public  grounds 

p.  Central  Nat.  Bank,  224  HI.  43,  67;  of  the  city  was  questioned  after  it  had 

El  Paso  V.  Hoaglond,  224  111.  263.  been  used  by  the  railroad  company  for 

'  Chicago,  R.  I.  &  P.  R.  Co.  v.  Joliet,  upwards  of  twenty  years.    A  valuable 

79  HI.  25;  Chicago  ft  N.  W.  R.  Co.  v.  station   building   had  been  erected  In 

Elgin,  91  111.  251 ;    Martel  v.  East  St.  the  city  and  the  right  of  wa^  in  ques- 

Louis,    94    ni.    67;     Piatt    County   v.  tion  was  necessary  to  reach  it.    It  was 

Goodell,  97  HI.  84;  Lee  e.  Mound  Sta-  held  that  the  city  was  estopped  to 

tdon,  118  111.  304;   Auburn  o.  Coodwin,  deny  a  grant  of  the  right  of  way.     In 

128  m.  57;    People  v.  Maxon,  139  III.  People  v.  Rock  IsUnd,  215  HI.  488_,  a 

306;    Chicago  v.  Union  Stockyards  ft  city    for    a    valuable    consideration 

T.  Cb.,  164111.224;   Joliet  o.  Werner,  granted    to   a    railroad   company   the 

166  111.34;   Jordan  p.  Chenoa,  166  m.  right  to  erect  structures  and  lay  tracks 

530;  Cariinville  p.  Castle,  177  111.  105;  on  a  portion  of  a  public  street  consti- 
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§  1192  (673).  Adveria  FoimssIou  of  Straets;  Wait  ^rglnU.— 
The  diversity  of  opinion  in  the  courts  on  the  question  whether  there 
may  be  tiUe  by  ad/verse  -posseanon  of  a  street  or  highway  or  by  equU- 
<Me  ettoppd  b  well  illustrated  by  the  course  of  decision  of  the  Su- 
preme Court  of  Appeals  of  West  Virginia.  That  court  at  first  held 
tiiat  in  a  city  or  town  adverse  possession  of  a  street  for  the  statutory 
period  would  give  title  to  the  occupier.  In  so  deciding,  the  court 
remarked,  that  "the  reason  sometimes  assigned  why  no  laches  shall 
be  imputed  to  the  king,  b  that  he  b  continually  busied  for  the  public 
good,  and  has  not  leisure  to  assert  hb  ri^t  within  the  period  limited 
to  subjects.  A  better  reason  b  the  great  public  policy  of  preserving 
'  public  rights  and  property  from  damage  and  loss  through  the  negli- 
gence of  public  officers.  Thb  reason  certainly  b  equally  if  not  more 
cogent  in  a  representative  government  where  the  power  of  the  people 
b  delegated  to  others,  and  must  be  exercised  by  them  if  exercised  at 
all;  and  accordingly  the  principle  b  held  to  have  been  transferred 
to  the  sovereign  people  of  thb  country  when  they  succeeded  to  the 
rights  of  the  king  of  Great  Britain  and  formed  independent  govern- 
ments within  the  respective  States.  Thb  principle  we  approve,  and 
regard  the  exemp>tion  from  the  effect  of  limitation  statutes  as  essen- 
dal  to  the  well-being  of  the  government  of  the  States;  but  thb  ex- 
emption belongs  and  appertains  to  sovereignty  alone.  The  reason 
for  it  is  very  apparent.  I!  the  statutes  of  limitation  would  run  against 
the  State,  her  public  lands,  if  she  had  any,  would  be  liable  to  be  taken 
possession  of  by  squatters,  who  would  bold  them  for  the,  time 
required  by  the  statute  and  defy  the  State;  and  the  State  in  that 
portion  being  sparsely  populated,  there  would  be  few  or  none  to  com- 
plain, as  it  would  be  the  cheapest  way  to  obtain  lands  from  the  State. 
The  fairways  of  the  State  would  be  liable  to  be  impaired  or  destroyed 
by  encroachments,  and  the  country  not  being  thickly  settled,  and 
the  neighbors  all  acquainted  with  each  other,  and  the  State  officers 
being  remote  from  these  highways,  there  would  perhaps  be  little 
complaint.  But  in  a  city  or  town,  where  so  many  people  are  to 
suffer  inconveniences  by  such  encroachments,  and  the  officers  of  the 
city  or  town  are  on  the  spot,  such  encroachments  are  not  apt  to  be 
tolerated  for  a  long  period,  and  they  would  be  less  likely  to  be  toler- 
ated if  it  was  known  that  an  uninterrupted  possession  of  a  street, 

tuting  the  river  front.  A  portion  of  the  grant.  It  was  held  that  the  public, 
street  of  ample  width  for  public  travel  which  had  apparently  acquiesced  in 
was  left.  The  company  incurred  (jreat  such  action  for  many  jrears,  was  es- 
expenae  in  making  permanent  improve-  topped  to  assert  the  right  to  have 
ments,  such  aa  the  erection  of  a  depot  suca  improvements  removed. 
«ad  freight  houae,  in  reliance  on  the 
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alley,  or  square  would,  in  a  certain  number  of  years,  give  title  U> 
the  occupier."  *  After  this  decision  had  been  followed  and  applied 
a  number  of  times,'  the  same  court  reconsidered  its  decision  and 
squarely  overruled  it,  and  held  that  no  title  to  a  public  street  or  hi^- 
way  could  be  acquired  by  adverse  possession,  however  long  con- 
tinued. After  characterizing  the  earlier  decision  as  a  palpable 
misapplication  of  the  statute  of  limitations  to  the  sovereign  rights 
of  the  people,  the  court  remarked  that  there  could  be  no  question 
but  that  the  statute  of  limitations  applied  to  municipal  corporations, 
nor  could  there  be  any  question  but  that  it  applied  to  the  State  in 
like  manner  as  to  individuals  by  express  statutory  provision,  but  it 
did  not  apply  to  the  sovereign  rights  of  the  people,  except  as  they 
are  restricted  in  the  Constitution  by  their  manifest  will  therdn  con- 
tained. Statutes  of  limitation  which  are  made  to  apply  to  the  State 
do  not  apply  to  the  people  or  public  rights,  and  they  only  apply  to 
the  State  in  the  same  cases  that  they  apply  to  individuals,  —  the 
entry  upon  or  recovery  of  lands  held  for  sale,  suits  on  bonds,  con- 
tracts, evidences  of  debt  or  for  torts,  —  all  these,  thouf^  the  State 
is  a  party,  are  subject  to  bar.  As  to  all  such  things,  there  is  no 
reason  why  the  State  should  have  any  longer  time  than  an  indi- 
vidual.  But  this  does  not  apply  to  the  public  rights  of  the  State; 
it  does  not  apply  to  the  right  of  taxation,  the  right  of  eminent  do- 
main, the  right  to  use  the  public  highways,  and  other  rights  which 
pertain  only  to  the  sovereignty  of  the  people.  No  individual  dan 
destroy  or  impair  any  of  these  rights  by  his  own  act  If  the  public 
easement  is  interfered  with  by  an  individual,  such  interference  b 
a  public  nuisance,  and  it  matters  not  how  long  it  is  conUnued;  it 
can  never  destroy  the  easement,  for  the  nuisance  b  under  the  ban 
of  the  law  and  is  subject  to  abatement  at  any  time.*  Having  de- 
termined to  deny  the  application  of  the  statute  of  limitations,  the 
court  felt  bound  to  go  further,  and  denied  that  any  principle  of 
equitable  estoppel  could  be  applied  to  affect  the  public  right  in  streets 
and  highways/ 

■  WheeKng  v.  Campbell,  12  W.  Va.  W.  Va.  669,  678;  Foley  v.  Doddridge 
36.  County  Court,  54  W.  Va.  16;    Clifton 

•  See  Forayt.h».  WheeUng,  19  W.  Va.  v.  Werton,  54  W.  Va.  260. 
318;  Maaon  CSty  S.  &  M.  Co.  v.  Maaon,  *  In  Ralston  v.  WeHton,  46  W,  Va. 
23  W.  Va.  211,  218;  Western  Lunatic  544,thecourt  said  with  reference  to  the 
Asylum  n.  Miller,  29  W.Va.  326;  Miller  doctrine  of  atoppel:  "The  statute  of 
s.  Aracoma.  30  W.  Va.  606,  618;  Tay-  limitations  is  a  mere  legal  estoppel, 
lor  JJ.  Phillipi,  36  W.  Va.  554,  556;  and,  if  not  opplyiiw  to  legaliie  a  pub- 
Teass  v.  St.  Albans,  38  W.  Va.  1,  14.       lie   nuisance,    neither   does   eouitable 

'  Ralston  u.  Weston,  46  W.  Va.  544.  estoppel;  for  equity  follows  the  law. 
This  decimon  has  been  followed  and  and  will  grant  no  relief  to  a  lawbreaker 
applied   in   MeClellan   v.    Weston,   49   or    wrongdoer.      Clean    hands   and    a 
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§  1193  (674).  AdvarsB  PoMeBilim  of  StreatB  ud  Hlgbvajrs. — 
A  careful  examination  of  the  decisions  shows  that  the  generallj 
accepted  doctrine  is  that  the  maxim,  NvUum  tempua  occurrit  regi, 
is  not  restricted  in  its  application  to  sovereign  States  or  govern- 
ments, but  that  its  application  extends  to  and  includes  public  rights 
of  all  kinds,  and  that  it  applies  to  municipal  corporations  as  trustees 
of  the  rights  of  the  public,  and  protects  from  invasion  and  encroach- 
ment the  property  of  the  municipality  which  is  held  for  and  devoted 
to  public  use,  no  matter  how  lax  the  municipal  authorities  may  have 
been  in  asserting  the  rights  of  the  public.  Hence,  no  adverse  pos- 
session  merely  aa  sxtch,  however  long  continued,  of  a  public  street 
or  highway  will  in  many  States  suffice  to  destroy  the  rights  of  the 
public  in  such  street  or  highway  and  vest  Utle  thereto  in  the  person 
But  on  the  other  hand   there  are  some  States  in 


clear  Utle  are  always  equitable  re-  335,  351;  Weias  v.  Taylor,  144  Ala. 
quiretiteDtB.  .  .  .  How  can  equitable  440;  Hoadleyc.  San  Francisco,  50 Cat. 
estoppel,  any  more  than  the  statute  265;  People  ».  Pope,  63  CaX.  447; 
of  limitationa,  deprive  a  sovereign  of  Viaalia  v.  Jacobs,  6^  Cal.  434;  Yolo 
ids  rights,  and  permit  hia  BubjectB  to  County  v.  Bamey,  79  Cal.  375;  Orena 
destroy  them  by  their  wrongful  con-  ii.  Santa  Barbara,  91  Cal.  621;  Ames 
duct?  The  use  of  the  highways  is  a  r.  San  Diego,  101  Cal.  390;  Holla- 
sovereign  right,  common  to  all  the  day  v.  San  Francisco,  124  Cal.  352; 
people,  and  of  which  they  cannot  he  Southern  Pac.  Co.  v.  Hyatt,  132  Cal. 
divested,  eicept  in  accordance  with  240,244;  Mouat  Lumber  Co. ».  Denver, 
their  will  and  appointment  for  the  21  Colo.  1,  8;  Denver  v.  Girard,  21 
public  weal.  The  law  ia  best  enunci-  Colo.  447;  Augusta  v.  Bunim,  93  Ga. 
ated  in  the  case  of  Webb  v.  City  of  68,  73 ;  Norrell  v.  Augusta  R.  A  E.  Co., 
Demopolis,  95  Ala.  116,  where  it  is  116  Ga.  313;  Wigley  c.  Augusta,  118 
held  that  'a  city  or  town  has  no  alien-  Ga.  590,  601 ;  Kelsoe  p.  Oglethorpe, 
able  interest  in  the  public  streets  120  Ga.  951,  955;  Robins  cMcOehee, 
thereof,  but  holds  them  m  trust  for  its  127  Ga.  431,  433;  Peoria  v.  Johnston, 
citizens  and  the  public  generally;  and  56  III.  45;  Quincy  r.  Jones,  76  HI.  231; 
neither  its  acquiescence  in  an  ob-  Chicago,  R.  I.  &P,  R.  Co.  v.  Joliet,  79 
struction  or  private  use  of  a  street  by  111.  25,  40;  Lee  t>.  Mound  Station,  118 
-T  laches  in  resorting  to  111.  304,  316;  Greenwood  v.  La  Salle, 
■e  it,  nor  the  '137  lU.  225;  Catlctt  p.  People,  151  111. 
r  the  doctrine  18,  23;  Joliet  v.  Werner,  166  111.  34; 
of  equitable  estoppel,  nor  prescription,  Jordan  o.  Chenoa,  166  QJ.  530;  Sulli- 
can  defeat  the  right  of  a  city  to  main-  van  v.  Tichenor.  179  111.  97;  Itaaca 
tain  a  suit  in  equity  to  remove  the  ii.  Schroeder,  182  111.  192;  DeKalb  v. 
obstruction.'  .  .  .  The  words  'holds  Luney,  193  111.  185,  189;  Shirkr.  Chi- 
them  in  trust,'  are  objectionable;  tor  cago,  196  111.  298,  312;  Russell  v. 
the  reason  that  the  people  generally  Lincoln,  200  HI.  511,  522;  Peoria  v. 
hold  them  and  own  the  public  ease-  Central  Nat.  Bank,  224  111.  43,  67; 
ment,  and  the  municipality  merely  Brown  v.  Trustees  of  Schools,  224  111, 
has  authority  to  superviae  and  keep  184;  El  Paso  v.  Hoagland,  224  HI. 
them  in  repair  and  free  from  obstnic-  263,  265;  Pew  u.  Litchfield,  115  111. 
tion  for  the  benefit  of  the  whole  people  App.  13;  Sims  d.  Frankfort,  79  Ind. 
and  the  stranger  within  their  gates."  446;  Cheek  n.  Aurora,  92  Ind.  107; 
•  Grogan  v.  Hayward,  4  Fed.  Rep.  Wolfen.SuUivan,  133Ind.331;8chmidt 
161;  6  awyer  C.  C.  498;  Reedo.  Bir-  v.  Draper,  137  Ind.  249;  HaU  e.  Bi^y- 
mingham,  92  Ala.  339;  Webb  v.  De-  fogle,  162  Ind.  494,  600;  Waterloo  v. 
mopolis,  96  Ala.  116,  134;  Ham  v.  Union  MiU  Co.,  72  Iowa,  437;  Tatald- 
Dadeville,  100  Ala.  199,  203;  Mobile  son  «.  Lime  Springs.  92  Iowa,  187; 
Transportation  Co.  v.  Mobile,  128  Ala.  Chicago,  R.  1.  &  P.  R.  Co.  *.  Council 


lyCoo^Ie 


§  1193  STREETS:   ADVERSE   POSSESSION  1897 

whkh  the  application  of  the  maxim  is  restricted  to  those  cases  in 
which  the  sovereign  State  is  a  party  and  in  which  it  is  held  that 
municipal  corporations,  like  natural  persons,  are  subject  to  the 
statute  of  limitations,  even  in  cases  involving  the  public  interest 
and  property;  and  therefore  in  those  States  by  adverse  possession 
or  prescriptive  encroachment,  the  right  of  the  public  in  the  streets 

Bluffs,  log  Iowa,  425;  Markh&m  v.  bocker  Ice  Co,  v.  Forty-Second  St.  R. 
Anamoaa,  122  Iowa,  689;  Vorhes  v.  Co.,  85  N.  Y.  App.  Div.  S30,  640,  aff'd 
Ackley,  127  Iowa,  858:  Biglow  v.  Rit-  176  N.  Y.  408;  New  York  Qty  o.  Do 
ter,  131  Iowa,  213;  Quinn  o.  Baage,  Peyater,  120  N.  Y.  App.  Div.  762,  765, 
138  Iowa,  426;  114  N.  W.  Rep.  205;  aff'd  190  N.  Y.  547;  Moose  v.  Careon, 
Webb  V.  Butler  County,  52  Kan.  375,  104  N.  Car.  431;  Stat«  v.  Godwin,  146 
378;  Eble  v.  State,  77  Kan.  179;  93  N.  Car.  461,  465;  HeddleBton  v.  Hen- 
Pac.Rep.803;  NewOrleansn.  Magnon,  dricks,  52  Ohio  St.  460  (distinguishing 
4  HarUn  (La.),  1 ;  Thibodeaux  c.  Hag-  and  qualifying  Cincinnati  v.  First  Pr»- 
riolo,  4  La.  An.  73;  Ingnun  v.  St.  bytenan  Church,  8  Ohio,  290,  and 
Tammany  Par.  Police  Jury,  20  La.  An.  Cincinnati  v.  Evans,  5  Ohio  St.  504); 
226;  Sheen  c.  Stothart,  20  La.  An.  630;  Schooling  «.  Hamsburg,  42  Greg.  494, 
Louisiana  Ice  Mfe.  Co.  tp.  New  Orleans,  499:  Oliver  o.  Synhonrt,  48  Greg.  292; 
43La.Aii.217;  Lafitt«  v.  New  Orleans,  Chnstianc.  Eugene,  490reg.  170;Rung 
62  La.  An.  2099,  2101 ;  Minor  v.  New  v.  Shoneberger,  2  Watta  (Pa.),  23 ;  Com- 
Orteans,  115  La.  302,  308;  Uhnan  e.  monwealtb  v.  McDonald,  16  S.  &  R. 
CSiarlesSt.  Ave.  Co..  83Md.  130;  Bald-  (Pa.)  300.  401;  Penny  Pot  Landing, 
win  V.  Trimble,  85  Md.  396,  403;  Vicks-  Jn  re,  16  Pa.  79;  Susquehanna  County 
buig  V.  Marshall,  50  Miss.  573;  v.  Deans,  33  Pa.  131 ;  KitUning  Acad- 
Wtherspoon  v.  Meridian,  69  Miss,  emy  v.  Brown,  41  Pa.  269;  Pliila- 
288;  Bay  St.  Louia  c.  Hancock  County,  delphia  v.  Philadelphia  &  R.  R.  Co.,  58 
80  Miaa.  364;  Territory  v.  Deegan,  3  Pa.  253,  263;  Kopf  v.  Utter,  101  Pa, 
Hont.  82;  SUte  v.  Franklin  FaUs  Co.,  27;  Coaimonwealth  v.  Moorehead,  118 
49  N.  H.  240;  Thompson  v.  Major,  58  Pa.  344;  Wakeling  p.  Cocker,  23  Pa, 
N.  H.  242,  244;  Collins  v.  Howard,  65  Super.  Ct.  196;  Washington  v.  Steiner, 
N.  H.  190,  192;  Manchester  r.  Hodge,  25  Pa.  Super,  tt.  392,  402;  McGuire 
74  N.  H.  468;  Jersey  City  v.  State,  30  v.  Wilkes-Barre,  36  Pa.  Super.  Ct.  418; 
N.  J.  L.  Bai,  627;  Bodine  v.  Trenton,  Simmons  v.  Cornell,  1  R.  I.  519;  Almy 
36  N.  J.  L.  198,  201 ;  Hoboken  Land  &.  v.  Church,  18  R.  I.  182 ;  Matteson  v. 
Imp.  Co.  V.  Hoboken,  36  N.  J.  L.  540,  Whaley,  20  R.  L  4i2,  413;  Knowles  v. 
549;  Price  o.Plainfield,  40  N.J.  L.  608,  Knowles,  25  R.  I.  325;  Crocker  e.  Col- 
614;  LaingB.  UnitedN.  J.  R.  AC.  Co.,  iina,  37  S.  Car.  327;  Sims  «.  Chatto- 
54  N.  J.  L.  576;   Jersey  Gty  v.  Morris   nooga,  1   Lea  (TcnnJ.  694;    Memphis 


Canal  A  B.  Co.,  12  N.  J.  Eq.  547,  561;   v.  Lenore,  6  Cold' 

Cross  V.  Morristown,  18  N.  J.  Eq.  305,  v.  Southern  R.  Co.  (Tenn.  Ch.  App.)  5IJ 

311;  Tainter  v.  Morristown,  19  N.  J.   S.  W.  Rep.  72;    Taylor  v.  Common- 


Eq.46,60;  SimistP.Brookfield,34N.  Y.  wealth,  29  Gratt.  (Va.)  780;    Yates  » 

Supp.  605,citingtext;  Buffalo n.  Dela-  Warrenton,    84    Va.    337;     Buntin   v. 

ware,  L.  4  W.  R.  Co.,  39  N.  Y.  Supp.  Danville,  93  Va.  200,  208;   Depriest  v. 

4;  Walker  v.  Caywood,  31  N.  Y.  51;  Jones  (Va.),  21  8.  E.  Rep.  478;   Belle- 

8t.  Vincent  Orphan  Asylum  v.  Troy,  not   v.    Richmond,    108   Va.    314:   61 

76  N.  Y.  108,  114;    Driggs  v.  Phillips,  S.  E.  Rep.  785;  West  Seattle  v.  West 

103N.  Y.  77;   Hughes  i>.  Metropolitan  Seattle   L.   A   I.   Co.,   38   Wash.  359; 

El.  R,  Co.,  130  N.  Y.  14,  26;   ttohoes  Rapp  v.  Stratton,  41  Wash.  263;   Ral- 

t>.  Delaware  &  H.  Canal  Co.,  134  N.  Y.  ston  v.  Weston,  46  W.  Va.  544  (ovei^ 

397.  406;   People  v.  Maher,  141  N.  Y.  ruling  Wheeling   v.  Campbell,   12  W. 

330,  336;    Buffalo  v.  Delaware,  L.  A  Va.   36);     McCfellan    v.    Weston.    49 

W.  R.  Co.,  190  N.  Y.  84,  96,  rev'g  114  W.  Va.  660;  Childs  v.  Nelson,  69  Wis. 

N,   Y.   App.    Div.    915;     Mangan   v.  125;  Chase  v.  Gshkoah,  81  Wis.  313, 

Sing  Sing,  26  N.  Y.  App.  Div,  464,  316;   Nicolai  v.  Davis.  91  Wis.  370; 

aff'd  164  N,  Y.  660;   Buffalo  v.  Dela-  Queen  v.  BrewsUr,  8  Upper  Can.  C.  P. 

ware,  L.  A  W.  R.  Co.,  68  N.  Y.  App.  208. 
I»v.488,aff'dl78N.  Y.  561;  Knicker- 


lyCoogle 


1898                                   MUNICIPAL  C0BP0RATI0N8  §  1193 

and  highways  may  be  ousted  by  individuals.*     A  number  of  States 
which  at  first  permitted  the  public  easement  to  be  destroyed  by 

'  Ft.  &uith  o.  HcGibbin,  41  Ark.  325.  When  a  fence  has  been  main- 
45;  Broad  v.  Beatty,  73  Ark.  106;  tained  for  twenty  years  and  the  boimd- 
El  Dor&do  V.  Ritchie  Grocery  Co.,  84  aries  are  not  known  and  cannot  be  aa- 
Ark.  52;  Rowans'  Executor  v.  Port-  certained  from  the  records,  it  becomes 
land, 8B.  Mon.  (Ky.)  232,269;  Dudl^  primo /ocie  evidence  of  the  true  bomid- 
».  Frankfort,  12  B.  Mon,  (Ky.)  610,  ary.  Sprague  v.  Wdte,  17  Pick. 
617;  Alvea  v.  Henderson,  16  B.  Mon.  (Maea.)  309;  Home  v.  Haverhill,  110 
(KyO  131,  171;  Bosworth  v.  Mt.  Ster-  Mass.  527,  628.  If  the  boundaries  are 
hng,  12  Ky.  Law  Rep.  157;  13  S.  W.  known  and  a  fence  has  been  nuun- 
Rep.  920;  Cornwall  *.  Louisville  &  tained  for  forty  years,  the  fence  may 
N.  R.  Co.,  87  Ky.  72;  Bik  Rafuda  v.  be  continued  under  the  statute,  and  an 
Comstock,  85  Mich.  78;  &sexville  v.  injunction  will  issue  to  restrain  ofSoeis 
Emeiy,90  Mich.  183;  Flynno.  Detroit,  who  threaten  to  remove  it.  Window 
93  Mich.  590;  Tmcent  v.  Kalamazoo,  v.  Nayson,  113  Mass.  411;  Attorney- 
Hl  Mich.  230;  Vier  v.  Detroit,  HI  General  o.  Tarr,  148  Mass.  309,  313; 
Mich.  &46;  Moon  t>.  Mills,  119  Mich.  Attorney-General  v.  Revere  Copper 
298;  Darrowv.  Homer,  122  Mich.  229;  Co.,  152  Mass.  444,  453.  Bee  also 
Schneider  v.  Detroit,  135  Mich.  570;  Commonwealth  v.  BhusdeU,  107  Mass. 
Knight  V.  Heaton,  22  Vt.  480.  It  is,  234.  A  pre»criptiv«  right  may  be  ac- 
however,  to  be  noted  that,  in  Kentucky,  quired  against  the  State  dnoe  the  en- 
it  is  now  provided  by  statute  that  pos-  actment  of  a  statute  applying  to  it  the 
sesfflon  of  a  public  street  or  highway  limitation  of  real  actions.  Thus,  in 
does  not  become  adverse  until  notice  in  Attorney-General  v.  Revere  Copper 
writing  has  been  )^ven  to  the  municipal-  Co.,  152  Mass.  444,  it  was  held  that  in 
ity  of  adverse  claim  thereto.  See  Com-  the  case  of  a  great  pond,  the  title  to 
walllu.  Louisville  &  N.  R.  Co.,  87  Ky.  72 ;  which  was  in  toe  commonwealth  or  in 
Covington  v.  HaJI  (Ky.),  98  S.  W.  the  town  for  the  benefit  of  the  public, 
'   Rep.  317.  the  right  of  the  State  was  barred  by 

Some  States  provide,  in  effect,  by  adverse  possession.     The   court   said 

statute  for  the  adverse  poBsesdon  of  that  the  rule  that  no  length  of  time 

highways,  though  the  result  is  usually  will  legaliie  a  pubUc  nuisance  did  not 

reached  by  indirection,  apply,  where  no  other  nuisance  existed 

Mat»achu*etta.    Is  the  absence  of  a  than  the  abridgment  of  the  public's 

statutory  provision  the  rule  adopted  enjoyment  of  property,  such  as  a  great 

in  this  State  is  that  an  obstruction  pona,  by  the  long  continued  use  of 

within  a  highway  is  a  nuisance  and  un-  some  part  of  it  by  an  individual  under 

lawful  however  long  it  may  continue,  a  claim  of  right. 

Morton  o.  Moore,  15  Gray  (Mass.),  573,  Conntetieut.      In    this    State    the 

576;   New  Salem  D.  Eagle  Mill  Co.,  13S  statutory    period    applicable    to    real 

Mass.  8.     But  by  atatvte  it  is  provided  actions     is     fifteen     years.       Another 

that  when  the  boundary  of  a  nighway  statute  relating  to  encroachments  on 

is   not   known   and   cannot   be   ascer-  highways  declared  that  if  any  person 

tained  from  the  records,  twenty  years'  had  within  fifteen  years  enclosed  any 

noaintenance  of   fences,   tc,  shall  be  highway.    Ac,    the    town    authorities 

deemed  to  show  the  true  boundaries,  after  wanting  might  pull  down  and  re- 

and  that  if  the  boundaries  of  such  move  the  encroachments.    It  was  held 

ways  or  places  can  be  made  certain,  that   by  virtue  of  these  statutes  the 

any  builoing  or  fence  thereon  may,  enclosure  of  a  highway  for  fifteen  years 

upon  the  presentment  of  a  grand  jury,  created  an  adverse   right  therein. 

be  removed  as  a  nuisance,  unless  it  has  Litchfield  v.  Wilmot,  2  Root  (Conn.), 

(»>ntinued  at  least  forty  years.    In  con-  288.     In  Beardslce  v.  French,  7  Conn. 

struing  the  latter  provision,  the  court  125,  it  was  held  that,  entire  non-ussr 

has  held  that  though  it  is  n^ative  in  for  ninety  years  of  a  way  and  excluave 

form,  it  is  intended  to  be  affirmative  possession  thereof  by  an  individual  ex- 

in  substance,  and  confers  the  right  to  tinguished  the  pubuc  right.    See  also 

maintain  obstructions  which  have  con-  Brownell    v.    Palmer,    22    Conn.    107, 

tinned  for  the  stated  period.     Cutter  121.     When  the  use  of  a  highway  has 

V.  Cambridge,  6  Allen  (Mass.),  20,  24;  been  discontinued,  the  person  taking 

Gifford  V.  Westport,  190  Maas,  323,  adverse    possesdoa    thereof    acquires 
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adverse  possession  for  the  statutory  period  have  by  statutory  en- 
actment adopted  the  contrary  rule.* 

title  tigainst  the  owner,  whatever  the  might  be  loert  by  advene  posseasioa. 

eGFect  may  be  aa  against  the  public  St.  Paul  t>.  Chicago,  M.  &  St.  P.  R.  Co., 

easement.     Cady  v.  Fitxaimmonfl,  50  45  Hinn.  387;  Glencoe  v.  Wadsworth, 

Conn.  209.  48    Hinn.    402;     Wayiata    «.    Great 

New  York.     In  this  State  it  is  pro-  Northern  R.  Co.,  50  Minn.  438;  Nortb-   - 

vided  by  statute  that  "all  highways  em  Pac.  R.  Co.  v.  Townsend,  84  Minn. 

that  have  ceased  to  be  travelled  or  152,  158;  Hastings  v.  Gillitt,  85  Minn. 

used  as  highwavs  for  six  years  shall  331;    Haramon  v.  Kiause,  03  Minn, 

cease  to  be  a   highway  for  any  pur-  466,  457;    Murtaueh  v.  Chicago,  M.  & 

poee."    This  statute  is  applicable  to  a  St.  P.  R.  Co.,  102  Minn.  52. 

street  in  a  village  incorporated  under  MittotiH.    The  earlier  dedsimia  hdd 

the  general  act.    Horey  v.  Haverstraw,  that  the  maxim  Nallvm  temput  occur- 

124  N.  Y.  273;    Excelsior  firick  Co.,  Hi  regi  did  not  except  municipalities 

V.   Haverstraw,    142   N.   Y.    146,   150.  from  the  operation  of  statutes  of  limi- 

It  is  not  essenlial  to  the  operation  of  tations,  even  in  the  caae  of  lands  de- 

the  statute  that  the  entiie  street  or  voted  to  pubUc  use,  as  highways.  Ac., 

highway  be  abandoned.    Non-user  of  and  hence  the  title  thereto  mignt  be 

a  portion  for  the  prescribed  period  of  acquired    by    prescription.       See    St. 

time  operates  as  a  relinquislunent  by  Charles  County  v.  Powell,  22  Mo.  525; 

the  public  of  the  part  bo  abandoned  aa  Callaway  County  v.  Nolley,  31  Mo.  393; 

a  highway.     Iitangam  v.  Sing  Kng,  11  Abemethy  v.  Dennis,  49  Mo.  468;  St. 

N.  Y.  App.  Div.  212.    When  the  non-  Charles  Sihool  Dir,  v.  Goeiges,  60  Mo. 

uaer  has  continued  for  the  prescribed  104;    Burch  t>.   Winston,   57  Ho.   62; 

period,  it  ceases  to  be  a  highway  for  Cunning^ham   v.   Snow,   82   Mo.   587; 

any  purpose,  and  the  owner  of  the  fee  Connecticut   Mut.   L.   Ins.   Co.   t>.   St. 

is  entitled  to  recover  the  possession  of  Louis,   08   Ho.    422,   425;    Uississippi 

the  premises.    Mangam  v.  Sing  Sing,  County  v.  Vowels,  101  Mo.  225.    But 

11   App.  Div.  212,  2i5.     But  to  give  in   1866,   the   legislature   changed  the 

effect  to  the  statutory  provision  the  rule  by  the  enactment  of  a  statute 

abandonment  must  be  throughout  the  which  declared  that  no  statute  of  limi- 

entire  width  of  the  highway.     Where  tatJon  should  apply  to  any  lands  ap- 

a  part  only  of  the  breadth  is  not  tra-  piopriated  to  an^  public  use.    See  St. 

versable  or  used  by  the  public,  but  the  Louis  v.  Missoun  Pac.  R.  Co.,  114  Mo. 

remainder  is  worked  and  is  traversable.  13,  25;    Brown  v.  Carthage,  128  Mo. 

there  is  no  such  non-user  as  is  required  10;    Hannibal  A  St.  J.  R.  Co.  v.  Tot^ 

by  the  statute  to  effect  an  abandon-  man     149   Mo.    667,    660;    Wright   v. 

ment   of  any  part   of  the    highway.  Domphan,  169  Ho.  601,615;  Columbia 

Mangam  v.  Sing  Sing,  26  N.  Y.  App.  v.  Bright,  179  Ho.  441;    State  v.  Van- 

Div.  464,   408,  aff'd   164  N.   Y.   560.  dalta,  119  Ho.  App.  406,  424. 

Where  a  road  has  not  been  used  and  Nebraska.     In  this  State  the  court 

traversed  as  a  highway  for  six  years,  aeems  to  have  made  a  distinction  be- 

and  has  during  that  period  been  ren-  tween  public  roads  in  tbe  country  and 

dered  impassable  for  vehicles  by  fences  city  streets.      It  held  that  no  title  to 

or  excavations,  its  l^al  character  as  a  any  part  of  a  public  road  can  be  ao- 

hiehway  is  destroyea,  and  this  result  quirwl  by  adverse  possession.   Krueger 

follows  although  in  the  lieginning  the  t>.   Jenkins,   59   Neb.   641:    Lydick  v. 

non-user  was  caused  and  the  road  was  State,   61   Neb.  309;    McLucaa  v.   St. 

rendered   impassable   by  a  trespasser.  Joseph  &  G.   I.  R.  Co.,  67  Neb.  603. 

Horev  v.  Haverstraw,  124  N.  Y.  273;  But  on  the  other  hand,  adverse  pos- 

ExceLnar  Brick  Co.  t>.  Haverstraw,  142  season  of  a  city  street  for  the  prescrip- 

N.  Y.  146,     See  also  Buffalo  v.  Dela-  tive  period  conferred  title.     Schock  v. 

ware,  L.  A  W.  R.  Co.,  68  N.  Y.  App.  FalU  City,  31   Neb.   699;    Meyer  v. 

Div.   488,  506,  aird    178  N.   Y.   581;  Lincoln,  33  Neb.  666;   Lewis  r.  Baker, 

Townsend  v.  Bishop,  61  N.  Y.  App.  3S  Neb,  636:    Webster  o.  Lincoln,  56 

Div.  18;  Buffalo  v.  Hoffeld,  6  N.  Y.  Neb.  602;    Wahoo  v.  Netheway,  73 

Hisc.  197.  Neb.   54.     In  Krueger  v.  Jenkins,  59 

'  Minnttota.     Prior  to  the  adoption  Neb.    641,    which    involved    tbe   ad- 

of  the  statute  of  1899,  the  courts  held  verae  possesion  of  a  country  highway. 

that  the  public  easements  in  streets  the  court,  by  Stiilivan,  J.,  distinguished 
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§  1194  (675).  8une  Snbjeet;  Tli*  Author's  Tiev  and  SoffgMtiani 
as  to  tti«  Tma  Doctrine.  —  Upon  consideration,  it  will  perhaps  ap- 
pear that  the  following  view  b  correct:  Municipal  corporations,  as 
we  have  seen,  are  regarded  as  having,  in  some  respects,  a  double 
character,  —  one  public,  the  other  {by  way  of  distinction)  private. 
As  respects  property  not  held  for  public  use,  or  upon  public  trusts, 
and  aa  respects  contracts  and  rights  of  a  private  nature,  there  is  no 
reason  why  such  corporations  should  not  fall  within  limitation 
statutes,  and  be  affected  by  them  unless  excluded  from  them.  For 
example,  in  an  action  on  contract  or  for  tort,  a  municipal  corpora^ 
tion  may  plead  or  have  pleaded  against  it  the  statute  of  limitations.' 

countiy  bighwaya  and  city  streets,  unng  Textu.  Under  the  deciaons,  title 
tbe  folfowing  laneiiage :  "  It  would  seem  to  public  streets  might  be  acquired  by 
that  there  is  in  this  State  much  reason  adverse  posscBsion.  Galveston  v.  M&- 
for  holding  that  incorporated  cities  nard,  23  Tex.  349,  408;  Oetrom  v. 
should,  in  actions  relating  to  their  San  Antonio,  77  Tex.  345.  But  com- 
Htreets,  be  subject  to  the  operation  of  pare  Coleman  v.  Thurmond.  56  Tex. 
the  statute  of  limitations.  Theyownin  514.  In  Houston  it  T.  C.  R.  Co.  v. 
fee  simple  the  streets,  aDe^s,  and  other  .Travis  County.  62  Tex.  16,  the  court 
public  places  within  their  corporate  refused  to  apply  the  statute  of  limita- 
limits.  They  may  maintain  eject-  tions  to  a  county  when  representing 
ment  to  recover  possession  of  them;  the  State  in  the  care  of  highways.  In 
they  mav,  generallv  speaking,  vacate  1887,  it  was  declared  by  statute  that 
them  cither  in  whole  or  in  part.  The  no  person  should  acquire  by  adverse 
light  is  given  to  scU  and  dispose  of  poasession  any  right  or  title  to  any 
them,  and  apply  the  money  derived  part  of  any  roads,  streets,  or  grounds 
from  the  sale  to  any  legitimate  mucici-  which  belonged  to  any  town,  city,  or 
pal  purpose.  In  other  words,  munici-  county,  or  which  had  been,  donated  or 
pal  corporations  are  invested  with  a  dedicated  for  pubhc  use,  with  the  pro- 
sort  of  proprietary  interest  in  this  viao  that  the  statute  should  not  apply 
class  of  property,  and  may  be  re-  to  any  aliej;  laid  out  across  any  bloct 
quired,  therefore,  to  guard  it  with  the  or  square  in  any  city  or  town.  See 
same  degree  of  vigilance  as  that  which  Sayles  Tex.  Civ.  Stat.  }  3351;  San 
is  exacted  of  private  ownere.  It  is  be-  Antonio  v.  Rowley,  48  Tex.  Civ.  App. 
lieved  that  the  authorities  are  all  376;  106  S.  W.  Rep.  753.  Aa  artificial 
agreed  upon  the  proposition  that  as  lake  which  has  been  dedicated  to  pub- 
to  property  which  is  held  in  private  lie  use  is  "public  grounds"  within  the 
ownership,  and  not  upon  public  trusts,  meaning  of  this  statute.  Gillean  b. 
municipal  corporations  are  on  the  same  Frost,  25  Tox.  Civ.  App.  371.  Although 
footing  with  private  individuals  and  tbe  statute  operates  to  protect  the 
equally  affected  by  the  limitation  municipality  ag^nst  adverse  poaseesion 
laws."  In  1899,  it  was  provided  by  of  a  city  street,  it  does  not  operate  to 
statute  that  "There  shall  be  no  limita-  protect  the  owner  of  the  fee.  Cocke  ir. 
tion  to  the  time  within  which  any  Texas  A  N.  O.  R.  Co.,  46  Tex.  Qv. 
county,  city,  town,  village,  or  other  App.  363;  103  S.  W.  Rep.  407. 
municipal  corporation  may  begin  an  '  AnU,  S  1188.  Whilst' there  will 
action  for  the  recovery  of  the  title  or  generally  be  no  difficulty  in  applying 
possession  of  any  pul^c  road,  street,  the  statute  of  limitations,  yet  in  cases 
alley,  or  other  puthc  grounds  or  city  or  near  the  boundary  line  there  will  be 
town  lote."  See  Krut^r  v.  Jenkins,  considerable  difficulty  in  determining 
59  Neb.  641,  644.  In  McLucas  v.  St.  whether  the  rights  oi  tbe  munidpality 
Joseph  &  G.  I.  R.  Co.,  67  Neb.  603,  it  are  of  a  public  and  govemmeTttal  jtatwe, 
was  lield  that,  under  the  provisions  of  or  mer^y  ■privaie  and  proprietary.  Thia 
the  Constitution  and  the  statute,  a  difficulty  is  illustrated  by  the  case  of 
r^lroad  is  a  public  highway,  and  that  Brown  o.  Trustees  of  Schools,  224  111. 
title  to  its  right  of  way  cannot  be  di-  184,  where  it  was  held  that  there  might 
vested  by  adverse  poBseasion.  be  odverM  poiseanan  of  a  part  of  a 
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But  such  a  corporation  does  iiot  own  and  cannot  alien  public  streets 
or  places,  and  no  mere  laches  on  its  part  or  on  that  of  its  officers 

tchoot-houae  lot  held  by  school  trustees  laws  in  respect  to  streets  and  public 
for  school  purposes.  Tbe  court  de-  highways;  but  streets  and  highways 
clared  that  to  exempt  municipal  cor-  are  not  for  the  use  of  the  inhabitants 
poratJons  from  the  operation  of  statutes  of  any  municipality  or  locality  alone, 
of  limitations  as  respects  property  held  but  for  the  free  and  unobstructed  use 
for  public  use,  the  use  must  ne  tor  the  of  all  the  people  in  the  State.  Such 
public  at  lai^,  as  in  the  case  of  streets,  tights  are  clearly  distinguishable  from 
and  not  merely  for  the  inhabitants  of  tlie  lights  or  interests  of  the  inhabi- 
a  particular  mstrict.  Hence,  as  the  tanta  of  a  locality  in  property  acqmred 
school-house  lot  was  held  for  tbe  bene-  for  a  mere  local  use,  such  as  city  offices, 
fit  of  the  particular  district,  and  not  a  library  rite,  or  the  use  of  the  fire  de- 
for  the  benefit  of  tbe  State  in  general,  paitment.  Such  property  is  held  and 
the  defence  of  twenty  years',  adverse  used  for  strictly  \ocai  purposes.  In 
poasesrion  was  available.  Cart-  Greenwood  v.  La  Salle,  137  HI.  225, 
irrigbt,  J.,  said:  "The  question'in  this  where  it  was  held  that  an  action  by 
case  is  whether  there  is  an  implied  the  town  to  recover  taxes  was  not 
exemption  from  the  statutes  of  limita~  barred  by  any  statute  of  limitation, 
tion  ia  favor  of  trustees  of  schools  with  the  taxes  were  levied  for  purposes  in 
respect  to  property  held  for  the  use  of  which  tbe  public  generaliy  are  directly 
a  particular  school  district,  and  that  interested,  such  as  repairing  bridges, 
depends  on  the  meaning  of  the  term  roads,  or  causeways,  in  which  the 
'public  rights'  as  used  in  the  decisions.  Jiublic  at  large  are  as  much  interested 
In  one  sense,  all  property  held  by  a  as  the  people  of  the  township."  The 
municipal  corporation  is  held  for  public  court .  does  not  appear  to  have  con- 
use,  and  the  public  at  large,  or  some  ddered  the  fact  tl^t  a  public  school 
portion  of  the  public,  have  rights  or  system  is  a  part  of  a  puDlic  duty  as- 
mterests  in  such  property.  It  may  be  sumed  and  controlled  by  the  State  at 
held  for  the  use  of  the  people  of^  the  large  and  frequently  provided  tor  by 
State  generally,  or  the  use  may  be  tbe  Constitution.  A  contrary  ded^on 
limited  to  tlic  inhabitants  of  the  local  was  rendered  in  San  Francisco  Board 
subdivision  or  municipality,  such  as  of  Education  v.  Martin,  92  Cal.  209, 
the  dty,  village,  or  school  oistrict,  and  where  it  was  held  that  a  school-house 
the  question  whether  the  statute  ap-  site  is  held  for  a  public  purpose  and 
plies  in  the  latter  class  of  cases  was  that  there  can  be  no  adverse  possesrion 
considered  in  Piatt  County  v.  Goodell,  of  it.  See  also  Murtsugh  v.  Chicago, 
97  ni.  84.  That  case  involved  the  title  M.  &  St.  P.  R.  Co.,  102  Minn.  62, 
to  swamp  lands  owned  by  the  county,  Lands  purehased  for  and  used  as  a 
in  which  the  inhabitants  of  the  county  county  ItospUd  were  held  for  county 
were  interested.  It  was  held  that  the  purposes  and  could  not  be  adversely 
public  right  and  public  use  must  bo  possessed.  Yolo  County  v.  Barney,  79 
in  the  people  of  the  State  at  large,  Cal.  375.  Lands  hela  by  a  district 
and  not  in  the  inhabitants  of  a  par-  agrieuititral  society  are  held  for  a  public 
ticular  local  district.  It  was  said  that  purpose  and  cannot  be  possessed  ad- 
there  is  a  well-founded  distinction  be-  veisely.  ^xth  Dist.  Agric.  Assoc,  v. 
tween  cases  where  the  municipality  is  Wright,  154  Cal.  118;  97  Pac.  Rep. 
seeking  to  enforce  a  right  in  which  the  144. 

public  in  general  have  an  interest  in  Aa  to   actions  to   recover  taxes  and 

common  with  tbe  people  of  such  muni-  assessments,  the  decidons  are  conilict- 

dp^ty,  and  cases   where  the  public  ing.     Thus   it   tma   been   held   that  a 

have  no  such  interest;   that  the  public  cause  of  action  for  taxes  owing  a  city 

generaUy  had  no  interest  in  the  tract  does  not  come  within  the  bar  of  the 

of  land  in  question  in  that  case  in  com-  statute.    ElUott  v.  Williamson,  1 1  Lea 

mon  with  the  voters  and  tax-payers  of  (Tonn,),   38;     Memphis  v.   Looney,   9 

Piatt  County,  and  that  the  county  for  Baxt.  {Tenn.}  130;    Greenwood  v.  La 

that  reason  was  subject  to  the  bmita-  Salle,  137  111.  225.     But  the  contrary 

tJon  laws.    There  are  numerous  cases,  view  has  also  been  adopted.    See  Bur- 

where  it  has  been  held  that  municipali-  lington  v.  Burhngton  &  M.  R.  R.  Co., 

ties  or  minor  police  siibdivirions  of  the  41  Iowa,  134,  140;  Mel^nger  f.  Hous- 

8tat«  are   not  subject   to  limitation  ton,  68  Tex.  37.    It  has  been  held  that 
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can  defeat  the  right  of  the  public  thereto ;  yet  there  may  grow  up, 
in  consequence,  private  rights  of  more  persuasive  force  in  the  par- 
ticular  case  than  those  of  the  public.  It  will  perhaps  be  found, 
that  cases  sometimes  arise  of  such  a  character  that  justice  requires 
that  an  equitable  estoppel  shall  be  asserted  even  against  the  public, 
but  if  so,  such  cases  will  form  a  law  unto  themselves,  and  do  not 
fall  within  the  le^l  operation  of  limitation  enactments.  The  author 
cannot  assent  to  the  doctrine  that,  as  respects  public  rights,  muni- 
cipal corporations  are  impliedly  within  ordinary  limitation  statutes.' 
It  is  unsafe  to  recognize  such  a  principle.  But  there  b  no  danger 
in  recognizing  the  principle  of  an  estoppel  in  pais  as  applicable  to 
exceptional  cases,  since  this  leaves  the  courts  to  decide  the  question, 
not  by  the  mere  lapse  of  time,  but  upon  all  the  circumstances  of 

the  statute  does  not  bar  the  nght  of  a  Beattle  lAnd  &  Imp.  Co.,  38  Wash, 
city  to  enforce  a,  speciai  aasesament.  359.  In  Brown  v,  Tniataes  of  Schools, 
Hagee  v.  Commonwealth,  46  Pa.  358.  224  111.  184,  186,  Cartmright,  J.,  thiw 
But  see  to  the  contrary  St.  Louis  v.  stated  his  views  of  the  law  on  the  sub- 
Newman,  45  Mo.  138;  Jefferaon  e.  jcct;  "Statutes  of  limitation  do  not 
Whipple,  71  Mo.  621;  Turner  n.  Bums,  run  against  the  State,  in  respect  to 
42  Mo.  App.  94,  96.  If  a  county  col-  publics  rights,  unless  tne  State  is  ex- 
lects  taxes  levied  by  a  city  and  diverts  pressly  included  within  the  terms  of 
the  money  to  its  own  use,  an  action  by  the  statute.  The  rule  is  founded  on 
the  city  to  recover  the  monev  collected  the  maidra  of  the  common  law,  N-uUim 
does  not  come  within  the  bar  of  the  tefnpus  occumt  regi.  It  was  supposed 
statute.  Osawatcimie  v.  Miami  County,  that  the  time  and  attention  of  the  aov- 
78  Kan.  270;  96  Pac.  Rep.  670.  See  ereign  were  occupied  by  tlie  cares  of 
also  State  v.  Columbia  (Tenn.  Ch,  the  government,  and  there  could  not 
App.),  S2  S.  W.  Rep.  511.  be  negligence  of  laches  on  his  part. 

An  action  by  a  town  from   which  The  same  prerogative  extends  to  the 

territory  was  taken  against  the  town  State,  in  its  sovereign  capacity,  as  to 

to  which  it   was  added  to  compel   a  all  governmental  matters.    As  to  them 

contribution   to   the   payment   of   the  no  delay  in  resorting  to  the  remedy 

indebtedness  ia  v,ithin  the  bar  of  the  will   bar, the  right;    Dut  if  the  State 

statute  of  limitations.    People  v.  Oran,  becomes  a  partner  with  individuals,  or 

121  lU.  650.  engages  in  business,  it  divests  itaoU  of 

'  Tezl  died  and  approved:    District  its  sovereign  cliaracter  and  is  subject 

of  Columbia  v.  Washington  A  G.  R.  Co.,  to  the  statute  (Governor  v.  Woodworth, 

1  Mackey  (D.  C),  361;    Reed  v.  Bir-  63  Dl.  254).    In  such  relations  it  does 

minghajn,  92  Ala.  339,  349;    Webb  v.  not    exercise    sovereignty,     but    acts 

Demopolis,  95  Ala.  116,  134;    Ham  v.  merely  as   an   individual   and   cannot 

Dadcville,   100  Ala.   199,  203;    Mobile  claim  the  exemption.     The  rule  that 

Transportation  Co.  v.  Mobile,  128  Ala.  statutes  of  limitation  do  not  run  against 

336,  361;    Weiss  v.   Taylor,   144  A!a.  the  State  also  extends  to  minor  munici- 

440;   Mouat  Lumber  Co.  v.  Denver,  21  palities  created  by  it  as  local  govem- 

Colo.  1,  8;  Augusta  v.  Burum,  93  Ga.  mental  agenciea,  m  respect  to  govem- 

68,73;  Norrellv.  Augusta,  R.  &  E.  Co.,  mental  affairs  affecting  the  genenlpub- 

116  Ga,  313;   Elmore,  &c  Counties  v.  lie.    The  exemption  extends  to  counties, 

Alturas   County,   4    Idaho,    145,    151;  cities,  towns,  and  minor  municipalities 

Simsw.  Frankfort,  79  Ind.  446;  Water-  in  all  matters  respecting  strictly  public 

loo  V.   Union  Mill   Co.,   72   Iowa,  437;  rights   as   distinguished   from   private 

VicksbuiK  V.  Marshall,  59  Miss.  573;  and  local  rights,  out  as  to  matters  in- 

Simls  o.   Brookfield,   34   N.   Y.   Supp.  volving  private  rights  they  are  subject 

695;   Schooling  v.  Harrisburg,  42  Oreg.  to  statutes  of  limitation  to  the  same 

494,  499;  Memphis  v.  Looney,  9  Baxt.  extent  as  individuals." 
(Tenn.)   130;    West   Seattle  v.  West 
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the  case  to  hold  the  public  estopped  or  not,  as  right  and  jusdce  may 
require,' 


where  the  efemenU  calliiig  for  its  ex-  v.  Anamosa,  122  Iowa,  ^9;  Sioux  City 

erdse  appear  to  have  been  an  aban-  o.  Chicago  4  N.  W.   R.  Co.,  129  Iowa, 

dooment^  of   the   public    use    for   the  894,  703;   Bielow  v.  Ritter,  131  Iowa, 

prescriptive  period,  enclosure  and  ex-  213;  Burroughs  v.  Cherokee,  134  Iowa, 

pensive  iniprovemeDta,  Buch  as  laise  429;  Quinn  v.  Baage,  138  Iowa,  426; 

and   costly   buildings,   or  acts   of  the  114  N.  W.  Rep.  20S;  Baldwinf.  TtW- 

raunicipahty  inducing  the  abutter  to  ble,  85  Hd.  396,  403;  Witherspoon  n. 

believe   that   there   is   no   longer   any  Meridian,  69  Misa.  288,295;  Schooling 

street,  and  the  expenditure  of  money  v.  Harriaburg,  42  Oreg.  494, 409;  Oliver 

in  reliance  upon  the  acts  of  the  munici-  v.  Synhorst,  48  Or^.  292;  Almy  v. 

pality.    The  absolute  brma  fides  of  the  Church,  18  R.  I.   182,  188;    Matteeon 

abutter  or  adverse  possessor  is  a  most  v.  Whaley,  20  R.   1.  412;    Crocker  v. 

important  factor  where  an  estoppel  in  Collins,  37  8.  Car,  327,  citing  text; 

pau  ia  daimed.    The  acta  refied  on  Paine  Lumber  Co.  f.  Oshkosh,  89  Wis. 

must  be  <^  such  characteras  to  amount  449,    469,    quoting   text;     Reuter  v. 

to  a  fraud,  if  the  city  were  permitted  Lawe,  94  Vfia.  300,  305;  Madison  v. 

to  claim  othemrise.  Mayers,  97  Wis.  399,  412;    Ashland  v 

The   following  cases   recognixe  the  Chicago  4  N,  W,  K.  Co.,  105  Wis.  398 

applicabiVty  of  estoppel  in  pais.     Sim-  403 ;   Davis  «.  Appleton,  100  Wis.  580 

flot  V.  Chicago,  M.  &  St.  P.  R.  Co.,  16  688;  Ashland  n.  Northern  Pac.  R.  Co. 
ed.  Rep.  350,  360,  quoting  text;  Los  119  Wis.  204;  Arnold  v.  Volkman,  123 
Angeles  v.  Ck>hn,  101  Cal.  373,  quotii^  Wis.  54,  60.  In  lUinaU,  the  principle 
text;  Sacramento  v.  Clunie,  120  Cat,  of  esto'ppel  has  also  been  fully  recog- 
29;  Eureka  v.  McKay,  123  Cal.  666,  msed  and  fairly  applied  in  exoeittional 
673;  Sacramento  County  v.  Southern  cases,  involving  the  appropriation  of 
Pac.  Co.,  127  Cal.  217,  222;  Mouab  public  streets.  See  ariie.  £  1191.  On 
Lumber  Co.  v.  Denver,  21  Colo.  1,  the  btber  hand  some  States  have  de- 
text;  Denverit.  Girard,21Colo.  dared  that  as  the  bar  iDterp<Med  by 


quoting  t 
447,  4M; 


FUrplay  v.  Park  County,  29  the  statute  of  limitations  is  only  t 


Colo.  57,  60;  Anpahoe  County  v.  Den-  legal  esitoppel  there  ci 

ver,  30  Colo.  13,  16;  Eider  v.  Fox,  18  the    apphcation    of    the    principle    of 

Colo.   App.   263,    266,  quoting  text;  equitable  estoppel  to  public  rights  if 

Brooks  c.  EUding,  46  Ind.  15;  ^mplot  the  appUcatnlity  of  the  statute  of  limi- 

V.  Dubuque,  49  Iowa,  630;  &nith  v.  tations  to  street  cases  be  denied.    See 

Osage,  80  Iowa,  84;  Johnson  v.  Bu>  Webb  v.  Demopolia,  95  Ala.  116,  135; 

lington,  95    Iowa,    197-   Uptagraff   o.  Ralston  v.   Weston,   46  W.   Va.   544; 

SEOith,  106  Iowa,  385;  Brown  v.  Cedar  Krause  k.  El    Paso  (Tex.  Civ.  App.), 

lUpidB,  117  Iowa,  302;  Blennerhaasett  101  S.  W.  Rtfi.  828. 
V.  Forest  Oty,  117  Iowa,  680;  Corey  *. 
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STREET  FRANCHISES 
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§  1210.  HatOH  of  Bight  or  Pilvllage. — There  stitl  remains  to 
be  considered  that  large  class  of  rights  in  public  streets  which  are 
granted  in  furtherance  of  public  purposes,  but  which,  involving  as 
the;  do  tiie  right  to  use  the  streets  in  various  ways,  ^ve  rise  to  a 
series  of  questions  as  between  the  grantee  of  the  right  on  the  one 
hand  and  the  municipality  or  abutting  owners  on  the  other.  For 
convenience,  these  ri^ts  are  described  as  franchises  iottaetke  public 
streets  and  highways,  and  whether  correctly  or  incorrectly  denomi- 
nated franchises,  tiiey  answer  in  essential  respects  to  the  definition 
and  elements  of  a  franchise  from  the  State.  A  franchise  has  been 
defined  to  be  a  particular  privilege  which  does  not  belong  to  the 
individual  or  corporation  as  of  right,  but  is  conferred  by  a  sovereign 
or  government  upon,  and  vested  in,  individuals  or.  a  corporation.^ 


>  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  8.)  519,  695;  People's  Pass.  R.  Co. 
t..  Memptus  Gty  R.  Co..  10  WaU.  (U.  8.) 
3S,  51;  Califocnia  v.  Central  Fac.  R. 
Co.,  127  U.  8.  1,  40;  Ashley  v.  Ryan, 
153  U.  3.  436,  441 ;  Ex  parte  Henahaw, 
73  Cal.  486;  Londoner  v.  People,  15 
Colo.  246;  Crum  v.  Bliss,  47  Conn.  692, 
602;  Central  R.  &  B.  Co.  v.  State,  54 
Ga.  401,  409;  Chicago  Gty  R.  Co.  v. 
Story,  73  III.  541;  Chicago  Municipal 
0.  L.  &  Fuel  Co.  V.  Lake,  130  lU.  42, 
63;  Young  v.  Webster  City  &  S.  W.  R. 
Co.,  75  Iowa,  140;    Detroit  v.  Moran, 


44  Mich.  602,  604;  Hamtramck  v. 
Rapid  R.  Co..  122  Mich.  472,  475;  DilM 
0.  State,  38  Minn.  366;  Milhau  v. 
ShMp,  27  N.  Y.  All,  Q19;  State  v. 
Pittsburg,  Y.  4  A.  R.  Co.,  50  Ohio  St. 
239,  251. 

Franchise  defined.  In  California  v. 
Central  Pac.  R.  Co.,  127  U.  S.  1,  40,  a 
case  which  involved  the  right  of  the 
State  to  tex  a  franchise  to  construct 
a  railroad  granted  by  the  United  States, 
Mr.  Justice  Bradley,  with  hisaccuatomea 
clearness,  aaid :  ' '  What  is  a  fmncbise? 
Under  the  English  law  Blackstone  de- 
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The  essential  element  of  a  franchise  is  that  it  should  be  a  privilege, 
right,  or  power  which  the  individual  cannot  exercise  as  of  n^t,  and 
which  depends  for  its  lawful  exbtence  upon  a  grant  from  the  govern- 
ment,' and  we  shall  see  as  we  proceed  with  the  consideration  of 
the  subject  that  a  grant  from  the  State  is  the  foundation  of  every 
privilege  or  right  to  an  individual  or  corporation  to  use  the  city  streets 
for  public  or  qwm^puhWc  purposes  for  individual  profit*  The 
courts  have  properly  held  the  term  franchise  to  be  applicable  to  the 
right  to  construct,  maintain,  and  operate  railroads  in  the  public 

fines  it  as  'a  ro^  privil^^,  or  branch  as  the  right  or  privileg«nof  a  corporation 
of  the  Idng'H  prerogative,  HubBistiog  in  to  operate  an  ordinary  or  commercial 
the  hands  of  a  subject.'  2  Bl.  Com.  37.  railroad,  a  street  railroad,  citv  water- 
Generalized,  and  cuvested  of  the  special  works  or  ^aa  works,  and  to  collect  tolls 
form  which  it  assumes  under  a  mo-  therefor,  is  a  franchise.  A  right  or 
narchical  government  baaed  on  feudal  privilege  not  essenlaal  to  the  general 
traditions,  a  franchise  is  a  right,  privi-  function  or  purpose  of  the  grantee,  and 
lege,  or  power  of  public  concern,  which  of  such  a  nature  that  a  pnvate  party 
ought  not  to  be  exercised  by  private  might  grant  a  like  right  or  privilege 
in£viduals  at  their  mere  will  and  pleas-  upon  his  property,  such  as  a  temporary 
ure,  but  should  be  reserved  for  pubUc  or  revoctwU  permitsion  to  occupy  or 
control  and  adminlBtration,  either  by  use  a  portion  of  some  public  ground, 
the  government  directly,  or  by  public  highway,  or  street,  is  a  Ucease  and  not 
agents,  acting  under  such  coniStions  a  IrancMse."  Per  Sanborn,  C.  J.,  in 
and  regulations  as  the  government  may  HcPhee  &  M.  Co.  v.  Union  Pacific  R. 
impose  in  the  public  mterest,  and  for  Co.,  158  Fed.  Rep.  5,  10. 
the  public  security.  Such  rights  and  >  Bulk  of  Augusta  v.  Earle,  13  Pet. 
powers  must  exist  under  every  form  of  fU.  8.)  519, 595;  Blake  c.  Winona  A  8t, 
society.  They  aro  always  educed  by  P.  R.  Co.,  19  Minn.  418,  425;  Davis  v. 
the  laws  and  customs  of  the  community.  New  York,  14  N.  Y.  606;  Milhau  v. 
Under  our  system,  their  exiatenoe  and  Sharp,  27  N.  Y.  611;  Beekman  v. 
disposal  are  under  the  contrd  of  the  Third  Ave,  R.  Co.,  153  N.  Y.  144,  152; 
legislative  department  of  the  govern-  Adee  v.  Nassau  Elect.  R.  Co.,  S6  N.  Y. 
mentj  and  they  cannot  be  assumed  or  App.  Div.  529,  539;  State  v.  Scougal,  3 
exercised  without  legislative  authority,  S.  Dak.  55. 

No  private  person  can  establish  a  pub-  '  But  the  necessity  for  all  purpoaea 
lie  highway,  or  a  public  ferry  or  rail-  and  under  all  circumstances  oi  a  grant 
road,  or  charge  tolls  for  the  use  of  the  from  the  eovomment  seems  to  be 
same,  without  authority  from  the  denied  in  State  v.  Kansas  Nat.  Gae 
legislature,  direct  or  denved.  These  Co.,  71  Kan.  508,  which  was  an  action 
are  tninchises.  No  private  person  can  in  qua  warranto  by  the  State  to  deter- 
take  another's  property,  even  for  a  mine  the  right  and  power  of  a  natural 
public  use,  without  such  authority;  aat  eompanu  to  place  its  mains  in  a 
which  is  the  same  as  to  say,  that  the  highway.  The  gas  company  had  the 
right  of  eminent  domfun  can  only  be  consent  of  the  owners  of  the  fee  of  the 
exercised  by  virtue  of  a  legislative  highwaytotbeuseof thehighway torits 
grant.  This  is  a  franchise.  No  per-  mains,  and  the  court  held  that  such  use 
sons  can  make  themselves  a.  body  cor-  was  in  furtherance  of  the  natural  pur- 
porate  and  politic  without  legislative  poses  of  the  highway,  —  gas  pipes  and 
authority.  Corporate  capacity  is  a  mains  being  merely  a  means  ot  trans- 
franchise.  The  list  might  be  con-  portation,  —  and  that  the  commny 
tinned  indefinitely."  might  maintain  its  mains  in  the  higb- 
" FrandiUe"  and  "license"  diMn-  way  without  any  franchise  or  grant  of 
piithed.  "  A  luht  or  privil^e  which  the  right  from  the  State,  such  use  not 
IS  essential  to  the  performance  of  the  interfering,  we  suppose,  with  the  para- 
general  function  or  purpose  of  tiie  mount  rights  of  the  public  in  the  high- 
grantee,  and  which  la  and  can  be  way  for  public  iisea.  li^ra,  1 1213, 
granted  by  the  sovereignty  alone,  such  note. 
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streets  and  highways,'  or  water  mains  and  water  works,*  gas  pipes 
and  lighting  works,'  and  poles  and  wires  (or  the  (rananuasion  and 
distribution  of  electricity.* 

§  1211.  KxtantotPnblieBlghtlnStnat:  Fm  In  Abatter.  —  Many, 
if  not  the  greater  part,  of  the  city  streets  are  held  on  behalf  of  the 
public  by  virtue  of  a  mere  easement  or  incorporeal  right  to  use  the 
land  for  all  the  legitimate  purposes  of  a  street  or  highway,  the  fee 
remaining  in  the  original  owner  or  vesting  in  the  abutter.  There  is 
no  conflict  in  the  abstract  rule  laid  down  by  the  courts  as  to  the 
nature  and  extent  of  the  public  eaaement  or  title  to  the  street.  The 
easemeni  acquired  by  the  fUblic  is  intended,  inter  alia,  for  purposeg 
of  travel  and  tranaportation  and  as  a  means  of  communication  with 
alt  the  incidental  rights  which  accompany  these  purposes.  But 
although  the  courts  substantially  agree  in  this  definition  of  the 

<  Mobile  v.  Louuvilte  &  N.  R.  Co.,  R.  Co.,  152  III.  171,  186;    Harvey  v. 

84  Ala.  115,  lift;  People  «.  Sutter  St.  Aurora   &    G.  R.  Co.,    186    lU.  283; 

R.   Co.,   117  Cal.   604;    State   v.   Des  People  v.  Central  Union  Tel.  Co.,  192 

MpineBatyR.Co.,135Iowa,a84.705;  lU.  307  ;  infra,  j   1214;  Index,  C<m«(i- 

Hamtmmck    v.    Rapid     R.   Co.,    122  lutimuil  Provieuna;    CoTitraeU;    Fron- 

Hich.  472 ;  Adeeo.  Nassau  Elect.  R.  Co.,  chiaes;    Ltgi^atwe;    Ordinaruxt.     The 

06  N.  Y.  App.  Div.  529,  539 ;   State  n.  grant  can  only  be  made  by  or  pursuant 

Madison  St.  R.  Co.,  72  Wis.  612,  620;  to  Wialative  autliority   and  the  ri^ht 

State  T.  Milwaukee,  B.  &  L.  G.  R.  Co.,  to  bold  or  exercise  the  licenae  or  pnvi- 

116  Wis.  142;  infra,  J  1211.  lege  mav  be  questioned  by  an  inf onna- 

But   in    lUinoit,    the    courts    tiave  Man  in  tne  nattire  of  qvo  warranto  on  the 

designated  a  ri^bt  granted  by  the  city  ground  that  it  has  been  granted  im- 

council  to  a  railroad  company  to  lay  properly  or  without  warrant  of  law,  or 

its  tracks  and  operate  its  cars  in  the  that  it  is  so  held  and  exercised.    Swarth 

street  as  a  m«re  lictnae,  and  Tu>t  as  a  i>.   People,    lOS    111.    621;     Martens  t>. 

hanehiae.     Chicago   Qty    R.    Co.    o.  People,  186  HI.  314;  People  o.  Chicago 

Story,  73  m.  541 ;    Board  oi  Trade  v.  Tel.  Co.,  220  111.  238.  246. 
People,  SI  Ul.  80;   Chicago  k  W.  I.  R.         <  New  Orleans   Waterworks  Co.  v. 

Co.  B.  Dunbar,  95  UL  571;   Quincy  v.  lUvers,  US  U.  8.  674;   Cedar  Rapida 

Bull,  106  III.  337;    Chicago  Mumupal  Water  Co.  v.  Cedar  Rapids,  118  Iowa, 

Gas  Light  &.  Fuel  Co.  c.  Lake,  130  111.  234,  239;    Skaneateles  Water  Works 

42;  Bellville  17.  Gtizens' Horse  R.  Co.,  Co.    v.  Skaneateles,   161    N.  Y.    154; 

152  111.  171;   Chester  V.  Wabash,  C.  k  State  v.  Portage  City  Water  Co.,  107 

W.  R.  R.  Co.,  182  111.  382.     The  dis-  Wis.  441;    infra,  fj  1211,  1212. 
tdnction    seems    to    be    one    in    name         '  New  (Means  Goa  Go.  v.  Louimana 

rather  than  in   si^steDce.      In   other  Light  Co.,   115  U.  S.   650;    Louisville 

jurisdictions  such  a  right  or  privilege  Gas  Co.  v.  Citizens'  Gas  Co.,  115  U.  S. 

would    be    described    as    a  franchise.  683;    Crescent  City  Gas  Light  Co.  n. 

When  the  ^nt  is  mode  for  an  ade-  New  Orleans  Gas  Light  Co.,  27  Ia.  An. 

quate  Gooaidemtion  and   is  expressly  138;  Jersey  City  Gas  Co.  u.  Dwight,  29 

accepted  by  the  grantee,  or  when  the  N.  J.  E^,  242;   People  t>.  DeehMi,  153 

grantee  has  expended  money  on  the  N.  Y.  528;  Ghee  v.  Northern  Union 

lutb  of  the  grant  and  has  thereby  im-  Goa  Co.,  158  N.  Y.  510;   Stete  v.  Cin- 

pSedly  accepted  it,  it  becomes  a  con-  dnnati  G.  &  C.  Co.,  18  Ohio  St.  262; 

tract  or  property  right  which  cannot  infra.  \  1213. 
be  impaired,  unless  under  a  reserved        *  Purnell  v.  McLane,  98  Md.  589; 

S'  ;ht  or   power    to    do    so.     Chicago  Index,    Electric    Lighting;    Qa*    and 

unicipal  Gas  L.  k  Fuel  Co.  v.  Lake.  Oaa    Commtnie*;     Waitr    <md    Water 

130  III.  42;  B^rille  v.  CitiMos'  Horae  Worki. 
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purposes  for  which  the  public  acquire  an  eosemeDt  in  the  land 
occupied  by  a  street  or  highway,  yet  a  great  difference  of  opinion 
has  arisen  in  the  practical  application  of  the  principle  to  the  different 
uses  to  which  streets  and  highways  are  put  in  the  furtherance  of  the 
public  interests.  In  Massachusetts,  and  some  other  States,  the 
widest  interpretation  and  application  are  given  to  the  easement 
acquired  by  the  public;  and  it  is  held  that  this  easement  includes 
every  reasonable  means  of  travel  and  transportation  for  persons 
and  commodities  and  of  transmission  of  intelligence,  which  the  ad- 
vance of  civilization  may  render  suitable  for  a  highway.  Under 
this  description  it  is  held  that  gas  and  water  pipes,  sewers,  tele- 
phone, telegraph,  electric  light  and  power  poles,  wires  and  con- 
duits, electric  and  horse  railways,  the  Boston  subway,  and  private 
railroads  may  be  permitted  within  the  limits  of  highways  without 
involving  any  additional  burden  on  the  fee.'    But  we  shall  find  that 

'  "  The  public  secure  by  the  Iocs-  It  is  a  public  use  for  the  convenience 
tion  of  &  hifhway  an  easement  of  pas-  of  the  public,  to  be  moulded  and  ap- 

Xwith  aU  tbe  powers  and  privileges  plied  as  public  necessity  or  conven- 
h  arc  necessanlj'  implied  as  inci-  leace  may  demand  and  as  the  methods 
dental  to  its  exercise.  The  easement  is  of  life  and  communicalJon  mav  from 
coextensive  with  the  limits  of  the  time  to  time  retjuire.  Soriety  clianges 
highway.  The  fee  of  the  land  remains  and  new  conditions  attach  themselves. 
ia  the  landowner,  who  may  make  any  The  cbange  evolves  new  ways  of  doing 
use  of  it  not  inconsistent  with  the  para-  tilings,  new  methods  of  communication, 
mount  right  of  the  public.  The  ease~  new  inventions  for  travel.  When  the 
ment  acquired  by  the  public  includes  way  is  constructed  the  land-owner  has 
eveiy  reasonable  means  of  transporta^  his  compensation,  not  only  for  the  land 
tion  for  persons  and  commodities,  and  taken,  but  for  the  damages  sustained, 
of  transmission  of  intelligence,  which  although  usually  benefits  are  cot^eired 
the  advance  of  civilization  may  render  rather  than  injury  inflicted.  These 
suitable  for  a  highway.  Under  thia  damages  are  assessed  ss  compenaation 
deflcription,gasandwaterpipee,  sewers,  for  a  surrender  of  his  laud  to  the  pubhc 
telephones,  telegraph,  electric  light  and  use  for  travel  and  transit,  not  only 
power  poles,  wires  and  conduits,  elec-  by  the  methods  then  applied,  and  for 
trie  and  horse  railways,  the  Boston  the  voliime  then  existing,  but  for  all 
subway  and  private  lailroads,  have  time  and  for  such  future  use  as  the 
been  permitted  within  the  limits  of  exigencies  of  the  time  may  develop. 
highways."  Per  Rugg,  J.,  in  Common-  .  .  .  This  doctrine  allows  the  public 
wealth  V.  Morrison,  197  Mass.  199,  203.  to  control  the  use  of  the  public  ways  for 
A  similar  extended  and  oomptehen-  travel  and  communication,  as  it  may 
sive  view  of  the  nature  of  the  pubUc  be  pleased,  from  time  to  time,  to  do. 
easements  smiears  to  be  adopted  in  The  kind  of  use  that  may  be  permitted 
Maine.  In  Taylor  v.  Portsmouth,  K.  is  of  no  consequence  to  the  abutter. 
A  Y.  St.  R.  Co.,  91  Me.  193,  195,  Hat-  He  must  take  his  chance  with  the  rest 
kdi,  J.,  said:  "What  servitude  [ease-  of  the  community  in  which  he  hves. 
ment]  then  docs  the  public  ac([uire  by  Some  cases  may  seem  to  woric  hardship, 
the  taking  of  land  for  a  pubhc  way?  but  it  is  twtter  so  than  to  embarrass 
It  is  the  right  of  tranwt  for  traveUers,  the  convenience  of  the  people,  and 
on  foot  and  in  vehicles  of  all  descrip-  cripple  and  annoy  enterprises  which 
tions.  It  is  the  right  of  transmitting  the  present  and  future  may  recognize 
intelligence  by  letter,  messages,  or  as  necessary  for  the  good  and  happmesa 
other  contrivance  suited  for  communi-  of  society.  No  matter  whether  the 
cation,  as  by  telegraph  or  telephone,  way  be  used  by  the  lone  traveller  on 
It  is  the  rigtit  to  transmit  water,  gas,  foot  or  on  his  wheel,  by  the  two-horse 
and  sewage  for  tbe  use  of  the  public,   chaise    or  four-wheeled    carriage,    by 
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the  views  of  the  Supreme  Judicial  Court  of  Massachusetts  to  their 
full  extent  are  not  universally  accepted  by  the  courts  of  other  States. 
As  our  examination  of  the  subject  proceeds  we  shall  find  that  water 
mains  and  pipes,  sewers,  gas  mains  and  electric  light  poles  and  wires 
are  accepted  with  practical  unanimity  as  proper  uses  of  the  streets 
and  highways  in  urban  communities,  whatever  may  be  the  view  of 
the  courts  as  to  rural  districts;  that  street  railways,  meaning  thereby 
railways  taking  up  and  letting  down  passengers  at  frequent  intervals 
in  the  public  streets  and  operated  in  substantially  the  same  manner 
aa  other  vehicles,  are  regarded  by  a  majority  of  the  courts  as  not 
imposing  an  additional  servitude  on  the  fee,  although  the  State  of 
New  York  in  this  respect  forms  a  marked  exception  to  the  rule,* 
and  that  the  courts  are  divided  with  respect  to  telegraph  and  tele- 
phone poles,  wires  and  conduits,  the  weight  of  authority,  perhaps, 
being  to  the  effect  that  these  impose  an  additional  servitude,  ' 
although  a  different  view  has  been  adopted  in  a  large  number  of 
the  States.  In  short,  although  the  courts  universally  concede  that 
the  primary  object  of  streets  and  highways  is  for  travel  and  trans- 
portation and  necessary  incidental  uses  in  connection  therewith,  yet 
in  the  concrete  application  of  the  principle  the  result  has  been  a 
great  diversity  of  opinion.  It  is  only  by  considering  each  particular 
use  of  the  streets  and  hi^ways  separately  that  a  fair  presentation 
of  the  law  can  be  made.' 

IF  bj  can  that  which,  though  their  relation  to  the 

.  in  the  street,  rieht  of  passage  ia  remote,  or  even  fan- 

-  -'     Bteam,  ciJuI,  are  bo  genemlly  advantageouH  to 

,,  _     -  ,    -     -     -„-  icy  that  the  owners  of  the  fee,  the  owners  of 

may   be   discoTered   Buitable   for   the  abutting    property,    that,    rather    by 

purpoae.    No  matter  whether  the  vehi-  conunon  consent  and  cuatom  than  by 

cle   carries   paagengerB   or   freight,   or  logical  deduction  from  the  primary  de- 

psooec   intelligence   along  its   contriv-  sign,  they  are  now  recognized  as  legiti- 

once.    All  these  are  public  useB,  and  bo  mate.     Such  are  the  construction  and 

long  aa  they  do  not  infringe  the  laws  maintenance  of  sewers,  water  pipes, 

tiiat  regulate  the  use  of  highways,  they  and  gas  pipes  for  the  convenience  of 

cannot  be  prohibited  either  by  the  in-  persoaa  occupying  neighbonng  lands." 

dividual  or  public  prosecutor.  Nicolt  v.  New  York  &  N.  J.  Td.  O)., 

"  The   public  easement,   aa  intei^  62  N.  J.  L.  733,  736,  per  Dixim,  J. 
prated  in  this  State  [New  Jersey],   ia         >  Crug  v.  Rochester  CSty  A  B.  R. 

primarily  a  right  of  paasage  over  the  Co.,  39  N.  Y.  404;    Feck  v.  Schenec- 

suriace  of  the  highway  and  of  so  using  tady  St.  R.  Co.,  170  N.  Y,  298, 
and  occupying  the  land  within  it  as  to        *  In  the  important  case  of  Sauer  v. 

fadlitate  such  jjaasage.      In   this  pri-  New  York  CSty,  206  U.S.  636,  548,  Mr, 

maiy  right  are  included  the  grading.  Justice  Moody,  who  delivered  the  opva- 

pavrng,  cleaning,  and   lighting   of   the  ion  of  the  court,  referred  to  the  diversity 

highway,   the  construction  and  main-  of  opioion  as  io  the  rights  of  abutting 

tenance  of  street  railways  with  the  ap-  owners  in  the  following  terms;    "  The 

pantus  proper  for  their  use,  and  the  right  of  an  owner  of  land  abutting  on 

muntenance  of  appliances  conducive  public  highways  has  been  a  frmtful 

to  the  protection  and  convenience  of  source  of  litigation  in  the  courts  of  all 

travellers  while  using  the  way.     Sec-  the  States,  and  the  deciaons  have  been 

ondarily,    the   easement    covers    usee  conflicting,  and  often  in  the  same  Stat« 
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I  1212  (697).  W»t«  PlpoB  and  Haini.  —  A  JuppZy  of  vxcter  for  a 
popvlotu  jdace  is  a  service  of  a  clearly  recognized  public  character, 
and  is  generally  regarded  as  a  proper  municipal  function.'  The 
privilege  of  using  the  streets  or  highways  of  a  municipality  for  water 
mains  and  pipes  can  only  be  exercised  by  a  person  or  corporation 
having  the  right  conferred  upon  it  by  statute.'  Where  the  charter 
gives  to  the  city  the  power  to  supply,  or  authorize  the  inhabitants  to 
be  supplied  with  water,  the  municipal  council  may  use,  or,  as  an 
incidental  power,  may  permit  the  contractor  to  use,  the  streets  for 
this  purpose,  and  the  adjoining  owner,  although  he  holds  the  fee  to 
the  centre  of  the  street,  is  not  entiil&i  to  compensation  as  for  a  new 
servitude;  for  it  b  not  such,  but  only  a  proper  or  necessary  use 
incident  to  a  street  in  a  populous  place.*   Author!^  may  be  conferred 

irreconcilable  in  principle.    The  courta  Baltimore  Count;  Wat«r  Co.  v.  Balti- 

have  modified  or  overruled  their  own  more  County,  10&  Md.  154,  162,  it  was 

de<nsioiis,   and  each   State  h&a  in  the  held  that  the  public  easement  in  couii' 

end  fixed  and  limited,  by  legiaktion  or  tiy  or  rural  roada  differs  from  that  in 

judicial  decision,  the  riEtita  of  abutting  city  streeta,  and  that  country  or  rural 

ownera  in  acoord  with  ita  own  view  of  roada  cannot  be  used  for  wat^  pipes 

the  law   and   public   policy,"     Index,  without  the  consent  of  the  abutter  who 

Abutter;    StreeU;    Taxation.  owns  the  fee  of  the  highway,  or  with- 

•  See  poet,  chapter  zxvi,  on  "  Public  out  compensation  to  hm]  for  the  addi- 
Utilitdes.  '  Index,  Water  and  Water  tional  easement  or  aervitude  imposed 
Workt.  upon  the  fee.    Index,  Streets. 

•  Baltimore  County  Water  Co.  *.  A  city  as  rvparian  proprUior  merely 
Baltimore  County,  105  Ud.  154,  162;  fass  only  such  righta  as  other  Uke  pro- 
State  V.  Monroe,  40  Wash.  fi45,  548;  prietora,  and  cannot,  as  of  right,  take 
Or,  as  in  CaU/omia,  by  the  Constitution  water  from  the  stream  or  pond  to  supply 
of  the  State.  the  city  with  water.    Stein  v.  Bunfen, 

•  Bennett  v.  Ht.  Vernon,  124  Iowa,  24  Ala.  130;  b.  c.  27  Ala.  104;  29  Ala. 
637;  Baltimore  County  Wat«r  Co.  V.  127;  Stem  D.Ashby,  30  Ala.  363;  Lewis. 
Dubreuil,  105  Md.  424;  Bishop  v.  Em.  Dom.  f  62,  and  cases  cit^;  Wood 
North  Adama  Fire  Dist.,  167  Mass.  v.  National  Water  Works  Co.,  33  Kan. 
364,  370;  Grand  Rapids  v.  Grand  590;  Qumcy  v.  Bull,  106  01.  337,  bold- 
Rapids  Hydraulic  Co.,  66  Mich.  606,  ing  also  that  an  express  power  given  to 
611 ;  HailehuTst  v.  Hayes,  84  Miaa.  7,  a  city  to  aupply  or  to  authorize  its  in- 
citiiiK  text;  Van  Brunt  v.  Flatbush,  habitants  to  t>e  supplied  with  wat«r, 
128  N.  Y.  SO,  56;  Jayne  v.  Cortland  includea  as  a  necessary  incident  the 
Water  Works  Co.,  107  N.  Y.  App.  Div.  power  to  contract  for  the  use  <rf  th« 
617,  S22;    Milhau  v.  Sharp,   15  Barb,  streets  for  that  purpose. 

(N.  Y.)  193^  210,  per  Edwards,  P.  J.;  Water  pipes  in  a  countijr  highway 

Kelsey  t>.  Kins,  32  Barb.  (N.  Y.)  410;  where  the  fee  is  in  the  adjoining  pro- 

Crooke  V.  Flatbush  Water  Co.,  27  Hun  prietor  entitles  him  to  compensation. 

g.  Y.),  72;  Crooke  v.  Flatbush  Water  Johnson  v.  Jaqui,  27  N.  J.  Eq.  662. 

.,  29  Hun  (N.  Y^,  245;  Whitcher  p.  But  this  principle,  it  is  believed,  does 

Holland  Water  Works  Co.,  66  Hun  not  apply  to  streets  in  a  city  or  incor- 

(N.  Y.),  610,  aff'd  142  N.  Y.  626;  Pro-  porated  place.    Jeraey  City  ft  Hob.  H. 

voat  V.  New  Chester  Water  Co.,  162  R.  Co.  v.  Hudson.  13  N.  J.  Eq.  420; 

Pa.  275.     A  sidewalk  is  a  part  of  the  ante,  {}  1034,  1214,  note;  p<M,i  1222 

street,  and  water  pipes  and  mains  may  et  aeq.    Power  to  "  provide  a  supply  of 

be  laid  thereunder  without  creating  any  water"  held  to  have  been  fully  exe- 

iiability  in  favor  of  the  abutter  and  cuted  by  the  execution  of  a  contract 

owner  of  the  fee  other  than  such  aa  flowa  by  which  a  proper  supply  waa  obtained 

from     negligence.       Provost    v.    New  and  the  city  enjoinea  Irom  granting  to 

ClWBter  Water  Co.,  162  Pa.  27S.    la  other  persons  the  right  to  lay  ^pea  for 
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by  the  legislature  upon  a  municipality  or  water  company  to  lay  iis 

pipes  and  mains  in  the  streets  of  adjoining  communities  which  are 
not  served  by  it,  when  such  use  of  the  neighboring  streets  b  reasona- 
bly necessary  for  conducting  the  water  from  the  source  of  supply  to 
the  community  intended  to  be  served.'  General  authority  to  con- 
struct waterworks  will  not  authorize  a  municipality  to  occupy  part 
of  the  surface  of  a  street  with  a  reservoir  or  tank.* 

funushing  water.    AUantio  CSty  Wat«r  ing  water-works  not  liable  beyond  loaa 

Works  V.  Atlantic  City,  39  N.  J.  Eg.  of  water  rents  for  defective  supply  to 

367  ;      diatinKuished,     Grand     Rapiib  private  consumer.     Smith  v.  Philadd- 

Elect.  L.  &  P.  Co.  V.  Grand  Rapids  ^ia,  81  Pa.  St.  38;    see  Tainter  v. 

Edison  El.  L.  &  F.  G.  Co.,  33  Fed.  Rep.  Worcester,  123  Mass.  311.     In  zrant- 

656;   post,  J  1318,  note.  ing  to  a  vtater  company,  the  right  to 

A  legislative  grant  of  an  exdutive  lay   its    pipes    in    the   streets,   a  cily 

right  to  supply  a  city  and  its  inhsbi-  does  not  part  teilh  any  poieer  rdrUirtg 

tuitA  with  water,  upon  condition  of  the  to  the  public  health,  and  may  construct 

performance  of  the  service,  is  the  grant  a  sewer  wherever  the  public  interest 

of  a  franchise,  in  consideratian  ofsuch  requires,   without  becoming   liable   to 

performance  of  a  public  service,  and  the   water  company  for   the  expense 

after  service  performed,  is  a  contract  attending  the  removal  of  its  pipes  to 

witlun  the  meaning  of  the  United  States  make  room  for  the  sewer.     NaUonal 

Constitution  forbidding  the  States  to  Water  Works  Co.  v.   Kansas  CSty,  28 

make  laws  impaling  the  obligation  of  Fed.  Rep.  921.    Index,  Police  Power. 

contracts.    New  Orleans  Water  Works  A  city  in  [ov>a,  held  to  have  the  power 

Co.  V.  Rivers,  115  U.  S.  674,  where  a  to  contract  with  a  foreign  corporation 

grant  by  the  city  to  an  individual  of  fortheconstructionofwatei^works.and 

the  right  to  lay  pipes  to  supply  his  prem-  to  grant  to  it  the  u$e  of  the  streetfl  for 

ises  with  water  was  held  to  violate  an  its  pipes,  Dodge  v.  Council  Bluffs,  57 

exclusive  franchise  previously  granted  Iowa,  560. 

to  a  water  company.    The  same  point  ■  Felham  Manor  e.  New  Rochelle 

had  been  previously  decided  otherwiae  Water  Co.,  143  N.  Y.  532;  Rochester 

in  the  case  of  the  New  Orleans  Water  4  L.  O.  Water  Co.  o.  Rochester,  176 

Company  v.  Louisiana  Sugar  Refinery  N.  Y.  30,  aS'g  84  N.  Y.  App.  Div.  71. 

Co.,  35  La.  An.  1111,  in  which  it  was  See  also  Rochester  v.  Rochester  ft  L, 

held  that  the  city  of  New  Orleans  might  O.  Water  Co.,  189  N.  Y.  323,  modifying 

permit  the  laying  of  wafer  pipes  in  pub-  114  N.  Y.  App.  Div.  607. 

lie  Btieete  by  private  parties  for  their  *  Manhattan  Co. ,£zpiirte,22Wend. 

own  use,  notwithstanding  the  Water  653;  Morrison  v.  Hinkson.  87  111.  S87. 

Works    Company    has    the    exdusive  A  city  cannot,  at  least  witnout  express 

privilege  of  supplying  the  city  and  its  statutory  authority,  use  a  street  for 

inhabitants  with  water,  the  court  con-  the    erection    and   maintenance   of   a 

struing  this  privilege  to  extend  only  ataTtd  pipe.    Barrows  t>.  Sycamore,  ISO 

to  the  selling  of  water.    An  eMiueive  111.  6aS.    Water  pipes  mav  be  lud  be- 

franchise  or  grant  of  the  right  to  use  neath  the  surface  of  the  land  granted 

the  streets  to  supply  water  for  street  to  the  municipahty  on  condition  that 

uses  and  for  extinguishing  fires,   pre-  they  should  be  used  only  for  a  "  oom- 

cludes  both   the  city  and  individuals  mon,  park,   or  boulevard,"  but  these 

from  using  the  streets  for  these  pui^  lands  cannot  be  appropriated  to  the 

poses,  but  such  grant  does  not  prevent  erection  of  a  pum pins  station.    Howe  v. 

either  from  uang  the  streets  to  supply  Lowell,  171  Mass.  575.     The  erection 

water  to  the  inhabitants  for  domestic  of  a  water  tank  in  the  centre  of  a  street, 

and  industrial  purposes.     Mitchell  v.  occupyingone-half  of  the  width  thereof, 

Tulsa  Water,  L.  H.  ft  P.  Co.,  21  Okla.  and  the  erection  and  operation  of  a 

243;  95  Pao.  Rep.  961;  Index  — Lepiff-  steam-engine  in  connection  therewith, 

latiue;  Monopotiet.  even. for  the  purpose  of  supplying  the 

Water  company's  UabilHy  for  negli-  dty  and  residents  thereof  witn  water,  is 

gent  escape  of  water  frotninpes.   Blyth  not  one  of  the  uses  of  a  street  as  such, 

V.  Biimingham  Water  Works  Co.,  11  for  which  the  ground  may  be  appropri- 

Excb.  (Euil.  ft  G.)  781.    A  city  own-  ately  used  under  a  dedication  theiW 
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I  1213.  PnbUo  Llghtliig  no  JLddmonal  Sorvltnde.  —  We  shall  see 
hereafter  that  the  furnishing  of  light  both  for  the  purpose  of  lightiiig 
Uie  streets  and  public  places,  and  for  the  use  and  consumptbn  of  the 
inhabitants  of  die  municipality,  is  clearly  recognized  as  a  public  use.' 
The  privilege  of  using  the  streets  and  highways  of  a  municipality  for 
this  purpose  can  only  be  exercised  by  some  one  having  a  grant  thereof 
from  the  State.*  The  care,  management,  and  control  of  the  streets 
and  public  ways  devolve  upon  the  local  municipal  government  in 
which  they  are  located,  and  it  is  the  duty  of  the  local  government  to 
maintain  them  in  such  condition  that  the  public,  in  the  exercise  of 
due  care,  may  pass  over  them  in  safety.  In  the  darkness  of  the  ni^t, 
in  crowded  thoroughfares,  light  is  an  important  aid,  largely  tending 
to  promote  the  convenience,  as  well  as  the  safety,  of  the  public.  It 
is  not  only  one  of  the  uses  to  which  the  public  streets  and  ways  may  be 
devoted,  but  in  the  case  of  crowded  thoroughfares  a  duty  devolves 
upon  the  municipality  of  supplying  it.  The  control  of  the  street  or 
hi^way  and  the  accompanying  duty  to  keep  the  same  in  safe  repair 
have  been  held  to  confer,  by  necessary  implication,  the  power  to  light 
the  same  for  the  public  convenience  and  safety.*  Hence,  the  use  of  a 
street  of  a  city  or  other  municipality  for  the  purpose  of  placing  lamp- 
posts or  of  laying  gas  pipes  and  maiiis  therein,  or  erecting  electric 
poles  and  conductors,  for  purposes  of  public  lighting,  is  one  of  the 
burdens  upon  the  fee  which  must  be  borne  as  an  incident  to  the 
public  right  of  travelling  over  the  way,  and  is  one  of  Uie  uses  for  which 
the  land  was  taken  or  dedicated  as  a  public  highway.*    But  some 

BBBStiBet.    The  owner  of  a  lot  adjoin-  v.    Hudson  County  Electric -Co.,   63 

ing  a  street  does  not  take  the  same,  N.  J.  L.  573;  Halaey  v.  Rapid  Traiudt 

Hubject  to  anj  such  eaaement,  and  he  St.  R.  Co,  47  N.  J.  Eq.  380;    Van 

may  therefore  maintain  an  action   for  Brunt  v.  Flatbush,  128  N.  Y.  50,  56; 

damage  done  to  his  property  in  con-  Palmer  v.  I^rchmont  El.  Co.,  158  N. 

sequence  of  such  use.   MorriBon  c.  Hink-  Y.  231,  rev'g  6  N.  Y.  App.  Div.  12; 

aon,87DI.587;ni7ira,}}1156,po8f,1214.  Hequemboui^    v.    Dunkirk,    49    Hun 

'  Post,    chap,    xxvi,    on    "Public  (N.  Y.),  550;    Johnson  v.  Thomson- 

UtiUties."    Ante,  $   1154.  Houston  El.  Co.,  54  Hun  (N.  Y.),  469; 

■  Pumell  V.   HcLane,  98  Hd.  589;  Conaumers'  Gas  A  El.  L.  Co.  v.  Con- 

Attomey-General   v.   Walworth   L.    ft  zress  Spring  Co,,  61  Hun  (N.  Y.),  133; 

P.  Co.,  I57UaBa.  86;   Philadelphia  Co.  Electric   Const.   Co.   v.   Heffeman,   12 

r.  FWiport,  167  Pa.  279.  N.  Y.  Supp.  336;   Ellison  *.  AUen,  30 

•  Schefbauer  tt.  Kearney,  57  N.  J.  N.  Y.  Supp.  441 ;  Tuttle  n.  Brush  Ei.  111. 
L.  588.  See  ante,  chap,  i,  also  7k>«1,  Co.,  50  N.  Y.  Super.  Ct.  464;  McDevitt 
chap,  icxvi,  on  "  Pubhc  Utilities."  v.  People's  Nat.  Gas  Co.,  160  Pa.  367. 

*  Gumsey  r.  Northern  Cal.  Power  The  fact  that  electric  poles  and  wires 
Co.,  7  Cal.  App.  534;  Baltimore  are  to  be  used  for  private  purpoae*  as 
County  Wat«r  Co.  «.  Dubreuil,  105  well  as  for  the  illumination  of  the  public 
Md.  424;  Carpenter  v.  Capital  Elect,  highways  does  not  create  an  additional 
Co.,  178  HI.  20;  Cheney  v.  Barker,  198  burden  on  the  fee.  Gumsey  «.  North- 
IfoBB.  356;  Gulf  Coast  Ice  ft  Mfj;.  Co.  em  Cal.  Power  Co.,  7  Cal.  App.  534. 
V.  Bowera,  80  Uiss.  670,  681;  Haile-  The  adewalk  is  simply  a  part  of  the 
hurst  V.  Mayes,  84  Miss.  7;  Loeber  v.  street,  and  the  abutter  has  no  greater 
Butt«  Gen.  El.  Co.,  16Hont.  1;  hle^m  right  to  compensation  for  gas  mains 
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authorities  recognize  a  disHndion  between  urban  ttreett  and  rural 
waya,  arising  out  of  the  necessary  requirements  of  the  public  in  the 
uses  made  of  them  respectively ;  and  it  has  been  held,  in  some  cases, 
that,  in  respect  of  rural  ways,  gas  pipes  impose  an  additional  servitude 
on  the  fee  for  which  compensation  must  be  made  to  the  owner 
thereof.'    But  while  light  may  not  be  necessary  in  all  ordinary  country 

Ud  down  therein  than  he  has  for  gas  out  Incurring  any  liability  to  the  abut- 

m^na  l^d  in  the  carriageway.     Ho-  dog  owner.    Hazlehurst  v.  Hayes,  84 

Devitt  V.  People's  Nat.  Gas  Co.,  160  Miss.   7.     But  se«  contra.   Brown  v. 

Pa.  367.     See  also  Allegheny  County  AshviUe  El.  L.  Co.,  138  N.  Car.  533. 

L.  Co.  v.  Booth,  216  Pa.  564.    But  the  Index,  Trea. 

municipality     cannot     construct     its         In  lllinoii,  the  Supreme  Court  seems 

lighting  works  and  plant  within   the  to  place  deetrie  liqht  polea  and  vrirei 

lines  of  a  public  street;  such  use  is  not  upon  the  same  basis  as  tel^T&ph  and 

a  proper  public  use  of  the  street.    H^  telephone  poles  and  wires,  and  it  has 

Ilhinny  V.  Trenton,  148  Mich.  38a  been  held  that  a  municipality  which  is 

In  Palmer  p,  Larchmont  EI,  Co.,  vested  with  the  fee  of  tne  city  streets 

168  N.  Y.  231,  235,  Haight,  J.,  said,  may  larwfully  authorise  private  coipoi^ 

with  reference  to  the  vae  of  highways  ations  or  individuals  to  erect  electric 

for   Beaers,   scaler   pipes,   and   lighting  Ught  poles  therein  in  order  to  provide 

appliances:   "The  prima^  object  of  lights  for  its  own  use  and  that  of  its 

highways  is  for  the  pubhc  travel  by  dtiiens,  provided  that  in  so  doing  they 

peiBons  and  animals,  and  by  carriages  do  not  materially  obstruct  the  ordinary 

or  vehicles  used  for  the  transpori«tion  use  of  the  streets  and  public  travel. 

of  persons  and  goods,  other  than  by  When  the  fee  is  in  the  municipality,  the 

rulroads.      Sewers   drain   the    surface  abutter  can  only  recover  if  he  can  show 

.water  from  the  highways,  and  thus  re-  special  damages  differing  in  character 

lieve  them  from  impairment  and  de-  from   those   sustained   by   the   public 

atmction.     In  this  respect  sewers  are  eenerally.    But  if  the  fee  of  a  street  or 

for  a  street  purpose.    In  addition,  they  highway  is  in  the  abutting  owner,  the 

mav  drain  also  the  abutting  property  erection  of  poles  for  electric  light  wires 

ana  houses  and  thus  tend  to  promote  is  an  additional  easement  or  servitude 

the    public    health.      In    this    respect  entitliiu  the  abutter  to  compensation, 

they    are    for   a    municipal    purpose.  McWethy  v.  Aurora  El.  L.  t  P.  Co., 

Water  supphed  by  mains  through  the  202  111.  218,  aS'g   104  111.  App.  479. 

Ughways  may  be  used  for  cleansing  Index,  Alruaer;   Public  TJtiitiea.  The 

and  sprinkling  the  streets.    In  this  re-  erection  of  poles  and  wires  in  a  private 

spect  it  is  for  a  street  purpose.    It  may  alley,  the  fee  of  which  is  in  the  abutting 

b«  used  by  the  abuttii^  owners  for  owner,  for  the  purpose  of  supplying 

cleansing  and  for  domestic  purposes,  light  to  a  private  party  who  has  an 

and  is  auo  used  for  the  extinguishment  easement  of  travel  over  the  alley,  con- 

of  fires.    In  this  respect  it  is  for  a  mu-  stitutes  an  additional  servitude,  which 

nicipal  purpose,     lAght  is,  as  we  have  the  owner  ot  the  fee  is  not  required  to 

seen,  an  ud  to  the  public  in  the  night-  bear  without  compensation.    Carpenter 

time  in  travelling  upon  the  highway,  v.  Capital  Electric  Co.,  178  111.  29. 
It  is,  therefore,  used  for  a  street  pur-         *  Kincaid  v.  Indianapolis  Nat.  Gas 

pose.    All  of  the  street  purposes  woich  Co,,    124   Ind.   577;    Consumer's   Gas 

we  have  referred  to  are  clearly  inci-  Trust  Co.  v.  Hunt^iger,  14  Ind.  App. 

dent  to  the  highway  and  are  deemed  156;   Ward  v.  Triple  State  Nat.  Gas  &, 

within  the  grant  of  lands  for  highway  Oil  Co.,   115  Ky.  723;    Sterling's  Ap- 

purposes   whenever   the  necessity  for  peal,  111  Pa.  35.     But  we  venture  to 

these  uses  arises.     Not  so  with  lel»-  suggest  whether  the  true  criterion  is 

graph  and  telephone  wires.    They  in  no  not  the  reasonable  public  requirements 


way  preserve  or  improve  the  streets  or  and  convenience  in  the  particular  lo- 
aici  the  public  in  travelling  over  them."  caUty  rather  than  whether  the  ijublic 
As  an  incident  to  the  right  to  use  the  way  is  within  or  without  the  limits  of 
streets  for  Ughting  purposes,  munici^  a  chartered  municipality.  But  when 
pality  may  cut  shtule  trees  where  they  the  fee  of  a  rural  highway  is  vested  in 
mteiiere  with  the  electric  wires  with-   the  public  and  not  m  the  abutter,  the 
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hi^waya,  yet  there  may  be  country  roads  on  which  the  travel  is  so 
great  as  to  make  light  a  necessity  in  order  to  avoid  collision  or  injury 
in  the  night  time.  Consequently,  it  has  been  held  that  the  question 
whether  the  public  use  requires  the  lighting  of  a  country  highway  is 
primarily  within  the  determination  of  the  municipal  authorities  of 
the  town  exercising  such  powers  as  may  be  conferred  upon  it  to  U^t 
hi^ways.'  And  under  those  conditions,  also,  the  court  held  tliat  the 
abutting  owner,  who  was  also  the  owner  of  the  fee  of  a  highway  in  a 
New  York  town,  was  not  entitled  to  compensation  for  the  ground  in 
the  highway  in  front  of  his  premises  occupied  by  the  poles  of  an 
electric  lighting  company  on  which  were  suspended  wires  and  lamps 
for  lighting  the  highway,  where  the  town  authorities  had  determined 
the  necessity  for  lighting  and  had  contracted  with  the  company 
owning  the  poles  to  furnish  them.'  But  it  has  also  been  held  that  the 
placing  of  electric  light  poles  and  the  stringing  of  wires  in  a  street 
for  the  purpose  of  supplying  light  to  private  persons  constitutes  an 
additional  burden  on  the  fee,  and  is  a  taking  of  the  property  of  the 
abutter  as  the  owner  of  the  fee  which  entitles  him  to  compensation.* 

abutter  has  no  ground  to  claim  com-  nmther  the  abuttetB  on  the  higfaw», 

pensation  for  the  l&jy^^  of  gao  mains  nor  the  munidpali^  nithin  which  the 

tbeiein.      Ward  v.   Triple  Stat«   Nat.  highway  was  situated,  were  served  by 

Gaa  &  Oil  Co.,  116  Ey.  723;    Index,  the    corpomtion.      In    Hardmim    v. 

Abxitter;  Streata.  Cabot,  80  W.  Va.  664,  it  was  held  that 

'  Palmer  n.  Larehmont  El.  Co.,  168  a  {upe  line  constructed  in  a  rural  high* 

N.  Y.  231,  rev'K  6  N.  Y.  App.  Div.  12.  way  to  supply  the  public  with  natural 

*  Palmer  d.  Larehmont  El.  L.  Co.,  gaa  for  heating  ana  illuminating  pur- 

158  N.  Y.  231,  rev'g  6  N.  Y.  App.  Div.  poaea  is  not  an  additional  burden  on 

12.      The  earlier  case  of  Bloomfield  A  the  fee.    But  see  amlra,  Pune  v.  Cakir 

R.  Nat.  G.  L.  Co.  o.  CaDdns,  62  N.  Y.  OU  4  Gaa  Co.  (Ky.),  103  S.  W.  Rep. 

386,  was  a  proceeding  under  the  power  309. 

of  eminent  domain,  to  determine  tlie  ■  Andreas  v.  Bergen  County  Gas  ft 
compensation  to  be  awarded  to  an  Elect.  Co.,  61  N.  J.  Eq.  69:  Callen  v. 
abutter  who  owned  the  fee  of  a  eowitry  Columbus  Edison  Elect.  L.  Co.,  66 
kigkaay  upon  a  taking  of  his  property  Ohio  St.  166;  Schaaf  v.  Cleveland,  M. 
in  the  bigbway  by  laying  gas  mains  ft  S.  R.  Co.  66  Ohio  St.  216.  See  also 
therein.  The  court  held  tl^t  the  prop-  Tiffany  v.  Umt«d  States  IlluminatiDg 
wty  of  the  owner  of  the  fee  was  taken,  Co.,  51  N.  Y.  Super.  Ct.  280,  aff'g  67 
and  that  he  was  entitled  to  a  substan-  How.  Pr.  (N.  Y;)  73.  In  Callen  v. 
ti&l  award.  In  Palmer  o.  Larehmont  Columbus  Edison  Elect.  L.  Co.,  66 
El.  Co.,  158  N.  Y.  231,  mi-pra,  this  de-  Ohio  St.  166,  ITfl,  Spear.  J.,  who  de- 
cinon  was  referred  to  bv  the  New  York  livered  the  opinion  of  the  court,  ex- 
Court  of  Appeals  as  holding  that  a  gas  plained  the  grounds  of  the  decision  as 
light  company  could  not  lay  its  pipes  follows:  "The  eleotiic  lighting  by  de- 
in  a   country   liighway  without   com-  fendant  is  not  of  the  streets  and  for 

EDsation  to  the  owner  of  the  abutting  the  city.    It  is  wholly  for  private  use; 

id  where  its  pipes  were  not  used  for  hence  it  is  a  private  purpose  in  an^ 

the  lighting  of^  the  highway  through  aspect  of  it.     Its  use  of  the  streets  is 

which    the    company    sought    to    lay  not  such  as  was  contemplated  by  the 

them.    In  Cheney  v.  Barker,  198  Mass.  original  dedication.    On  the  contrary, 

366,  it  was  tield  that  the  gag  pipes  of  a  the     maintenance    of    its     structures 

corporation  which  was  authonied  by  devolves  new  burdens  upon  the  land, 

statute  to  lay  them  in  a  Ughway  were  burdens  calculated  to  materially  im- 

not  an  additional  servitude,  aluiough  pair  the  rights  of  the  owner  m  the 
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§  1214  (691).  Ou  Pipes  and  Bectila  Llghtliis  ApptUucsi  in 
PnbUo  BinsU.  —  Lighting  cities  b  so  necessary  for  the  safety  and 
convenience  of  the  inhabitants  that  the  municipal  authorities  are 
usually  given  by  the  legislature  powers  more  or  less  extensive  in 
respect  to  it.'  The  le^latui«  may  authorize  the  condemnation  of 
property  for  such  a  purpose.'  In  Great  Britain-  express  legislative 
sanction  ia  necessary  to  warrant  the  laying  down  of  gca  pipes  in  the 
public  highways; '  and  so  in  Uiis  country  it  is  abo  considered  that 
the  right  to  the  use  of  the  public  streets  of  a  city  by  a  gas  or  electric 
company,  for  the  purpose  of  laying  down  its  pipes  or  erecting  and 
maintaining  its  poles  and  wires,  is  a  franchise  which  can  be  granted 
only  by  the  legislature,  or  some  local  or  municipal  authority  em- 
powered to  confer  it*    Although  the  power  to  use  the  city  streets  for 

stieet."  In  Andress  v.  Bergen  Count;  Tight  to  use  the  streeta  to  distribute 
Gaa  A  Elect.  Co.,  81  N.  J.  Eq,  69,  supra  and  sell  light  is  a  fraTKhae  dependent 
the  electric  light  poles  were  to  be  used  upon  l^alative  grant.  See  also  Fur- 
for  both  public  and  private  lighting,  neii  r.  McLane,  98  Md.  589,  where  a 
but  were  larger  than  necessary  for  similar  declaration  was  made  as  to 
merely  public  lighting.  By  statute,  electricity.  While  the  right  to  the  use 
poles  for  private  ughting  could  only  be  of  the  public  streeta  of  a  city  by  a  gas 
erected  with  the  consent  of  the  abutter,  company  or  a  water  company  for  uie 
and  this  statutory  consent  appears  to  punxise  of  laying  down  its  pipes  is  gen- 
have  been  a  controlling  feature  with  erally  conmderea  to  rest  upon  a  grant 
the  court  in  holding  that  so  far  as  the  from  the  sovereign  authority,  it  is  well 
private  lighting  was  concerned,  the  settled  that  the  legislature  of  a  Stat« 
erection  of  the  poles  was  a  taking  of  may  confer  the  power  to  grant  such 
property.  franchises  upon  municipal  corporations, 
'  AiUe,  chap.  i.  though,  when  so  granted,  they  are, 
'  Heyward  v.  New  York,  8  Barb,  nevertheless,  to  be  r^rdea  as  derived 
m.  Y.)  486;  »upra,  }  1213;  Index,  from  the  State.  Andrews  v.  National 
Entineta  Domain;   Streets.  Foundry  and  Pipe  Works,    IS  U.   B. 

■  Regina  v.  Sheffield  Gas  Co.,  22  App.  458. 

Eng.  Law  and  Eq.  518;  Ellis  v.  Sbemeld  A  grant  of  authority  to  use  the  nty 

Gaa  Co.,  23  L.  J.  Q.  B.  42;  Galbrcath  street  for  gas  mains  must  be  enjoyed, 

r.  Armour,  4  Bdl  App.  Cas.  37^Queen  if  at  all,  in  the  manner  and  subiect  to 

e.  Longton  Gas  Co.,  2  El.  A  El.  651 ;  the  precedent  conditions  prescribed  by 

Queen  v.  Charlesworth,  16  Queen's  B.  statute  in  relation  to  the  exercise  of 

1012;  Regina  v.  Train,  9  Cox  Cr.  Caa.  the  right.    When  retjuired  by  statute, 

180;    Boston  v.  Richardson,  13  Allen  the  consent  of  the  municipal  auihoriHetie 

(Mass.),  152,  160,  by  Gray,  J. ;  Thomp-  essential  to  the  right  to  use  the  streets. 

son  V.  Sunderiand  Gas  Co.,  L.  R.  2  Ex.  Philadelphia  Co.  v.  Freeport,  167  Pa. 

Div.  429.  279.     See  also  Richards  v.  Dove      "' 


*  Newport  *.  Newport  Light  Co^  84   N.  J.  L.  400.    The  act  of  the  municif»l 
-    167,   176,  citing  text;    East  Ten-   authorities  in  consenting  to  the  use  of 
«  Tel.  Co.  V.  RuBsellville,  106  Ky.    streets  for  gas  mains  is  legislative 


667,  quoting  text;  Pumell  b.  McLane,  nature,  and,  in  the  absence  of  any  atat- 
98  Hd.  589;  Attorney-General  v.  ute  otherwise  providing  such  sonsent, 
Walworth  L.  ft  P.  Co.,  157  Mass.  86;  must  be  given  by  the  city  council  or 
Richards  v.  Dover,  61  N.  J.  L.  400;  Iwislative  body.  Ghee  v.  Northern 
Jersey  Qty  Gas  Co.  o.  Dwight.  20  N.  J.  Union  Gaa  Co.,  158  N.  Y.  610,  lev'g  34 
Eq.  242;  Slate  v.  Cinnnnati  Gas  Ught  N.  Y.  App.  Div.  561.  A  grant  pursu- 
ft  Coke  Co.,  18  Ohio  St.  262.  ant  to  statute,  by  the  local  authoritiea 

In  Jersey  City  Gas  Co.  v.  Dwight,  20  of  a  town  to  a  fpa  li^ht  company  ot 
N.  J.  Eq.  242,  it  was  said  that  tte  right  the  power  to  lay  its  pipes  through  the 
to  manufacture  and  sell  gas  is  a  com-  pubue  streets  and  highways  of  the 
meniial  enterprise,  open  to  all,  but  the  town,  without  any  expiessed  Umit»- 
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laying  or  erecting  tilting  appliances  is  frequently,  if  not  usu' 
ally,  delegated  to  the  municipality,  yet  in  the  absence  of  any  con- 
stitutional restriction  it  is  within  the  power  of  the  legislature  to 
confer  it  withovi  the  consent  or  over  the  objection  of  the  munici- 
pality.' Where  the  grantee  of  such  a  franchise  has  performed  the 
public  service  imposed  as  a  condition  of  the  grant,  the  franchise 
is  a  contract  which  falls  within  the  provision  of  the  Constitution 
of  the  United  States  forbidding  the  States  to  pass  laws  impairing 
the  obligation  of  contracts.'  But  in  making  an  exdim-ve  graTd  of 
the  right  to  supply  gas  to  a  city  and  its  inhabitants,  the  le^lature 
does  not  part  with  its  police  power  and  duty  regarding  public 
health,  morab,  and  safety,  as  they  may  be  affected  by  the  exercise 
of  the  franchise.' 

tion,  -was  not  deemed  restricted  to  «^  P.  J.;  Norwich  Goal.  Co.  v.  Norwich 
Ming  ttreett  and  higbwayH,  but  was  City  Gas  Co.,  25  Conn.  19;  Smith  v. 
construed  as  extending  to  streeta  and  Hetrop.  Gasl.  Co.,  12  How.  (N.  Y.)  Pr. 
highways  as  subsequently  enlarged,  187;  Peoples. Benson, 30 Bart). (N.Y.) 
changed,  or  opened.  If  a  portion  ofthe  24.  Power  to  light  stntU  canstnied. 
town  is  thereafter  incorporated  into  a  Nelaon  v.  La  Porte,  33  Ind.  208;  Rich- 
village,  the  change  from  town  to  village  mond  County  Gasl.  Co.  v.  Middletown, 
government  does  not  change  the  rights  59  N.  Y.  228;  New  Orleans  v.  Clark,  96 
<rf  the  gaa  h^ht  company,  and  the  vil-  U.  3.  664.  In  California  the  right  of 
lage  authorities  cannot  refuse  to  permit  laying  gas  and  water  pipea  in  streets  is 
the  company  to  laj;  its  conductors  in  controlfcd  by  the  Constitution  adopted 
a  street  within  the  village  limits  opened  in  1879.  See  People  v.  Stephens,  62 
subsequently  to  the  grant.  People  v.  Cal.  209;  post,  Chap,  xxvi  on  "Public 
Deehan.  153  N.  Y.  528,  rev'g  11  N.  Y.  Utilities." 

App.  Div.  175.  '  Coverdale  o.  Edwards,  155  Ind. 
Authority  was  conferred  by  statute  374 ;  La  Harpe  v.  Elm  Township  Gas 
upon  a  corporation  to  sell  gas  and  lay  Co.,  69  Kan.  97;  Ghee  v.  Northern 
its  mains  "in  the  Htreeta,^'  Ac,  "of  Umon  Gas  Co.,  158  N.  Y.  510;  Index, 
Monistown  and  its  mdnily,"  Morris-  Legislature.  ITie  riglit  may  be  con- 
U>*n  being  at  the  time  an  unincor-  ferred  vnihaui  compentation  to  tA<  mu- 
p(Nrat«d  community.  It  was  held  that  nidpality.  La  Harpe  v.  Elm  Township 
this  grant  did  not  authorize  the  laying  Gas  Co.,  69  Kan.  97.  See  also  Matl«' 
ofgaspipeain  the  streets  of  other  places  of  MUbridge  &  C.  EI.  R.  Co.,  96  Me. 
constituting  independent  municipal  110;  Canton  v.  Canton  Cotton  Ware- 
governments  beyond  and  outside  of  the  house  Co.,  84  Miss.  268;  State  L4ne 
munioipal  corporation  of  which  the  Tel.  Co.  ».  Ellison,  121  N.  Y.  App.  Div. 
unincorporated  village  of  Morristown  499  . 

was  a  part  at  the  time  of  the  l^slative  *  New  Orleans  Gas  Co.  v.  Louiuana 
grant.  Madison  p.  Morristown  Gas-  Light  Co.,  115  U.  S.  650.  To  same 
Dght  Co.,  66  N.  J.  Eq.  356,  rev'g  63  effect,  Lauisville  Gas  Co.  v.  Citizens' 
N!  J.  Eq.  120.  See  abo  Millville  Gas  Gas  Co.,  116  U.  8.  683;  People  v.  Dee- 
light  Co.  V.  Vineland  L.  &  P.  Co.,  72  han,  153  N.  Y.  528,  rev'g  11  N.  Y.  App. 
N.  J.  Eq.  305j  65  Atl.  Rep.  504.  City  Div.  175;  »upro,J  1210.  SeealsoNew 
held  to  tiave  power  to  grant  right  t*  Orleans  Wafer  Works  Co.  v.  Rivers, 
use  ite  streets  for  gas  mains  to  a  cor-  1 16  U.  S.  674,  to  same  effect  as  applied 

e ration  having  diarter  authority  only  te  water-works, 

erect  works  beyond  the  mionidpal  '  New  Orleans  Gas  Co.  v.  Louinana 

limits.    Sharp  D.  South  Omaha,  63  Neb.  Light  Co.,  115  U.  S.  650,  sup-a.    Same 

700.  TuTing  as  to  water  companies.    Stein  d. 

As  to  power  of  municipalildes  to  Bienville  Water  Supply  Co.,  34  Fed. 

rant  pennissioa  to  lay  down  pas  ptpet  Rep.  '"     -"'  --'-■    *-'= — '  "'--— 

in  the  streets,  see  also  Milhau  0.  Sharp,  Worki 

ISBaA.  (N.  Y.)  193,  210,  per  Edwais  921. 
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S  1215  (692).  A  (Hty  Mimot,  wltboiit  Kxpnii  LsgislattTS  Anttaw- 
lt7,  gnut  XxcbixlTa  Blcbta.  —  A  gmeral  grant,  while  it  carries  with 
it,  by  implication,  all  such  powers  as  are  clearly  necessary  for  the 
reasonable  and  convenient  excicise  of  the  authority  expressly  con- 
ferred, such  as  using  the  streets  for  the  mains  and  for  placing  lamp- 
posts, and  rriRlting  contracts  or  adopting  ordinances  proper  to  the 
executioa  of  the  power,  does  not  authorize  the  city  council  to  grant 
to  any  person  or  corporation  an  exclusive  right  to  use  the  streets 
of  the  city  for  the  purpose  of  laying  down  gas  pipes  for  a  term  of 
years,  and  thereafter,  until  the  works  shall  be  purchased  from  the 
grantee  by  the  city.  The  court  admitted  that  the  power  to  light  the 
city  would  authorize  the  council  to  contract  for  gas,  and  to  grant 
the  contracting  party  the  use  of  the  streets,  but  denied  its  authority 
under  such  a  general  legislative  grant  to  make  such  use  es:lusive 
for  a  determinate  future  period.' 

'  Grand  Rai»da  Elect.  L.  ft  P.  Co.  Btreeba  for  dedrie  lighting,  although 
«.  Oi&nd  Rapida  Edison  El.  L.  &  F.  O.  the  contract  contains  a  proviso  that  the 
Co.,  33  Fed.  Rep.  659,  approving  text ;  company  may  adopt  anv  other  mode 
IntuanapoliB  v.  Indianapolis  (&sl.  A  equal  to  gas  to  supply  light  to  the  city, 
C.  Co.,  68  Ind.  390,  citing  and  approv'  provided  that  it  can  m  done  at  no 
ing  text-  State  v.  CSncinnali  Gad.  A  C.  greater  cost  to  the  city  than  gas  light. 
Co.,  18  Ohio  St.  262;  Farkerebu^  Gas  The  court  re^rded  electric  light  as  a 
Co.  V.  Parkersbu^,  30  W.  Va.  436;  new  use  of  the  streets  requiring  a  new 
Clarksburg  Elect.  Lt.  Co.  e.  Clarksburg,  contract  or  consent  by  the  city.  New- 
47  W.  Va.  739,  citing  text.  See  also  port  d.  Newport  Ijght  Co..  SQ  Ky.  4S4. 
New  Orleans  Gas  Co.  v.  LouiHona  Light  If  a  franchise  is  grantea  to  use  the 
Co.,  lis  U.  S.  650.  Bee  further  aa  to  streets  for  lightdng  purposes,  and  it  is 
grante  of  the  exclusive  right  to  light  a  made  exclusive  in  its  nature  without 
munidpality,  posf,  chap,  xrvi,  on  authority  therefor,  the  franchise  is 
"  Pubbc  Utilities."  valid  except  as  to  the  exclusive  feature. 

But  in  Newport  t.  Newport  Uxht  Clariabum  El.  L.  Co.  -u.  Clarksburg,  47 
Co.,  84  Ky.  167,  it  was  held  that  when  W.  Va.  739.  It  is  not  within  the  power 
ft  dty  has  the  power  to  erect  and  of  the  municipal  authorities  in  New 
muntain  gas  wor^,  to  light  the  streeta,  York  to  insert  a  clause  in  a  lightinf 
and  to  furnish  the  inhabitants  with  gas  contract  to  the  effect  that  they  will 
light,  it  has  by  implication  the  power  not,  during  the  t«nn  of  the  contract, 
to  contract  therefor,  and  it  may,  aa  an  give  thar  statutoiy  consent  to  any 
incident  to  such  contract,  ^rant  to  a  other  gas  or  electric  company  to  lay 
corporation  the  exclumve  right  to  use  pipes  in  the  streets.  Faifitt  c.  Furgu- 
its  streets  for  that  purpose  foratennof  son,  159  N.  Y.  Ill,  aS'g  3  N.  Y.  App. 
years.    This  decision  was  founded  upon   Div,  176. 

the  contractual  obligation  of  the  gas  In  Richmond  County  Gasl.  Co.  «. 
light  company  to  furnish  a  supply  of  Middletown,  69  N.  Y.  228,  the  board 
light.  That  obligatjon  was  regarded  of  the  town  corporation  was  authorised 
as  furnishing  a  sufficient  consideration  to  eause  the  streets  to  be  lighted  with 
for  the  exclumve  right,  and  the  court  gas  whenever  they  deemed  it  necessary, 
declared  that  the  rule  might  be  other-  and  the  act  required  the  board,  when- 
wise  if  it  were  attempted  to  grant  an  ever  they  deemed  it  necessary  to  have 
exclusive  franchise  without  any  con-  the  streets  so  lighted,  to  contract  with 
tractual  obligation  on  the  company  to  the  plaintiff  company  to  furnish  and  lay 
furnish  light.  But  a  contract  between  down  gas  pipes,  and  to  furnish  lamp- 
»  ci^y  »nd  a  Ught  company  granting  an  posts  and  lamps,  and  to  supply  the  same 
excluHve  use  of  the  streets  for  a  term  with  gas.  This  was  held  by  a  majority 
of  years  to  supply  gas  to  the  city  doea  of  the  Court  of  Appeals  not  to  confer 
not  authorize  the  company  to  use  the  the  power  on  tba  board  to  moke  a  coo- 
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§  1216  (693).  Htmlcipal  Oruit  of  EzeliuiTS  BlghU  to  1^  down 
Qu  PipM ;  OoimNtlcnt  Dodsion.  —  In  the  Norwich  Gaslight  Com- 
pany V.  The  Norwich  City  Gas  Company  the  plaintiff  claimed  to 
have  the  excbuive  righi  to  the  use  of  the  streets  and  public  places 
of  the  city  of  Norwich  for  the  purpose  of  laying  dovm  gas  pipes  and 
distributing  gas  therein',  and  sou^t  an  injunction  to  restrain  the 
defendant,  a  rival  company,  from  using  the  streets  for  a  similar 
purpose.  Plaintiff's  claim  to  an  exclusive  right  to  the  use  of  the 
streets  was  based  upon  an  act  of  the  city  council,  in  terms  ^v- 
iug  such  exclusive  privilege.  It  appeared  that  the  city  did  not 
own  the  soil  or  fee  of  the  streets,  but  that  this  was  in  the  ad- 
joining proprietor,  as  in  case  of  ordinary  highways,  subject  to 
the  public  right  of  way,  and  to  the  right  of  the  city  to  regulate 
their  use,  by  making  by-laws  "relative  to  the  streets  and  high- 
ways of  the  city,  .  .  .  relative  to  public  lights  and  lamps,"  &c. 
The  court  decided  that  while  the  act  of  the  city  council  was  a 
license  which  would  protect  the  plaintiffs  from  a  prosecution  for 
a  public  nuisance  tor  digging  up  the  streets  in  order  to  lay  down 
their  pipes,  it  was  inoperative  (from  want  of  power  in  the  city)  to 
confer  upon  them  an  exdiisive  ri^t  to  the  use  of  the  streets  for 
thb  purpose.' 

tisct  which  should  be  absolutely  bind-  the  contract  must,  aa  we  think,  rett 

ing  on  the  town  for  a  jixed  term  of  yeara,  upon  the   soundness   of   the  previous 

It  waa  aiao  held  that  the  contract  was  determination  that  the  enabling  act, 

terminated  by  a  repeal  of  the  act  under  properly  construed,  only  authoiued  a 

which  the  contract  was  made.    Grover,  conttsct   during   the   pleasure   of   the 

J.,BaTB;  "  The  power  conferred  [on  the  town  authoritJos,  and  not  for  any  fixed 

town]  was  like  the  other  powers  con-  period.      Indes,    OrdiTiartec*;    nepttd; 

ferred  upon  the  officers  of  this  and  the  tn/ra,  i  1218. 

other  towns  of  the  State,  subject  to         '  Norwich  Gaal.  Co.  v.  Norwich  CSty 

modification  or  repeal  by  aubsequent  Gas  Co.,  25  Conn.  19.    This  csae  is  dis- 

le^slation;  and  the  board  oflownaudi-  tinguished,  and  the  power  of  the  legia- 

loTB  could  not,  by  any  contract,  prevent  lature  to  grant  an  exdiuive  right  to  a 

or  at  all  control  the  acUon  of  the  legis-  company  to  manufacture  and  sell  gas 

lature  in  this  respect.    .   .    .   The  con-  Is    affirmed,   in    State    «.    HilwaukcQ 

tract  became  void,  for  want  of  author-  Qasl.  Co.,  29  Wis.  454 ;   mtpra,  {  1214, 

ity,  when  the  power  to  light  the  streets  note.   See  and  compare  Citisens'  Water 

was  taken  away  by  the  repeal  of  the  Co.   d.   Bridgeport   Hydraulic   Co.,   55 

acts.  ...  If  the  town  could  deprive  the  Conn.  1,  noticed  infra.    As  to  the  teat 

legislature  of  this  power  for  five  yean  propounded  by  the  Supreme  Court  of 

by  entering  into  a  contract  with  the  Alabama  in  respect  of  conferrinf  fran- 

ElBinf.iff  for  that  time,  it  might  for  one  chisea  on    particular   individu^,   seo 

undr^  years,  by  contracting  for  that  Eorst  v.  Moses,  4S  Ala.  I2S;    Indian^ 

period.  .  .  .  The  act  shows  that  it  was  apolis  v.  Indianapolis  Gas  A  C.  Co.,  66 

utended   to   vest   a   discretion   at  all  Ind.  39S,  citing  and  approving   text. 

times  in  the  board,  whether  any  and  A  municipal  corporation  has  no  power, 

which  of  the  streets  should  be  lighted  under  the  statutes  of  Indiarta,  to  grant 

with  gas.     The  board  could,  therefore,  exduHve  privileges   to   a   natun3  gaa 

contract  for  a  supply  only  during  its  company  id  umng  tjie  streets.    CStiienB* 

pleasure."     The  conclusion  of  the  court  Gas    &    H.   Co.  •.   Elwood,   114  Ind. 

that  the  repeal  of  the  act  terminated  832. 
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§  1217  (694).  Sum  gnbloct  — The  plaintiffs' claim  to  an  exclu- 
sive use  of  the  streets  was  further  based  upon  an  act  of  the  legisla- 
ture, which  gave  them  a  right  (but  did  not  oblige  them  to  exercise 
it)  to  use  the  streets  of  the  city  of  Norwich  to  lay  down  gas  pipes, 
&c.,  which  right  was  declared  to  be  exclusive  "against  any  and  all 
persons  or  corporations,"  &c.,  with  an  exception  not  material  to 
be  noticed.  When  this  act  was  passed,  the  defendants'  works  were 
far  advanced.  The  court  was  of  opinion  that  the  act  gave  the 
plaintiffs  no  iiderest  in  the  ttreeis,  and  that  they  could  only  sustain 
their  bill  for  an  injunction  upon  the  idea  that  they  have  an  interest 
in  the  street  that  is  being  interfered  with,  or  threatened  to  be,  by 
the  defendants.  The  court  was  further  of  the  opinion,  and  so  held, 
that  the  act  giving  the  plaintiffs  the  exclusive  use  of  the  streets  was 
a  restriction  upon  the  free  manufacture  and  sale  of  gas,  was  a  mo- 
nopoly, and  unconstitutional  and  void.  The  court  distinguished 
this  from  the  grants  of  ferry  and  bridge  franchises,  which  are  founded 
upon  an  adequate  consideration,  in  the  obligation  to  accommodate 
the  public,  keep  in  repair,  &c.  But,  remarks  the  court,  "The  grant 
to  the  plaintiffs  appears  to  have  been  made  without  any  considera- 
tion whatever  for  it.  The  plaintiffs  are  under  no  obligation  to  make 
gas,  or  suffer  the  gas  they  make  to  be  used.'  As  there  wa^  no  consid- 
eration, public  or  private,  reserved  for  the  grant,  and  as  the  business 
of  manufacturing  and  selling  gas  is  an  ordinary  business,  like  the 
manufacture  of  leather,  or  any  other  article  of  trade,  in  respect  to 
which  the  government  has  no  exclusive  prerogative,  we  think  that, 
so  far  as  the  restriction  of  other  persons  than  the  plaintiffs  from 
using  the  streets  for  the  purpose  of  distributing  gas  by  the  means  of 
pipes  can  be  fairly  viewed  as  intended  to  operate  as  a  restriction 
upon  its  free  manufacture  and  sale,  it  comes  directly  within  the 
definition  and  description  of  a  monopoly;  and  although  we  have  no 
durect  constitutional  provision  against  a  monopoly,  yet  the  whole 

'  A  gas  companj'  charteTed  by  the  railway  between  specified  termiiu,  a 
legislAture,  with  authority  to  maiiii-  railway  company  c&nnot  locate  its  road 
foctuie  and  sell  gas  to  private  oonsuni'   through  land  acquired  by  a  city  for  a 


rs  and  for  lighting  the  public  streets  on   reservoir.     State  v.  Montclair  Ry.  Co. 


BUch  tennB  aa  may  be  agreed  upon,  al-  3S  N.  J.  L.  328;  compare  with  Lake 
though  of  a  public  character,  is  not  Pleasanton  Water  Co.  t>.  Contra  CostA 
neoessarily  a  public  corporation,  at  Water  Co.,  67  Gal.  e£9,  and  Rochester 
least  in  such  a  sense  as  to  exempt  it  Watar  Com'ra,  /n  re,  66  N.  Y.  413; 
from  the  exercise,  in  respect  of  land  Lewis,  Em.  Dom,  {  273;  anie,  i  1019. 
held  by  it  not  tiien  in  use,  of  the  power  A  gas  company,  empowered  to  lay 
of  eminent  domain  conferred  in  general  its  pipes  in  the  atieets  of  a  city,  tak^ 
terms  upon  a  r^way  company.  New  the  nsk  of  their  location,  and  may  be 
York  Central  k  H.  R.  R.  Co.  v.  Metrop.  required  to  make  such  chaiiges  as  public 
Gaal.  Co.,  63  N.  Y.  326;  Rochester  convenience  or  security  requires,  at  its 
Water  Corn'ra,  In  re,  66  N.  Y.  413.  own  emense.  Matter  of  Deering,  93 
Under  general  power  to  construct  its  N.  Y.  361. 
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theory  of  a  free  goTemment  is  opposed  to  such  grants,  and  it  does 
not  require  even  the  aid  which  may  be  derived  from  the  Bill  of  Rights, 
which  declares  '  that  no  man  or  set  of  men  are  entitled  to  exclusive 
public  emoluments  or*privileges  from  the  community,'  to  render 
them  void," ' 

§  1218  (695).  Same  Snbiect;  OoniMollcat  DediloB  commantsd  on 
and  ciltleiMd.  —  With  reference  to  this  decision,  it  may  be  re- 
marked that  in  order  to  induce  the  investment  of  capital  in  such 
enterprises^  it  is  quite  usual  for  the  l^islature,  or  city  council  by 
legislative  authority,  to  grant  exclusive  privileges  for  a  limited  time.* 
Whether  the  principles  of  this  decision  would  be  extended  to  such 
cases,  or  to  cases  where  a  consideration  was  received  for  the  grant, 
or  whether,  without  regard  to  these  circumstances,  the  restricUon 
on  the  power  of  Uie  le^latore  therein  declared  will  be  followed 
elsewhere,  may  be  doubted.  Since  all  persons  cannot  have  a  grant 
of  the  right  to  use  streets  for  such  a  purpose,  and  since  the  grant  of 
such  a  right  to  one  on  proper  conditions  may  be  for  the  public 
good,  and  since  the  essence  of  the  franchise  is  not  the  exclusive 
right  to  manufacture  and  supply  gas  or  light,  but  only  the  right  to 
lay  down  pipes  in  the  street  (which  in  the  nature  of  the  case  all 
persons  cannot  have),  the  Supreme  Court  of  the  United  States 
have  sustained  the  validity  of  such  an  exclvmve  legislative  grant 
when  not  in  conflict  with  some  special  provision  of  the  Consti- 
tution of  the  State.  And  similar  l^tslation  has  been  elsewhere 
upheld,  thou^  it  has  been  sometimes  denied  or  doubted.*    How- 

■  Compare  with  CitizenB'  Water  Co.  it  was  held  that  auch  a  grant  muat  be 

V.  Bridgeport  Hydraulic  Co,,  55  Conn.  Btrictly  construed,  and    that   the   ex- 

1,  and  cases  dtea  tn^.    For  construe-  elusive    nght   began    only    when    the 

oon  of  constitutional  prohibition  against  actual  use  of  the  streets  began. 
"granting  any  exclusive  privilege,  im-        *  New  Orleans  Gas  Co.  v.  Louisiana 

niunity,orfranchiaewhatever,"Beecaae  Light  Co.,   115  U.  S.  650;    Louisville 

ofUmonFerryCo.,98N.Y.  139,  which  Gas  Co.  u.  Citizens'  Gas  Co.,  115  U.S. 

confines   the   prolubition   witlim   nai^  683,   rev's  s.  c.  81  Ky.  263;   New  Or- 

lower  limits  than  had  been  generally  leans  Water  Works  do.  v.  Rivers,  116 

supposed,  and  it  may  be  open  to  further  U.  S.  674;  Peoples'  Electric  L,  A  P. 

conuderation   whether  the   views  ex-  Co.  A.  Capital  Gas  ft  Electric  L.  Co., 

pressed  in  the  opinion  rive  fuU  efTect  116  Ky.   76  (exclusive  right  to  light 

to  the  purpose  intended  by  the  consti-  streets  by   gas):     State   v.   Columbus 

tutional amendment.    See«u^,  (1214  G.  L.  &  Coke  Co.,  34  Ohio  St.  572; 

and  note,  as  to  power  of  Ugidature  to  State  t>.  Milwaukee  Gasl.  Co.,  29  Wis. 

grant  exclusive  rights.    Ante,  f  771.  454;    Newport  v.  Newport  Light  Co., 

Bee  Index,  title  Monopoliet.  84    Ky.    167;     Atlantic    CSty    Water 

•  In   Gtizens'    Street   Ry.    Co.    v.  Works  v.  Atlantic  City,  39  N.  J.  Eq. 

Jones,    34    Fed.    Rep.    579,    the    city  367;  ante,  {  771;    supra,  |   1214   and 

charter  authorized  it  to  grant  to  street  note.    See  and  compare  with  Citiiens' 

railways  "  for  the  time  which  may  be  Water   Co.    «.    Bridgeport    Hydraulio 

sereed  upon,   the   exclusive   privilege  Co.,  55  Conn.  1,  cited  in/ro,  and  see 

ta  using  the  streets  and  alleys,"  and  Index,  title  Monopoliet;    2  Hare  Am. 
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ever  it  may  be  as  respects  the  power  of  the  legialaiure,  in  a  particu- 
lar State,  to  make  the  grant  exclmive,  no  such  power,  it  is  clear, 
can  be  exercised  by  a  municipal  council,  unless  it  be  plainly  con- 
ferred by  express  words,  or  by  necessary,  or  at  least  reasonable, 
implication.' 

Const.  L»w  781,  782;  State  v.  Cin-  tion  of  the  right  of  the  eity  after  twenty 
cinnati  Gaslight  &  C.  Co.,  18  Ohio  St.  years  to  purch&Bo  the  property  and 
262;  fndianapolisti.  Indianapolis  Gb^L  tranchises  of  the  cctnpany,  or  to  take 
AC.  Co.,  66  Ind.  396;  post,  chap,  ixvi,  them  sooner  if  it  failed  to  supply  water, 
on  Pubhc  Utilities.  did  not  unpoae  on  Che  city  any  te^ 

'  People  V.  Benson,  30  Barb.  (N.  Y.)  duty  which  disabled  it  from  using 
24;  ante,  i  868;  State  v.  Cine.  Gaslight  other  means  of  water  supply.  Syra- 
A  C.  Co.,  18  Ohio  St.  262;  onto,  |  771 ;  cuse  Water  Co.  v.  Syracuse,  116  N.  Y. 
Davenport  v.  Kleiitschmidt,  6  Mont.  167.  An  ordinance  granting  to  a 
502;  Sinith  v.  Westerly,  19  R.  I.  437,  water  company  the  exclusive  right 
dting  text;  Newport  v.  Newport  to  furnish  water  to  the  inhabitants,  ■ 
light  Co.,  84  Ky.  167,  176,  quoting  held  to  be  void  as  creatiiw  a  monopoly, 
test;  Stein  v.  Bienville  Water-aupply  Brenham  v.  Brenham  Water  Co.,  67 
Co.,  34  Fed.  Rep.  145,  and  note;  Tex.  642;  tupra,  i  1216,  note. 
East  Tennessee  Tef.  Co.  v.  RussellvDle,  Aa  to  the  power  of  the  State  Ugista- 
106  Ky.  667.  The  legislature  in  grant-  turei,  under  the  amendments  to  the 
ing  an  exclusive  franchise  to  a  water  Federal  Constitution,  tograntmonopo- 
company  does  not  relinquish  its  police  lies,  see  the  "Slaughter  Houae  Caaes," 
power,  or  duty  aa  to  the  public  health.  16  Wall.  (U.  8.)  36.  Judge  Hare's  re- 
Stein  V.  Bienville  Watei^Supply  Co.,  view  of  l^e  cases  and  discussion  of  the 
34  Fed.  Rep.  145.  Power  m  a  city  subject  is  instructive.  2  Am.  Const. 
;'to  cause  the  streets  to  be  lighted.''  Law,  778-782. 

and  to  make  "  reasonable  regulations"  The  grant  of  a  franchise  by  the 
therefor,  does  not  authorize  a  grant  legislatuie  may  constitute  an  trrev- 
of  an  exclusive  right  to  furnish  gas  o^ble  contract,  the  obligation  of 
for  fifty  years.  Saginaw  Qasl.  Co.  v.  which  cannot  be  destroyed  or  ia){Mured 
Saginaw,  28  Fed.  Rep.  529.  by    subsequent    legislation.      Gtizens* 

A  provision  in  a  municipal  charter  Water  Co.  v.  Bndgepojt  Hydraulic 
giving  the  council  power  to  make  "  or-  Co.,  55  Conn.  1,  and  cases  cited  by 
dinancee,  rules,  r^ulations,  and  bv-  appellant.  In  this  case  a  grant  by  a 
laws  for  lighting  the  streets  and  pubuo  ci^  to  a  water  company  of  the  ex- 
buildings  of  the  city,  and  to  supply  clunive  right  to  lay  pipes,  Ac,,  so  long 
the  ci^  with  water,"  does  not  au-  aa  a  full  supply  of  pure  water  should  be 
thorize  the  city  to  grant  an  exdurive  furnished,  which  was  ratified  by  the 
primUge  to  lay  pipes  and  mains  in  the  legislature,  was  sustained,  and  a  later 
streets  of  the  city  in  order  to  supply  act  granting  a  dmilar  right  to  another 
it  and  its  inhabitanto  with  water.  In  company  was  held  to  oe  beyond  the 
a  case  where  the  charter  of  a  water  power  of  the  legislature.  Bee  also 
company  did  not  expressly  grant  an  Newport  v.  Newport  Lisht  Co.,  84 
exclusive  franchise,  and  there  was  no  Ky.  167,  where  it  was  held  that  if  a 
proviuon  in  the  city's  charter  authoriz-  ci^  has  power  to  maintain  gas-works 
iTiK  it  to  grant  exclusive  franchises  or  it  may  grant  exclusive  use  of  its  streets 
rigbts  to  lay  pipes  and  mains  in  the  for  a  t«rm  of  years.  A  grant  of  an 
streets,  the  court  held  that  such  an  exdunve  rwht  to  supply  gas  to  a  city 
exclusive  rieht  could  not,  consistently  and  its  inhabitants,  upon  condition 
with  the  ruleB  for  the  construction  of  of  the  performance  of  the  service  by 
such  grants  and  contracts,  be  hdd  to  the  giantee,  is  not  an  infringement  -of 
exist.  The  court  strongly  expressed  the  clause  in  the  BiL  of  Rights  of  Ken- 
the  opinion  that  public  polii^  does  tueky  declaring  that  "  no  man  or  set 
not  peimit  the  inference  of  authority  of  men  are  entitled  to  exclusive,  eepa< 
in  a  municipality  to  make  contracts  rate  public  emoluments  or  privileges 
inconmstent  with  the  continuous  duty  from  the  community,  but  in  conaidera' 
to  adopt  such  by-laws  and  regulations  tion  of  public  services."  Louisville 
as  the  public  interest  and  welfare  re-  Gas  Co.  v.  Citizens'  Gas  Co.,  116  U.  S. 
quire.    It  was  also  held  that  a  reserva-   683,    rev'g    Citizens'    Gas    Light    Co. 
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I  1219  (696).  Bum  BnbjMt.  —  That  a  city  acting  under  its  gen- 
eral authority  has  given  to  a  gas  company  the  exclusive  ri^t  to  lay 
pipes  through  its  streets  and  light  the  same  for  a  specified  compen- 
sation, does  not  deprive  it  of  the  ri^t  to  grant  to  another  company, 
before  the  first  franchise  shall  have  expired,  similar  rights  and 
privileges.  The  fact  that  a  contract  was  created  by  the  first  ordi- 
nance does  not  destroy  its  tc^blative  character.* 

S  1220  (698).  TelaffT^ili  and  T«laphoua  Polei  im  Streats  and 
Highway!.  —  Legialative  sanction  directly  given  by  the  legislature, 
or  mediately  conferred  through  proper  municipal  action,  is  neces- 
sary to  authorize  the  use  of  streets  for  the  posts  and  wires  of  a 
telegraph  or  telephone  company.  If  such  posts  be  erected  within 
the  limits  of  a  street  or  highway  without  such  sanction,  they  are 
nuisances;  but  if  the  erection  be  thus  authorized,  they  are  not* 
The  legislature  may  authorize  the  erection  of  telegraph  or  telephone 

V.  Louisville  Gaa  Co.,   81    Ky.  263;  E.  L.  A  F.  G.  Co.   33  Fed.  Rep.  659, 

ewpra,  i  1215.     In  a  caae  where  a  city,  distingmsting    Atlantic    City    Water 

having  only  a  zeneral  power  to  lignt  Worki  Co.  v.  Atlantic;  City,  39  N.  J.  Ek]. 

etreetB,  adopted  an  ordinance  grant-  367,  which  see  noted  infra;    State  e. 

ing   to  an   ileetrU   li^kt   company   the  Newark,   44   N.    J.    L.   344    (denying 

t^uHve  right  to  use  the  streets  for  power  of  city  covuicil).     See  to  the 

fifteen  years,  the  ordinance  waa  de-  same  effect  as  to  grant  of  exclusive 

clared  tdtra  virea.     The  court  in   an  use  of  streeta  for  gaa  pipes  for  thirty 

opinion  of  marked  force  and  ability  years.    PartcersburgGasCo.Ti.  Parkera- 

says;   "  We  have  endeavored  to  show,  Durg,  30  W.  Va.  435,  where  it  was  also 

upon    principle   and    adjudged    cases,  held  that  the  grant  of  an   exclusive 

that  the  authority  of  a  municipality  privilege  of  lighting  a  city   with   gas 

to    grant    exdiiaive    privile^    in    ite  does  not  affect  the  right  of  the  city  to 

streets   involves    the   exercise   of   the  make  a  contract  with  an  electric  light 

whaU  sovereign  power  over  such  high-  company  for  lighting  it  with  electric 

ways;    that  nothing  short  of  exdutive  lighbi. 

power  and  control  will  sustain  the  grant        '  Des  Moines  Gas  Co.  v.  Des  Hoinea, 

of  exclusive  rights.  ...  If  the  power  44  Iowa,  505. 

rests  in  the  city  eouneU  to  grant  an        *  Hewett  n.  Western  Un.  Tel.  Co., 

exclusive    privilege   for   fifteen   years,  4  Mackey  (D.  C^  424;    Morristown  p. 

I   cannot  understand   why   the  grant  East  Tennessee  Tel.  Co..  115  Fed.  Rep. 

may  not,  under  the  same  authority,  304;   Southern  Bell  Tel.  t  Tel.  Co.  v. 

be    conferred    for   any   longer   period  Mobile,   162  Fed.  Rep.  623;    Wichita 

that    may    be    determined    on.      The  o.  Missouri  A  K.  Tel.  Co.,  70  Kan.  441; 

poxoer  requisite  to  confer  an  exclusive  Irwin  v.  Great  So.  Tel.  Co.,  37  La.  An. 

sovereign  franehiae  for  fifteen  years  in-  63,  citing  text;    Young  v.  Yarmouth, 

volves  the  exercise  and  operation  of  9  Gray  (Mass.),  386;   Commonwealth 

the  same  sovereign  power  which  could  v.  Boston,  97  Haas.  555;    Julia  Build- 

tnalte   the  grant  for   one  hundred  or  in^  Assoc,  v.  Bell  Tel.  Co.,  S3  Ho.  268, 

one  thousand  years,  or  in  perpetuity,  citing  text;    State  v.  Red  Lodge,  M 

If  the  authority  does  not  exist  to  make  Mont.  338;   Domestio  Tel.  &  T.  Co.  v. 

the  grant  for  the  longer  period,  it  does  Newark,  49  N.  J.  L.  344;    Roake  e. 

not  exist  to  confer  it  for  the  shorter;  American  Tel.  &  Tel.  Co.,  41  N.  J.  Eq. 

for  it  requires  the  possession  of  the  38,  37,  citing  text:    Regina  v.  United 

whde  exauHve  power  and  control  to  Kingdom  El.  Tel.  Co.,  9  Cox  Cr.  Caa., 

nant  either  the  one  or  the  other."  174,    cited    in    Redfield    on   Carriers, 

Jaekgon,    J.,    Grand    Rapids    Electric  f  574,  and  not«,  where  leading  opinion 

L.  dc  P.  Co.  V.  Grands  Rapids  Edison  of  Cromplon,  J.,  is  given. 
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lines  in  streets  and  highways  without  the  consent  of  the  municipal 
or  local  authorities.'  Whatever  power  the  municipality  has  on  the 
subject  must  be  granted  to  it  by  the  legislature.'  Although  the 
telegraph  is  an  instrument  of  convmerce,  and  as  such  for  some  puiv 
poses  comes  within  the  interstate  commerce  clause  and  postal 
clauses  of  the  Federal  Constitution,  whatever  right  a  telegraph 
company  may  have  to  erect  its  lines  on  streets  and  highways  in  the 
respective  States  is  dependent  upon  legislative  avthoriiy  from  the 
States  themselves,  in  the  absence  of  a  valid  grant  of  authority  from 

I  Stat«  o.  Red  Lodge.  30  Hont.  338;  struct  its  line  along  the  loargins  of 
Stste  Line  Tel.  Co.  v.  EUison,  121  N.  Y.  highways,  a  city  may,  by  virtue  of  its 
App.  Div.  499.  Where  a  telephone  general  power  to  r^ulate  and  control 
company  was  authorized  by  statute  the  struts,  grant  the  right  to  use  the 
to  construct  its  Hnes  "  over  or  under  city  streets.  Southern  BeM  Tel.  &  TeL 
any  of  the  public  roads,  streets,  and  Co.  v.  Mobile,  162  Fed.  Rep.  523. 
faighwaTs,"  it  waa  held  that  it  was  Authority  to  a  city  "  to  grant  the 
entitled  to  erect  its  poles  on  highways  right  of  way"  for  telegraph,  telephone, 
acquired  by  New  York  City  outside  of  and  other  poles,  aumorizes  the  city 
the  city  limits  in  connection  with  ita  to  de&ignate  M>hat  streets  may  be  used. 
water  supply  without  compensation  Wichita  v.  Missouri  &,  K.  Tel.  Co.,  70 
to  the  city.  It  was  also  held  that  the  Kan.  441.  By  virtue  of  its  power  to 
city  under  such  circmnatancea  could  pass  ordinances  for  the  good  govern- 
not  claim  compensation  as  the  owner  ment  of  the  city,  tor  the  preservation 
of  abutting  lands,  as  by  the  statute  of  peace  and  order,  for  the  benefit  of 
the  right  to  compensation  was  only  trade  and  commerce,  and  to  regulate 
^ven  to  abutting  owners  when  rights  the  erecting  of  telephone,  telegraph, 
in  the  highway  must  be  condemned,  and  electric  light  pofea  in  the  streets. 
State  Line  Tel.  Co.  D.  EUison.  121  N.  Y.  the  city  may  by  ordinance  provide 
App.  Div.  499.  Moving  a  house  held  that  the  franchise  or  right  to  construct 
not  to  be  an  ordinary  use  of  a  street,  and  maintain  telephone  lines  shall  be 
but  an  extraordinary  use,  which  can-  Bold  at  public  audion  and  in  considera- 
not  be  exercised  without  compensation  tJon  of  the  payment  of  a  percentage 
to  a  t«lephone  company,  whose  electri-  of  the  gross  earnings  to  the  city, 
cal  conductors  are  lawfully  in  the  Plattsburg  o.  Peo|rfes' Tel,  Co.,  88  Irfo. 
street  and  are  interfered  with.  Kibbie  App.  306.  Where  an  ordinance  re- 
Tel.  Co.  V.  Landphere,  151  Mich.  309.  quired  the  poles  of  telephone  and 
See  further  as  to  use  of  streeta  for  re-  telegraph  companies  to  "  oe  located 
moving  buildings  ante,  j  715.  and  erected  under  the  supervision  and 

'  State  V.  Sheboygan,  111  Wis.  23.  approval  of  the  city  engineer,"  a  mere 

The  authority  of  the  municipality  to  verbal  approval  by  the  city  engineer 

grant  the  right  to  erect  tel^iapn  or  of  a  general  plan  showing  the  places 

telephone   poles,   Ac.,   in   the    public  where  the  poles  are  to  t^  erected  is 

streets,  can  only  be  derived  from  the  not  sufficient  without  his  actual  super- 


l^islature   by   express   grant   or  by  vision  and  approval.     New  Castle  v. 

necessary    implication     ftom     powers  Central  Dist.  &  Ptg.  Tel.  Co.,  20"  "" 

expressly  granted.     Domeetic  Tel.  &  371.      An     ordinance    Rranting 

f*   Vl_      ..XT 1,      AC<-Kt       1      T        1AA  TIL-  -S-Lt    *-     -     i-1^ 1_      ^_     ill 1 


T.  Co.  V.  Newark,  49  N.  J.  L.  344.    The  right  to  a  telegraph  or  telephoE 

general    pmeer    of    a    municipality    to  pany  to  use  the  city  streets  is,  "ucu 

r,  regvlaU.  and  control   the   streets  acted  upon  by  the  company,  a  eoniraet 

not  authorize  it  to  grant  to   a  which  can  only  be  affected  or  impaired 

telephone  company  the  right  to  erect  by  reasonable  and   necessary  regula- 

itfi   poles    and    wires   in    the    streets,  tions  under  the  police  power.    London 

Wisconsin  Tel.  Co.  v.  Milwaukee,   126  Mills  v.  White,  208  IlT  289,  aff'g  106 

Wis.    1;    Btat«  v.   Milwaukee   Indep.  111.    App.     146:     Northwestern    Tel. 

Tel.     Co.,      133      Wis.     588;      amlra,  Exch.   Co.   v.    Minneapolis,    81   Minn. 

Plattsmouth    V.    Nebraska    Tel.    Co.,  140;    Duluth  v.   Duluth  Tel.   Co.,   84 

80  Neb,  460.     Where  a  statute  au-  Minn.  486;   Hudson  TeL  Co.  v.  Jenej 

thoiiws  a  telephone  company  to  con-  City,  49  N.  J.  L.  303. 
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the  Federal  goTeroment  The  provisions  of  the  act  of  Congress ' 
that  any  telegraph  company,  organized  or  to  be  organized  under  the 
laws  of  any  State  of  the  Union  "  shall  have  the  right  to  construct, 
maintain,  and  operate  lines  of  telegraph  through  and  over  any  por- 
tion of  the  public  domain  of  the  United  States,  over  and  along  any 
of  the  military  or  post  roads  of  the  United  States  which  have  been 
or  may  hereafter  be  declared  such  by  act  of  Congress,  and  over, 
under,  or  across  the  navigable  streams  or  waters  of  the  United 
States,"  and  of  the  further  Federal  statutes'  declaring  all  letter 
carrier  routes  established  in  any  city  or  town  for  the  collection  and 
delivery  of  mail  matter  and  all  public  roads  and  highways  to  be 
post  roads,  do  confer  upon  telegraph  companies  which  accept  the 
Act  of  July  24, 1866,  the  rif^t  to  occupy  the  streets  of  a  city,  or  post 
roads  under  the  said  acts  of  Congress,  for  the  purpose  of  maintain- 
ing and  operating  their  lines  of  telegraph,  not  interfering  with  the 
ordinary  use  of  the  streets,  yet  this  right  so  conferred  bears  with  it  no 
exemption  from  the  ordinary  burdens  which  may  be  cast  by  State 
legislation  upon  those  who  would  appropriate  to  their  exclusive  use 
any  portion  of  the  public  highways;  and  the  municipality,  under 
State  legislative  authority,  may  demand  reasonable  compensation  for 
the  space  in  the  streets  exclusively  appropriated.  Such  compensation 
must  be  reasonable,  and  whether  any  given  compensation  is  reason- 
able, is  a  question  which  cannot  be  conclusively  determined  by  the 
municipality,  but  is  a  question  of  fact  for  judicial  determination 
upon  all  the  facts  and  circumstances  in  the  particular  case.* 

<  Act  of  CoDgreeB  of  July  24,  1866,  aS*d  143   Fed.   Rep.  23S;   American 

Ch.  230,  14  Stn21.     The  title  of  the  Rapid   Tel.   Co.   v.   Hess,    126  N.   Y, 

Act  is  :   "An  Act  to  Aid  in  the  Con-  641 ;  Postal  Tel.  Cable  Co.  v.  OregoD 

stmction   of  Telegraph   Liaes  and   to  8.  L.  R.  Co.  114  Fed.  Rep.  787;  We«t- 

SecUTQ  to  the  Government  the  Use  of  em  Un.  Tel.  Co.    v.  Texas,  lOfi  U.  S. 

the    Same    for    Postal,    Military,  and  460;    Western   Un.   Tel.    Co.  v.   New 


other  Puiposes."  York  City,  38  Fed.  Hep.  652;    United 

■"   "   "--   "■    '"""-,     Also  Act  Stateso.  Unir-  "--    "-     "■"  "   "    ■- 

t.  (U.  80  3;  Postal  Tel.  C 

Act  of  Congress,  June  8,  1872,  17  XL  S.  R.  Co^  23  Utah,  474;  Hewett  v.  West- 


■  U.  8.  Rev.  St.  {  3964.    Also  Act  States  t>.  Union  Pac.  Ry., 
of  March  1, 1884,  23  Rev.  St.  (U.  8.)  3;  Postal  Tel.  Cable  Co.  v.  Oregon  g 

Aotof  Congress,  Junes,  1872,  17  XL  S.  P  "      "'  '     '"■     "       ■■      " 

Statutes  at  Large  308,  declaring   the  t 

public  highways  of  a  State  to  be  post  424;    .^luibiinoaifiu     j.ci.    ni&iiii.    uu, 

and  military  roods.  v.   St.   Charles,    154   Fed.   Rep.  380; 

■  Bt.  Louis  V.  Western  Union  Tel.  Gam  v.  Ohio  Postal  Tel.  Cable  Co., 
Co.,  148  U.  8.  92;  explained  ia  St.  140  Fed.  Rep.  B82;  Son  Ftancisco  v. 
Louis  p.  Western  Union  T*l.  Co^  149  Western  Un.  Tel.  Co.,  96  Cal.  140; 
U.  8.  465;  Atiantic  &  P,  Tel.  Co.  v.  Western  Un.  Tel.  Co.  v.  Visalia,  149 
Philadelphia,  190  U.  8.  160;  West.  Cal.  744.  In  St.  Louis  v.  Western 
Union  Tel.  Co.  v.  New  Hope,  187  U.  S.  Union  Tel.  Co.,  148  U.  8.  92,  100, 
419;  Postal  Tel.  &  C.  Co.  v.  Baltimore,  Mr.  Justice  Breioer,  who  delivered  the 
156  U.  S.  210;  Richmond  t>.  SoutheTn  opinion  of  the  court,  said:  "  It  is  a 
Bell  Tel.  Co.,  174  U.  S.  761;  Toledo  misconception  to  suppose  that  the 
V.  Western  Union  Tel.  Co.,  107  Fed.  franchise  or  privilege  granted  by  the 
Rep.  10;  Cumberland  Tel.  &  Tel.  Co.  act  of  1866  carries  with  it  the  imm- 
V.    Evansville,    127    Fed.    Rep.    187,  stricted  right  to  appropriate  tiie  publio 
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It  seems  to  be  a  fair  deduction  from  the  decbions  of  the  Supreme 

and  Circuit  Courts  of  the  United  States  under  the  act  of  Congress 

properW  of  »  State.     It  is  like  any  tpecifie  ataiuU  to  m-evrnt  a  corporation 

other   franchise,    to   be   exeiciaed    in  from  jiadng  its  Imet  along  these  pott- 

eubordinatJon  to  public  as  to  private  roada,  or  stop  the  use  of  them  after 

righte.     While  a  grant  from  one  ^v-  they  were  placed   there,   nevertheless 

eminent  may  supersede  and  abnd^  the  companv  receiving  the  benefit  of 

franchisee  and  rights  held  at  the  mil  the  laws  of  tne  State  for  the  protection 

of  its  grantor,  it  cannot  abridge  any  of  ita  property  and  ita  righte  ia  liable 

proper^  rights  of  a  public  character  to  be  taxed  upon  it«  real  or  persooal 

created  by   tlie  authority  of  another  property  as  any  other  person  would 

sovereign^.     No  one  would  suppose  be.    It  never  could  have  been  intended 

that    a    franchise    from    the    Federal  by  the  Congreas  of  the  United  States 

government   to   a   corporation,    State  in   conferring  upon   a.   corporation  of 

or   national,    to    construct   interstate  one  State  the  authority  to  enter  the 

roads   or  fines  of  travel,   transports-  territory  of  any  other  State  and  erect 

tion    or   communications,    would   au-  its  poles  and  lines  therein,  to  establish 

thoriie  it  to  enter  upon  the  private  the  propcMdtion  that  such  a  company 

property  of  an  individual  and  appro-  owed  no  obedience  to  the  laws  ot  the 

priate  it  without  compensation.     No  State  into  wliich  it  thus  entered,  sjiid 

matter  how  broad  and  comprehensive  was  under  no   obliKation   to   pay   ita 

might  be  the  tenns  in  which  the  frsn-  fair  proportion  of  t£e  taxes  necessary 

cluse  was  eranted,  it  would  be  con-  to  its  support." 


says    respecting    the 
of  July  24,  1SS6:  "It 


his  property  without  just  compensa-  act  of  Congress  of  July 
tion.  And  the  principle  ia  the  some  may  also  oe  affirmed  vuai,  lu  Liawm 
when,  under  the  grant  of  a  francliise  wiUi  it  no  exemption  from  the  ordinaiy 
from  the  national  government,  a  burdens  wliich  may  be  cast  upon  those 
corporation  assumes  to  enter  upon  who  would  appropriate  to  their  ex- 
property  of  a  public  nature  belonging  elusive  use  any  portion  of  the  public 
to  a  State.  It  would  not  be  claimed,  highways."  148  U.  8.  102.  "  Indeed 
for  instance,  tliat  under  a  francliise  it  may  be  observed,  in  the  line  of  the 
from  Congress  to  construct  and  operate  thoughts  heretofore  expressed,  that 
an  inteistate  railroad  the  grantee  this  charge,  [15.00  per  annum  by  the 
theteof  could  enter  upon  the  state-  cit^  of  St.  Louis  for  the  privil^  of 
house  grounds  of  the  State,  and  con-  using  the  streete,  alleys,  and  publio 
struct  its  depot  there,  without  paying  plat^  for  each  telegraph  pole  erected 
the  value  of  the  proper^  thus  appro-  or  used  in  the  streets]  is  one  in  the 
priated.  Although  the  state-house  nature  of  rental;  that  the  occupation 
grounds  be  property  devoted  to  public  by  this  vnterttale  commerce  company  of 
uses,  it  is  proper^  devoted  to  the  the  aireeU  cannot  be  denied  by  the  dtu; 
pubUc  usee  of  toe  State,  and  property  that  all  that  it  can  inust  upon  ia,  in 
whose  ownership  and  control  are  in  this  respect,  reasonable  compensation 
the  State,  and  it  is  not  within  the  for  the  space  in  the  streete  thus  ex- 
competency  of  the  national  govern-  cluaively  appropriated."  148  U.  3. 
ment  to  dispoBsess  the  State  of  such  104,  105.  That  the  act  of  Congreas  of 
cwntrol  and  use.  or  appropriate  the  July  24,  1886,  protecto  comp»)ies 
same  to  its  own  benefit,  or  the  benefit  which  have  accepted  its  provimons 
of  any  of  its  corporations  or  grantees,  against  any  wveasanaiHa  interference 
without  suitable  compensation  to  the  on  the  part  of  the  State  or  its  muni- 
State.  Tliis  rule  extends  to  streets  dpalities,  see  Penaacola  Tel.  Co.  D. 
and  highways;  they  are  the  publio  WeatemUn.Tel.  Co.,  96U.S.  1;  West- 
property  of  the  State."  em  Un.  Tel.  Co.  ti.  Texas,  105  U.  8. 
Referring  to  the  said  act  of  Con-  460;  Western  Un.  Tel.  Co.  «.  Massa- 
gress  of  July  24,  1866,  Mr.  Justice  ohusetts,  125  U.  B.  53Q;  Ratterman  e. 
Brewer  quotes  the  following  from  the  Western  TJn.  Tel.  Co.,  127  U.  8.  411; 
opinion  of  Mr.  Justice  MtUn*  in  West-  Le  Loup  v.  Fort  of  Mobile,  127  U.  8. 
em  Union  Telegraph  Compaiw  v.  640;  Postal  Tel.  Cable  Co.  v.  Charlea- 
Hasaachusetts,  125  U.  S.  530:  "  While  ton,  153  U.  S.  692;  Postal  Tel.  Cable 
the  SiaU  eotild  not  interfere  by  any  Co.  n.  Adams,  155  U.  S.  688, 696;  West- 
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of  Jul;  24,  1866,  and  the  l^;is)atioii  of  Congress  as  to  post  sod  mili- 
tary roads,  that  these  acts  of  Congress  give  to  a  telegraph  company 
wUch  has  accepted  their  provisions  the  right,  so  far  as  the  State 
or  its  municipalities  are  concerned,  to  occupy  for  its  telegraph  lines 
the  public  roads,  streets,  and  post  routes,  urban  or  rural,  provided 
such  lines  be  so  constructed  and  maintained  as  not  to  interfere  with 
the  ordinary  travel  on  such  military  or  post  loads.  Yet  such  right 
is  subject  to  reasonable  police  r^;ulation  and  supervision  by  the 
State  or  municipal  authorities,  and  also  subject  to  the  State's  power 
of  taxation,  as  limited  by  the  Federal  Constitution,  ami  subject 
also  it  would  seem  to  any  private  property  ri^t  of  the  abutter  in 
the  highway  or  street  to  compensation,  if  the  abutter  has  any  such 
property  right  as  against  the  constitutional  power  of  Congress  to 
regulate  interstate  commerce  and  to  establish  post  roads  and 
military  roads.  The  powers  of  Congress  under  the  Constitution  in 
this  respect  remain  yet  to  be  fully  developed  and  determined, 
llie  act  of  Congress  of  July  24, 1866,  does  not  grant  the  ri^t  to  enter 
upon  private  property  widiout  the  consent  of  the  owner,  nor  does 
it  confer  upon  the  telegraph  company  the  right  of  eminent  domain.* 

era  Uii.  Tel.  Co.  v.  American  Un.  Tel.  Qiorued  and  reasonable  regjulattons 
Co.,  9  Bias.  C.  C.  72;  WeBtem  Un.  Tel.  of  the  city  «■  to  the  erection  and 
Co.  11.  New  York  aty,  38  Fed.  Rep.  652;  nuuntenanea  of  ita  lines,  including 
St.  Louis  V.  Western  Un.  Tel.  Co.,  63  a  requirement  that  a  permit  theiefor 
Fed.  Rep.  08;  Southern  Bell  Tel.  Co.  be  procured.  Toledo  v.  Weatem 
•.Richmond,  78  Fed.  Rep.  858;  Hew-  Union  Tel.  Co.,  107  Fed.  Rep.  10, 
ett  V.  Weatem  Un.  Tel.  Co.,  4  Mackey  aff'g  103  Fed.  Rep.  746.  The  Tele- 
ID.  C),  424;  Moore  v.  Eufaula,  97  graph  Act  of  Congress  of  July  24,  1866 
Ala.  670;   Postal  Tel.  Cable  Co.  v.  Mor-   (U.  S.  Rev.  State.,   }  6263  d  $fq.),  ia 

Rn'a  L.  &T.  S.  8.  Co.,  49  La.  An.  58;  valid  aa  a  le^timate  regulation  id 
erce  r.  Drew,  136  Haw.  75;  Hodgea  commercial  intercoune  among  tba 
V.  Western  Un.  Tel.  Co.,  72  Misa.  910;  States,  and  is  appropriate  legislaUoii 
Western  Un.  Tel.  Co.  s.  Fremont,  39  to  execute  the  powers  of  Congreaa  ovar 
Neb.  662;  Western  Un.  Tel.  Co.  v,  the  postal  service ;  and  it  is  not  limited 
Atlantjc  A  P.  Tel.  Co.,  5  Nev.  102;  in  its  operation  to  auch  militaiv  and 
Hatter  of  Pennsylvania  Tel.  Co.,  48  post  nwla  as  are  upon  the  public  do- 
N.  J.  Eq.  91;  Daily  v.  State,  61  Ohio  main.  A  foreign  telegraph  company 
8t.  348;  Charleaton  v.  Postal  Tel.  which  has  accepted  and  complied  wiUi 
Cable  Co.,  3  Am.  Elect.  Caa.,  52,  62.  the  terms  of  that  act,  and  which  haa 
"  Notwithstanding  telegraph  linea  secured  a  right  of  wa^,  cannot  be  pro- 
may  be  an  instrument  of  commerce,  a  vented  from  constructing  and  operating 
municipal  corporation  has  the  right  to  a  tel^craph  Ene  by  a  State.  Penaa- 
determine  how  in  what  manner  and  cola  Tel.  Co.  v.  Weatem  Union  Td. 
upon  what  conditions  a  telegraph  com-  Co.,  96  U.  8.  1. 

Cy  shall  enter  and  pass  through  it  '  Fenaaoola  Tel.  Co,  tp.  Weatem 
the  purpose  of  allowing  the  citizens  Union  Tel.  Co.,  96  U.  S.  1, 11;  Westera 
of  the  country  to  communicate  tiy  Union  Tel.  Co.  v.  Ann  Arbor  R.  Co., 
telegraph,  one  with  anodier."  Per  178  U.  S.  239,  242;  Western  Union 
Dnmmond,  J.,  Mut.  Union  TeL  Co,  v.  Tel.  Co.  v.  Pennsylvania  R.  Co.,  195 
Chicago,  16  Fed.  Rep.  309.  A  tele-  U.  S.  640;  Western  Union  Tel.  Co.  •. 
graph  company  in  constmcting  ltd  Pennsylvania  R.  Co.,  196  U.  S.  694; 
Enea  in  a  city  street  under  the  pro-  Bunaet  Tel.  &  Tel.  Co.  v.  Pomcma,  164 
visions  of  the  United  States  post  Fed.  Rep.  661,  670. 
nada  act,  must  comply  with  the  au- 
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It  has  been  held  by  the  Supreme  Court  of  the  United  States,  that  a 
teUphotie  company  is  not  a  telegraph  company  within  the  meaning 
of  the  acts  of  Congress  above  referred  to,  giving  to  telegraph  com- 
panies the  right  to  use  post  roads.*  But  the  similarity  in  construc- 
tion, in  general  method  of  transmission,  and  in  the  use  and  p:urpose 
of  telegraph  and  telephone  lines,  has  been  deemed  by  the  courts  of 
some  States  to  be  sufficient  ground  for  holding  that  telephone  com- 
panies may  be  incorporated  under  acts  authorizing  the  incorpora- 
tion of  companies  to  operate  telegraph  lines,  and  may  be  vested 
with  and  exercise  the  powers  thereby  conferred  upon  telegraph 
companies,  although  telephone  companies  are  not  specifically  men- 
tioned in  the  statutes.'  It  has  also  been  held  that  a  grant  of  author- 
ity to  construct  telephones  and  telegraph  lines  over  and  along 
"kigkvxiya"  or  "public  roads"  confers  authority  to  erect  and 
maintain  telegraph  and  telephone  lines  in  the  streets  of  a  city.* 

>  Kicbmond  «.  Southern  Bell  Tel.  689.  See  bIho  Iowa  Union  Tel.  Co.  v. 
Co.,  174  U.  S.  761,  modifying  85  Fed.  Board  of  EqiiaLzation,  67  Iowa,  250; 
Rep.  19;  42  U.  S.  App.  686;  Sunset  Attorney-General  v.  Edison  Tel.  Co., 
TeL  A  Tel.  Co.  v.  Pomona,  164  Fed.  L.  R.  6  Q.  B.  Div.  244;  National  Tel, 
Rep.  561.  A  company  which  doea  Co.  v.  Baker,  L.  R.,  2  Ch.  Div.  186, 
both  a  telegraph  and  telephone  busi-  Crmira,  Home  Tel.  Co.  v.  Nashville,  118 
neas  cannot  clkim  the  benefit  of  the  Tenn.  1.  In  Davis  v.  Pacific  Tel.  & 
act  of  Congress  relative  to  po8t_  roads  Tel.  Co..  127  Cal.  312,  it  was  held  that 
BO  far  as  concerns  lines  used  in  the  a  telephone  was  within  the  term  "  tele- 
telephone  buMneBs,  and  the  fact  that  graph"  as  used  in  the  provision  of  the 
the  telephone  lines  may  be  used  for  Calijirmia  Penal  Code,  maldni  the 
local  delivery  of  interstate  telef^raphic  removal  or  obstruction  of  any  une  of 
meesages  doea  not  make  the  telephone  telegraph,  or  the  severing  of  any  wire 
Hne  an  integral  part  of  the  telegraph  thereof,  an  ofFence  and  pumahable. 
lines  so  as  to  bnng  them  within  the  •  Abbott  v.  Duluth,  104  Fed.  Rep. 
purview  of  the  Act  of  Congress.  Sun-  833,  836;  Southern  Bell  Tel.  4  Tel. 
Mt  Tel.  4  Tel.  Co.  u.  Pomona,  164  Co.  i>.  Mobile,  182  Fed.  Rep.  523; 
Fed.  Rep.  681.  See  also  Toledo  v.  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  164 
Western  Union  Tel.  Co.,  107  Fed.  Rep.  Fed.  Rep.  661,  673,  Chantberiain  v. 
10.  Iowa  Tel.  Co.,   U9  Iowa    619;  New 

»  Cumberland  Tel.  Co.  v.  United  El.  Orleans  e.  Great  Southern  T.  4  T.  Co., 
R.  Co.,42  Fed.  Rep.  273;  Chesapeake  4  La.  An.  41;  Michigan  Tel  Co.  v. 
4  P.  Tel.  Co.  tj.  Baltimore  4  O.  Tel.  Bentin  H«rbnr,  121  Mich.  512;  North- 
Co.,  66  Md.  399;  Northwestern  Tel.  *eetem  Tel.  Exch.  Co.  v.  Minneapolis, 
Exch.Co.it.Chic8go,M.4St.P.R.Co.,  81  Minn.  140,  154;  Hodges  u.  Western 
76  Minn.  334;  Duke  o.  Central  New  Un.  Tel.  Co.,72  Miss.910;  Stateo.  Red 
Jersey  Tel.  Co.,  63  N.  J.  L.  341 ;  Hud-  Lodge,  30  Mont.  338 ;  Summit  v.  New 
son  Riv.  Tel.  Co.  o.  Watervliet  T.  4  York  4  N.  J.  Tel.  Co.,  57  N.  J.  Eq. 
R.  Co.,  135  N.  Y.  3S3;  Cincinnati  In-  "123;  Carthage  v.  Central  N.  Y.  T.  4 
cHaed  Plane  R.  Co.  v.  Suburban  Tel.  T.  Co.,  185  S.  Y.  448,  rev'g  110  N.  Y. 
Assoc.,  48  Ohio  St.  390;  People's  Tel.  App.  Div.  625;  Barl  ite  v.  Home  Tel. 
4  Tel.  Co.  V  Berks  4  D.  T.  R.  Co.,  199  Co..  50  N.  Y.  App.  Div.  25;  State  o. 
Pa.  411;  York  Tel.  Co.  ».  Keesey,  5  Sheboygan,  111  Wis.  23,  33.  But  in 
Pa.  Dist,  Ct,  366;  Baa  Antonio  4  A.  P.  NeJr-aska.  it  is  held  that  the  tenn 
B.  Co.  V.  Southwestero  T.  4  T.  Co.,  **  public  roads"  in  a  statute  giving 
03  Tex.  313;  Teiarkana  v.  Sovith-  a  right  of  way  to  telegraph  and  tele- 
western  T.  4  T.  Co.,  48  Tex.  CSv.  App.  phone  con^panjes  does  not  include 
19;  106  S.  W.  Rap.  915;  Wiscoasm  the  streets  ot  a  city.  Nebraska  Tel. 
Tel  Co.  V.  Dahkosh,  62  Wis.  32;  Co.  r.  Western  Ind.  L.  D.  Tel.  Co.,  68 
Roberts  v.  msoonan  Tel.  Co.,  77  Wis.  Neb.  772. 
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§  1221  (69Sa).  Telsgnphs  ud  TolBphonss;  Bl^t  of  Abnttar  to 
Oompttiufttloii ;  Additional  Svrritodo.  —  Whether  the  le^lature  can 
authorize  the  placing  of  poles  and  lines  of  wirea  on  highway's  or 
streets  by  telegraph  or  telephone  companies  without  compensation 
to  the  abutting  owner  has  been  variously  decided.  That  such  a  use 
is  a  public  use  authorizing  the  exercise  of  the  right  of  eminent  domain 
is  not  questioned ; '  but  the  point  of  controversy  is  whether  such 
use  under  legislative  sanction  b  an  additional  servitude  upon  the 
street  or  highway.  Diametrically  opposite  views  have  been  adopted 
on  this  subject  in  diflerent  jurisdictions.  Many  courts  hold  the 
view  that  the  erection  of  poles  and  lines  of  telegraph  and  telephone 
companies  in  streets  and  highways,  even  if  under  legislative  au- 
thority, is  the  impassion  of  a  new  bvrden  or  aerviivde  upon  the 
street  or  highway,  and  the  abutting  owner  is  entitled  to  compen- 
sation by  reason  thereof.  This  view  of  the  law  is  founded  upon  the 
principle  that  streets  and  highways  are  intended  for  locomotion; 
that  the  poles  and  wires  of  telegraph  and  telephone  companies 
have  no  reference  to  this  primary  purpose  of  the  highway;  that  they 
were  not  contemplated  in  the  original  dedication  or  appropriation 
<rf  the  land  to  street  uses,  and  that  therefore  they  must  be  regarded, 
not  as  a  le^timate  street  use,  but  as  a  new  use  and  as  imposing  an 
additional  burden  upon  the  street  or  highway.'    But  many  courts 

'  Trenton  A  N.  B.  Tump.  Co.  o.  &  T.  Co.,  15  N.  Dak.  210;    Dwly  ». 

Am.  ft  E.  News  Co.,  43  N.  3.  L.  381 ;  State,  51  Ohio  St.  348;  Smith  v.  Cen- 

Mills,  Em.  Dom.  f  21;   Pierce  i>.  Drew  tral  Dist.  P.  4  T.  Co.,  2  Ohio  Cir.  Ct. 

136  Mass.  76,  and  fee  cases  cited,  in/ra.  259;  WDstera  Union  Tel.  Co.  r.  WU- 

)  Telegraph     lines     are     addiHimal  liams,  86 Va.  696;  KruegercWiBOOQaiil 

frunbru  or  tervitudea.     Pacific  Postal  Tel.  Co.,  106  Wis.  96. 
Tel.  Cable  Co.  v.  Irwin,  49  Fed.  Rep.         Tiieplume      Unet      are      oddiHonal 

113;    Keater  v.  Western  Un.  Tel.  Co.,  burderie  or  eenitudes.     Appeal  of  New 

108  Fed.  Rep.928;Gaiuiti. Ohio  Postal  York,  N.  H.  &  H.  R.  Co.,  80  Conn. 

Tel.  Co.,   140   Fed.   Rep.   692;    West^  823;    Burrall  v.  American  Tel,  &.  Tel. 

em    TJn.    Tel.    Co.   v.  Polhemufl,    167  Co.,   224   111.   266;    De   Kalb  County 

Fed.  Rep.  231 ;  Appeal  of  New  York,  Tel.  Co.  v.  Dutton,  228  111.  178 ;  Cheaa- 

N.     H.    A.     H.    R.    Co.,    80    Conn,  pe^ce  &,  P.  Tel.  Co.  v.  Mackeniie,  74 

623;   Board  of  Trade  Tel.  Co.  v.  Bar-  Md.  36,  48;    Branson  o.   Albion  Tel. 

nett,  107   II!.  507;    Postal  Tel.  Cable  Co.,  67  Neb.  Ill;   NicoU  v.  New  York 

Co.  p.  Eaton,  170  111.  513;   American  4  N.  J.  Tel.  Co.,  62  N.  J.  L.  733,  aff'g 

T.  &  T.  Co.  V.  Jonea,  78  111.  App.  372;  62  N.  J.  L.  156;  Broome  v.  Vieti  York 

Union  Elect.  T.   &  T.   Co.   v.  Apple-  4  N.  J.  Tel.  Co,,  42  N.  J.  Eq.   141; 

Jiiist,  104  111.  App.  517;    Stowera  v.  Eels  e.  American  T.  &  T.  Co.,   143 

OBtal  Tel.  Cable  Co.,  68  Miss.  559;  N.  Y.  133,  aff'g  65  Hun  (N.  Y.),  516; 

Broome  v.  New  York  &  N.  J.  Tel.  Co.,  Osborne  v.  Auburn  Tel.  Co.,  189  N.  Y. 

42    N.    J.    Eq.    141;     Dusenbury    e.  393,  396,  rev'g  111  N.  Y.  App.  IMv. 

Mutual  Tel.  Co.,  11  Abb.  N.  C.  (N.  Y.)  702  {ovemiUng  Johnson  e.  New  York* 

440;   Osborne  ».  Auburn  Tel.  Co„  18S  P.T.  &  T.  Co.,  76  N.  Y.  App.  Div.564, 

N.  Y.  393;   Metropolitan  T.  &  T.  Co.  and  Weeks  c.  New  York  &  N.  J.  Tel. 

V.   Colwell    Lead   Co.,   67   How.    Pr.  Co.,  86  N.  Y.  App.  Div.  257) ;  Myers 

(N.  Y.)  365;    Eels  v.  American  T.  4  p.  Bell  Tel.  Co.,  83  N.  Y.  App.  Div. 

T.  Co.,  143  N.  Y.  133,  aff'g  65  Hun  623;   Gray  v.  York  State  Tel.  Co.,  92 

(N.  Y.),  516;  Co^ff  v.  Tn-8tate  T.  N.  Y.  App.  Div.  89;   Powers  v.  Stat« 
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take  the  opposite  view  and  hokl  that  when  a  street  or  highway  is 
laid  out  it  is  contemplated  that  it  should  be  subjected  not  only  to 

lioe  Tel.  Co.,  116  N.  Y.  App.  Div,  therefore   cannot    be   simpljr  a  new 

737;    Donovan  v.  Allert,  11  N.  Dak.  method  of  exerciring  lueh  cJd  public 

289;  Cowriff  v.  Tri-State  T.  &  T.  Co.,  eaaement.    It  u  a  totallr  dlatiuct  and 

15  N.  DdE.  210;  East  Tennessee  Tel.  diffeient  kind  of  use  from  anv  beieto- 
Co.  V.  RuBBeUviUe  106  I^.  667.  670;  fore  known.  It  is  not  a  mere  diffwenoo 
Oumberiand  TeL  Co.  if.  Avritt  (Sij.),  In  the  kind  of  vehicle,  or  in  thor 
86  S.  W.  lUp.  204 ;  Spokane  v.  Colby,  number  or  capocitj.  or  in  the  uuumer, 

16  Vasb.  610:  Krueger  v.  Wisconsin  method,  or  means  of  locomotion.  All 
Tel.  Co.,  106  Wis.  96.  See  [also  Roake  these  might  be  varied,  increased  as  to 
e.  American  Tel.  Co.,  4]  N.  J.  £q.  S5;  number,  capacity,  or  form,  altered  aa 
Blashfield  v.  Empire  State  TeL  Co.,  h>  means  or  rapiditv  of  locomotioii. 
147N.Y.  620.  Although  the  dedaions  or  transformed  m  tneir  nature  ana 
have  been  claedfied  above  according  to  character,  and  sUU  the  use  of  the 
tiie  particular  facta  involved,  yet  it  may  highway  might  be  substantially  the 
be  sud  that,  almost  without  an  excep-  same,  a  highway  for  passage  and 
tion,  they  nuke  no  distinction  between  motion  of  some  sort.  Here,  however, 
telwrapD  and  t«lephone  poles  and  wires,  in  the  use  of  the  highway  by  the  de- 

^>ealdng  generally  we  find  the  fendant  is  the  fact  of  permanent  and 
District  of  Columbia  and  the  States  exclusive  appropriation  and  posses- 
of  Indiana,  Louisiana,  Maasachuaetta,  sion,  a  fact  which  is,  aa  it  aeema  to  us, 
Hichigan,  Minnesota,  Missouri,  Mon-  wholly  at  war  with  that  of  the  k^ti- 
tana,  South  Dakota,  Tennessee,  Ver-  mate  public  easement  in  a  highway. 
mont,  and  West  Virginia  holding  that  The  foUowioK  are  some  of  the  many 
telegraph,  telephone,  troUey,  or  electrio  authorities  which  hold  that  the  ease- 
lighting  lines  on  streets  and  tughwajis  ment  is  one  <^  passage  only.  Good- 
do  not  coaslUutt  an  additions  aervi'  title  v.  Alker,  1  Burr.  133:  Prest. 
tude;  and  Illinois,  KentucW,  Hary-  8oc.  of  Waterloo  v.  Railroad  Co.,  3 
land,  Mississippi,  Kebisaka,  New  York,  HiM,  587,  and  cases  dted;  Van  Brunt 
North  Carolina,  North  Dakota,  Ohio,  v.  Town  of  Flatbush,  128  N.  Y.  50, 
Texas,  Virginia,  Washington,  and  Wis-  55."  In  this  case  Uie  court  expreaaljr 
consin  holding  that  these  or  some  of  stated  that  it  did  not  decide  wnether 
these  electrical  lines  do  constitute  an  the  erection  of  telegraph  or  telephone 
additional  servitude,  entitling  the  poles  in  the  tireett  of  a  cUy  would  be 
abutting  owner  to  compensation.  an  additional  burden,  but  it  so  held 

Nae  York.  In  Eels  e.  American  in  the  later  case  of  Osborne  v.  Auburn 
Tel.  &  Tel.  Co.,  143  N.  Y.  J33,  the  Tel.  Co.,  189  N.  Y.  393  (cit«d  in/ro), 
court  held  that  the  erection  of  tele-  rev'g  111  N.  Y.  App.  Div.  702  (over- 
Kraph  or  telephone  poles  in  a  rural  ruling  Johnson  v.  New  York  ft  P.  T. 
nighway  is  an  additional  burden  upon  ft  T.  Co.,  76  N.  Y.  App.  Div.  564,  and 
the  fee  tor  which  the  owner  of  the  Weeks  v.  New  York  &  N.  J.  Tel.  Co., 
soil  is  entitled  to  compensation.  The  86  N.  Y.  App.  IKv.  257).  See  also  to 
reasoning  of  the  coiut  was  to  the  the  aame  effect,  Powera  v.  State  line 
effect  that  the  erection  of  the  poles  Tel.  Co^  118  N.  Y.  App.  Div.  737. 
constituted  a  permanent  appropria-  In  Oabome  v.  Auburn  Tel.  Co., 
tion  and  exclusive  poaaeaaion  of  a  lupra,  Haigkl,  J.,  who  delivered  the 
portion  of  the  highway,  and  therefore  opinion  of  the  court,  said :  "  When 
they  were  not  incident  to  the  ordi-  liie  streets  have  been  appropriated 
nary  uae  to  which  a  highway  was  for  the  construction  of  sewera,  the 
devoted.  Peckkani,  J,,  aajd:  "  We  laying  of  water  mains  or  gas  pipes  for 
cannot  a^ree  that  this  permanent  Areet  purposes,  such  ae^'era,  mains, 
appropriation  and  excluave  poBaes-  and  pipes  may  also  be  used  by  the 
mon  of  a  small  portion  of  the  highway  public  for  municipal  purposes.  But 
can  properly  be  r^arded  as  any  newly  the  use  of  the  street  for  municipal 
discovered  method  of  exercismg  tlie  purposes  or  individual  purposes,  in- 
old  public  easement,  for  the  very  dependent  of  its  use  for  street  pur- 
reason  that  this  so-called  new  method  poses,  is  an  additional  burden  upon 
is  a  permanent,  continuous,  and  eX'  the  fee  not  included  in  the  grant  at 
elusive  use  ana  possession  of  some  the  lands  for  highway  purposes.  .  .  . 
part  of  the  public  highway  itself,  and  The   learned  Appellate    Division  ap- 
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use  by  means  of  travel  known  at  the  time  when  it  is  opened,  but 
also  to  any  improvements  thereon  which  invention  or  science  may 
develop.  In  this  view  of  the  law,  telegraphs  and  telephones  are 
r^arded  as  means  of  transmitting  intelligence,  and  as  substitutes 
for  messengers  travelling  upon  the  streets  and  highways,  and  as 
being,  under  legislative  sanction,  fairly  within  the  public  purposes 
for  which  the  street  or  highway  was  laid  out  and  opened.  In  juris- 
dictioDS  where  this  view  prevaib,  the  poles  and  wires  of  a  telegraph 
or  telephone  line  do  not  eonstiiuU  an  additional  burden  or  »ermtvd« 
upon  the  street  or  highway,  and  the  abutter  is  not  entitled  to  com- 
pensation, unless  he  is  specially  and  peculiarly  injured.'    Some  d 

peuv   to   faava   entertained   the   view  120  Ky.  34;   New  England  Tel.  ft  TeL 

that  there  waa  a  distiDction  between  Co.  v.  Boston  Teiminal  Cki.,  182  Haas, 

raral  and  urban  property.     It  is  un-  397;    Wyant  v.  Central  Tel.  Co.,  123 

doubtedly  true  that  the  use  of  hi^-  Mich.  51;    Cater  r.  Northwestern  TeL 

ways  \i  many  times  greater  in  cities  Exch.  Co.,  60  Minn.  539;  Julia  Build- 

ttian  it  ia  in  country  towns.    We  had  ing  Assoc,  v.  Bell  Tel.  Co.,  88  Mo.  258; 

occasion  to  consider  this  question  to  St.  Louis  v.  Bell  Tel.  Co.,  96  Mo.  623; 

•ome  extent  in  the  cose  of  Palmer  v.  Plattsburg    r.    People!'   Tel.    Co.,    88 

Larehmont  El.  Co.,  158  N.  Y.  231,  Ho.    App.    306,    311;     lAuoasler    v. 

and  in  addition  to  what  we  then  said,  Briggs,  118  Mo.  .App.  670;    Hershfield 

we  only  wish  to  remark  that  the  fee  n.  Rocky  Mt.  B.  T.  Co.,  12  Mont.  102; 

to  lands  in  the  city  is  as  sacred  to  the  York  Tel.  Co.  v.  Keeser,  5  Pa.  Diat. 

owner  as  it  is  in  the  country,  and  that  R.  366 ;    ShiuEcI  v.  Bell  Tel.  Co.,  31 

in  either  place  he  is  protected  by  the  Pa.  Super.  Ct.,  221 ;  Kiiby  v.  Citizens' 

constitutional  provision  to  the  effect  Tel.  Co.,  17  a.  Dak.  362;    Fnjier  v, 

that  property  shall  not  bo  taken  for  East  Tennessee  Tel.  Co.,   115  Tenn, 

public    purposes    without    compenaa-  416;   Rugg  d.  Commercial  Un.  Tel.  Co., 

taon."    In  Castle  *.  BeU  Tel.  Co.,  49  66  Vt.  208;    Lowther  d.  Bridg^n, 

N.  Y.  App.  Div.  437,  it  waa  held  that  67  W.   Va.   306;    Maxwell   p.  Central 

where  overhead  wires  were  placed  in  Dist.  A  Pig.  Tel.  Co.,  51  W.  Va.  121. 
an  undei^TDund  conduit,  such  act  was         A  case   which   appears  to  makt  a 

not   the   imposition   of  an   additional  ditHnciion  hetaiten  idegraphs  and  tels- 

burden  or  servitude  on  the  fee.    This  phones   is   Hagee   v.    Overahiner,    150 

decision    was    rendered   prior   to    the  Ind.  127.     In  that  case  ttte  court  held 

decision  of  the   Court  of  Appeals   in  that  the  use  of  a  city  street  for  (ele- 

the  case  of  Osborne  v.  Auburn  Tel.  Co.  jjhone  purposes  was  not  the  impoai- 

tupra.     But  when  the  fee  ia  nested  in  tion   of  on  additional  burden  on  the 

At  municipality  and  not  in  the  abutter,  fee  entitling  the  abutter  to  compenaa- 

no   property   light   of   the   abutter   is  tion.     The  court  considered  that  the 

invadea  by  the  erection  of  telephone  use  of  poles  and  wires  for  telephone 

Biles  and  wires  in  front  of  his  premises,  purposes  was  uroilar  to  the  liidit  to 
alieran  v.  BeU  Tel.  Co.,  04  N.  Y.  App.  maintain  poles  and  wires  for  electrio 
ESv.  41,  aff'd  177N.  Y.  633.  railroad  purposes.  It  further  di». 
'  Tdegraph  lines  are  iwt  additional  tinguiahed  the  use  tor  telephone  pur- 
tervituidts.  Hewett  v.  Western  Un.  poeea  from  use  for  telt^rapn  purposes, 
Tel.  Co.,  4Mackey  (D.  C),  424;  fierce  saying:  "The  telegraph  haa  never 
tt.  Drew,  136  Maaa.  75;  People  v.  b^n  employed  as  a  meona  of  inter- 
Eaton,  100  Mich.  208;  Gay  v.  Mutual  urban  communicatjon.  It  lequlrea 
Union  TeL  Co.,  12  Mo.  App.  486.  skilled  persons  to  receive  the  Dwesages, 
Tdevhime  lines  art  not  addiHontd  and  then  they  are  to  be  carried  to  the 
tervituaes.  Hobbs  v.  Long  Dist.  Tel.  persons  for  whom  they  are  intended 
Co.,  147  Ala.  393;  Magee  c.  Over-  by  just  such  means  and  uae  (rf  the 
shiner,  150  Ind.  127;  Cobum  v.  New  streets  as  would  other  written  commu- 
Tel.  Co.,  156  Ind.  90;  McCsnn  v.  nications.  The  telephone  is  par- 
Johnson  County  Tel.  Co.,  69  Kan.  210;  ticularly  useful  in  communicabona 
Ctunberiand  Tel.  &  Tel.  Co.  v.  Avritt,  between    the   pec^    ^thin   a   dly. 
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the  cases  have  made  this  question  depend  upon  whether  the  fee  in 
the  street  b  in  the  public  in  trust  for  street  uses,  or  in  the  abutter. 
It  may  be  doubted,  for  reasons  elsewhere  stated,  how  far,  if  at  all, 
thb  distinction  is  sound/  The  author  considers  the  true  doctrine  to 
be,  where  the  question  is  not  controlled  or  infiuenced  by  legislation, 

and  it  can  be  used  for  th&t  purpoae  telegraph  pole  is  an  additional  burden 
directly  without  special  skil].  It  is  on  the  fee.  when  the  fee  is  in  the 
more  nearly  a  substitute  for  the  old  abutter.  When  the  fee  is  not  in  the 
method  of  communication  or  messages  abutter,  it  is  an  interference  with  his 
between  persons  within  the  city  than  property  entitling  him  to  redress,  if 
the  telwraph."  it  materially  aSects   his  access,   Sk. 

In  Afinn«sota,  the  court  was  equally  Chesapeake  &  P.  Tel.  Co.  v.  Hackende, 
divided  on  the  question  whether  the   74  Md.  3S. 

maintenance  of  telegraph  poles  and  In  Nea  York,  the  liability  for  com- 
wires  on  a  highway,  the  fee  of  which  pensation  to  an  abutter  is  limited  to 
was  in  the  abutter,  was  the  imposition  cases  where  the  fee  is  in  the  abutter. 
of  an  additional  servitude  upon  the  All  the  cases  cited  supra  from  this 
highway.  Willis  v.  Erie  Tel.  &  Tel.  State  to  the  effect  that  a  telegraph 
Co.,  37  Hinn.  347.  This  decision  or  telephone  line  is  an  additional 
should,   however,   now   be   considered   servitude    or    burden 

the  fee  of  the  etr  ,^  . 

the  abutting  owner,  when 
telephone  poles  and  wires  are  not  the  the  fee  is  in  the  city  and  not  in  the 
imposition  of  an  additional  servitude,  abutter,  there  is  no  liability  to  the 
See  Cater  t>.  Northwestern  Tel.  Exch.  abutting  owner  tof  compensation. 
Co.,  60  Minn.  £39.  In  Cobum  v.  New  His  property  is  not  taken.  Halleran 
Tel.  Co.,  1S6  Ind.  90,  it  was  held  v.  BeU  Tel.  Co.,  64  N.  Y.  App.  Div. 
that  the  use  of  a  street  for  the  con-  41,  afT'd  177  N.  Y.  £33.  The  erection 
■tnlction  of  eondwit  for  tdepfume  wires  of  a  telephone  pole  in  the  street  by 
ms  not  the  imposition  ot  an  addi-  authority  of  the  State  and  the  d^ 
tional  servitude.  See  also  Erwin  v.  is  not  a  nuisance,  end  the  cause  at 
Central  Union  Tel.  Co.,  148  Ind.  365.    action  of   the   abutting  owner  is  not 

■  Ante,  SS  1123,  1124;  post,  {{  12SB,  for  damages  for  a  nuisance,  but  for 
1261;  also  note  at  end  of  chapter.  an  injury  resulting  to  him  from  the 

In  lUinoU,  the  right  to  recovery  construction  of  the  telephone  pole  by 
appears  to  turn  upon  the  question  the  company  in  the  exercise  of  right 
wnetter  the  fee  of  a  street  or  highway  secured  to  it  by  its  charter.  Brown 
is  in  the  abutter.  The  erection  of  v.  Southwestern  T.  ft  T.  Co.,  17  Tex. 
tel^raph  or  telephone  poles,  kc,  ia  Civ.  App.  433. 

the  unpodtiou  of  a  new  servitude  upon  CiMlng  shade  treet.  On  the  ques- 
the  fee  if  the  fee  be  in  the  abutter,  and  tion  whether  a  telegraph  or  telephone 
the  abutter  in  that  event  is  entitled  company  is  entitled  to  cut  shade 
to  eompensatdon.  But  there  is  no  trees  for  the  purpose  of  constructing 
taking  iS  his  property  if  the  fee  be  in  and  maintaining  its  lineSj  there  is  an 
the  city.  Board  of  Trade  Tel.  Co.  v.  apparent  divereitr  of  opinion.  Some 
Bamett,  107  111.  507:  Chicago,  B.  ft  cases  hold  that  the  company  may  do 
Q.  R.  Co.  V.  West  Chicago  St.  R.  Co.,  so  without  liability.  Wyant  v.  Central 
156  111.  25S;  Postal  Tel.  Cable  Co.  v.  Tel.  Co.,  123  Hich.  51.  Other  cases 
Eaton,  170  111.  513.  In  Lonitiana,  deny  any  such  right.  Southern  Bell 
when  the  fee  is  not  in  the  abutter  he  Tel.  Co.  v.  Francis,  109  Ala.  224; 
can  only  recover  damages  u^n  prov-  Cartwright  v.  Liberty  Tel.  Co..  205 
ing  that  the  erection  and  maintenance  Mo.  126;  HcAntira  v.  Joplin  Tel.  Co., 
of  the  polee  and  wires  constitutes  a  75  Mo.  App.  535;  State  v.  Graeme,  130 
material  obstruction  or  the  invasion  Ho.  App.  138;  Daily  r.  State,  51  Ohio 
of  some  vested  right.  Irwin  o.  Great  St.  348.  The  question  largely  depends 
Southern  Tel.  Co.,  37  La.  An.  63.  In  upon  whether  the  tel^raph  or  te>»- 
Marjdand,  a  recovery  ia  sustained  pnone  line  is  an  additional  servitude 
wbeUier  the  fee  be  in  the  abutter  or  on  the  street  or  highway.  See  further 
in  the  mtmicipftUty.    A  telephone  or  as  to  abade  trees,  {  721,  ante. 
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that  the  rights  of  the  abutter,  as  between  him  and  the  pubUc,  are 
substantially  the  same  whether  the  fee  is  in  him  subject  to  the  public 
use,  or  is  in  the  city  in  trust  for  street  uses  proper.  The  conservative 
view  b  that  such  a  use  of  the  street  other  than  by  the  city  itself, 
for  its  own  purposes  and  that  of  its  inhabitants,  attended  as  it 
may  be,  especially  in  cities,  with  serious  damage  and  inconvenience 
to  the  abutting  owner,  b  not  a  street  use  proper,  and  hence  entitles 
such  owner  to  compensation  for  such  use,  or  for  any  actual  injury 
to  his  property  caused  by  poles  and  lines  of  wire  placed  in  boat 
thereof  by  individwds  or  privaU  companies.  But  much  may  be 
said  in  favor  of  the  proposition  that  such  a  use  of  the  street  is  a 
legitimate  street  use  when  expressly  sanctioned  by  the  l^islature.' 

§  1222  (701).  Bcop«  of  ];.*gUUtlva  Powor.  ~  Reference  b  else- 
^ere  made  to  the  plenary  power  of  the  legislatures  of  the  States 
in  Uus  country  over  all  public  ways,  including  not  only  common 
highways,  but  streets  within  the  limits  of  municipalities.*  It  has 
often  been  decided,  and  b  settled,  that  the  legislature  has,  unless 
specially  restricted  by  the  Constitution,  the  power  to  authorize  the 
building  of  a  railroad,  or  the  construction  of  a  telegraph  or  telephone 
line,  electric  lighting  line,  or  other  public  utility  on  a  street  or 
highway,  without  the  consent  of  the  municipal  authorities,'  and 

'  Donovftn  v.  Allert,  11  N.  Dak.  When  the  legistaturs  authoriEes  a 
289,  quoting  t«xt;  Theobald  v.  Louis-  new  method  of  use  of  the  public  saae- 
Tille,  N.  O.  A  T.  B.  Co.,  66  Mias.  279;  meat  in  a  highway,  e.  g.  by  autboming 
Index,  A&u0«r.  Infra,  {J  1215  et  te^.  the  construction  of  a  street  railway 
Ste  alto  chapter  on  Streets,  ante,  and  therein,  the  municipaliiy  baa  no  sueh 
chapt«iB  on  Public  Utilities  and  Taxa-  proper^  interest  in  the  highway  as 
tion,  pott.  entitles  it  to  pecuniary  oompenaaHon, 

'  Ante,  ii  1122  et  eeq.,  llflO,  1161,  nor  has  an  injury  been  done  to  it  of 
1163.  which  it  can  complain.     Milbridge  ic 

•  State  p.  Jackaonville  St.  R.  Co.,  29  C.  Elect.  R.  Co.,  In  re,  96  Me.  110. 
Fla.  690;  Chicago  v.  Illinois  Steel  Co.,  The  legislature  can  authorize  a  natural 
66I1I.App.561,  567,quotinK  text;  New  gat  company  to  use  the  streets  for  its 


Castle  V.  Idike  Erie  ft  W.  R.  Co.,  155  gas  mams  witJufut  compensating 
Ind.  18,  23,  citing  text;  Coverdale  v.  municipality.  La  Harpe  v.  Elm  Ti 
Edwards,  155  Ind.  374;    ffine  v.  Keo-   ship  Gas  Co.,  69  Kan.  97. 


1,  23,  citing  text;  Coverdale  v.  municipality.  La  Harpe  v.  Elm  T 
cAiwards,  155  Ind.  374;  Hine  v.  Keo-  ship  Gas  Co.,  69  Kan.  97. 
kuk  &.  t>.  M.  R.  Co.,  42  Iowa,  636;  In  Domiaher  v.  State,  16  Miss.  649, 
Savannah  &  T.  R.  Co.  v.  Savanitah,  45  the  court  decided  that  where  the 
Ga.  602 ;  Floyd  Coun^  v.  Rome  St.  R.  statute  under  which  a  city  was  laid 
Co.j  77  Ga.  614;  Hendian  v.  Western  out  vested  the  title  of  the  streets  in 
tlDion  Tel.  Co.,  72  Miss.  910,  citiog  the  city,  such  streets  cannot  be  sub- 
text; Canton  v.  Canton  Cotton  Ware-  jected  to  the  use  of  a  railroad  without 
house  Co.,  84  Miss,  263;  Dubach  r.  the  consent  of  the  city,  unless  the  dam- 
Hannibal  &  St.  J.  R.  Co.,  89  Mo.  483;  ages  to  the  city  are  assessed  and  pud. 
People  JJ.  Kerr.  27  N.  Y.  188;  Woreter  In  other  words,  the  legislature  can  only  , 
V.  Forty-secona  St.  &  G.  St.  F.  R.  Co.,  interfere  with  the  use  of  the  streets  m 
60  N.  Y.  206;  Ghee  «.  Northern  Union  the  city  by  its  exercise  of  the  right  of 
Gas  Co.,  158  N.  Y.  610,  612 ;  Potter  v.  eminent  domain ;  and  if  it  exercise  thia 
Collis,  19  N.  Y.  App.  Div.  392,  397  ;  li^ht  it  must  compensate  the  dty.  But 
Milwaukee  v.  Milwiuikee  &  B.  R.  Co.,  this  conclusion  seems  to  have  been 
7  Wis,  85.  adopted  without  sufficient  refleotion. 
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may  directly  exercise  this  power  or  devolTc  it  upon  the  local  or 
municipal  authorities.* 

§  1223  (701  a).  Spadml  ConstltQtigiul  Limltatton  on  LvgiaUtlva 
Power  ovor  StraeU  and  Uielr  Umi.  —  In  the  State  of  New  York  the 
plenary  power  of  the  legislature  over  highways  and  streets  (doubt- 
less a  sound  general  principle)  had  been  exercised  so  often  with 
such  manifest  injustice  to  the  municipalities  and  to  the  owners  of 
adjoining  property,  that  its  Constitution  was  amended,  January  1, 
1875,  as  follows:  "The  Legislature  shall  not  pass  a  private  or  loctU 
bitt  in  any  of  the  following  cases :  — 

"Granting  to  any  corporation,  association,  or  individual  the  right 
to  lay  dovm  railroad  tracks. 

"Granting  to  any  private  corporation,  association,  or  individual 
any  exclusive  privilege,  immunity,  or  franchise  whatever. 

"The  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other  cases  which,  in  its 
judgment,  may  be  provided  for  by  general  laws.  But  no  law  shall 
authorize  the  construction  or  operation  of  a  stre^  railroad  except 
upon  the  condition  that  the  conseni  of  the  monera  of  one-half  in  value 
of  the  property  bounded  on,  and  the  consent  also  of  the  local  avthor- 
ities  having  the  control  of  that  portion  of  a  street  or  highway  upon 
which  it  is  proposed  to  construct  or  operate  such  railroad,  be  first 
obtained,"  &c.* 

The  prohibition  to  be  found  in  the  above  constitutional  provbion 
of  special  legislation  granting  franchises  to  lay  down  railroad  tracks 
or  granting  exclusive  privileges,  immunities,  or  franchises  to  cor- 

and  is   ucdoubtedly  erroneous.    Ap-  cut  Riv.  R.  Co.,  4  Cush.  (Mass.)  63; 

proving  of  the  suthor'a  commenta  on  State  tr.  Rcboken,  36  N.  J.  L.  205; 

this   caae,    the   court   in   Meridian   v.  Morris   &   E.   R.   Co.   v.   Newark,    10 

Westem  Union  Tel.  Co.,  72  Miss.  910,  N.  J.  Eq.  3fi2,  367;  Paterson  &  P.  H. 

criticized  and  overruled  the  caae  bo  far  R.  Co.  v.  Fateraon,  24  N.  J.  Eq.  158; 

aa  the  prindple  on  which  it  was  de-  FhiJadelphia    &   R.  R.  Co.  v.  rhila- 

cided  was  concerned.  delphia  i.  T.  R.  Co.,  6  Whart.  (Pa.)  25, 

'  Barney  v.  Keokuk,  94  U.  8.  324 ;  aff'd  in  Commonwealth  v.  Erie  A  N.  E. 

B.  c.  4  Dillon,  593;  Geiger  v.  Filor,  8  R.  Co,,  27  Pa.  St.  339,  354;  Henry  v. 

Fla.  325;  Moeea  v.  Pittsburgh,  Ft.  W.  Pittsburgh  &  A,  Br.  Co.,  8  Watte  4  S. 

A  C.  R.  Co.,  21  lU.  516;    Murphy  v.  85;    Green  v.  Reading,  9  Watta,  382; 

Chicago,  29  III.  279;    Atohiaon  St.  R,  O'Comiorii.  Pittsburgh,  18  Pa.  St.  187; 

Co.  B.  MisBouri  Pac.  R.  Co.,  31  Kan.  Mercer  v.  Pittsburgh  &  Ft.  W.  &  C.  R. 

"';    Cosby  v.  Owensboro,  &  R.  R.  Co.,  36  Pa.  St.  99;    Black  v.  Philadel- 


Head 


Co.,  10  Buflh  (Ky.),  288:  New  Orieans  phia  &  R.  R.  Oo„  68  Pa.  St.  249;  Ten- 

A  d  R.  Co.  s.  Munidmlity,  1  La.  An.  nessee  A  A.  R.  Co.  v.  Adams,  3  Head 

128;   9  La.  An.  284;   Harrison  v.  New  (Tenn.)  696:   ante,  H  1122  et  teg. 
Orkana  Pac.  R.  Co.,  34  La.  An.  462;        ■  New  York  Const.,  1848,  art.  iii, 

■niton  p.  New  Orieans  City  R.  Co.,  36  (  18,  as  amended  in  1875;  New  York 

La.  An.  1062;  Springfield  s.  Connecti-  Const.,  1895,  art.  iii,  j  18;  infra,  i  1232. 
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porattons  has  been  carried  into  the  constitutional  proTisiona  of  many 
other  States,*  and  at  the  present  time  grants  of  franchises  are  usu- 
ally made  by  or  under  general  laws,  and  not  by  special  l^isladon. 
Other  States  than  New  York  have  also  embodied  in  their  Constitu- 
tions provisions  requiring  the  consent  of  the  local  authorities  to  tfae 
use  of  streets  and  highways,  not  only  for  railroad  purposes,  but  in 
some  instances  for  any  form  of  public  utility.'    It  would  seem  that 

*  Colorado  Const.,  1876,  art,  V,  {  25;  places  for  the  conatructioQ  or  opeia- 
minois  Const.,  1870,  art.  iv,  {  32;  tion  of  water  works,  gas  works,  tele- 
Kentucky  Const.,  189S,  S  59,  par.  19;  phone  or  telegraph  lines,  electric  light 
Louisiana  Const.,  1898,  art.  48;  or  fiower  plants,  steam  or  other  heat- 
Hinneaota  Const.,  1857,  art.  iv,  J  33,  ine  plantej  street  railroads,  or  any  other 
as  amended  in  1892;  Misdssippi  Const.,  public  utility,  except  railroads  other 
1890,  190;  Missouri  Const.,  1875,  than  street  railroads,  for  a  longer  period 
art.  IV,  {53;  Montana  Const,  1889,  than  thirty  years."  Const.,  1901,  {228. 
art.  V,  i  26;  Nebraska  Const.,  1875,  The  Constitution  of  Alabama  of  1875 
art.  iii,  f  15;  New  Jersey  Const.,  1875,  contained  the  following  provision:  "No 
art.  iv,  £7,  sub-div.  11-  Nortii  Da~  street  railway  shall  Be  constructed 
kota  Const.,  1889,  $  69;  FennBylvsju&  within  the  limit*  of  any  city  or  town 
Const.,  1874,  art.  lii,  J  7;  Wyoming  without  the  consent  of  ita  local  au- 
Const.,  1889,  art.  iii,  J  27.  thoritiee."    Const.,  1875,  art.  xiv  {  24. 

Rhode  Idand.  "  Hereafter  the  gen-  Colorado.  "  No  street  railroaa  shall 
eml  assembly  may  provide  by  general  be  constructed  within  any  city,  town, 
law  for  the  creation  and  control  of  or  incorporated  village  without  tfae 
corporations:  provided,  however,  that  consent  of  the  local  authorities  hsv- 
no  corporation  shall  be  created  with  ing  the  control  of  the  street  or  highway 
the  power  to  exercise  the  right  of  emi-  proposed  to  be  occupied  by  such  street 
nent  domain  or  to  acquire  franchises  railroad."  Const.,  1876,  art.  xv,  %  11. 
in  the  streets  or  highways  of  towns  The  proviuons  of  the  Constitution  lA 
and  cities,  except  by  special  act  of  the  this  State  for  a  freeholder's  charter  for 
general  assembly  upon  a  petition  for  the  city  of  Denver  contain  the  fol- 
the  same,  the  pendency  whereof  shall  lowing  provision:  "No  franchise  re- 
be  notified  as  may  be  required  by  law,"  lating  to  any  street,  alley,  or  public 
Const.,  1842,  art.  iv,  g  17,  as  amended,   place  of  the  said  city  and  county  shall 

'  Alaiiama.  "  No  person,  firm,  asso-  be  granted,  except  upon  the  vote  of 
ciation,  or  corporation  shall  be  author-  the  qualified  tax-paying  electors,  and 
ized  or  permitted  to  use  the  streets,  the  question  of  its  Ming  granted  ahall 
avenues,  alleys,  or  public  places  of  any  be  submitted  to  such  vote  upon  de- 
city,  town,  or  villf^  for  the  construe-  posit  with  the  treasurer  of  the  expense 
tion  or  operation  <rf  any  public  utility  (to  bo  determined  by  sud  treasurer}  of 
or  private  enterprise,  without  first  ob-  such  submission  by  the  applicant  for 
tainin^  the  consent  of  the  proper  au-  said  franchise."  (^nst.,  18/6,  art.  xx, 
thorities  of  such  city,  town,  or  village."  j  4,  added  by  amendment  of  1902. 
Const.,  1901,  {220.  "Any  person,  Georgia.  "The  General  Anembly 
firm,  association,  or  corporation  who  shall  not  authorize  the  construction  oi 
ate  any  public  any  street  passenger  railwt 
le  pubhc  streets  the  limits  of  any  incorporate! 
01  any  ciiy,  wwn,  or  village,  under  any  city  without  the  consent  of  loe  cor- 
privilege  or  franchise  permitting  sucn  poiate  authorities."  Const.,  1877, 
construction  or  operation,  shall  be  liable  art.  iii,  J  7,  par.  20. 
to  abutting  proprietors  for  the  actual  Idaho.  No  street  or  other  rail- 
damages  done  to  the  abutting  property  road  shall  be  construct^  within  any 
on  account  of  such  construction  or  city,  town,  or  incorporated  village 
operation."  Const.,  1901,  {  227.  "No  without  the  consent  of  the  local  au- 
city  or  town  having  a,  population  ot  thorities  having  the  control  over  the 
more  than  six  thousand  shall  have  au-  street  or  highway  proposed  to  be  oo- 
thority  to  grant  to  any  person^  firm,  cor-  cupied  by  such  street  or  other  railroad." 
poration,  or  association  the  nght  touse  Const.,  1889,  art.  xi,  J  11. 
Its  streets,  avenues,  alleys,  or  public        lUinoia.     "No  law  shall  be  passed 
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Done  of  the  other  States  has  adopted  the  provision  of  the  New  York 
Constitution  requiring  the  consent  of  a  majority  of  the  abutting 

by  tbe  Oeneral  Assembly  grantinf;  tion  operating  a  public  utility  shall 
^e  right  to  construct  and  operBit«  a  have  the  right  to  the  use  of  the  hiKh- 
atreet  railiwd  within  any  city,  town,  ways,  streets,  alleys,  or  other  publia 
or  incorporated  village  without  re-  places  of  any  city,  village,  or  town- 
quiring  the  consent  of  the  local  au-  ship  for  wires,  poles,  pipes,  tracks,  or 
tnorities  having  the  control  of  the  conduits,  without  the  consent  of  the 
street  or  highway  proposed  to  be  occu-  duly  constituted  authorities  of  such 
pied  by  such  street  railroad."  Coast.,  city,  village,  or  township ;  nor  to  trans- 
1870,  art.  xi,  }  4.  act  a  local   business   therein   without 

Kentucky.  "  No  street  railway,  gas,  first  obtaining  a  franctiise  therefor 
water^  Bt«am  heating,  telephone,  or  from  such  city,  village,  or  township. 
■  ■  ■"  '  ■  -.  ™>.  ■  . .  -  jj  pjj^gg^  villages,  and 
e  reasonable  control  of 
)  construct  its  tracks,  lay  its  their  streets,  alleys,  and  public  places 
pipes  or  mains,  or  erect  its  poles,  posts,  is  hereby  reserved  to  such  cities,  vil- 
er other  apparatus,  aloiw,  over,  under,  lages,  and  townships."  Const.,  19(W, 
or  across  the  streets,  alleys,  or  public  art.  viii,  {  28.  "  No  franchise  or  license 
grounds  of  a  city  or  town,  without  the  shall  be  granted  by  sjiy  municipality 
consent  of  the  proper  legislative  bodies  for  a  longer  period  than  thirty  years." 
or  boards  of  such  city  or  town  being  Const.,  1908,  art.  viii,  J  29. 
first  obt^ned;  but  when  charters  have  Montana.  "No  street  or  other  rail- 
been  heretofore  granted  confenutg  road  shall  be  constructed  within  aiky 
such  rights,  and  work  has  in  good  faith  city  or  town  without  the  consent  m 
been  begun  thereunder,  the  provifdons  the  local  authorities  having  control  ^ 
of  this  section  shall  not  apply."  Const.,  the  street  or  highway  propoeed  to  be 
1809,  i  163.  "No  county,  city,  town,  occupied  by  such  street  or  other  rail- 
taxing  district,  or  other  mumcipality  road."  Const.,  1S89,  art.  xv,  i  12. 
diall  De  authorized  or  permitted  to  N^muka.  "  No  general  law  shaU 
grant  any  franchise  or  privilege,  or  be  passed  by  the  lepslature  granting 
make  any  contract  in  reference  thereto  the  right  to  construct  and  opeiute  a 
for  a  term  exceeding  twenty  ywm.  street  railroad  within  any  city,  town. 
Before  granting  such  franchise  or  priv-  or  incorporated  village,  without  first 
ilem  for  a  term  of  years,  such  munici-  requiring  the  consent  oif  tbe  majori^ 
paBty  shall  first,  after  due  advertise-  of  the  dectors  thereof."  Const.,  1875, 
ment,   receive  bids  therefor  publicly,  art.  xiii,  £  2. 

and  award  the  same  to  the  higncst  and        Norm  Dakota.     "No  law  shall  be 

best  bidder;  but  it  shall  have  the  lifht  passed    by    the    legislative    assembly 

'*  reject  any  or  all  bids.    This  section  granting  the  light  to  construct  wd 

"  --'  apply  to  r  '-  --'         "  -    -'— '    -^'---'     ■  '  ■- 

.       99,  Il64.  .         -,  .     „      ,-      . 

Michigan.    The  Constitution  of  this  any  city,  town,  or  incorporated  villus 

State,  approved  by  a  vote  of  the  people  without  requiring   tbe  consent  of  tbe 

in  November,  1908,  contains  the  follow-  local  authorities  having  the  control  of 

ing  provisions  relaling  to  franchises  to  the  street  or  highway  proposed  to  be 

use  the  streets  and  highways:    "Nor  occupied  for  such  purposes."     Const., 

shall  any  city  or  village  acquire  any  1899,  i  139. 

Eubiio  utilitv  or  grant  any  public  utility         PennmbxaUa.    "No  street  passenger 

■anctiiae  wnich  is  not  subject  to  revo-  railway  shall  be  constructed  within  the 

cation  at  the  will  of  the  city  or  village,  limits  of  any  city,  borough,  or  town- 

unless  such  propoeitaon  shall  have  first  siiip  without  the  consent  of  its  local 

received  the  affirmative  vote  of  three-  authorities."     Const.,   1874,  art.  xvii, 

fifths  of  the  electors  of  such  city  or  f  9. 

village  voting  thereon  at  a  regular  or  South  Carolina.  "No  law  shall  be 
special  municipal  election ;  and  upon  passed  by  the  General  Assembly  giant- 
such  propodtioo  women  taxpayers  bav-  mg  the  right  to  construct  and  operate 
ing  the  qualifications  of  male  electors  a  street  or  other  railway,  telegraph, 
shall  be  entitled  to  vot«."  Const.,  telephone,  or  electric  plant,  or  to  erect 
1008,  art.  viii,  J  25.  "No  person,  water  or  gas  works  for  public  uses,  or 
partnership,   association,   or   corpora-  to  lay  mams  for  any  purpose,  without 


shall  not  apply  to  a  trunk  milway."   operate   a   street   railroad,   t«le£rapb. 
Const.,  1899,  jlM.  _  telephone,  or  electric  light  plant  w"'' 


lyCoo^Ie 


I93f)  MUNICIPAL  CORPORATIONS  §  1223 

property  owners,  but  in  a  few  States  a  provisioD  lequiring  the  con- 
sent of  the  electors  b  to  be  found  in  the  Constitution.'    "niese  salu- 

firet  obtaming  the  conaent  of  the  local  tonninatioii  of  the  grant  the  plant  as 

authorities  in  control  of  the  itreeta  or  well  oa  the  property,   if  any,  of  the 

pubUc  places  proposed  to  be  occupied  grantee  in   the   street,   avenues,   and 

foranyBuch  or  lilce  purposes."    CoDst.,  other   public   places   shall    thereupon, 

1896,  art.  viii,  {  4.  without  compeuaatioii  to  the  grantee, 

SouA    Dakota.       "  No    street    pas-  or  upon  the  payment  of  a  fair  voluo- 

oenger  r^way  or  telegraph  or  tele-  tioD    therefor,    be    and    become    tbs 

phone  line  shall  be  constructed  within  property  of  the  sud  city  or  town; 

the  limits  of  any  village,  town,  or  city  but  the  gtontee   shall  be  entitled  to 

without  the  consent  of  its  local  au-  no  payment  by  reason  of  the  value 

thorities."    Const.,  1889,  art.  x,  j  3.  of  tne  franchise;    and  any  such  plant 

Texas.    "No  law  Bhall  be  passed  by  or  property  acquired  by  a  city  or  town 

the  le^slatuiB  granting  the  right  to  may  be  sold  or  leased,  or,  if  authoiiied 

construct   and   operate   a   street   rail-  by   law,   maintained,   controlled,    and 

road  within  any  city,  town,  or  village,  operated  by  such  city  or  town.     Every 

or  upon  any  public  highway,  without  such  grant  shall  spetofy  ttie  mode  of 

first  acquiring  the  consent  of  the  local  detennination  of  any  valuation  therein 

authorities  having  control  of  the  street  provided  for,  and  shall  tuake  adequate 

or  highway  proposed  to  be  occupied  provision  by  way  of  forfeiture  of  the 

by  such  street  railroad."    Const.,  1876,  grant,    or    otherwise,    to    aecure    offi- 

art.  X,  i  7.  dency  of  public  service  at  tcasonobla 

UuA.  "No  law  shall  be  passed  rates,  and  the  maintenance  of  the 
granting  ttie  right  to  construct  and  property  in  good  order  throughout  tha 
Operate  a  street  rulroad,  tel^raph,  tetm  of  the  grant.  Nothing  herein, 
telephone,  or  electric  light  plant  contained  shall  be  construed  as  pre- 
within  any  city  or  incorporated  town,  ventinx  the  General  Asaembljr  m>m 
without  nie  consent  of  the  local  au-  prescnbing  additional  restrictions  on 
thorities  who  have  control  of  the  the  powers  of  cities  and  towns  in  grant- 
street  or  highway  proposed  to  be  oc-  ing  franchises  or  in  selling  or  leasing 
cupied  for  such  puiposes."  Const.,  any  of  their  property^  or  oa  tepealing 
1895,  art.  xii,  i  8.  any  additional  restriction  now  required 


Virginia.       "  No     street     railway,   in    relation    thereto    in    any 
"      t.,19 


goa,  water,  steam,  or  electric  heating,  municipal  charter."  Const.,  1902,  {  125. 
electric  light  or  power,  cold  stora^.  West  Virginia.  "  No  law  shall  be 
compressed  air,  viaduct,  conduit,  passed  by  the  le^alature  granting 
telephone,  or  bridge  company,  nor  the  right  to  construct  and  operate 
any  corporation,  association,  person  a  street  r^road  within  any  city,  town, 
or  partnership  engaged  in  these  or  like  or  incorporat«d  village,  witltout  re- 
enterprises,  shall  De  permitted  to  use  quiring  the  consent  of  the  local  au- 
the  streets,  alleys,  or  public  grounds  uiorities  having  the  control  of  the 
of  a  city  or  town  without  the  previous  street  or  highway  proposed  to  be  oo- 
conaent  of  the  coipora to  authorities  of  cupied  by  such  street  railroad."  Const., 
such  city  or  town.''  Const.,  1902,  f  124.    1872,  art.  xi,  $  5. 

"  No  franchise,  lease,  or  right  of  any  Wyoming.  "  No  street  passenger 
kind  to  use  any  such  public  property  or  rulwa^y,  telegraph,  telephoike,  or  eleo- 
any  other  public  property  or  places  of  trie  bgbt  Ime  shall  be  constructed 
any  description,  in  a  maimer  not  per-  within  the  limits  of  any  municipal 
mitted  to  the  general  public^  shall  be  organixation  without  the  consent  of 
granted  for  a .  longer  period  than  ite  local  authorities."  Conat.,  1889, 
thirty    years.      Before    granting    any   art,  idii,  J  4. 

Buch  franchise  or  privil^e  for  a  term  '  In  Ntbratka,  no  street  railrctad 
of  years,  except  for  a  trunk  railway,  can  be  constructed  in  a  dty  without 
the  municipahty  shall  first,  after  due  the  consent  of  a  majority  of  tbs 
advertisement,  receive  bids  therefor  electors  thereof.  Const.  Neb.,  1875, 
publidy,  in  such  manner  as  may  be  art.  xiii,  J  2,  quoted  fupra.  A.  similar 
provided  by  law,  and  shall  then  act  constitutional  provision  is  applicable 
as  may  be  required  by  law.  Buch  to  the  city  of  Denver.  See  Const. 
grant,  and  any  contract  in  pursuance  Colo.,  1876,  art.  7n,  {  4,  as  added  by 
uiereof,  may  provide  that  upon  the  amendment  of  1W2. 
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tary  organic  proTi5ioQa,wlio9e  necessity  originated  in  constantly  grow- 
ing pmate  and  public  injuries  and  injustice  arising  bom  the  free 
exercise  of  unrestrained  legislative  power,  are  founded  Upon  a  true 
conception  of  the  nature  of  streets  in  cities  so  far  as  concerns  the 
rights  of  the  public  therein,  and  of  the  special  and  peculiar  ri^ts  of 
the  abutting  IotK>wner3  (subject,  of  course,  to  reasonable  municipal 
regulation)  in  and  to  the  use  of  the  streets  for  li^t,  air,  access,  and 
all  other  objects  which  do  not  interfere  with  the  legitimate  public 
uses  of  the  street  for  street  purposes.'  Hence,  the  above-mentioned 
constitutional  limitations  in  New  York  on  legislative  power  are,  in 
effect,  that  no  local  or  special  law  sh^l  be  passed  authorizing  the 
laying  down  of  railroad  tracks  anywhere;  and  that  no  general  law 
shall  be  passed  authoiizing  the  construction  or  operation  of  street 
railroads,  vnthovi  the  consent,  in  ike  manner  provided,  of  the  ttoo 
parties  directly  affected,  viz.,  of  the  municipal  authorities  as  repre- 
senting the  local  public  interests  involved,  and  of  the  abutting 
owners,  whose  rights  are  by  such  a  use  of  th^  streets  necessarily 
and  specially  afFccted.  These  constitutional  changes  mark  a  distinct 
stage  in  the  progressive  development  of  our  jurisprudence  which  we 
may  well  pausefully  stop  to  consider. 

S  1224  (701  6).  8ui«  SobJMt  —This  New  York  constitutional 
provision  ordains,  in  the  most  comprehensive  language,  that  here- 
after the  legislature  shall  not,  either  by  a  local  or  a  private  act,  grant 
to  any  corporation,  whether  new  or  old,  or  to  any  association  or 
individual,  the  ri^t  to  lay  down  railroad  tracks  anywhere,  either 
in  cities  or  out  of  them.  The  legislature,  it  is  ordained,  shall  pass 
general  laws;  but  no  law  shall  authorize  the  construction  or  opera- 
tion of  a  street  railway  except  upon  the  consent  of  the  city  and  of 
the  owners  of  abutting  property.  The  language  is  imperative:  "by 
no  local  or  private  Act  shall  you  legislate  on  thb  subject ;  you  cannot 
touch  it  by  any  such  act;  you  shall  only  legislate  thereon  by  a 
general  taw,"  but  no  general  law,  even,  shall  be  passed  on  this  subject, 
unless  it  is  of  such  a  character  that  it  can  secure  the  assent  of  the 
municipality,  and  of  one-half  in  value  of  the  abutting  property  own- 
era  or  of  the  substituted  judicial  tribunal.  This  constitutional  pro- 
vision not  only  operates  as  a  limitation  upon  legislative  power,  but 
it  is  also  an  additional  guarantee  protecting  the  rights  of  every  person 
in  the  State  who  owns  property  upon  any  public  street.  Before  the 
Constitutbnal  Amendment  of  1875,  it  would  have  been  competent 
for  the  le^lature,  by  a  local  or  a  private  or  a  general  law,  as  it 
>  See  ante,  }f  1123,  1124,  po»t,  ${  1259,  1261. 
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mi^t  see  fit,  to  authorize  any  company  or  person  to  construct  and 
operate  a  railway  in  any  city  or  town  in  the  State,  on  the  single  con- 
dition that  it  'was  willing  to  make  compensation  to  the  lot-owner  for 
the  damage.  The  Amendment  b  a  limitadon  upon  the  power  of 
eminent  domain.  No  person  who  owns  a  lot  can  have  the  street  in 
front  of  him  touched  by  virtue  of  the  provisions  of  any  local  or  private 
act  whatcfver,  or  by  virtue  of  the  provisions  of  any  general  act,  un- 
less it  is  such  a  one  as  shall  be  consented  to  by  the  municipality,  and 
by  one-half  in  value  of  the  abutting  property  owners,  or  in  lieu 
thereof  by  the  prescribed  judicial  tribunal.  This  constitutional 
provision  not  only  prohibits  the  legislature  in  any  case  from  passing 
a  local  or  private  law  granting  the  right  to  lay  down  riuLroad  tracks, 
but  it  b  a  further  limitation  upon  the  le^lative  power,  to  the  effect 
that  not  only  the  right  of  eminent  domain,  but  no  other  leg^Iadve 
power  where  the  subject  is  the  operation  or  constniction  of  street 
railways,  shall  be  exercised  unless  the  law  b  a  general  law,  and 
makes  provision  for  obtaining  the  prescribed  consent  of  the  muni- 
cipality and  of  the  lot-owners.  Thb,  it  is  obvious,  b  a  substantial 
limitation  on  the  le^Iative  power.  Where  the  subject-matter  of 
legbladon  b  the  authorization  of  either  the  construction  or  the  opera- 
tion of  a  street  railway,  the  power  of  eminent  domain  cannot  be 
exercbed,  thou^  the  party  in  whose  favor  the  power  b  attempted 
to  be  granted  b  willing  to  pay  for  the  property  taken  a  hundred- 
fold, unless  provbion  b  made  ^at  the  railway  company  shall  obtain 
the  required  consent  of  the  municipality  and  of  the  abutting  owners. 
The  Amendment  protects  the  city  and  the  abutting  owner  by  re- 
quiring the  legblative  power  to  be  exercised  by  general  (instead  of 
local  or  private)  laws,  and  by  requiring  the  consent  both  of  the 
municipality  and  of  a  majority  in  value  of  the  abutting  property 
owners.  Both  these  parties  are  interested,  and  hence  the  consent 
of  both  must  be  obtained  in  the  manner  specified  in  the  Amend- 
ment,* which  appliea  equaUy  to  svrface,  elevated,  and  underground 


legialauve  authont;  to  bestow  valuable  wharves,  from  railwavB  occupjang 
franchises  aRecling  cities  and  property  streets  with  their  tracks,  from  n», 
therein,    without   the   consent   of   the   water,  and  other  companiea  to  which 


municipal    authorities     and    of    the  are  given  the  right  t* 

property  owners   who  are  injuriously  streets,  &c.     Effective  uignjuu  uuuui- 

affectea,   practically   makes  the  city  tions  on  the  power  both  of  the  legiala- 

and  such  owners  ttte  victims  of  incon~  tvire  and  of  the  local  authorities  to 

siderate     grants.       Administered     on  make  grants  of  this  character  ou^ht 

business  principles,  a  city  ought  to  to  be  £vised,  and  the  rights  of  adjoiD- 
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§  1225  (701  c).     Same  Snbjoct ;  H«w  TOTk  Arcftd«  BdlwKy  Oues.  — 
Hie  value  and  efficiency  of  the  provisions  of  the  amendment  to  the 

ing  property  owners  protected.     Itwaa  ftnd  that  in  a.  d.  Iflll,  the  street  rail- 

m  thla  Bpint  and  for  this  purpoee  that  ways,  with  all  of  their  equipment,  will 

the  amendment  of  the  Conatitutioa  of  be<»>me  the  property  of  the  city.     Mu- 

Now   York,  of  January   1,   1875,  wtks  nicipal  gaa  worlca  yielded  at  that  time 

adopted.     Provisions    still   more    spe-  about  18  per  cent  of  the  entire  annual 

dfic   te  aecure  to  citiea  the  pecuniary  expenditure  of  the  citr  as  profit;   the 

value  of  grants  made  by  them  for  the  water  works   also   yielded  an   annual 

use   of  their  streets  ought  also   to  be  profit  of   about   1220,000;    and   even 

adopted.     The    legitimate  sources  of  the  great  sewerage  sj^stem  produces  a 

revenue  thus  opened  to  cities  is  well  net   revenue   of    considerable   amount 

illustrated  by  the  case  of   the  citv  of  through    the    annual    rates    imposed 

Beriim.     In  that  city,  it  is  etatea  on  upon    householders    for    the    use    of 

good  authority  that  the  street  r^lway  sewero.      See    on    this    subject    more 

companies  not  only  pave  a  portion  en  fully,  post,  chap,  xxvi,  on  Public  Utili- 

all  the  streete  they  occupy,  but  pay  a  tiee;  also  Lord  Avebury,  on  Municipal 

percentage  of  their  receipts  to  the  city,  Trading,  passim,  a  vuuable  and  m- 

whoee  revenue  from  this  source  twenty  structive  work, 
yean  ago  was  about  $250,000  a  year; 


of  tJie  streets  tAove  the  surface.    Con-  lay  down  railroad  tracks,  might  be 

atruing  the  constitutional  amendment  as  much  in  conflict  with  the  Constitu- 

quoted  in  the  text  (J  1223),  the  Court  tion  as  if  the  grant  were  in  a  separate 

of  Appeals  in  the  N.  Y.  Elevated  Rail-  bill.      As   to   such   provision   the   biik 

way  eases  (70  N.  Y.  309,  338,  349),  would   be  a  private  bill    (People  e. 

EEarl,  J.,  said:  "These  constitu-  ChauUuqua  County,  43  N.  Y.  10). 
ia\  provisions  do  not  prohibit  a  The  Constitution  ({  1,  art.  viii)  pro- 
private  or  local  bill  to  amend  the  videe  that  all  general  and  speciai  laws 
charter  of  a  private  corporation  by  for  the  formation  of  corporations  may 
regulating  powers,  righte,  privileges,  be  altered  or  repealed;  but  where  a 
and  franchises  which  it  previously  special  act  was  passed  prior  to  1875, 
possessed.  Such  a  bill  niay  not  be  creating  a  private  corporation,  an  act 
pBOsed  to  give  to  an  existiiig  corpora-  to  amend  its  charter  would  be  a  private 
tion  any  new  light  to  lay  down  rail-  one,  aitd  it  could  not  therefore,  since 
road  tracks,  or  any  new  exclusive  January  1,  1875,  grant  the  rwht  to 
privileges  or  franchises,  but  it  may  be  lay  down  railroad  tracks.  Nothing 
passed  to  regulate  and  control  the  can  be  done  by  the  legislature  under 
right  to  lay  down  tracks  previously  the  power  to  alter  acts  of  incorpora- 
existin^,  or  to  give  new  privileges  or  tion  which  it  could  not  constitutiMially 
franohisea,  provided  they  be  not  ex-  do  by  an  original  bill.  The  Constitu- 
elusive.  A  bill  may  be  passed  waiv-  tion  does  not  forbid  the  l^islatuie  to 
ing  a  forfeiture  of^  corporate  righte.  grant  the  right  to  lay  down  railroad 
Such  a  bill  would  confer  no  new  nghto  tracks.  It  simply  forbids  that  such 
upon  the  corporation,  but  would  grant  shall  be  made  by  private  Of 
simply  be  a  surrender  or  wuver  by  local  bill,  and  permite  it  to  be  made 
the  sovereign  of  ite  right  to  claim  a  under  general  laws." 
forfeiture.  A  bill  may  be  passed  to  In  Gilbert  Elevated  R.  Co.,  fn 
extend  the  time  withm  which  corpo-  re,  70  N.  Y.  361,  Chwch,  C.  J., 
rate  righte  ma_y  be  exercised.  Such  discusang  the  question  whettwr  a 
a  bill  would  give  no  new  substantial  given  local  act,  amending  a  charter 
rights,  but  would  simply  extend  the  which  was  older  than  the  constitu- 
time  within  which  righte  previously  tional  amendment,  granted  the  right  to 
oranted  could  be  exercised.  So  a  lay  down  rwlroad  tracks  contrary  to 
Dill  may  be  passed  giving  a  private  tiie  Constitution,  said:  "The  changes 
railroaa  corporation  the  right  to  use  required  were  rettrictive  in  character. 
«  new  or  different  motive  power,  pro-  By  the  eharter  the  whole  street  was  to 
vided  the  right  be  not  exclufdve.  ...  be  covered  by  the  structure;  by  the 
It  must  be  conceded  that  a  distinct  conditions  imposed  only  a  ^rtion  of 
provision  in  the  general  law,  granting  some  stieeto  could  be  occupied.  We 
to  a  specified  corporation  the  right  to  cannot  determine  as  a  matter  of  law 
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Constitution  of  New  York,  referred  to  in  the  two  preceding  sections, 
in  protecting  the  rights  of  the  abutters  and  of  the  public,  were 

whether  this  change  will  be  a  benefit  five  act  operates  upon  &  charter  in 
or  a  burden  upon  the  company,  nor  the  direction  of  a  regulation,  an  ad- 
whether  the  street  itself  will  be  less  or  juatmant,  or  a  reatrictioa  of  powen 
more  convenient  For  the  public  and  possessed,  it  could  not  be  objectionable. 
abutting  owners,  than  with  the  original  Within  ita  leserved  poweis  the  legialA- 
atnictum.  The  reduclion  of  fares  and  ture  may  at  all  times  amend  or  alter 
the  requirement  for  extra  tisins  at  the  charter;  but  the  constitutJonal 
half  fare  were  clearly  reatrictive  of  amendment  will  not  permit  it  by  a 
existing  rights.  I  cannot  accede  to  private  bill  to  make  any  new  grant 
the  propositian  that  any  chanse  in  the  of  righta  comprehended  within  those 
structure  and  in  the  manner  of  occupy-  specified  by  the  amendment.  I  do  not 
ing  the  street,  however  restrictive  upon  tliink  that  it  can  be  said  in  the  present 
the  company  or  beneficial  to  the  publio   case,  that  every  substantial  right  given 


e  of  the  streets,  constitute  a  by  the  act  of  1836  existed  previous^, 
nt  of  the  right  to  lay  down   For  the  reasons  I  have  briefly  give"  * 
'uIto^  traclcB.     It  is  a  misnomer  to  think  the  act  of  1886  practii^l^  g 


call   mich   restrictions   grants   of   any  to  this  corporation  a  right  to  lay  d_ .  _ 

right   wluitever.     Aa   well   might   the  rulroad  tracka,  which  it  could  not  have 

cutting  down  of  a  fee  to  a  life  estate  exercised  under  the  act  of  1873,  and 

be  termed  a  grant  of  land.    The  pur-  also  gave  what  are  practically  exclusive 

piose  of  the  corporation  and  its  sub-  privu^es.    I  think  it  contravened  the 

stantdal  powers  were  the  same  after  Constitution,  in  the  letter  and  in  the 

as  before  the  passage  of  the  act,  and  sprit,  and  is  therefore  void." 

if  in  impomng  conditions  some  benefits  Underground    street    raiitoaya :     In 

accrued,  such  as  an  extenwon  of  time,  N.  Y.  District  R.  Co.,  Re,  107  N.  Y.  42, 

and  the  like,  theae  would  not  change  tiie  court  held  that  the  constitutional 

the  charact«r  of  the  act.   True,  the  aict  amendment  applied   to  underground 

declares   t^t   the   corporation,   upon  railways.     Finch,    J.,   delivering   the 

complying  with  the  conditiona  imposed,  judgment  of  the  court  on  thia  point, 

shall  have  '  hke  power  '  with  corpora-  aaid:  "  Where  the  railway  runs  under 

tiona   authorized    to   be   created.      It  the  etreeta,  the  adjoining  ownere  are 

possessed  like  power  before,  and  this  aa  much,  and  as  dangerously,  affected 

clause  must  be  construed  as  confirma-  as  when  it  ia  on  the  surface,  or  above 

tory  of  such  power,  as  applied  to  the  them.      Whether   the   new  surface   is 

changes  and  restriotioUB  required  and  safe    and    sufficient,    or    weak    and 

imposed.      The    constitutional    clause  perilous,  and  invites  or  frightens  away 

was  designed,  I  think,  to  prohibit  an  passage;     whether    the    openings   ol>- 

original  and  mdependent  grant  of  the  struct  or  binder  access  to  the  abutter, 

right  to  lay  down  railroad  tracks,  in-  or  pour  through  the  ventilators  smoke 

eluding  the  powers  incident  thereto,  and  steam  upon  his  premises;  whether 

I   agree   with   the   objectors   that   the  his  vaulta  and  foundations  will  remain 

iegidature    cannot    grant    this    right  safe  and  secure,  or  be  undermined,  or 

under  the  guise  c^  an  amendment  to  weakened,  by  vibration;    whether  his 

an  existing  charter  any  more  than  by  gas   and   water   supply   will   ooutinua 

an  original  grant.    It  would  be  incom-  ample  and  convenient,  and  the  new 

[Mtent  to  grant  this  rixht  to  a  corpora-  sewerage   work   him   no   injury,  —  all 

tion  orgamsed  for  a  different  purpose;  these   are   to   him   questions   of   vital 

but,  in  my  jud^ent,  an  act  restricts  importance,  affecting  his  comfort  and 

ing  and  r^ulating  an  existing  right  to  convenience,  the  success  of  his  bunness, 

lay  down  railroad  tracks  is  not  a  grant  and  the  value  of  his  property.     The 

of  that  right  within   the  meaning  of  same  reason  which  dictated  a  consti- 

this  clause.    It  is  not  within  the  letter  tituonal  protection  against  roads  on  w 

of  the  clause,  nor  within  the  evil  at  above  the  surface  of  the  streets  apply 

which  the  provision  was  aimed."  to  those  which  are  built  beneath,  in 

In  Astor  ».  N.  Y.  Arcade  Ry.  Co.,  the   manner   here   contemplated,    and 

113  N.  Y.  93,  infra,  i  1225,  Gray.  J.,  those    would    as    justly    be    deemed 

quoting  the  language  of  Church, C.  J.,  'street  railroads' within  the  meaning  (^ 

tupra,  added:       I  think  the  meaning  the  phrase  as  used  in  the  Constitution." 

(^  the  decision  is  dear.    If  ibe  l^isla-  The  effeti  of  the  eonitituUotuH  amende 
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notably  exemplified  in  the  great  cases  of  Aator  and  BaUey  against 
the  New  York  Arcade  Railvxiy  Company.  The  suits  were  brought 
by  the  plaintiffs  as  abutting  owners  of  property  on  Broadway  and 
Madison  Avenue  in  the  city  of  New  York,  to  restrain  the  defend- 
ant company  from  creating  a  public  nuisance  by  the  construction 
of  an  underground  railvxiy  in  those  streets  without  authority  of 
law.  The  company  claimed  legal  authority  to  build  such  railway 
by  TUiue  of  certain  local  and  priyate  acts  (some  passed  before  and 
some  after  the  constitutional  amendment  took  effect),  which  at- 
tempted to  engraft  railway  powers  upon  an  old  pneumatic  tube 
charter.  It  was  unanimously  held  by  the  Court  of  Appeals,  that 
the  act  of  1873  to  thb  effect  was  in  conflict  with  the  provbion  of 
the  Constitution  of  New  York,  which  ordains  that  "  no  private  or 
local  bill  shall  be  passed  which  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  tide."  It  was  also  held  that  the 
local  and  private  acts  passed  in  1881  and  1886,  after  the  above 
mentioned  constitutional  amendment  took  effect,  which  by  their 
terms  conferred  railway  powers,  were  in  conflict  therewith,  and 
therefore  void.  These  local  and  private  acts  did  not  require  the 
consent  of  the  municipal  authorities  or  of  the  lot-owners.  The 
court,  recognizing  that  the  constitutional  amendment  originated  in 
a  public  necessity,  and  that  it  was  founded  upon  a  wise  policy 
designed  to  protect  interesting  public  and  private  rights,  upheld 
with  vigor,  firmness,  and  ability  its  great  remedial  purposes.  Mu- 
nicipal interests  of  incalculable  value,  and  private  property  esti- 
mated at  three  hundred  millions  of  dollars,  were  seriously  affected 
by  this  l^slation,  which,  if  valid,  left  its  owners,  as  well  as  the 
municipality,  voiceless  in  respect  of  the  question  whether  this 
railway  ought  to  be  built  Not  only  the  vast  interests  that  were 
at  stake  in  these  cases,  but  the  rights  of  every  municipality  and  of 
every  owner  of  property  abutting  on  streets  in  the  State  of  New 
York,  are  by  this  authoritative  exposition  of  the  constitutional 
amendment  rendered  for  the  future  secure  against  like  unautho- 
rized, covert,  and  oblique  evasions  of  its  protective  provisions.* 

nt^tU  of  January  I,  1875,  in  limiting  court,  concludes:  "  While  by  the  acts 

the  power  of  the  legislature  over  o^  of  1874,  of  1881,  and  of  1886,  the  that- 

ehorter*  is  brought  into  plain  view  by  ter  of  the  corporation  w««  amended  and 

the  dedsions  of  the  Ckiurt  of  Appeals  its  powers  groatly  enlai^ged,  pneumatic 

in  the  aever&l  cases  relating  to  the  tubes,  propulsion  by  atmoq>heric  prea- 

Brooklyn,  W.  &  N.  R.  Co.,  reported  in  lure,  and  pneumatic  railways  are  no- 

72  N.  Y.  245;    75  N.  Y.  335,  and  81  where  mentioned,  and  all  that  U  left  as 

N.  Y.  69.  a  result  of  all  the  l^ialataon  is  a  grand 

'  Aator  V.  New  York  Arcade  Ry.  Co.,  scheme  for  underground  railwayn  oper- 

113  N.  Y.  93;  Bailey  v.  Same,  To.  615.  ated  by  any  motive  power  except  such 

Sari,  J.,  delivering  the  ojHnion  of  the  as  Bhall  emit  '  smoke,  gas,  or  cindeis, 
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§  1226.  Kmiklpal  OonMnt;  Ksuntial  to  XxwdM  of  FnitcUM 
Blgbta.  —  Although  the  franchise  or  right  to  use  the  streets  of  a  city 
is  derived  from  the  State  acting  through  the  legislature,*  the  corueni 
of  the  munieijxUUt/  when  required  b;  Constitution  or  by  statute  must 
be  obtained  before  the  right  to  exercise  the  franchise  is  complete. 
Without  that  consent,  the  corporation  seeking  to  use  the  streets  has 
no  right  to  enter  upon  them  and  construct  its  railroad  or  other 
utility  thereon.*    This  provision  of  the  New  York  Consdtution 


vrorid.    But  if  it  is  as  derirable  and  safe  fied  territory  notwithat&Dding  th&t  the 

M  it  ia  marvelloUB,  it  ^ould  be  placed  coiuolidatdon  under  the  act  operates  to 

upon  A  constitutiontd  basis,  and  make  confer  upon  the  consolidated  oorpora- 

—  'indiaguised  appeal  upon  ita  merits  tion  the  rights  of  the  constituent  cor- 


far  the  public  sanctioD.  Our  conclu-  poratioos  ta  lay  tncks.  Bohmer 
sion,  therefore,  is  that  the  act  of  1873,  Haffen  161  N.  Y.  390,  aff'g  35  N.  Y. 
for  the  insufficiency  of  ita  title,  in  un~  App.  Div.  381. 
conatitution&l  and  void,  and  hence  all  '  See  poaf,  }  1228. 
subsequent  legislation  based  upon  that  '  UnderKround  R.  Co.  v.  New  York 
act  must  fall  witb  it.  Wben  the  act  of  City,  103  U.  S.  416,  429  i  KnoxviHe  e, 
188S  was  passed,  under  which  the  de-  Afnca,  77  Fed.  Rep.  501,  508;  Loguu- 
fendant  proposes  to  lay  down  its  tracks  port  R.  Co.  *.  Loganspoit,  114  Fed. 
and  to  construct  its  unde^round  rail-  Rep.  088;  Harvey  v  Aurora  A  G.  R. 
ways,  it  had  no  power  to  construct  an  Co.,  186  111.  283;  East  Tennessee  Tel. 
undei^niund  railway  for  the  transpor-  Co.  v.  Anderson  County  Tel.  Co.,  115 
tatdon  of  passengers  and  general  freight  Ky.  488;  Rural  Home  Tel.  Qi.  v.  KeQ- 
through  tunnels;  and  therefore,  that  tucl^  <t  I.  Tel.  Co.,  128  Ky.  200:  107 
act  is  in  conflict  with  t  17  of  article  3  S.  W.  Rep.  787;  State  n.  Wabash  R. 
of  the  Constitution,  which  forbids  the  Co.,  206  Mo,  251 ;  Swinhart  ».  St. 
legislature  to  pass  a.  privat«  or  local  bill  Louis  &  S.  R.  Co.,  207  Mo.  423;  Peo- 
gianting  to  any  corporation  the  right  to  pie's  Traction  Co.  v.  Atlantic  Ci^,  71 
uy  down  railroad  tracks  or  to  construct  N.  J.  L.  134;  Franklin  e.  Nutley  Watw 
B  street  raikosd,  except  ui>on  condi-  Co.,  53  N.  J.  Eq.  601 ;  Hatter  of  Sara- 
tious  mentioned  in  that  section."  See  toga  Elect.  R.  Co.,  68  Hun  {N.  Y.),  287; 
also  N.  Y.  Dist.  Ry.  Co.,  In  re,  107  Hatter  of  Rochester  Elect.  R.  Co.,  123 
N.  Y.  42.  N.  Y.  351 ;  Colonial  (3^  Traction  Co. 

Pr'or  to  the  adoption  of  the  consti-  v.  Kingston  R.  Co^,  IW  N.  Y.  540, 
tutional  provision  referred  to,  a  rail-  aCfg  15  N.  Y.  App.  Div.  195;  CSdxena 
road  had  been  constructed  on  a  street  St.  R.  Co.  v.  Africa,  100  Tenn.  26^  43. 
under  a  statutory  provision  which  pro-  The  consent  of  the  municipality  given 
hibited  the  use  of  steam  as  motive  to  the  construction  and  operation  of  a 
power.  After  the  constitutional  pro-  railroad  which  has  already  been  coo- 
viflioa  was  adopted,  a  special  statute  structed  in  the  street  without  such 
was  passed  removing  the  prohibition,  consent  legalUet  the  construction  and 
It  was  held  that  the  later  statute  was  operation  of  the  railroad  theiun.  State 
only  a  restoration  of  suspended  char-  e.  Wabash  R.  Co.,  206  Ho.  251. 
ter  powers,  or  rather  the  removal  of  a  In  Pennsifivania,  the  franchise  of  a 
reatriction  from  their  full  and  com-  street  railway  passing  through  several 
plete  exercise,  and  that  it  was  not  a  localities  is  on  entirety,  and  the  necc*- 
grant  of  a  franchise  or  ri^ht  te  use  the  sary  local  or  municipal  consent  for  A» 
streets  by  special  leg^ktion  within  the  tcMe  route  must  be  obtsJned  before  the 

'  "  company  has  the  right  to  build  any 

»rt  of  the  railroad.    Pennsylvania  R. 
..._.._.         .  .  '^3.  V.  lIontgomeiT  Coun^  Pass.  R. 

the  Nob  York  CotutiiuHan  against  pri-  Co.,  167  Pa.  62;  Lehigh  Coal  A  Nav. 
vate  or  local  bills  grantiiig  the  right  to  Co.  v.  Inter-County  St.  R.  Co.,  167  Pa. 
Uy  down  railroad  tracks  is  not  violated  75 ;  Rahn  t>.  Tamaqua  &  St.  R.  Co.,  167 
by  a  stAtute  suthoriui^  the  coruotida-  Pa.  84 ;  Pennsylvania  R.  Co.  v.  Ore«a- 
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appUea  to  the  operoHoti  of  a  street  railroad  as  well  as  to  the  con- 
struction.    Hence    the  legislature  cannot   authorize  one   railroad 

buig,  J.  A  P.  St.  R.  Co.,  176  Pa.  659,  at  Co.,  Ill  N.  Y.  688,  603.    Under  tho 

676.  ^010  York  Constitution,  the  conaent  tit 

In  New  York  it  has  been  said  that  a  the  municipality  ia  not  required  to  a 

charter  must  be  accepted  or  rejected  in  change  of  tM  Tnotive  ■poaxr  of  a  street 

loio.    If  accepted  it  must  be  taken  as  railroad.     Such  chang;e  m&v  be  au- 

offered,  and  the  company  has  no  right  thorized  bv  the  legislature  without  tbs 

to  accept  in  part  and  reject  in  psjt.  consent  or  the  municipalitv.     Hatter 

Per  Martin,  J.,  in  Paige  v.  Schenee-  of  Third  Ave.  R.  Co.,  121  H.  Y.  636, 

tad;  R.  Co.,  178  N.  Y.  102,  114,  citing  639;    Matter  of  Rochester  A  L.  O.  R. 

People  V.  Albany  ft  V.  R.  Co.,  24  N.  Y.  Co.jfil  N.  Y.  App.  Div.  66,  68. 

261,    269;     Matter    of    Metrapolitan  Where    the    statute    requires    tJie 

Trsjiat  Co.,  Ill  N.  Y.  588;  Goelet  t>.  consent  of  the  rnunidpality,  the  nwnir 

Metropolitan    Traiuit    Co.,  48    Hun  ci^ity  .aay  mtuntain  a  suit  to  en- 

(N.  YT).  520.    Accordingly,  it  was  held  join  construction  without  its  consent, 

tiiat  where  the  local  authorities  con-  Franklin  b.  Nutley  Water  Co.,  63  N.  J. 

aented  to  the  construction  of  a  railway  Eq.  6C1.     Similariy  such  a  suit  may  be 

on  streets  and  highways  over  a  dis-  maint^ned    by    the    atiorttey-getieral 

tance  of  five  miles,  the  company  must  on  behalf  of  the  State  and  by  the 

construct  the  railroad  in  substantial  abutting  owners.    Stockton  v.  Atlantic 

conformity   therewith.      It   could   not  Highlands,  R.  B.  ft  L.  B.  Elect.  R. 

construct  the  nulraad  for  a  short  dis-  Co.,  63  N.  J.  Eq.  418.    But  an  abutting 

t*nce  in  a  street  or  highway,  and  the  owner  is  not  entitled  to  enjoin  the 

rest  of  the  way  through  private  land,  ^ving  of  consent  by  the  mumcii»lity. 

Collins  o.  Amsterdam  St.  R.  Co.,  79  His  property  rights  are  not  damaged 

N.  Y,  App.  Div.  249.  or   affected    until    construction;     and 

Where  a  street  railway  company  had  until  the  company  threatens  to  pro- 

under  its  charter,  which  antedat^  the  ceed  with  construction  no  ground^  for 

constitutioitaJ    proviaon    of    Penngjft-  equitable   relief   exists.     Seccomb   «. 

vania,  constructed  only  a  part  of  its  Wurster,  S3  Fed.  Rep.  856.    In  dfi»- 

tines  at  the  time  of  the  adoption  of  that  aouri,  it  is  held  that  the  consent  of  the 

constitutioital   provision,   it   was   held  municipal  authorities  is  in  the  nature  of 

that  the  consent  of  the  local  authori-  a  license  to  perform  an  act,  and  the 

tin  was  not  tequiicd  to  the  construe-  burden  is  on  the  company  to  establish 

tion  of  the  reminder  of  its  lines  after  that  the  necessary  consent  has  been 

tiie  adaption  of  the  constitutional  pro-  given.    Swinhart  v.  St.  Louis  ft  8.  R. 

vision.    Williamsport  Pass.  R.  Co.  r.  Co.,  207  Mo.  423,  433. 

WiUiamsport,   120    Pa.    1.      See    also  Remedy  by  injunction  by  adjoining 

Dimmore  «.  Scranton  R.  Co,,  34  Pa.  ownera.    Zabriskie  v.  Joraey  CSty  ft  B. 

Super.  Ct.  294.    But  a  consent  given  to  R.  Co.,  13  N.  J.  Eq.  314;  Hinchman 

the  construction  of  a  railroad  does  not  Paterson  Horse  R.  Co.,  17  N.  J.  E 

authorise  material  alterations  ttieiein  76;    Ford  v.  Chicago  ft  N.  W.  Co.  1.. 

after  construction  without  obtaining  a  Co.,   14  Wis.  609;    Milbum  v.  Cedar 

further  consent  to  the  changes.    Ches-  Rapids,  12  Iowa,  248;   infra,  i  1244; 

ter  V.  Baltimore  &  O.  R.  Co.,  217  Pa.  post,   chap,   xxxi.:    Lewis,   Em.    Dom. 

402.     The  provision  of  the  New  York  i  635,  and  caHes:  Lahr  v.  Metrop.  Elev. 

ConatituHon  requiring  the  consent  of  Ry.  Co.,  104  N.  Y.  268;  Story  r.N.Y. 

aie  municipal  authorities  to  the  con-  Elev,  R,  Co.,  90  N.  Y.  122;  Indianap- 

■truction  of  a  street  railway  ie  jtwely  alia  ft  St.  L.  R.  Co.  v.  Calvert,  110  Ind. 

progpeetive  in  its  operation,  and  does  555. 

not  apply  to  or  affect  previously  ex-  Remedy  by  injunctintt  by  and  agaiml 

isting  laws.    People  v.  Brooklyn,  F.  ft  city     oorporaUon.       Brooklyn     Steam 

C.  I.  R.  Co.,  89  N.  Y.  75.     But  an  Transit  Co.  !■.  Brooklyn  78  N.  Y.  524, 

tuuendatory  statute  giving  to  an  exist-  631 :  N.  Y.  Cable  Co.  v.  New  York,  104 

ing  railroad  company  the  right  to  locate  N.  Y.  1,  38,  43 ;   Clinton  e.  Cedar  Rap, 

ite  tracks  in  new  and  additional  streete  ft  M.  R.  R.  Co.,  24  Iowa,  465 ;  9.  c.  ib. 

is   within   the   constitutional    require-  482,  note;   Northern  Central  R,  Co.  o. 

ment  of  the  consent  of  the  municipality  Baltimore,  21  Md.  93;  Morris  ft  E.  R. 

and  of  owners  of  the  property  abutting  Co.  v.  Newark,  10  N.  J.  Eq.  352 ;  Mil. 

thereon.    Matter  of  MetropoUten  Tran-  waukee  v.  Milw.  ft  Beloit  R.  Co.,  7  Wis. 
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company  to  use  a^inat  the  will  of  the  owner  a  portion 
of  the  tracks  of  another  raihtiad  company  for  its  purposes, 
without  the  consent  of  the  municipality  ;  *  and  in  Pennsyl- 
vania the  same  view  has  been  adopted  where  a  street  railway 
company  seeks  to  use  the  existing  tracks  of  another  company 
by  agreement  with  the  owner  thereof.*  But  in  New  York, 
where  by  statute  enacted  prior  to  the  adoption  of  the  consti- 
tutional requirement,  a,  street  railroad  company  was  authorized 
to  lease  the  railroad  tracks  of  another,  the  court  held  that  the 
constitutional  provision  did  not  operate  to  qualify  the  authority 
to  lease;  and  hence  that  a  street  railway  company  mi^t  lease 
its  railroad  to  another  company  and  the  lessee  company  might 
enter  upon  the  same  and  operate  its  cars  thereon  without  the 
necessity  of  obtaining  the  consent  of  the  municipality,  or  of  the 
abutting  owners  thereto.* 

8&;  Jamestown  v.  Cbica^,  B.  ft  N.  R.  consent  of  the  municipalit;.    Elkin,  J., 

Co.,  69  Wia.  648;   anU.ii  1133,  note,  said;     "A  grant   to  a   street   rsilwi^ 

1235,  and  note;  pott,  j  1244.  comiMny  to  operate  its  own  lines  on 

'  Colonial    City    Traction    Co.     r.  cert^n  Htreets  and  subject  to  certain 

IQngHton  City  R.  Co.,  153  N.  Y.  540,  conditions  does  not  canv  with  it  the 

546,  aff'g.  15  N.  Y.  App.  Div.  195.  right  of  the  company  ootaining  such 

■  In  Erie  s.  Erie  Traction  Co.,  222  franchise  to  permit  other  companies  to 

Fa.  43;  70  Atl.  Rep.  904,   a  street  come  into  the  city  and  use  its  tracks 

rtulway    company    had    obtained    tiie  without  municipal  consent  and  against 

consent  of  the  munidpfdity  to  the  use  municipal  protest.    We  agree  tutt  as 

of  tbe  streets,  but  it  tfuled  to  comply  between  the  companies  tbemaelvea,  so 

with   the   conditions   of   the   consent,  far  as  the  private  rights  of  tbe  corpara- 

and  had  thereby  lost  the  rights  granted  tions  may  be  involved,   there  is  no 

to  it.    It  asserted  the  right  to  use  the  reason    why    a    contractual    relation 

tracks  of  another  rmlroad  by  contract,  should  not   exist  for   the  use,  enjc^- 

and  claimed  that  this  contract  right  ment,  and  occupation  of  the  proper^ 

was  complete  without  the  consent  of  of  either  corporation  by  the  otlier.    A 

the  municipality.    The  court,  however,  very  different  question  arises  when  the 

held  that  the  consent  of  the  munici-  rights   of    the    municipalities   are   in- 

pality   was   necessary,    and    that    the  vmved.      No   matter   what   contracts 

street  railway  company  could  not  use  may  be  made  by  corporations  as  be~ 

the.  existing  tracks  solely  by  virtue  of  tween  themselves,  and  as  only  private 

the  contract.    The  court  declared  that  corporate  rights  may  be  concerned,  no 

althouf^h  the  provision   of  the   Penn-  sucn  contract  is  biniung  upon  a  munici- 

tylvania  Const\t\jHon  that  no  passeiwer  pality  without  its  consent.     The   r^ 

railway  should  be  congtmcUd  within  spondent  company   needs  one   thing 

the  limits  of  any  city,  Ac.,  without  the  more  to  entitle  it  to  the  use  of  the 

consent  of  its  local  authorities,  did  not  streets  in  tbe  city  of  Erie,  and  that  is 

in  terms  apply  to  the  operation  of  such  munidpal  consent.     It  had  municipal 

railroads,  yet  municipalities  had,  inde-  consent  once,  lost  it  b_y  failure  to  per- 

pendently  thereof,  under  the  statutes  form   the  conditions  imposed,   and   it 

and  jurispradenoe  of  thfit  State,  power  cannot  now  secure  by  in&ection  what 

to  impose   reasonable   regulations  on  it  lost  by  nonperformance  of  precedent 

the  operaiiort  as  well  as  to  exact  oondi-  and  suraequent  conditions." 
tions  with  reference  to  the  eonstmetwn,       '  People  *.  Brooklyn,  F.  ft  C.  I.  R. 

and  that,  by  reason  thereof,  a  street  Co.,  89  N.  Y.  75;   Ingersoll  t>.  Nassau 

rulway  company  could  not  run  its  cars  Elect.  R.  Co.,  157  N.  Y.  453,  aS'g  SB 

over   the    tracks   of   another   railroad  Hun  (N.  Y.),  213. 
company   by   agreement   without   the 
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1 1227.  Huaidpal  OonMct;  By  whftt  Body  given.  —  Under  a  con- 
stitutbnal  provision  such  as  tliat  of  the  State  of  New  York,  requiiv 
ing  the  consent  of  "the  local  avthoritiea  having  the  control  of"  the 
street  or  highway  upon  which  the  railroad  is  to  be  constructed,  the 
local  aviharities  whose  consent  b  required  are,  in  the  absence  of  a 
specific  statutory  designation,  those  officers  to  whom  the  control, 
supervision,  and  maintenance  of  highways  are  entrusted.'  The 
scheme  of  municipal  government,  however,  usually  includes  a  legis- 
lative body,  such  as  the  common  council  or  board  of  aldermen, 
which  b  entrusted  with  the  general  management  and  control  of  the 
affairs  of  the  municipality,  including  the  streets  and  public  places, 
as  well  as  executive  officers  upon  whom  administrative  duties  in 
the  supervision  and  maintenance  of  streets  and  public  places  b 
devolved.  The  consent  of  the  local  authorities  of  the  municipality 
b  to  be  regarded  as  a  leg^lative  and  governmental  act,  rather  than 
as  adminbtrative  in  its  nature,  and,  in  the  absence  of  any  controlling 
language  in  thestatute  or  Constittition,  it  b  to  be  ^ven  by  the  leg- 
blative  body,  and  not  by  the  executive  or  adminbtrative  officers.' 

■  Hatter  of  Rochester  Electric  R.  App.  Div.  617.   Where  the  railroad  of  a 

Co.,  123  N.  Y.  351.  street  mlroad  company  ran  through 

tJndeT  the  NeiB  York  CoDstitutioo,  two  villages  and  a  tona,  it  was  held 
the  higkaiajj  commiwionert  are  the  that  the  consent  of  the  lughway  com- 
]xjcal  authorities  of  a  town  whose  con-  miasionerH  of  the  town  was  sufficient  to 
Bent  is  required  by  the  Constitution,  authoiize  construction  within  the  town 
Hatter  of  Rochester  Elect.  R.  Co.,  123  limits,  and  that  a  failure  to  obtain  the 
N.  Y.  351;  Geneva  &  W.  R.  Co.  v.  consents  of  the  local  authoiities  of  the 
New  York  Cent.  &  H.  R.  R.  Co.,  163  villagBS  waa  inunaterial  so  far  as  coo- 
N.  Y.  228,  rev'g  24  N.  Y.  App.  Div.  cemed  conatructjon  within  the  town. 
335,  631.  Although  the  use  and  con-  Geneva  ft  W.  R.  Co.  v.  New  York  C. 
trol  of  a  highway  in  a  town  has  been  &  H.  R.  R.  Co.,  163  N.  Y.  228,  rev'g  24 
transferred  by  statute  to  a  turnpike  N.  Y,  App,  Div.  335,  631. 
comoany,  the  highway  comniisnanera  When  the  consent  of  the  munici- 
of  toe  town  still  have  general  control  pality  is  required  by  statute  and  the 
over  it  as  a  highway,  and  the  consent  of  statute  also  requires  notice  of  the  time 
the  highway  commissLoners  is  required  and  place  of  a  hearing  to  be  given,  such 
for  the  construction  of  a  railroad  notice  is  essential  to  the  vahdity  of  the 
thereon.  The  consent  of  the  turnpike  consent.  Harvey  v.  Aurora  A  G.  R. 
company  alone  is  not  sufficient.  Mat-  Co.,  186  lU.  283.  Where  a  statute  re- 
ter  of  Rochester  Elect.  R.  Co.,  123  quired  the  consent  of  the  peopie  ot  the 
N.  Y.  351.  Where  a  bridge  was  con-  city,  it  was  held  that  the  coundl  was 
structed  partly  in  one  village  and  partly  without  authority  to  give  the  consent, 
in  another  and  each  village  waa  in  a  and  that  a  vole  of  the  Sectors  was  re- 
difletent  town,  it  was  hela  that  as  the  quired.  Havana^  v.  Mobile  &  G.  R. 
village  trustees  bad  no  authority  over  Co.,  78  Ga.  271.  Consents  by  township 
the  eanstruction  and  maintenance  of  authorities  held  to  be  invaud  because 
the  bridge,  the  highway  commissionera  procured  by  briberu  or  otiter  corrupt 
<rf  the  two  towns  were  the  local  au-  procficM.  Lehigh  Coal  &  Nav,  Co.  v. 
thorities  whose  consent  was  required  to  Inter-County  St.  R.  Co.,  167  Pa.  76; 
the  construction  and  operation  of  a  Tamaqua  &  L.  St.  R.  Co.  v.  Inter- 
railroad  on  the  bridge.  Wheatfield  v.  County  St.  R.  Co.,  167  Pa.  01 ;  Thomas 
Tonawanda  St.  R.  Co.,  92  Hun  (N.  Y.),  u.  Inter-County  St.  R.  Co.,  167  Pa.  120. 
460;  Lysander  v.  Syracuse,  L,  ft  B.  R.  '  Ghee  *.  Northern  Union  Gas  Co., 
Co.,  31  N.  Y.  Misc.  330,  aS'd  51  N.  Y.  158  N.  Y.  610;  People  e.  Consolidated 
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But  a  constitutiooal  provision  such  as  that  to  be  found  in  the  Con- 
stitution of  the  State  of  New  York  does  not  deprive  the  l^slabire 
of  its  general  power  and  control  over  the  administration  of  muni- 
cipal affairs,  and  does  not  preclude  a  designation  by  statutory  enact- 
ment of  a  body  or  officials  other  than  the  council  or  other  local 
legislative  body  as  the  source  of  the  prescribed  consent.  Notwith- 
standing the  constitutional  provision,  the  legislature  may,  from  time 
to  time,  designate  the  local  aidkoriiies  to  whom  the  control  of  streets 
and  highways  shall  be  entrusted,  and  may  specify  the  particuhiT 
body  or  bowl  that  shall  be  deemed  to  have  such  control  within  the 
meaning  of  the  requirement  of  the  Constitution.*    The  power  to 

Tel.  &  Elect.  Subw&jr  Co.,  1^  N.  Y.  third  and  twentr-fourth  wards  o(  New 


nulroad,  the  city  acts  in  a  govtmmerUal,  control  of  the  streeta  fta  to  require  his 
and  not  in  a  private  capacity.  Potter  consent  ia  addition  to  that  of  the  com- 
V.  Calumet  Elect.  St.  R.  Co.,  158  Fed.    roon  comicil. 

Rep.  521.  A  proceeding  under  the  A  laxoayer's  action  to  b&v%  tite  ooa- 
New  Jersey  statute  to  "  locate  "  the  sent  of  toe  local  authorities  to  the  con- 
tracks  lA  an  electric  street  railway  is  a  struction  of  a  street  surface  nulroad 
Uffiilative  and  not  a  judtcuiZ  act,  and  in  declared  void,  will  not  lie  under  the 
ibe  sWnce  of  a  statutory  requiremeat  f/ev>  York  statute  as  an  action  to  pre- 
to  that  effect  notice  thereof  need  not  vent  waste  or  injury  to  the  property 
be  nvea.  Moore  v.  Haddonfield,  62  of  the  city,  or  as  an  action  to  restrain 
N.  J.  L.  386,  aff'g  61  N.  J.  L.  470.  the  consent  on  the  ground  that  it  waa 
See  abo  Rutherford  v.  Hudson  River  based  upon  and  procuied  by  fraud  oa 
Traction  Co.,  73  N.  J.  L.  227,  238.  the  part  of  the  mumcipal_  authorities 

Although  the  general  aupervision,  or  as  an  action  to  restrain  an  illeKal 
maintenance,  care,  and  control  of  parka  act,  because  the  courts  have  not  the 
and  public  places  are  vested  in  a  de-  power  bo  inquire  into  the  motives  in- 
partment  or  commismoner,  such  author-  ducing  legislative  action,  whether  such 
ity  does  not  confer  upon  the  commis-  action  be  taken  by  the  legislature  (rf 
(doner  the  power  to  give  consent  to  the  the  State,  or  the  common  council  of  a 
use  c^  the  park  lands  or  ways  for  the  city.  Kittingcr  n.  Buffalo  Traction 
purpose  of  laying  down  the  wires  or  Co.,  160  N.  Y.  377.  As  to  suits  by  tax- 
conduits  of  an  electric  lighting  com-  payers,  see  poit,  chapter  on  Remedies. 
pany.  The  use  of  a  parkway  tor  wiiere  a  statute  incorporated  a  street 
appliances  designed  for  supplying  elec-  railroad  company,  but  required  that 
tncity  to  private  consumers  is  not  con-  the  consent  of  the  city  council  shall  be 
nected  with  that  ordinary  and  primary  obtained  to  the  construction  of  the 
enjoyment  of  it  which  ought  to  be  sub-,  railway,  the  Sunreme  Court  of  Penn- 
jectcd  to  the  control  of  the  park  de-  sylvama  held  that  an  ordinance  r^ 
partment.  It  constituteB  a  privilege  fusing  the  consent  of  the  city  as  con-' 
to  use  the  parkway  as  a  means  of  car-  trary  to  the  public  interests  eaiiauaUd 
lying  on  a  general  business,  and  as  the  power  conlerred  upon  the  company 
such  it  shoAUd  be  left  subject  to  the  and  tlie  council,  and  a  subsequent  ordi- 
jurisdiction  of  the  municipal  authori-  nance  giving  a  consent  qualified  by 
ties  ordinarily  entrusted  with  the  con-  conditions  was  utira  vires.  Muaser  v, 
tool  of  such  matters.  People  v.  Coler,  Fairmont  A  A.  St.  R.  Co.,  7  Ana.  L. 
190  N.  Y.  268,  rev'g  121  N.  Y.  App.   Reg.  (o.  a.)  284. 

Div.  898.  In  Bohmer  e.  Haffen,  161  '  In  Wilcox  v.  McOellan,  185  N.  Y. 
N.  Y.  390,  aff'g  36  N.  Y.  App.  Div.  381.  9,  aff'g  110  N.  Y.  App.  Div.  378,  the 
it  was  held  that  the  commissioner  oi  legislature  had  passed  certun  statutes 
street  improvements  for  the  twenty-  transferring  la  lie  board  of  estimate  and 
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conseot  to  the  coDstnictioD  of  the  raihoad,  whether  conferred  by 
constitution  or  by  statute,  is  incapable  of  delegation,  and  must  be 
fairly  and  intelligibly  exercised  by  the  local  authorities  to  whom 
the  duty  is  entrusted.  Hence,  when  the  consent  of  the  municipality 
is  required,  the  city  cannot  make  e  gener^  grant  or  ^ve  a  general 
consent  to  a  railroad  company'  to  construct  its  railroad  whenever 
the  company  may  desire,  through  such  streets  as  the  company  may 
from  time  to  time  elect  to  use.  This  is  a  surrender  to  the  rulroad 
company  of  the  right  of  the  municipality  to  designate  or  consent 
to  the  construction  in  particular  streets.*  No  particular  mode  of 
manifesting  the  municipal  consent  to  the  construction  of  a  railroad 
or  other  public  utility  in  the  city  streets  is  prescribed  by  the  Maaa\ 
constitutional  provision,  and  in  such  case  it  has  been  said  that  so 
far  as  the  Constitution  is  concerned,  such  consent  may  be  either 
express  or  implied.'  And  it  has  also  been  held  that  the  consent  of 
the  municipality  required  by  statute  may  be  fresumed  where  the 
streets  of  the  municipality  have  been  used  for  a  long  period  of 
years  by  the  company  under  such  circumstances  as  to  amount  to 
a  claim  of  the  n^t  to  use  them.' 

apportionmerd  of  the  city  of  New  York  within  the  muninpal  limits,  and  that 
the  power  to  gr&Dt  franchisee  to  use  the  coDsent  of  the  municipslity  which 
iCtiib  cit^  streets.  It  was  objected  to  was  requited  to  enable  the  comuny  to 
this  legislation  that,  at  the  tune  of  ita  use  the  streets  at  places  where  the  rail- 
enocbnent,  tA«6t>anio/(iU«rm0nconsti-  road  crossed  them,  was  not  vend  be- 
tuted  the  sole  authority  having  control  cause  it  omitted  to  designate  the  pointe 
of  the  streets  and  the  power  to  give  at  which  the  railroad  might  be  con- 
consent  to  their  use  for  railroad  pur-  structed  across  the  respective  streets, 
poees  within  the  meaulnK  of  the  Con'  Chicago  Sl  W.  I.  R.  Co.  v.  Dunbar,  100 
stitution.    The  court  held  that  even  if  111.  110. 

this  were  true,  which  however  was  not  '  Per  Honey,  J.,  in  Missouri  lUv. 
the  case,  the  legislature  might  toke  such  Tel.  Co.  n.  MitcheU,  22  8.  Dak.  191;  116 
authority  away  from  one  body  of  local  N.  W.  Rep.  69.  In  this  coae,  an  ordi- 
authoiities  and  transfer  it  to  some  other  nance  granting  the  consent  ot  the  mu- 
board  or  department,  and  that  the  nicipahty  to  the  construction  of  a  tele- 
statute  in  question  did  not  violate  the  phone  tme  was  adopted  at  a  "P°cial 
constitutional  provision  referred  to.  meeting  of  the  city  council.  There- 
See  also  Pettit  V.  McCIellan,  186  N.  Y.  after  the  com^^y  proceeded  to  erect 
52S,  aS'g  110  N.  Y.  App.  Div.  390.  its  poles  and  wires  and  expended  lar^ 

'  Lcnansport  R.  Co.  v.  Loganaport,  sums   of   money.      The    city   authon- 

114  Fed.  Rep.  688.    In  this  case  power  ties  took  part  m  such  erection  to  the 

was  conferred  by  statute  upon  the  mu-  extent  of  designating  the  places  where 

nidpaHty  to  consent  to  "  tne  location,  the  poles  should  be  erected  and  super- 

Burvey,  and  construction  of  any  street  vising  the  work.    It  was  held  that  inaa- 

nulroad  through  or  along  the  public  much  as  no  [Articular  mode  of  giving 

streets  ot  any  dty."  the  constitutional    consent   was   pre- 

But  where  a  steam  railroad  com-  scribod,  the  consent  of  the  munidp&li^ 

pony  was  organiied  for  the  purpose  of  was  auffidentiy  manifested,  and  (nat  ft 

constructing  a  rulroad  between  cer-  was  estopped  to  object  to  the  validity 

tain  designated  points,  and  the  com-  of  tbe  consent  given  and  the  rsgulari^ 

pajiy  was  by  statute  and  by  its  charter  of  tbe  special  meeting  at  which  it  wu 

authorized  to  designate  its  own  route,  given. 

it  was  held  that  toe  city  bad  no  au-       '  Chicago  v.  Union  St«c]nrard  Co., 

thority  to  designate  the  route  even  164  111.  224;  New  Castk  v.  Lake  Erio 
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§  I22S.   Oonstltnttonftl  Bsqnlrenwitt  of  Haiildp»l  OoiUMBt;  Pswar 

of  Lflgislatnrs.  —  Altliough  the  legislature  may  be  prohibited  by 
constitutional  provisions  from  authorizing  the  construction  of  a 
street  railroad,  or  telegraph  or  telephone  line,  or  other  structures  in 
the  streets  for  the  public  service,  without  the  consent  of  the  munici- 
pality, the  franchise  or  right  to  use  the  streets  therefor  prwa  from 
the  Staie,  and  lud  from  the  municipality^   A.  constitutional  requirement 

A  W.  R.Co.,  155Ii)d.  18;  Raynoldsv.  proviaon  referred  to  in  &  pieceding 
Cleveland,  28  Oluo  Cir.  Ct,  463,  aff'd  76  aection,  O'Brien,  J.,  aaid:  '*The  au- 
Ohio  St.  619;  Seattle  v.  Columbia  A  tbority  to  make  use  of  the  public  streeU 
P.  S.  R.  Co.,  6  Waah.  379;  Spokane  of  a  city  for  railroad  purpoaes  primarily 
6t.  R.  Ck>.  V.  Spokane  ^alls,^  6  Wash,  resides  in  the  State,  and  is  a  port  ot 
521;  State  v.  Spokane  St.  R.  Co.,  19  the  sovereign  power,  and  the  right  or 
Wash.  518,031.  Consent  of  municipaU  privilege  of  constructing  and  operating 
ity  impliai  from  tuxptieaence  in  con-  railroaas  in  the  streets,  which  for  con- 
section  and  operation  of  railroad,  venience  is  called  a  franchise,  must  al- 
North  Jersey  St.  R.  Co.  v.  Newark  ways  proceed  from  that  source,  what- 
Street  Com'iB,  73  N.  J.  £q.  106;  S7  ever  ma^  be  the  agencies  through 
Atl.  Rep.  691.  In  JVebnuika,  where  a  whicb  it  is  eoikferred.  Tiie  use  or  occu- 
street  nulway  had  b^n  constructed  pation  of  the  streets  for  such  purposes, 
and  was  in  operation,  it  was  held  that  without  the  grant  or  permission  <rf  the 
even  the  Slate  uioi  estopped  to  attack  State  through  the  l^slature,  consti- 
the  regularity  or  validity  of  the  pro-  tutes  a  nuisance,  which  may  be  re- 
ceedings  by  which  the  vote  of  the  strained  by  individuals  injuriously 
electors  of  the  municirali^  was  given,  affected  thereby  (Fanaing  v.  Osbome, 
State  V.  Uncobi  St.  R.  Co.,  80  Neb.  102  N.  Y.  441).    The  city  authorities 


.    State  V.  Citizens  St.  R.  Co.,  80  have  no  power  to  grant  the  right,  e? 
157.  cept  in  so  far  as  they  may  be  authorise 

a  city  deals  with  a  corporation   by  the  legislature,  and  tnen  only  ii 


exercising  a  street  franchise  as  validly  manner  and  upon  the  conditions  pre- 
incorporated,  such  city  cannot  que»-  scribed  by  the  statute  (Davis  v.  New 
tion  Its  right  to  exerciBe  the  franchise  York  CSty,  14  N.  Y.  506;  Milhau  t. 
on  the  KTOuod  that  it  is  in  fact  not  Sharpe,  27  N.  Y.  611;  People  v.  Kerr, 
vftUdl^   incorporated.      The    right    to  27  N.  Y.  188)." 

question  the  incorporation  belongs  to  In  Citizens'  Street  R.  Co.  r.  City  R. 
the  State  alone.  Wyandotte  Elect.  L.  Co.,  54  Fed.  Rep.  647,  649,  aft'd  166 
Co.  V.  Wyandotte,  124  Mich.  43;  Kala-  U.  S.  567,  Woods,  C.  J.^  who  delivered 
mazoo  V.  Kalamaioo  H.  L.  ft  P.  Co.,  the  opinion  of  the  Circuit  Court  of 
124  Mich.  74.  But  there  can  be  no  Appeals,  in  speaking  of  a  franchise 
estop)>el  of  the  municipality  where  the  n^nted  under  a  statute  which  required 
municipality  had  no  power  to  consent  the  consent  of  t^e  common  council, 
to  construction,  or  to  grant  the  right  said:  "The  consent  of  the  common 
or  privilege.  State  c.  Monroe,  40  Wash,  council  being  required,  it  is  in  a  sense 
545.  true  that  the  franchise  is  granted  by 

'  Dakota  Central  Tel.  Co.  v.  Huron,  the  city,  since  the  ultimate  right  is 
165  Fed.  Rep.  226;  Mobile  d.  Louis-  acquired  or  becomes  effective  only 
villc  A  N.  R.  Co.,  84  Ala.  115;  State  upon  the  giving  of  that  consent.  But 
V.  Red  Lodge,  30  Hont.  338;  Asbury  the  power  to  construct  tracks,  switehes, 
ParkAS.G.R.Co.f.Neptune,73N. J.  side  tracks,  or  turnouts  upon  the 
Et).  323;  67  Atl.  Rep.  790:  Missouri  streets,  and,  by  implication,  the  right 
River  Tel.  Ck).  t>.  Mitchell,  22  S.  Dak.  to  run  cars  thereon,  is  conferred  by  the 
191;   lis  N.  W.  Rep.  67.  statute,  or,  in  other  words,  is  derived 

In  Bcekman  v.  Third  Avenue  R.  Co.,  directly  from  the  State,  so  that  strictiy 
153  N.  Y.  144,  aff'g  13  N.  Y.  App.  Div.  speaking,  the  dly  does  not  grant  the 
279,  a  case  which  involved  the  validity  franchise,  but  simply  consents  to  its 
of  a  right  granted  through  power  dele-  exercise."     In  Homestead  St.  R.  6). 

S ted  to  a  municipal  corporation  after  v.  I^ttsburg  &  H.  St.  R.  Co.,  166  Pa. 
i    adoption    of    the    constitutional   162,  the  court  said,  referring  to  the 
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that  no  street  railroad,  telegraph  or  telephone  line,  or  otiier  public 
utility,  shall  be  constructed  within  the  limits  of  any  city  without  the 
consent  of  the  local  authorities,  is  not  a  grant  of  auUiority  to  the 
municipality  to  create  and  grant  franchises  in  streets.  It  is  a  r^ 
atrictum  on  the  legulatvre  only,  and  the  municipality  still  requires 
legislative  authority  to  enable  it  to  make  an  effective  grant  or  to  ^ve 
its  consent'  Such  a  constitutional  requirement  does  not  otherwise 
restrict  or  limit  the  powers  of  the  le^lature.  Thus,  the  legislature 
may  impose  additional  requirements  upon  the  grantee  of  the  fran- 
chise or  right,  such  as  that  the  consent  of  a  railroad  corporation 
owning  and  operating  a  street  railroad  in  the  street  be  obtained.' 
And  so  long  as  the  le^lature  leaves  the  municipality  free  to  ^ve  or 
withhold  its  consent,  the  municipality  itself  is  subject  to  control  and 
regulation  by  the  legislature  in  its  action  thereon.  Thus,  it  has  been 
held  that  the  le^lature,  by  virtue  of  its  general  power  over  munici- 
palities, may  regulate  the  mode  or  manner  in  which  the  consent 
shall  be  given  by  the  authorities  having  the  control  of  the  street, 


requirement:  "The  mtmiidpal  consent  such  easements.     The  right  to  make 

of  itaelf  can  confer  no  nght.     The  such  grants  may  be  conferred,  subject 

munidpality  has  no  ixtwer  to  confer  only  to  such  terms  and  conditions  as 

the  franchise.    But  it  is  the  franchise,  the  municipality  may  impose,  or  it 

and  tiiat  alone,  which  gives  the  legal  maf   surround   the   power   with   such 

right  to  build  the  railway.    When  ttie  limitations  as  it  shall  deem  wise.     It 

franchise  is  granted,  authority  is  con-  cannot  [in  Michigan]  retiuire  that  the 


ferred  to  la^  the  track,  and  it  can  then  municipality  shall  bjicivitic  me  puntsia 

truly  be  said  that  the  laying  of  a  track  coofen^d.  That  must  be  left  to  the  ^a- 

IB  authorised.      Municipal   consent   is  cretion  of  the  municipal  authorities." 
only  essential  to  the  execution  of  the         Under  tlie  provision  of  the  Conatitu- 

authority,  not  at  all  to  its  creation,"  tion  of  N^atka  requiring  the  consent 

We  hiave  referred  elsewhere  to  the  of  the  majority  of  the  electoTx  of  a  cily 

application   of   the   principle   of   self-  to  the  construction  and   operation  of 

govermnent,  which  is  so  lully  tecog-  a  street  railroad   therein   (ate   j  1223 

niied  bv  the  courts  of  Michigan  (see  anie),  the  franchise  is  not  derived  from 

a.T\te,    Sl  99,    119,    120).      In    Detroit  the  munidpahty  through  the  enactment 

Qtisens'  St.  R.  Co.  v.  Detrtut,  04  Fed.  of  the  ordinance  submitting  the  ques- 

Rep.  628,  642,  Larton^  C.  J.,  said  with  tion  to  vote,  and  the  vote  of  the  elec- 

reference   to   this  principle  and   the  tots  thereon,  but  is  derived  from  the 

power  of  the  I^islature  to  conf— --••*-  "' •■■—  '<- >-    **-  '—-i-' — 

upon  street  railway  companii.    . 

is  evident  that  the  l^cislature  could  1__. 

rint  to  any  street  railway  the  right        '  Missouri  River  Tel.  Co.  v.  Mitchell, 

eonttnict  and  operate  its  road  upon  22   8.  Dak.  191 ;  116   N.  W.  Rep.  67. 

ai^  particular  street.    It  may  provide  To  the  effect  that  the  municipal  con- 

for   the   incorporation   of   such   com-  sent  can  only  be  given  to  a  corpora- 

panisB,   and   endow   them    with    the  tion  having  a  valid  charter  to  cod- 

Ilanchtses    neoesaary.      But    for    the  struct    the   mlway.  see    Philadelphia 

necessary  street  rights  they  must  be  v.  River  Front  R.  Co.,  173  Pa.  334. 
referred  to  the  onljr  authority  which         •  Matter  of  Thirty-fourtii  Bt  R.  Co., 

can  gtant  such  privil^jes,  —  the  local  102  N.  Y.  343.    See  also  Jersey  CSty  v. 

govermnent    of    the    municipaUty    in  North  Jersey  St.  R.  Co.,  74  N.  J.  L. 

which  it  is  proposed  to  operate  such  774,  780,  afrg  73  N.  J.  L.  176. 
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and  may  prescribe  the  conditions  upon  which  it  may  be  ^t«l' 
There  is  grave  doubt,  if  no  contract  obligation  is  vioUted, 
whether  any  right  which  is  beyond  legislative  power  vests  in  the 
municipality  by  reason  of  a  condition  attached  to  its  consent,  even 
where  the  consent  has  been  given  pursuant  to  a  constitutional  pro- 

'  Beekman  v.  Third  Ave.  R.  Co.,  Bent  was  not  void  as  well  as  the 
153  N.  Y.  144,  152,  afT^  13  N.  Y.  App.  conditioa  on  which  it  woa  given.  But 
Div.  279.  See  also  Mumauh  River  Tel.  it  would  t«quire  a  very  e^r  case  of 
Co.  0.  Mitchell,  22  S.  Dak.  191;  116  the  contravention  (rf  some  controlling 
N.  W.  Rep.  67.  It  would  seem  to  be  ^d  paramount  principle  of  public 
clear  that,  1^  reason  of  the  plenary  policy  to  justify  an  interference  by 
power  of  the  l^ialaturc  over  the  cre&-  the  courts  t4)  put  a  limit  on  the  un- 
tion  and  powers  of  municipal  corpora-  limited  constitutional  grant."  In 
tjons,  a  constitulJanal  proviaion  which  Plymouth  t>.  Chestnut  Hill  &  N.  R.  Co., 
simply  prohibits  the  granting  of  a  163  Pa.  181,  187,  the  legislature  had 
franchise  or  right  to  use  the  streets  for  enacted  that  a  street  railroad  con- 
tfae  purpoaea  of  a  public  service  cor-  structed  puiBUant  to  statute  should  be 
poration  without  the  consent  of  the  completed  within  two  years  after  ob- 
municipolity  would  not  preclude  the  taimng  its  franchise  unless  the  time 
legislature  from  imposing  conditions  should  be  extended  by  the  proper 
and  restrictions  upon  the  charter  pow-  local  authorities,  and  the  Supreme 
ets  of  the  company  or  even  upon  the  Court  held  that  the  local  authoiities 
power  of  the  municipaUty  to  grant  the  might  require  completion  at  the  rail- 
consent,  ijrovided  always  that  the  sub-  road  within  a  shorter  time.  The  court 
stantial  right  to  give  or  withhold  the  below  had  held  that  the  consent  of  the 
consent  u[)on  the  prescribed  conditions  municipality  was  void,  because  it  did 
be  not  denied  to  the  municipality.  But  not  comply  with  the  tenns  of  the  stat- 
in Permnfiwatia  the  Supreme  Court  ap-  ute.  The  Supreme  Court,  however, 
pears  in  the  case  next  cited  to  have  held  that  the  limit  prescribed  by  the 
expressed  or  intimated  the  contisry  statute  was  placed  upon  the  charter 
view.  Thus,  in  Allegheny  c.  Millville,  powers  of  the  company,  and  that  aa  a 
E.  A  S.  St,  R.  Co.,  159  Pa.  411,  limitotion  upon  the  charter  powers  of 
Milehell,  J.,  a  very  able  and  learned  the  company  the  provision  of  the  stat- 

I'udge,  said :  "  It  is  conceded  that  the  ute  was  a  v«hd  exerdae  of  the  le^s- 

aciU    authorities    may    impose    some  lative   power.      Milclieli,  J.,  said  with 

conditions,  such  aa  uiose   relating  to  reference    to   a   conflict   between   the 

the  poUce  power,  but  where  is  the  grant  Constitution  and  the  statute ;  "  If  there 

to  any  otber  body  to  supervise  and  were  the  conflict  between  the  eoodi- 

iWt  the  conditions,  or  say  what  they  tions  of  a  consent  and  the  statute  that 

shaU  be?    The  l^i^ture  cleariy  can-  the  learned  judfe  [belowj  supposed,  the 

not  do  it.     The  very  purpose  of  the  statute  not  the  Constitutioa  would  have 

provision  was  to  put  an  end  to  the  to  give  vny."    It  is  to  be  noted,  how- 

l^islature's    interference.       Nor    can  ever,  that  in  a  more  recent  case  lau- 

the  court  trespass  upon  the  discretion  guage  was  used  by  the  Supreme  Court 

given  absolutely  by  the  Constitution  which  seems  to  imply  that  the  power 

to  the  local  bomea.    We  do  not  under-  of   the  municip^ty  to  attach  condi- 

take  to  say  no  condition  could  possibly  tions  is  not  unlimited.   Thus,  in  Hiners- 

be   attached    to    the    consent,    which  ville  v.  Schuylkill  Elect.  R.  Co.,  206 

would  not  be  an  abuse  of  or  transcend  Pa.  394,  401,   PeB,  J.,  said:    "The 

the  diBcretion  given.    A  condition,  con-  power  of  the  borough  to  give  or  refuse 

ceivable  for  the  purpose  of  illustration,  consent  to  the  occupation  of  its  streets 

that  the  members  of  council  voting  for  was  unqualified,  and  the  power  to  im' 

the  consent  should  have  perpetual  free  pose  reawnabU  conditions  necessarily 

passes,  or  other  gratuities,  might  be  miplied."    The  remarks  of  the  court 

declared   void   as   against   the   tunda-  in  these  cases  were  made  with  refer- 
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vision.  The  city  is  the  creature  of  the  State,  and  the  legislature  has 
supreme  control  of  the  affairs  of  the  city,  except  in  so  far  as  it  may 
be  restricted  by  the  provisions  of  the  Constitution.  It  would  seem, 
therefore,  that  any  stipulation  or  advantage  which  the  mwiieipalUy 
may  obtain  by  reason  of  a  condition  attached  to  a  consent  is  within 
the  le^ative  control  to  the  same  extent  as  any  other  corporate 
matter.  Whether  such  a  condition  or  advantage  obtained  by  the 
municipality  by  reason  of  a  condition  attached  to  a  consent  given 
pursuant  to  the  Constitution  be  within  the  control  of  the  legislature 
or  not,  it  has  been  held  by  the  Supreme  Judicial  Court  of  Massachu- 
setts, and  by  the  Supreme  Court  of  the  United  States,  that  such  a 
benefit  or  advantage,  enuring  to  the  municipality  by  reason  of  a 
condidoQ  to  a  consent  or  grant  of  a  location  pvea  or  made  pursuant 
to  statute,  is  not  exempt  from  le^lative  control,  and  the  legislature 
has  the  right  as  respects  the  municipality  to  modify  or  abrogate 
the  conditions  on  which  the  locations  in  the  sti«et  end  public  ways 
have  been  granted,  although  such  conditions  may  have  been  origi- 
nally imposed  by  the  city.' 

>  In  Springfield  v,  Springfield  St.  R.  Co.,  196  U.  S.  539,  a&'e  1S2  Haas.  49. 

Co.,  182  Mass.  41,  it  waa  held  that  the  Hr.  Justice  Peckham,  who  delivered  the 

city  acted  in  behalf  of  tbe  pubhc  in  opinion  of  the  United  States  Supreme 

r^^rd  to  oertiun  extensioiu  of  location  C^urt,  said :  "  It  aeems  pltun  to  us  that 

<rf  a  street  »iliraiy,  and  that  the  le^a-  the  asserted  right  to  demand  the  con- 

lature  bad  the  ri^t  to  modify  or  abro-  tdnuance  of  the  obligation  to  pave  and 

Kte  tbe  condiUonB  upon  which  the  repair  the  streets,  as  contained  in  the 
■ationa  in  the  streeta  and  public  ways  oitlen  or  decrees  of  the  board  of  aider- 
had  been  gnnted,  after  such  conditions  men  granting  to  tlie  defendant  the 
had  been  originally  impMed  by  the  right  to  extend  the  locations  of  its 
city.  In  anotner  case  which  was  de-  tracks  on  the  conditions  named,  does 
doed  l^  the  Supreme  Judicial  Court  not  amount  to  property  held  by  the 
d  MauaekKteOt  at  the  same  time,  corporation  which  the  l^alature  is 
extensiona  of  location  of  a  street  rail-  imable  to  touch,  either  by  way  of  lim- 
vvay  were  applied  for  and  ^nted  upon  itation  or  eictjnguishment.  If  these 
the  condition  or  restriction  that  the  restrictions  or  conditions  are  to  be 
street  should  be  paved  between  the  regarded  as  a  contract,  we  think  the 
rails  and  outside  tnereof  to  the  street  legislature  would  have  the  same  riglit 
curb,  and  these  conditions  were  ac-  to  terminate  it,  with  tiie  consent  of 
cepted  and  the  acceptance  duly  filed  the  railroad  company,  that  the  aty 
in  the  dty  clerk's  office.  Subeequentiv  itself  would  have.  These  restrictions 
the  legialature  passed  a  statute  whicn  and  conditions  were  of  a.  public  nature, 
relievM  the  street  railway  company  imposed  as  a  means  of  collecting  from 
from  this  obligation.  It  was  held  by  the  railroad  company  part,  or  poeaibly 
tbe  Supreme  Court  of  the  United  the  whole,  of  the  expenses  of  paving  or 
States,  affirming  the  decision  of  the  repaying  the  streets  m  which  the  tracks 
Supreme  Judici^  Court  of  Massachu-  were  laid,  and  that  method  of  collec- 
aetts,  that  this  statute  was  not  void  as  tion  womd  not  become  an  absolute 
violating  the  impairment  of  obliga-  property  right  in  favor  of  the  city,  as 
tion  clause  of  the  Federal  Constitu-  afainst  the  richt  of  the  legislature  to 
tion,  because  it  reUeved  the  company  alter  or  abolish  it,  or  substitute  some 
from  tbe  obligation  to  pave  and  repair  other  method  with  the  consent  of  the 
the  streets  iropoeed  upon  it  by  the  con-  company,  even  though  as  to  the  com- 
ditions  exacted  by  the  municiraJity.  pony  itsdf,  there  might  be  a  contract 
Worcester  v.  Woroester  ConaoL  St.  R,  not  alterable  ev^pt  with  ita  consent. 
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§  1229  (706).  OonuntotMnnlclpftUlr;  Power  to  kttuh  Oondldou. 
—  So  far  as  concerns  the  power  of  the  municipaliiy  to  attack  condUiotu 
and  restricliona  to  a  grant  or  consent,  no  fundamental  distinction 
appears  in  the  decisions  between  a  general  del^ation  of  authority 
to  a  municipality  to  grant  consents  or  rights  to  use  the  streets  for 
railroad,  telegraph,  telephone,  and  other  public  purposes,  and  a  sim- 
ple requirement,  whether  constitutional  or  statutory,  that  no  streets 
shall  be  used  for  these  purposes  without  the  consent  of  the  munici- 
pality. The  power  possessed  by  the  State  to  attach  as  a  conditbn  to 
the  grant  of  a  franchise  to  a  quaav-puh^c  corporadon  the  performance 
of  duties  beneflcial  to  the  public  may  be  exercised  by  the  municipal- 
ity under  a  delegated  power  to  grant  to  such  a  corporation  the  use 
of  its  streets; '  and  when,  under  the  Constitution  or  the  statutes  of 
a  State,  a  railroad  company  or  other  public  service  corporation  is 
forbidden  to  construct  its  railroad,  telegraph,  or  telephone  line,  or 
other  structures  in  or  upon  the  streets  of  a  city  "without  the  consent 
of"  the  city  or  of  specified  local  authorities,  the  municipal  authorities 
are  not  limited  to  a  simple  granting  or  denial  of  the  right  of  way,  but 
may  prescribe  condttioos  on  which  the  consent  is  ffven,  and  valid 
conditions  or  restrictions  accepted  by  the  railroad  or  other  public 
service  corporation  are  binding  upon  the  parties.'    But  it  is  apparent 

If  this  conteDtion  of  the  dtv  were  held  with  a  differept  material  and  aanoaa  one- 
valid^  it  would  verv  Ui]gely  diminish  fourth  of  the  cost  thereof  on  tim  raSl- 
the  right  of  the  l^slature  to  deal  with  road  oompany.  Binninger  v.  New 
its  creature  in  pubbe  matters,  in  a  York,  177  N.  Y.  199,  modifying  80 
manner  which  the  legislature  might  N.  Y.  App.  Div.  438.  See  lUao  He- 
regard  08  for  the  public  welfare."  chanicville  v.  Stillwater  A  H.  R.  Co., 
In  New  York  it  has  been  held  that  a  35  N.  Y.  Misc.  513,  aff'd  67  N.  Y.  App. 
condition  attached  to  the  consent  of  Div. 628,and  174N.  Y.  607:  Rochester 
a  dtj  te  the  construction  of  street  c.  Rochester  R.  Co.,  l^N.  Y.  99,  rev'g 
railroad  that  the  company  keep  the  98  N.  Y.  App.  Div.  521. 
pavement  within  ite  tracks  and  three  '  People  v.  Suburban  R.  Co.,  178 
feet  on  each  side  thereof  in  repair  with  III.  594. 

certain  stone  and  under  the  direction        '  Richmond,  F.  ft  P.  R.  Co.  v.  Rich- 

of  the  authorities  to  be  designated  by  mond,  96  V,  B.  521 ;   Pacific  R.  Co.  v. 

n  council  did  not  constitute  Leavenworth,    1   Dill.    -     -    — 


a   private   contract   between   the  rail-  Pittsburgi  C.  ft  St.  L.  R.  Co.  v.  Hood, 

road  company  and  the  mimicipaLty,  94  Fed.  Rep.  618;  Mercantile  Tnwt  ft 

but  is  rather  in  the  nature  of  charter  Depoait  Co.  p.  Collins  Park  ft  B.  R  Co., 

l^islation,  which  may  be  at  any  time  101  Fed.  Rep.  347;    Southern  BeU  T. 

amended  as  the  legislature  deems  neces-  ft  T.  Co.  v.  Richmond,  103  Fed.  Rep. 

sarv  in  view  of  the  changed  conditions  31,  aff'g  98  Fed.  Rep.  671 ;   Bellville  v, 

and  the  interesta  of  the  general  public.  Citizens'   Horse  R.  Co.,  152   111.    171; 

since  the  powers  of  the  municipality  Indianapolis  ft  C.  R,  Ck>.  v.  lAwrence- 

in  respect  to  the  control  and  regulation  burg,   34    Ind.   304;     City   R.   Co.   v. 

of  its  streets  are  held  in  trust  for  the  Citizens'  St.  R.  Co.  (Ind.),  52  N.  E, 

public  benefit,  and  it  cannot  release  Rep.  157;  Mordfaurst  v.  Ft.  Wayne  ft 

control    thereof    for   all    future    time.  8.    W.    TractJon   Co.,   163    Ind.   268; 

The  city  may,  therefore,  under  sub-  Postal  Tel.  ft  Cable  Co.  v.  Newport 

sequent    legislative    authority,    adopt  (Ky.),  76  S.  W.  Ron.  159;   Northern 

and  enforce  a  resolution  to  repave  a  Cent.  R.  Co.  v.  Baltunore,  21  Hd.  93; 

street  through  which  the  railroad  runs  Rapid  R.  Co.  v.  Mt  Clemens,  118  Mich. 
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that  there  ia  a  limit  to,  or  qualification  of  tlie  character  of,  the  con- 
ditions which  may  be  imposed  by  the  municipality.  Although  the 
statute  or  constitutional  provision  may  simply  require  the  consent 
of  the  municipality,  it  is  usual  to  ^ve  that  consent  in  the  form  of  an 
ordinance  containing  stipulations  and  conditions ;  and  such  ordinance 
with  its  stipulations  and  conditions  becomes  a  part  of  the  contract 
under  which  the  right  to  use  the  streets  arises.  These  condidons  and 
stipulations  may  be  of  such  a  nature  as  to  operate  as  a  restriction  or 
qualification  of  the  powers  of  the  municipality  as  well  as  a  qualifica- 
tion or  restriction  of  the  right  granted.  So  viewed,  such  conditions  or 
restrictions  must  not  infringe  certain  fundamental  principles  of 
municipal  law.  Thus,  it  has  been  recognized  that  conditions  attached 
by  the  municipality  may  be  unlawful  because  they  require  the  per- 
formance of  a  forbidden  act,  or  because  they  wholly  transcend  the 
scope  of  the  authority  conferred  upon  the  municipality; '  and  it  has 
been  held  that  the  municipality  has  not  the  power,  in  giving  its 
consent  to  the  construction  of  a  street  railroad,  to  contract  away  or 
limit  the  taxing  or  police  powers  of  the  l^stature.^  Some  courts 
have  gone  further  and  have  limited  the  power  of  the  municipality  to 

133 ;  Travene  GW  Osa  Co.  v.  Tisverm  393.  Under  the  MaMoekuaetia  statute 
CSty,  130  Hioh.  17;  Detroit  v.  Detroit  an  application  to  the  municipalitv  for 
Ca^R.  Co.,  76  Mich.  421;  Spnngfietd  the  "locatioa"  of  a  street  railroad 
V.  RobbeisoQ  Ave.  R.  Co.,  6fl  Mo,  App.  must  precede  (A«  exereiae  of  corporalt 
£14 ;  Humphrcv^  r.  Bayonne,  55  N.  J.  povxra  by  the  company,  and  conifitiona 
L.  241,  243;  Rutherford  v.  Hudson  Bttached  to  the  "location"  must  also 
River  Tnction  Co.,  73  N.  J.  L.  227;  be  accepted  by  the  company.  Hence 
Jersey  Ci^  &  B.  R.  Co.  v.  Jersey  City  these  conditions,  if  lawful,  are  qualj- 
A  H.  H.  R.  Co.,  20  N.  J.  Eq.  61,  360;  fications  of  the  corporate  ri^ht  ol  the 
People  V.  Barnard,  110  N.  Y.  548;  company,  and  it  cannot,  while  it  con- 
Allegheny  n.  Millville,  E.  &  S.  8t.  R.  tinues  to  exercise  its  franchises,  com- 
Co.,  1S9  Fa.  411;  Plymouth  v.  Chest-  plain  of  their  enforcement.  Clinton  v. 
nut  Hill  &  N.  R.  Co.,  16S  Pa.  181 ;  Worcester  Consol.  St.  R.  Co.,  199  Mass. 
Allegheny  v.  People's  Nat.  Gas  &  P.  279.  In  Neio  Jersey  restrictions  and 
Co.,  1'^  Ta,  032;  Philadelphia  v.  Em-  conditions  attached  to  the  municipal 
pire  Passenger  R.  Co..  177  Pa.  382;  location  of  the  trades  of  a  street  rail- 
Minerville  v.  Schuylkill  Elect.  R.  Co.,  road  company  are  obligatory  upon  pur- 
205  Pa.  394 ;  HcKeesport  v.  I^ttsburg,  cftoserg  of  the  railway  and  ite  ftanchiaea, 
H.  A  C.  R.  Co.,  213  Pa.  542,  544;  without  an  express  assumption  thereof. 
Muncy  Elect.  L.,  H.  &  P.  Co.  v.  People's  Rutherford  v.  Hudson  River  Traction 
Elect  L.,  H.  A  P.  Co.,  218  Pa.  636;  Co.,  73  N.  J.  L.  227.  See  also  to  the 
Spring  CSly  v.  Montgomery  A  C.  Elect,  same  effect,  Grosse  Point  v.  Detroit  A 
R.  Co.,  35  Pa.  Super.  Ct.  533,  538.  X..  St.  C.  R.  Co.,  130  Mich.  363 ;  Asburf 
Where  the  right  of  way  along  a  Park  A  S.  G.  R.  Co.  v.  Neptune,  73 
street  was  granted  by  a  city,  on  con-  N.  J.  Eq.  323;  67  Atl.  Rep.  790. 
dition  that  the  company  should  bui'Zd  >  Clinton  t>.  Worcester  Consol.  St. 
a  depot  in  a  certain  part  of  a  city,  and  R.  Co.^  199  Haas.  279.  See  also  Keefe 
grade,  rip-rap,  and  pave  the  street  it  v.  Lexington  A  B.  St.  R.  Co.,  135  Mass, 
uaed,  and  the  company  airreed  to  ac-  183,  185;  Worcester  v.  Worcester 
cept  it  on  these  terms,  it  was  held  Consol.  St.  R.  Co.,  192  Mass.  106. 
that  it  could  not  hold  and  enjoy  the  '  Rochester  v.  Rochester  R.  Co., 
gnwit,  and  not  comply  with  the  con-  182  N.  Y.  99,  reVg  98  N.  Y.  App.  Div. 
ditions  on  which  it  was  made.  Pacific  621, 
R.  Co.  V.  Leavenworth,  I  Dill.  C.  C.  R. 
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attach  conditions  to  its  consent  to  such  conditions  as  materially 
affect,  or  relate  to  the  powers  of  goTemmeot  which  are  conferred 
upon  the  municipality  by  its  charter,  or  by  statute.'  And  in  those 
jurisdictions  in  which  a  limit  to  the  pow^  of  the  municipality  to 
attach  conditions  is  recognized,  the  attempt  to  impose  an  uniawfvl 
or  invalid  condition  is  regarded  as  a  mere  nullity,  and  the  validity 
of  the  consent  or  franchise  is  not  affected  thereby.*  But  in  other 
jurisdictions  the  principle  of  estoppel  appears  to  be  applied,  and  it  is 
held  that  a  railroad  company  or  other  public  service  corporation, 
irfiich  has  accepted  the  benefit  of  a  grant  or  consent  with  a  condition 
attached  thereto,  is  estopped  to  contest  the  validity  of  the  condition 
either  as  vlira  vires  the  municipality,  or  as  beyond  its  own  powers, 
and  is  bound  thereby.*- 

'  The  city  of  Galveston  „ 

steam  or  commercial  railn^  company  no  o^uo  u^nun,    ■.lu.i.  uu>  luui^  mviuu 

the  light  to  conatruct  its  tracks  upon  whicli    the    railroad    should   be   taa- 

certain  streets  of  that  city,  by  an  ordi-  structed  to  any  ^int,  especially  be- 

nanoe  which  provided  that  the  con-  yond   the  city  limits,  wot  a  aubjett 

structioa   withm   the   dty   should   be  entirdy   bewmd  Ou  ivriadietion  of  ih« 

csompleted  within  one  year  (which  was  city  council,  and  that  failure  to  comply 

done)  and  also  that  the  privile^  should  with  the  condition  did  not  justify  a 

be  forfeited  "if  the  said  railway  com-  forfeiture  of  the  eompanv's  nghts,  or 

panv  fails  to  build  and  extend  their  the  removal  of  its  tracks  nom  the  city 

roaa  across  the  bay  within  five  years  streets.      Galveston   &   W.   R.   Co.   v, 

from  the  passage  of  this  ordinance."  Oalveston,  90Tex.398;  e.c.9lTex.l7. 

The  company  was  incorporated  under  '  Keefe  v.  Lexington  A  B.  St.  R.  Co., 

a  general  statute  which  allowed  rail-  185    Mass.    183,    185;     WoRxeter    v. 

roiul  corporatioDS  to  construct  their  Worcester  Consol.  St.  R.  Co.,  192  Haas, 

isilroads   in   the   streets   of   any   city  106;    Olintoa  e.  Worcester  Consot.  St. 

with  the  consent  of  the  municipality.  R.  Co.,  199  Mass.  279;    Rochester  r. 

Having  failed  to  extend  its  nulway  Rochester  R.  Co.,  182  N.  Y.  99,  rev'g 

across  the  bay  within  the  prescribed  98  N.  Y.  App.  Div.   521;    Hatter  of 

time,  the  city  brought  suit  to  declare  Kings  County  Elev.  R.  Co^  106  N.  Y. 

a  forfeiture  of  the  privil^es  granted  97;    Galveston  A  W.  R.  Co.  v.  Gal- 

by  it,  and  to  have  the  railroad  tracks  veston,  91  Tex.  17.    A  street  railroad 

removed  from  the  city  streets.     After  company  by  complying  with  the  tenna 

reviewing  the  decisions  the  court  held  of  a  condition  imposed  by  its  grant  ot 

that  when  the  city  gave  its  consent  a  "locstJon"  under  the  MaataehuaeU* 

to  construct  over  the  streets  of  the  statute  from  the  aldermen  of  a  city, 

d^,  the  condition  precedent  prescribed  does  not  iooe  the  right  to  ctmteBt  the 

by  the  l^iislature  was  fulfilled  and  the  l^olity  of  tiw  concution.     Worcester 

statutory   right  attached   in   favor  of  v.   Worceeter  Consol.  St.  R.  Co.,  192 

tite  railroad  company;  that  the  limited  Mass.  106. 

authority  delegated  to  city  councils  to  '  Potter  d.  Calumet  E!lect.  St  R. 

rive  or  refuse  consent  did  not  empower  Co.,   158  Fed.  Rep.  621;    Postal  Tel. 

them  to  legislate  on  everyt^ng  con-  Cable  Co.  v.  Newport  (Ky.).  76  8.  W. 

nected  with  the  general  subjects  on  Rep.  159.     In  Rutherford  v.  Hudson 

which   they   were   authorized   to  act;  River  Traction  Co.,  73  N.  J.  L.  227,  it 

that  the  ci^  might  annex  to  its  consent  was    held    that    when    an    ordinance 

terms    or    conditions    requiring    per-  granting  the  right  to  use  the  streets 

formsDce  by  the  railroad  company  of  has  been  accepted  and  acted  upon  by 

those  things  which  were  within  the  a  street  railway  company,  it  cannot 

power   of   the    municipal    corporation  resist   the   enforcement   of   oondttjons 

to  r^;ulate  and  enforce  against  a  cor-  or  restrictions   thereon   on   the   plea 

poration  or  individual  occupying  the  that  the  ordinance  is  tiltra  vir^t  the 

streets,  such  as  the  preservation  of  the  municipality.    In  People  v.  Suburban 
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{  1230.  MTmldiwlOoiueiit:  VftUdltjr  o(  Oondltioni.  —  When  the  lej^- 
idatun  has  regulated  the  terms  and  conditions  upon  which  the  streets 
of  tbe  municipality  may  be  used  hy  a  railroad  or  other  public  service 
corporation,  the  city  council  or  other  officials  charged  with  the  duty 
of  giving  municipal  consent  to  the  construction  of  the  public  utiUty 
cannot  impose  other  or  different  conditions  which  are  inconsistent 
with  those  prescribed  by  the  le^lature.'  It  has  been  said  that  in 
adjusting  the  terms  of  a  municipal  consent  to,  or  of  a  grant  of  a 
locatioD  for,  a  street  railroad  or  other  public  utility,  the  municipal 
officers  act  as  public  officers  exercising  a  ^wwi-judicial  authority, 
futd  not  as  agents  of  the  municipality  driving  a  bargain  with  the 
promoters  of  a  projected  railway  or  other  utility.*  But  the  courts 
have  never  attempted  to  define  or  specifically  limit  the  character  or 

R.  Co.,  178  m.  6M,  where  the  validity  /or  a  ■percetOage  of  the  reeeiptt  thereof, 

(rf  ft  eondUion  attotht  rate  oj  fare  to  be  the  d^  cumot  attach  ft  condition  to 

ehftrged    imposed    by    the    ordinance  the  sole  that  a  cash  psTinent  shall  be 

pving  the  coneent  of  the  municipality  made,    Beekman  c.  Third  Ave.  R.  Co., 

was  invol-ved,  the  court  held  that  hav-  163  N.  Y.  144,  aff'g  13  N.  Y.  App.  Div. 

in^  accepted  the  ordinance  and  having  279. 

enjoyed  the  benefits,  the  railroad  com-  When  the  statute  piesciibes  certun 

pany   could    not   escape    performance  conditions   upon   which   the   franchise 

of  its  undertaking  by  setting  up  that  or   privilege   may   be   exercised   and 

it  was  uifra  vires  the  municipality  or  authoriies  the  municipaHty  to  irapoae 

tbe  company.    The  right  given  to  the  "furtiier  condiliom,"  the  further  con- 

compaajr  to  use  the  streets  of  the  mu-  ditions  which  may  be  imposed  relate 

nicipalify  was  held  to  be  a  sufficient  to  matters  not  fully  covered  by  the 

oonnderation  for  the  undertaking  of  statute  itself  and  which  aie  tj-uadtm 

the  oompany  to  ccwnply  with  the  con-  generU  with  those  specifically  enumer- 

ditiona  of  the  ordinance  as  to  the  chaif^  ated.    Beekman  n.  Third  Ave.  R,  Co., 

for  transportation.     la  Chicago  Gen-  153  N.  Y.  144,  163,  aS'g  13  N.  Y.  Ar). 

eral  R.  Co.  o.  Chicago,  176  111.  2&3,  an  IKv.  279. 

ordinance  granting  consent  to  the  use  A  statute  of  Nevi  York  provided 
of  the  streets  for  street  railway  pur-  that  the  municipal  authorities  At^ 
poses  required  the  payment  anniuilly  mil  at  auction  the  franchise  or  privilege 
of  a  ItccTUe  fee  on  eadt  ear  and  an  of  using  the  streets  for  street  railways 
annual  lax  on  each  mile  of  rulroad.  It  "to  the  bidder  who  will  agree  to  give 
was  held  that  even  if  the  condition  the  lai;gest  percentage  per  apnum  of 
were  ultra  viret  the  dtv,  the  railway  the  gross  receipts,  with  adequate  se- 
comwny  was  estoppea  to  deny  its  curity."  Under  the  act  the  municipal 
Tftlidil^.  authoriUea  may  praTit  or  vnihMd  eon- 
*  Appeal  of  Central  R.  &  Elect.  Co.,  tent,  and  may  tmpoM  any  condiiiont 
67  Comi.  197;  Bayonne  v.  East  Jersey  tn  Metr  discretion  upon  which  their  con- 
T.  A  T.  Co.,  61  H.  J.  L.  130;  Jlatter  sent  wiU  be  ^veu.  But  if  certain  con- 
of  lOnga  County  Elev.  R.  Co.,  \05  Jitions  be  specified  by  the  authorities 
N.  Y.  97;  Beekman  v.  Third  Ave.  R.  and  inserted  in  the  notice  ol  sale,  and 
Co.,  163  N.  Y.  144,  aff'g  13  N.  Y.  App.  the  right  or  privilep  be  sold,  no  other 
IKv.  279;  Dusenberry  v.  New  York,  and  further  conditions  can  be  exacted 
W.  ft  C.  Traction  Co.,  46  N.  Y.  App.  of  or  imposed  upon  the  successful 
Div.  207;  Missouri  luver  Tel.  Co.  c.  bidder,  who  may  compel  by  mandamii* 
Mitchdl,  22  8.  Dak.  ISl;  116  N.  W.  the  proper  officer  of  the  aty  to  accept 
R^.  67.  See  also  Dakota  Cent.  Tel.  and  approve  of  a  bond  containing  only 
Co.  «.  Huron,  166  Fed.  Rep.  226.  the  proper  conditions.  People  v.  Bar- 
When  t)y  sUtuta  ft  dty  whose  consent  nard,  110  N.  Y.  648. 
is  required  by  the  Constitution  is  ■  Clinton  t>.  Worcester  Conaol.  St. 
direeUd  to  ssD  the  fiBaohise  or  privilege  R.  Co.,  199  Hasa.  279. 
to  construct  a  street  railway  at  auction 
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nature  of  the  conditions  which  a  municipali^  may  attach  to  its  con- 
sent, or  to  the  grant  of  the  franchise  or  ri^t  when  its  power  to  do 
so  b  left  without  restriction.  They  appear  to  have  nonsdered  each 
case  upon  its  own  cinnimstances,  and  have  decided  the  question  of 
the  authority  of  the  municipality  to  adopt  the  condition  and  its 
reasonableness  or  unreasonableness  upon  the  facts  of  the  particular 
case.  Among  the  conditions  which  have  beeu  sustained  as  valid  and 
reasonable  under  such  circumstances  are  stipulations  limiimg  the 
dwraiion.  of  the  right  or  privilege  granted,'  requiring  the  use  of  alleys 
for  gas  pipes,  instead  of  the  city  streets,'  requiring  the  grantee  of 
the  franchise  to  permit  other  companies  to  run  th^  cars  upon  a 
portion  of  the  grantee's  tracks,*  requiring  a  street  railway  company 

>  Blair  e.  Chicago,  201    U.  S.  400,  36  Ohio  St.  239.   See  tUao  Canal  &  C.  R. 

458;  LouiBviUe  Trust  Co.  v.  Gncinnalj,  Co.  e.  (Means  R.  Co.,  44  La.  An.  54 ; 

76  Fed.  Rep.  296;   Knoxville  o.  Africa,  Union  Depot  R.  Co.  v.  Soiithem  R.  Co., 

77  Fed.  Rep.  501,  508;  Indianapolis  105  Ho.  5^2;  Toledo  Coiuol.  St.  R. 
v.  Coniumers'  Gas  Trust  Co.,  144  Fed.  Co.  v.  Toledo  Elect.  St.  R.  Co.,  50 
Rep.  640,  644;  City  R.  Co.  v.  Otjiens'  OUo  St.  603;  Jersey  City  <t  H.  H.  R. 
St.  R.  Co.  (Ind.j,  52  N.  E.  Rep.  167;  Co.  v.  Jetoey  aty  &  B.  R.  Co.,  21  N.  J. 
Coverdale  v.  Edwards,  155  Ind.  374,  Eq.  550.  A  street  nulioad  company 
381.  In  giving  its  consent  to  the  use  b^  accepting  the  consent  of  the  mum- 
of  the  city  Btreets  for  gas  tripes  and  apality    containing    a    condition    — 

..._!__    ..■._    _-._ _.;_..♦_._   .!._.  ■"-'-  the  ci^  of  the  power    . 

,  ,        ons  of  i\a  tracks  for  the 

right   to  purchase  the  plant,  ix.,  at  joint  use  of  other  companies,  when 

an  appraised  value,     liidianapolis  v.  deemed  neccssaiy^  upon  the  paymoit 

ConsumeTs'  Gas  Trust  Co.,  144  Fed.  of  just  oiHnpensatMHi,  oannot  repudiate 

R^.  640.  the  condition  upon  Uie  ground  that 

'  In  TraveTse  C^ty  Gas  Co.  v.  Tib-  the  city  has  no  statutory  power  of 
verse  GXy,  130  Mich.  17,  a  stipulation  eminent  domain  for  such  purpose, 
or  condition  that  the  main  pipes  of  a  The  city  may  authorize  another  cam- 
gas  company  should  be  laid  in  alleys  pany  to  condemn  in  the  manner  pro* 
wherever  practicable  and  when  so  video  by  the  State  law.  UercAotiie 
ordered  by  the  council,  was  sustained,  Trust  &  Deposit  Co.  v.  Collins  Farii  A 
and  the  company  was  required  to  lay  B,  R,  Co.,  101  Fed.  Rep.  347, 
its  mains  in  the  alleys,  although  large  But  in  Pennsylvania,  t^  Supreme 
additional  expense  was  thereby  in-  Court  has  held  that  a  statute  wiiich 
Guired  and  the  alle}^  were  not  so  well  authoriies  one  stieet  railway  company, 
adapted  to  the  purpose  as  the  streets,  subject  to  the  payment  of  ccanpensa- 

*  A  condition  in  a  municipal  grant  tion,  to  use  Oie  trade*  of  another  railroad 

of  the  light  or  privilege  to  a  street  rail-  omipany  for  twentv-five  hundred  feet, 

way  company  to  use  the  streets  pro-  is  unoonstitutional   and   beyond   ttta 

vided  that  any  other  company  elwndd  power  of  the  legislature,  because  it  is 

bt  alloieed  to  run  Ue  cars  upon  a  portion  simply  a  taking  from  one  company  vi 

of  the  road  for  which  the  privilege  was  propertgr   belonging   to   it   and  trana* 

granted  upon   the   payment  of  such  femng  it  to  another  company  for  pre- 

leasouable  compensation  as  the  city  dsely  the  same  use,  but  for  the  pndl 

council  should  prescribe.    It  was  held  of  the  second  oompanv.    Philadwibia, 

that  the  council  could  prescribe  the  H.  &  8.  St.  R.  Co.'s  Petition,  2(»  Pa. 

compensation,  and  that,  without  proof  354;    Commonwealth  o.   Uwchlan  St. 

that  the  amount  of  compensation  so  R.  Co.,  203  Pa.  608;   Commonweallli 

prescribed  was  inadequate,  the  grantee  v.  Bond,  214  Pa.  307.    Bee  also  Harris- 

of  the  right  was  not  entitled  to  an  in-  bui«  C.  A  C.  T.  R.  Co.  o.  Haniibuig 

junction  restraining  the  other  compaay  dt  M.    Elect.   R.   Co.,    177  Pa.    ""^■ 

tTcaa  usiw  its  tracks.    Kinsman  St.  R.  Altoona  St.  R.  Co.  «.  City  Fm 


,   Broadway    &   N.  St.  R.  Co.,   R.  Co.,  209  Pa.  281. 
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to  pay  the  cost  of  paving  the  portion  of  the  street  occupied  by  its 
traclcs,'  or  to  pave  and  maintain  the  entire  street,'  or  to  water  a  street 
over  which  street  railway  tracks  are  laid  between  certain  dates,'  for 
the  payment  to  the  municipality  of  compensation  for  the  use  of  the 
streets,*  for  the  payment  to  the  municipality  of  a  percentage  of  the 
gross  earnings  from  the  exercise  of  the  franchise  or  privilege,'  or  a 

been  held  that  when  the  municipality  each  car  operated  on  the  Btreetrailraad. 

has,  by  condition  attached  to  ita  con'  Byme  v.  Chicago  Qen.  Elect.  Co.,  169 

■ent,  reserved  the  right  to  authorize  111.  75.     A   proviBion   in   a   municipal 

I  another    atreet    railway    company    to  ordinance  granting  street  rights  to  a 

construct  its  tracks  in  a  street,  it  can-  street  railway  company  that  the  com- 

not  authorize  that  company  to  straddle  pany  shall  pay  to  the  city  annually  a 

the  existing  tracks.     This  is  in  effect  sum  "  as  a  Ucenae  fee   for   each  and 

an  appropriation  of  these  tracks  to  the  every  car  run  and  operated  upon  said 

use  of  the  second  railroad  company  in  railway"  does  not  impose  a  tax  upon 

violation  of  the  principles  decbred  in  the  railway  company,  but  exacts  a  con- 

the    preceding    decisions.      Common-  sideration  for  the  franchise.    Newport 

wealth   n.   Bond,    214    Pa.    307.     Sed  w.  South  Covington  4  C.  St.  R.  Co.,  89 

quaere,   as  to  these   decisions.  Ky.  29.    A  city  may  exact  as  a  condi- 

'  Rutherford  v.  Hudson  River  Trac-  tion  of  a  grant  of  a  location  of  a  street 

tion  Co.,  73  N.  J.  L.  227;   McKeesport  railway  under  the  Nein  Jersey  statute, 

«.  IHttsbuts,  M.  ic  C.  R.  Co.,  213  Pa.  the  payment  of  the  expense   of   the 

£42.  hearing  of  the  appUcalJon,  of  pulslico- 

'  Worcester  v.  Worcester  Consol.  St.  tion    of    notice    thereof,    Ac.     and    a 

R.  Od.,  192  HasB.  106.  reasonable  counsel  fee.    Hutchinson  v. 

•  Newcombfl.  Norfolk  W.Bt.R.  Co.,  Belnar,  61  N.  J.  L.  443. 

179  Mass.  449.    A  requirement  in  the  *  Chicago  v.  Chicago  Tel.  Co.,  230 

ooQsent  to  the  use  of  county  bridge  by  HI.  157;  Lancaster  v.  BrigKS,  118  Mo. 

a  straet  railway  that  the  railway  com-  App.  570;    Jamestown  u.   Ilome  Tel. 

pany    should    bear    the    expense    of  Co.,  125  N.  Y.  App.  Dtv.  1.    A  stJpula- 

■trengthenin^  the  bridge,  assume  the  tion  or  condition  requiring  the  pav- 

eost  of  repairs,  and  pay  a  reasonable  ment  annually  of  a  peroentage  of  the 

rental,    sustuned    as    valid.       Berks  grost  rtceipta  from  the  operation  of  a 

Coun^  ff.  Reading  Gty  Passr.  R.  Co.,  street  railway  "is  in  the  nature  of  a 

167  Fa.  102.  covenant  on  the  part  of  the  street 

*  Chicago  Oen.  R.  Co.  r.  Chicago,  railway  company  that  it  will  pay  a 
176  111.  253;  Columbus  v.  Columbus  money  conaideiation  for  the  grant,"  - 
Gas  Co.,  70  Ohio  St.  309;  Providence  and  an  action  therefor  is  bantd  by  At 
e.  Union  R.  Co.,  12  R.  1. 473.  An  act  of  etaluie  applicable  to  ordinary  contract 
the  le^slature  authorized  a  street  mil-  debts,  each  year's  payment  being  a 
way  company  to  construct  its  railway  separate  debt  or  obli^tion.  Aabuiy 
along  such  streets  of  the  city  of  Cov-  Park  &  8.  G.  R.  Co.  v.  Neptune,  73 
ington  as  "it  may  consider  beneficial  to  N.  J.  Eq.  323;  67  Atl.  Rep,  790.  As 
its  interest,  and  to  which  the  city  ooim-  to  method  of  computing  the  percentage 
ol  may  conaent,  authority  for  which  is  of  the  gross  receipts  where  a  part  only 
hereby  given  to  said  council  to  make  an  of  a  single  and  entire  railroad  is  witUn 
agreentent  therefor," — held,  to  author-  the  municipality,  see  Ashury  Park  & 
iM  an  agreement  between  the  com-  S.  G.  R.  Co.  v.  Neptune,  73  N.  J.  Eq. 
pany  and  the  ci^  by  which,  among  323;  67  Atl,  Rep.  700.  As  to  meaning 
otJier  things,  the  former  agreed  to  pay  of  the  phrase  ^' j>ercenlage  of  net  in- 
to the  latter  an  annual  borata,  or  com-  ,eome"  when  used  in  a  statute  requiring 
pensation,  for  the  consent  of  the  city,  tbe  payment  thereof  to  the  city  in  re- 
Covington  Street  R.  Co.  v.  Covington,  9  spect  of  a  franchise,  see  New  York  o. 
Bu«h(Ky.),  127.  Manhattan  R,  Co.,  192  N.  Y.  90,  aS'g 

In  ^viog  its  consent  municipaUtj  119  N.  Y.  App.  Div.  240;  New  Yorii  e. 

may  require  the  paj/ment  of  art  annual  Manhattan  R.  Co.,  143  N.  Y.  1.   A  oon- 

ta»  for  eaeb  mile  of  track;    Chic^o  dition  in  a  consent  to  the  construction 

-OeneraJ  Etect.  Oo.  v.  Chicago,  176  Ul.  of  telephone  lines  in  the  city  streets 

263;   also  aa  annual  licente  fee  upon  that  the  company  will  pay  to  tiie  dty  a 
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pwcentage  of  the  dividends  of  the  corporation.'  Stipulations  or 
conditions  fixing  or  regvlaiing  the  charge  to  be  made  by  the  public 
service  corporation  to  persons  making  uae  of  its  utility  are  also 
generally  sustained  as  valid  and  reasonable.  Thus,  in  pving  its 
consent,  a  city  may  6x  the  maximum  rates  to  be  chained  by  a 
telephone  company  for  service  within  the  city,'  and  it  may  require 
a  street  railroad  company  to  charge  a  designated  rate  of  fare.* 

§  1231.  Time  of  Completion;  Forfeltora  and  Danaffos  for  Broach 
of  Oonditioii.  ^  A  condition  or  restriction  attached  to  a  municipal 
consent  to  the  construction  of  a  railroad  or  other  public  utility  in  the 
city  streets,  that  the  work  of  construction  shall  be  completed  and 
the  utility  put  in  operation  within  a  prescribed  period,  is  generally 
recognized  as  beneficial  to  the  public,  and  reasonable  and  valid.* 

percentage  of  its  gtoea  receipte,  creates  People  v.  Barnard,  110  N.  Y.    648- 

a  jna^y  contractual  rigki  in  the  city  and  But  c<xDpare  Chicago  Ci^  R.  Co.  v. 

does  not  impose  a  public  duty  upon  the  Chica^,    142  Fed.   Rep.  844.     A  vil- 

company.    Hence,  payment  of  the  per-  Isffs    m    granting  a    auburfoan    etieet 

centage  cannot  be  enforced  by  Tnaruia-  railway  company  the  nght  to  use  its 

muf.    Chicago  v.  Chicago  Tel.  Co.,  230  streets  may  preacribe  as  a  condition 

III.  157.  that  the  fare  between  the  village  and 

'  Alleebeny  v.  MillviUe,  E.  &  S.  St.  points  in  the  city  shall  not  exceM  that 

R.  Co.,  159  Pa.  411.  chanced  patrons  from  another  town  on 

'  Rochester  Tel.  Co.  v.  Rosa,  125  the  fine.  People  v.  Suburban  R.  Co., 
N.Y.App.Div.76,aff'(1195N.Y.429;  178  HI.  6S4,  The  highway  commis- 
Moberly  v.  Richmond  Tel.  Co.,  126  Ky.  aionera  of  a  town  may  re^iuire  one  faro 
369;  103  S.  W.  Rep.  714.  A  provision  and  transfeis  to  connecting  lines  as  & 
of  a  statute  relating  to  steam  railroads  condition  of  giving  a  consent  to  a  street 
that  the  company  Bhali  not  use  its  rail-  railway.  Gaedeke  v.  Staten  lalsjid  H. 
road  "  for  street  railroad  purposes  or  R.  Co.,  43  N.  Y.  App.  Div.  514.  A 
for  the  purpose  of  carrying  passengera  condition  in  a  franchise  requiring  trans- 
for  a  consideration  from  one  point  to  fers  enforced,  and  vumdamut  held  to 
another  in  the  same  city,"  cioea  not  be  the  proper  remedy,  Richmond  R, 
confer  upon  the  public  the  right  to  &  Elect,  Co.  c.  Brown,  97  Va.  26.  Con- 
travel  within  the  city  free  of  charge,  but  dition  in  grant  of  franchise  requiring 
is  intended  to  prevent  competition  be-  company  to  cany  "  pupils  in  any 
tween  steam  railroads  organized  under  school"  at  reduced  rates,  construed  to 
the  statute  and  local  street  railways  include  students  attending  a  business 
within  the  city.  Buswell  v.  Southern  college;  Northrop  v.  Ric'Wond,  105 
Pacific  Co.,  114  Cal.  445.  Va.  335;  and  also  students  attentW 
Allegheny  v.  MillviUe,  E.  &  8.  St.  Richmond  College.  Northrop  e.  Rich- 
R.  Co.,  159  Pa.  411.  In  granting  a  mond,  105  Va.  341. 
location  under  the  MaesaehiiseUs  atet-  *  Grey  v.  New  York  &  P.  Tnction 
ute,  the  city  may  require  school  chil-  Co.,  66  N.  J.  Eq.  463;  South  Shore 
dren  to  be  carried  by  a  street  railway  Traction  Co.  v.  Brookhaven,  116  N.  Y. 
company  at  ftoi/ /are.  Clinton  o.  Wor-  App.  Div.  749;  Plifmouth  p.  Chestnut 
ceater  Consol.  St.  R.  Co.,  199  Mass.  Hill  4;  N.  R.  Co.,  168  Pa.  181;  Minera- 
279.  See  also  Interstate  Cons.  St.  R.  viile  «.  Schuylkill  Elect.  R.  Co.,  205 
Co.  V.  MasBachusetts,  207  U.  S.  79,  aff'g  Pa.  394;  Spring  City  e.  Montgomery  ft 
187  Mass.  436.  A  city  may  require  a  C.  Elect.  R.  Co.,  35  Pa.  Super.  Ct.  533; 
street  railway  company  to  carry  pas-  Keystone  State  T.  A  T.  &i.  v.  Ridley 
sengers  for  a  tiTigU  fare  to  and  from  Park,  28  Pa.  Super.  Ct.  635. 
points  beyond  the  termini  of  the  pro-  A  city  which  has  the  power  to  grant 
posed  railw^  over  other  street  rail-  the  right  to  use  a  street  for  street  rail- 
ways   ownea    by    other    companies,  way  purposes  may  do  so  with  the  pro- 
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The  effect  of  this  condition  appears  to  be  to  create  a  defeasance  if 
the  railroad  or  other  public  utility  should  not  be  completed  and  put 
in  operation  within  the  prescribed  period,  or  it  may  be  regarded  as 
limiting  the  consent  of  the  municipality  in  duration  to  the  prescribed 
period,  unless  within  that  period  the  public  utility  should  be  con- 
structed and  operated.'  The  period  prescribed  for  completion  and 
operation  has  been  r^;arded  as  of  tiie  essence  of  the  contract  or 
grant,  and  it  has  been  held  that  upon  the  expiration  of  that  period 
without  completion,  the  municipality  may  begin  proceedings  to 
remove  tiie  railroad  or  other  public  utility  from  the  city  streets.' 

viso  that  the  tracks  sh&ll  be  removed  on  '  Grey  v.  New  York  &  F.  Tmction 
tiMy  day\f  notice,  and  the  company  Co.,  56  N.  J.  Eq.  4S3.  See  also  Kev- 
aeeeptdng  and  sctinK  o  the  grant  is  stone  State  T.  &/t.  Co.  v.  Ridley  Park, 
bound  by  the  com^tion.  Rapid  R.  Co.  28  Fa.  Super.  Ct.  635.  A  cooaent  to  a 
V.  Ht.  Clemens,  118  Hich.  133.  An  street  railway  declared  that  if  it  was 
ordinance  which  granted  the  right  to  not  built  withiD  a  specified  time,  "then 
construct  a  single  track  street  railway  this  franchise  and  all  rights  thereunder 
with  all  necessary  and  convenient  to  be  null  and  void  and  of  no  effect." 
tmcks  for  turnouts,  «de  tracks,  curves,  It  was  held  that  upon  a  breach  of  con- 
and  switches,  wherever  the  same  might  dition  by  failure  to  construct  within  the 
be  necessary,  requii«d  the  railway  to  prescribed  time,  no  action  on  the  part 
be  constructed  and  put  in  operation  of  the  township  was  required  to  com- 
vnlhin  one  year.  It  was  held  that  the  plete  the  forfeiture.  Millcreek  e.  Erie 
time  limited  did  not  apply  to  the  con-  R.  T.  R.  Co.,  200  Pa.  300.  Authority 
struction  of  tuinouts,  and  that  addi-  fromacity  to  construct  a  street  railway 
tional  turnouts  might  be  constructed  on  a  street  at  any  time  within  six 
to  accommodate  increased  traffic  from  months  after  the  authority  is  giBJit«d 
time  to  time  as  required.  Detroit  must  be  exercised,  if  at  all,  beuire  the 
Citiiens'  St.  R.  Co.  c.  Detroit  Board  of  expiration  of  the  time  limited.  The 
Public  Works,  126  Mich.  459.  authority  conferred  is  a  mere  license, 

A  city,  under  del^ated  authority,  and  no  act  of  revocation  or  declara- 
grant«Kl  the  right  to  lay  street  railway  lion  of  forfeiture  is  required  to  ter- 
tracks  on  a  street  under  conditions  minate  it  in  the  event  that  it  is  not 
which  prescribed  that  the  cars  should  availed  of  in  accordance  with  its  tenns. 
be  drawn  "by  horse  or  other  animal  Atchison  St.  R,  Co.  v.  Nave,  38  Kan. 
power"  only.  By  reason  of  the  grade,  744.  A  proviso  in  a  grant  of  the  right 
animal  power  was  found  to  be  imprac-  of  way,  that  a  hoise  railway  shall  oe 
ticable,  and  there  was  no  usfer  of  the  completed  within  a  specified  time,  is  a 
right  in  compliance  with  the  terms  of  condition  svbsequeTtt;  the  right  of  way 
the  grant  for  a  period  of  twenty-two  vests  at  once,  subject  to  being  defeated 
years.  It  was  held  that  the  ri^nt  or  t^  the  city  for  breach  of  the  condition. 
easement  granted  ceased  when  its  use  Hovelman  v.  Kansas  City  Horse  R. 
became  impossible  under  the  temis  of  Co.,  79  Mo.  632. 
tbe  grant.  Southern  R.  Co.  v.  Mem-  '  Plymouth  v.  Chestnut  Hill  dt  N. 
phis,  97  Fed.  Rep.  819.  L\aion,C.  J.,  R.  Co.,  168  Pa.  181;-  Minersville  v. 
said:  "Thefact  that  the  track  has  not,  Schuylkill  Elect.  R.  Co.,  205  Pa.  394. 
in  twen^-two  years  of  experiment.  In  Wxtconsin,  street  railway  com- 
been  used  in  the  only  way  admissible  panies  arc  incorporated  by  general  law 
under  the  grant,  and  the  conceded  fac  lor  the  sole  and  express  ourpose  of 
that  it  cannot  be  made  avulable  in  th»  operating  such  railways  under  a  grant 
only  way  allowable,  operate  to  ter-  or  the  right  from  a  city.  In  this  State 
minate  toe  easement.  Without  re^rd  it  is  held  that  a  mumcipal  ordinance 
to  any  question  of  abaudonment  by  granting  a  street  railway  franctuEe  to 
nonuser,  the  iropos^bility  of  enjoying  occupy  and  use  the  streets  has  the 
the  easement  granted  operates  tobrin^  force  andeffectofastatute  of  the  State: 
it  to  an  end  through  the  iuherent  limi'  that  the  exercise  of  the  rights  conferred 
tatjon  of  the  grant  itself."  thereby  is  necessarv  to  the  corpoiata 
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Fbr  the  purpose  of  giving  an  effectual  remedy  for  a  failure  to  com- 
plete construction  within  the  prescribed  period,  or  for  any  other 
breach  of  Uie  conditions  attached  to  the  consent,  the  municipality,  in 
giving  its  consent,  may  expressly  raerve  the  right  to  repeal  the  cmli- 
nance  and  revoke  the  consent  for  breach  of  condition;  and  when  the 
ordinance  contains  such  a  provision,  the  consent  may  be  revoked, 
or  a  forfeiture  of  the  right  declared  by  the  municipality,  without  a 
judicial  determination  of  a  breach  of  the  condition.*  It  has  also  been 

eziateDce;  and  that  the  atiorneu-  But  a  reeervation  in  an  ordinanM 
gentnd  may  maintain  an  action  in  IM  granting  a  street  railway  franchise  of 
nanM  «/  the  Slate  to  vacate  the  charter  the  right  to  repeal  it  in  case  of  a  bieach 
at  Uie  oompany,  or  annul  its  existence  of  condition,  does  not  justify  a  repeal 
for  a  breach  of  the  ordinance  granting  without  asaigning  a  breach,  or  when  in 
the  right  to  use  the  streets.  State  v.  fact  there  has  been  none.  Miaaouri  ft 
HadisoQ  St.  R.  Co.,  72  Wis.  612.  See  K.  I.  R.  Co.  v.  Olathe,  156  Fed.  Rep. 
also  Wright  V.  Milwaulcee  Elect.  R.  ft  624.  By  virtue  of  such  a  stipulation  the 
L.  Co^MWis.  29,  36;  State  «.  Portage  city  cannot  declare  a  forfeiture  to  ita 
CitV  Water  Co.,  107  Wis.  441.  own  use  of  the  railroad  or  property  of 
Effect  of  delay  by  city  in  applying  the  grantee  of  the  consent.  Bellville  v. 
for  injunction  when  assent  has  been  Citizens'  Horse  R.  Co.,  152  lU.  171. 
given,  but  conditions  have  not  been  But  the  grant  or  consent  may  be  so 
complied  with.  Northern  Cent.  R.  Co.  framed  as  to  for/mi  the  propertj/  of  t^ 
V.  mltimore,  21  Ud.  &3;  Clinton  v.  company  in  the  streets  to  the  munici- 
Cedar  Rap.  &  Mo.  R.  R.  Co.,  24  Iowa,  pality.  A  city  granted  to  a  stroet  lail- 
455.  A  borough  is  not  guilty  of  laches  way  company  the  privile^  of  con- 
by  an  indulgence  aa  to  time  in  commenC'  strucUng  a   street  railway   upon   i 


g  prooaedinga,  where  the  delay  did  tain  conditions.  The  ordinance  also 
not  lead  to  any  change  in  the  situation  provided :  "This  franchise  u  granted 
to  the  prejudice  of  the  street  railway  upon  condition  that  the  company  faith- 
company.  Hinersville  v.  SchuylkiU  fully  fulfill  the  requirement*  herein  ex- 
Elect.  R.  Co.,  205  Fa.  394.  In  Pacific  R.  pressed,  and  should  the  company  fail 
Co.  D.  Leavenworth,  1  Dillon  C.  C.  R.  therein,  or  wilfully  abandon  such  road, 
393,  an  ordinance  and  contract,  special  and  neglect  or  refuse  to  operate  it,  then 
in  their  terms,  were  construea  to  give  this  franchise  to  become  null  uui  void. 
tAs  city  a  right  to  re-enter  and  take  pos-  Said  company  agree  that  they  vtHi 
sesuon  of  the  street,  and  remove  the  forfeit  saia  road  to  the  dty  of  Tower  in 
railroad  track,  on  the  failure  of  the  one  year  after  said  company  cease  to 
company  to  comply  with  the  conditions  operate  said  road."  The  company  be- 
of  the  ordinance  granting  to  it  the  right  came  insolvent  and  suspended  opera- 
of  way.  The  case  also  oonBiders  the  tion  of  the  railroad  for  over  a  year.  It 
principles  which  will,  in  such  cases,  was  held  that  the  condition  was  valid 
govern  the  chancellor  in  grantiog  or  de-  and  enforceable;  that  the  forfeiture 
nyin^  a  temporary  injunction  against  included  not  only  the  franchise,  but 
ue  city,  to  restrain  it  from  taking  pos-  also  the  tracks,  ftc,  in  the  streeta;  and 
aeonon  of  the  street,  and  removing  the  that  the  city,  whether  it  had  tlte  power ' 
ruls,  and  preventing  the  running  of  to  declare  a  forfeiture  and  take  posses- 
the  trains  of  the  company.  A  private  sion  by  its  own  act  or  not,  could  maio- 
dUten  cannot  take  advantage  of  a  tain  legal  proceedings  to  enforce  the 
breach  of  the  condition  of  a  municipal  forfeiture.  Tower  c.Tower  ft  8.  St.  R. 
rrant  limiting  the  time  for  the  compIe~  Co.,  68  Minn.  500.  In  granting  a  fran- 
tion  of  a  r^road.  The  stipulation  is  chise  to  a  street  rtulwav  company 
a  matter  of  contract,  of  a  breach  of  under  authority  del^ateo  from  tlie 
which  the  ci^  alone  can  complain.  legiElature,  a  city  may  reserve  the 
Hovehnan  v.  I^nsas  City  H.  R,  Co.,  79  right  to  forfeit  the  street  nghta  of  tlu 
Mo.  632.  company  in  case  of  He  failure  to  pay  the 
'  BellviUe  v.  t^tisens'  Horse  R.  Co.,  cost  of  paving  between  the  tracKs,  and 
152  111.  171 ;  Union  Street  R.  Co,  v.  the  inability  of  the  company  to  make 
Sajpnaw  Circuit  Judge,  113  Mich.  694.  such  payment  is  not  a  l^gal  excuw  for 
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geD«rally  held  that  the  municipality  in  giving  its  cotlseat  may  exact 
from  the  compajiy  the  depotit  of  a  awm  of  money  to  be  forfeited  to  the 
municipality,  or  a  bond  condUioned  for  the  payment  to  the  municipality 
of  a  sum  of  money,  in  the  event  of  a  breach  by  failure  to  construct 
within  the  prescribed  period.'  Although  the  courts  have  recognized 
the  fact  that  the  damage  suffered  by  a  total  failure  to  construct 
results  to  the  public,  and  not  to  the  municipality  in  its  corporate 
character,  yet  they  have  uniformly  r^;ardal  the  deposit  or  the 
penalty  of  the  bond  as  in  the  nature  of  liquidated  damages  agreed 

the  def&uJt.     Union  Street  R.  Co.  v.  ordinance  does  not  provide  that  the 

Sa^iuiw  Grciiit  Judge,  113  Mich.  694.  breach  shall  be  a  ground  for  repeal  or 

In  NetD  York  it  has  been  held  that  revocation  of  the  coneent,  quo  warraiUo 

although  a  couaent  to  the  construction  is    a    proper    Tcmedy    to    determine 

of  a  street  railroad  provided  that  if  whether  tlie  breach  is  of  such  a  vital 

the  road  was  not  completed  by  a  aped-  character  as  to  require  the   termina- 

fied  date  "then  this  franchise  shall  be  tion  of  the  contract,  and  also  to  de- 

forfeiled  and  the  rights  and  privil^es  termine    whether,   there    has    been   a 

gnnted  by  it  shall  cease  and  deter-  breach  of  the  condition.     People  t>. 

miu  ■mthout  any  action  or  proceeding  Central  Union  Tel.  Co.,  232  111.  260. 

in  law  or  otherwise,"  was  briHtd  enough  Mandamus  by  or  on  the  relation  of  a 

initaterms  to  work  a  forfeiture  without  municipality   may  be    maintained    to 

legal  proceedings,  it  would  not  be  given  compel  the  performance  of  conditiooa 

tluit  force  and  effect;  and  that  the  com-  imposed    by    the    munici[>ality    in    a 

pany_  might,  in  an  action  to  establish  a  erant  of  street   railway   rjghia  under 

forfeiture,  show  facte  excusing  non-per-  delegated  authoriW.     Groese  Point  tr. 

'  foimaneeonitapart,  orawaiverofthe  Detroit  it  L.  St.  C.  R.  Co.j  130  Hich. 

condition,  or  estoppel  of  the  munici-  363.     When  a  condition  is  attached 

pality.    Dusenberry  v.  New  York,  W.  to  a  consent  to  the  use  of  the  streets 

a,  C.  Traction  Co.,  46  N.  Y.  App.  Div.  for  street  railroad  purposes  limiting  txt 

267.     For  constnictiDn   of   Caiijomia  regulating    the    rates   of   fares    to   be 

statute  providing  for  the  forfeiture  of  charged,    the    condition    is    for    the 

street  franchises  for  failure  to  comply  benent  of  the  public,  and  any  citizen 

with  the  conditions   of   a   municipal  of  the  municipahty  may  by  mandamu* 

grant,  see  Los  Angeles  R.  Co.  v.  Loe  compel   its   performance.     People   r, 

Angeles,  162  Gal.  242.    Right  to  forfeit  Suburban  R.  Co.,  178  111.  694. 

privities  for  breach  of  condition  of  a  '  South    Shore    Traction    Co.    e. 

municipal  grant  Aeldd)  be  imtrndbv  acta  Brookhaven,  116  N.  Y.  App.  Div.  749. 

of  the  city  recognizing  the  franchise  for  In  Phoenix  c.  Gaimon,  195  N.  Y.  471, 

several  years  after  the  right  to  declare  rev'g  123  N.  Y.  App.  Div.  93,  it  waa 

a  forfeiture  had  accrued.    Conunercial  held  that  although  the  statute  only  au- 

Elect.  L.  &,  P.  Co.  t>.  Tacoma,  17  Wash,  thorisee  the  construction  of  street  rail- 

661.     A  failure  to  complete  a  street  roads  by  a  cotporatJon,  the  grant  of  a 

rulroad  within  the  prescribed  time  it  franchiao  or  municipal  consent  to  an  io- 

txcuaed  when  legal  cauM  /or  the  delay  dividual  or  his  successors  or  as^gna  i» 

it  tAotm,  e.  g.,  that  construction  was  not  void,  but  may  be  assi^ed  to  a  cor- 

prevented    by    injunction.      Newport  poralion,  and  a  bond  conditioned  on  the 

News  A  O.  P.  R,  &  E.  Co.  v.  Hampton  carrying  into  effect  the  franchise  or 

Roads  R.  &  E.  Co.,  102  Va.  795.  right  granted  may  be  enforced.    And 

In  lUirunt  it  is  held  that  when  a  see  Geneva  &  W.  R.  Co.  v.  New  York 
condition  is  attached  to  a  grant  of  Cent.  &  H.  R.  R.  Co.,  163  N.  Y, 
the  right  to  uae  the  streets  for  tele-  228,  where  it  was  held  that  the  con- 
phone  purposes,  that  the  poles  and  sents  of  abutting  owners  required  by 
wirea  shall  be  so  erected  as  to  avoid  the  Neu>  York  ConaHluHon  may  M 
danger  to  the  public,  a  breach  of  the  given  to  individual  promoters  of  a 
con^tton  is  a  vital  matter  justifying  street  railroad  company  and  may  be 
the  termination  of  the  rights  of  the  assigned  to  a  corporation  upon  tta 
telephone  company;    and   when    the  organization. 
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upon  in  advance  by  the  parties  and  recoverable  by  the  municipality 
as  such  without  evidence  of  any  actual  loss.* 

■  Brooks  V.  Wichita,  114  TeA.  Rep.  sud;    "  It  may  be  oonoeded  tfaat  the 

297;  HatterslT  n.  Waterville,  26  Ohio  village  im  ita  corporate  capacity  suf- 

Gr.  Ct.  226;  Salem  «.  Anson,  40  Ong.  Serei  no  damages  by  ffulure  to  build 

339.  the  road ;   but  the  contract  was  made 

In   Clark  v.    Barnard,  108  U.    8.  by  the  corporate  officers  for  and  io 

436,  460,  a  statute  Krantine  to  a  steam  the  inteicata  of  the  inhabitants,  and 
or   commercial    mUroad    ita    right    of   for  such  damages  they  could  and  did 

way  required  the  deposit  of  1100,000  afree  with  Mr.  I)yar     (the  grantee  of 

with  the  State  treasurer,  for  the  pur-  the  franchise).  See  also  to  the  same 
pose  of  securing  the  construction  of  effect  Detroit  r.  People's  Tel.  Co.,  135, 

the   railroad.      It  was   held   tliat   the  Mich.    696;     Springwells    e.    Detroit, 

depont  was  in  the  nature  of  a  gtatulory  V-  &  N.  R.  Co.,  140  Mich.  277.     An 

•penalty  to  secure  the  performance  A  ordinance  granting  the  municipal  con- 

a   statutory  duty ;    that   the   penalty  sent   to   the  construction   of  a  street 

could  not  M  discharged  on  payment  railway  requirtd  lite  deposit  of  110,000 

of  such  damages  as  might  be  proved  to  secure  completion  within  one  year, 

to  have  arisen  from  non-perf onnance ;  In    the    ordinance    this    deposit    was 

and  that  it  was  not  necessary  for  the  described  as  hquidated  damages  and 

State  to  show  any  actual  damage  or  not  as  penalty.     It  was  held  that  the 

injury  from  the  breach  in  order  to  be  deposit  shoula  be  treated  as  liquidated 

entitled   to   recover  when   the   breach  damages  and  not  as  penalty,  and  that 

was  proved.     A  contract  for  the  con-  it   could   not  be   recovered   from   the 

atruction  of  a  street  railway  in  a  town  municipftiity.    PeekskiU,  8.  C.  t  M.  R, 

stipulated  that,  for  a  failure  to  com-  Co.  ti.  Peekskill,  21  N.  Y.  App.  Div. 

plete,   the  amtractor  eluniid  forfeU  the  94,  aff'd  165  N.  Y.  628.     An  applioa- 

«ufn.  n/  S500,   and  that  sum  was  de-  tion  by  a  street  railway  company  to 

posited   for    the   purpose   of   securing  a  city  for  a  right  of  way  was  refused, 

compliance    with    the    condition.      It  but   was   afterwards   granted   by   the 

was  held  that  the  stipulated  amount  city  on  the  agreement  of  the  radioad 

was    to    be    regarded    as    liquidated  company    to   extend    ite   lulroad   for 

damages,  and  not  as  a  penalty;   that  a  certain  distance  beyond  the  muni- 

as  no  damage  could  be  recovered  by  cipal  limite.     A  hfmd  lor  S50,OQO  mu 

the     municipality     in     its     corporate  gvoen  conditioned  for  the  perfonnance 

character,  the  only  loss  being  sustained  of   the   grant.      In   an   action   which 

by  the  public  in  general,  and  as  the  alleged  the  breach  of  the  condition  by 

parties  must  have  known  that  it  was  reason  of  the'  failure  of  the  company 

impracticable  to  measure  the  damage  to    extend    ite    railroad    beyond    the 

or  mjury  to  the  public  by  any  rule  of  municipal   limits,   a   recovery   on   the 

damages,  it  was  reasonable  tA  suppose  bond    whs   sustained,    and   the    court 

they    intended    to    fix    the    precise  held  that  the  bond  was  not.  ultra  virta 

damages    recoverable    for    a    breach,  the  railroad  company;    that  the  city 

Nilson  11.  Jonesboro,  51  Ark.  168.     See  iiad  power  to  make  the  contract  and 

also  to  the  same  effect,  Eureka  Light  exact  the  bond;  and  that  the  amount 

&  I.  Co.  V.  Eureka,  5  Kan.  App.  666.  named   was   stipulated   dam^es   and 

An   ordinance   required   aw   depogit  not  a  penalty.     Indianola  e.  Gulf,  W. 

of  a  check  for  12,000  by  the  grantee  of  T.  &  P.  R.  Co.,  56  Tex.  594.    But  see 

an  electric  railway  franchise,  the  same  Galveston  &  W.  R.  Co.  v.  Galveeton, 

to  be  returned  if  the  railroad  should  90  Tex.  398;  _  b.  c.  91  Tex.  17,  where 

be   completed    within   the   stipulated  this  decision  is  explained  and  limited. 

time,  and,  if  not  contpletcd,  then  the  In  connection  with  a  grant  of  the  right 

check  should  be  collected  and  the  pro-  to  use  the  streete  for  street  railway 

ceeds  placed  in   the  village  treasury,  purposes,  a  depogil  was  made  with  the 

The  work  of  construction  was  never  municipsJil^  to  g^rantee  performance. 

begun.     It  was  held  that  the  amount  This  deposit  was  to  be  repud  to  ibe 

of   the   check   should   be   regarded   as  railway  com_^ny   on  perfonnance   of 

stipu^fed  dama^ei  and  not  as  a  penalty,  certain   specified   conditions.      It   was 

and   that  it   could   not   be   recovered  held  that  the  railway  company  could 

from   the   village.     Whiting  v.   New  only  recover  the  money  by  showing 

Baltiroore,  127  Hich.  66,  71.    Long,  J,,  peifoimanoe  of  the  condituma,  or  a 
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§  1232.  BaUroada  In  StxaaU;  OoDienti  of  Abnttora.  —  We  have 
referred  above  *  to  the  provision  of  the  New  York  ConstitutioD, 
which  declares  that  no  law  shall  authorize  the  construction  or 
operation  of  a  street  Taibriad  "except  upon  the  condition  that  the 
consent  of  the  owners  of  one-half  in  value  of  the  property  bounded 
on"  that  portion  of  a  street  or  highway  upon  which  it  is  proposed  to 
construct  or  operate  such  raUroad  be  first  obtained.  Although  no 
other  State  appears  to  have  adopted  such  a  constitutional  provision 
as  to  abutters,  statutory  enactments  are  to  be  found  in  some  States 
which  require  the  concurrence  of  a  majority  of  the  property  owners, 
usually  computed  by  frontage,  before  a  franchise  for  a  street  railway 
becomes  effective.  While  many  points  of  similarity  between  the  con- 
stitutional provision  of  New  York  and  these  statutory  enactments 
are  to  be  found,  important  differences  also  exist.  Thus,  the  provision 
of  the  New  York  Constitution  has  never  been  construed  to  imply  that 
the  consents  of  abutters  shall  be  a  prerequisite  to  municipal  action, 
while  the  statutory  enactments  frequently  provide  that  the  right  of 
way  shall  not  be  granted  by,  or  the  consent  of,  the  municipality  given, 
until  the  consent  in  writing  of  the  owners  of  the  greater  part  of  the 
frontage  on  the  street  on  which  the  railway  is  to  be  constructed  be 
obtained.  This  distinction  between  the  two  provisions  should  be 
kept  in  view,  as  it  may  be  the  explanation  of  divergences  which  have 
arisen  in  the  course  of  judicial  decision.  Whether  the  conseni  of  a 
majority  of  the  abvtters  be  required  under  the  constitutional  provision 
of  New  York,  or  under  a  statutory  enactment  such  as  we  have  referred 
to,  a  comjdiaTiee  with  the  requirement  is  essential  to  the  validity  of 
the  franchise  or  right  to  use  the  streets.'    In  some  jurisdictions  where 

leg&l     excuse     for     non-perfomuace        Compliance  with  the  requirement 
tlutreof.    St.  Joseph  Countv  v.  South  of  the  NAratka  Constitution  tiiat  a. 
Bend  &  H.  St.  R.  Co.,  118  Ind.  68.         street  i&iboad  be  sanctioned  by  a  vote 
■  Ante,  i  1223.  of    the    electors    is    mandatoiy;     but 

'  Beeson  v.  Chicago,  75  Fed.  Rep.  where  a  vole  has  been  had  and  the 
880;  McCartney  v.  ChicaKO  ft  E.  R.  railroad  has  been  constructed  and 
Co.,  112  III.  611;  Chicago  Dock  Co.  v.  operated,  even  the  State  will  be  e^ 
Garritr,  115  111.  1^5;  Hunt  v.  Chicago,  topped  to  attack  the  validity  of  tbe 
H.  ft  D.  R.  Co.,  121  111.  638;  Doane  v.  proceedings  pursuant  to  which  the 
Chicago  CSW  R.  Co.,  160  III.  22;  vote  waa  given.  State  *.  Lincoln  St. 
Chester  *.  Wabash,  C.  ft  W.  R.  Co.,  R.  Co.,  80  Neb.  333;  State  ».  Citizens' 
182  HI.  382;  .McGann  v.  People,  194  St.  R.  Co.,  80  Neb.  367.  When  the 
111.  526;  Pe4»>le  v.  Decatur,  S.  &  8t.  franchise  of  an  existing  street  lailway 
Ii.  R.  Co.,  120  111.  App.  229;  Currie  «.  has  expired,  a  neio  company  whicQ 
Atlantic  CHty,  66  N.  J.  L.  671,  rev'g  seeks  io  construct  and  operate  upon 
66  N.  J.  L.  140;  Mercer  County  Trac-  tbe  aaine  route  must  obtain  the  con- 
tioQ  Co.  c.  United  New  Jersey  R.  ft  sent  of  tbe  muiucipality  to  the  use  of 
C.  Co.,  64  N.  J.  Eg.  588;  Colonial  the  streets.  Isom  v.  Low  Fare  R.  Co., 
City  Traction  Co.  v.  Kingston  City  R.  29  Ohio  Cir.  Ct.  683.  Under  a  genenU 
Co.,  153  N.  Y.  540,  aS'g  16  N.  Y.  App.  act  declaring  that  citiee  have  no 
Div.  196;  Roberts  v.  Eoston,  19  Ohio  power  to  grant  (jie  use  of  streeta  to 
St.  78.  r^lways  except  upon  the  petition  it/ 
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the  consent  of  the  abutters  is  required  a^  a  prerequisite  to  municipsl 
action,  it  has  been  held  that  the  right  to  give  or  withhold  the  consent 
is  conferred  upon  the  abutting  property  owners  for  a  public  or 
ifuasi-public  purpose;  that  the  power  is  to  be  exercised  for  the 
common  benefit  of  the  nei^borhood,  or  at  least  of  the  properly 
affected  by  the  construction  of  the  railroad;  and  that  individual 
considerations  should  not  be  permitted  to  influence  the  ^ving  or 
withholding  of  the  statutory  consent  Hence,  it  has  been  held  that 
it  is  against  public  policy  to  induce  or  procure  the  consent  by  a 
pecuniary  or  vahiable  consideration  enuring  to  the  exclusive  b«ie- 
fit  of  ao  individual  property  owner.*     But  in  New  York,  under  the 

the  ovmera  of  one-half  of  the  frontaKe  where  tiie  council  granted  pemuBadon 
upon  the  street,  it  is  held  that  the  without  the  requisite  consent  of  tho 
power  lies  dormant  until  the  petition  abutteni  being  obtained.  Beeson  «. 
IB  made.  Hunt  o.  Chicago  Horse  &  D.  Chicago,  75  Fed.  Rep.  SSO;  Roberts 
R.  Co.,  121  111.  638.  Statutoi7  re-  v.  Easton,  19  Ohio  St.  78.  In  Nea 
quiiementa  aa  to  the  form  and  manner  York,  the  light  to  question  the  valid- 
in  which  the  consents  of  abutters  iU-  of  consents  ^ven  for  the  piupooe 
shall  be  executed  must  be  subitanliaUy  of  complying  with  the  constilutJODal 
00  nplied  with.  Hercer  Countv  Trac-  requirement  la  limited  to  Ae  Stale  and 
tion  Co.  V.  United  New  JeTse;  R.  &  C.  to  the  property  ownert  affected.  Ad- 
Co,,  64  N.  J.  Eq.  638.  other  lailroad  company  cannot  attack 
Under  tho  provision  of  the  JVew  the  vaUdiU'  of  the  conaenta  for  the 
Jersey  statute  tliat  petmission  to  con-  purpose  of  defeating  an  application 
struct  a  street  railway  shall  not  be  to  cross  its  tracks.  Geneva  ft  W.  R. 
granted  by  the  city  council  without  Co,  u.  New  York  Cent.  &  H.  R.  R.  Co., 
the  consent  in  writing  of  the  oumcrs  163  N.  Y.  228,  236,  rev's  24  N.  Y.  App. 
of  at  Uatt  oTie-hal/  of  the  frontage  of  Div.  336,  and  citing  Jones  v.  Tona- 
ttie  property  abutting  on  the  street  wanda,  168  N.  Y.  438.  Where  the 
on  which  tne  railway  b  to  be  con-  statute  required  the  consent  of  th« 
structed,  the  fact  that  an  ordinance  owners  of  two-thirda  of  the  proper^ 
has  been  pa^ed  gisating  the  consent  abutting  on  the  street,  it  was  held 
of  the  municipali^  is  prima  facie  evi-  that  valid  consents  for  two-thirds  of 
dence  that  the  requisite  consent  of  the  the  property  were  not  affected  by  the 
abutters  has  been  given.  The  city  fact  that  other  oonteni*  were  obbrined 
council  niay  resort  to  any  evidence  by  fraud.  Ecorse  v.  Jackson,  A.  A.  A: 
it  pleases  to  establish  the  fact  that  D.  R.  Co.,  163  Hich.  393. 
the  consent  has  been  given,  and  it  is  '  Under  the  lUinoie  statute  which 
presumed  to  have  ascertained  the  prohibits  the  city  council  frran  grant- 
existence  of  the  fact  as  a  prerequisite  ing  the  use  of  streets  for  railroad  tncka 
to  its  action.  Mercer  County  Traction  "  except  upon  a  petition  of  the  owners 
Co.  V.  United  New  Jers^  R.  &  C.  Co.,  of  the  land  representing  more  than  one- 
64  N.  J.  Eq,  588.  Ui  Roberts  d.  half  of  the  frontage  of  the  street,"  the 
Eaaton,  19  Ohio  St.  78,  it  was  held  consent  of  the  property  owner  cannot 
that  the  action  of  the  city  council  in  be  purchased  for  money,  or  for  a  con- 
iving  permission  under  such  a  statute  nderation  accruing  to  the  exclusive 
id  not  conclude  the  property  owner  benefit  of  the  properbf  owner.  Doane 
on  the  question  whether  the  requisite  v.  Chicaso  City  R.  Co.,  160  HI.  22. 
majority  had  assented.  In  some  cases,  See  alsoFarson  v.  Fogg,  205  111.  326; 
it  IB  held  that  a  stsitute  which  forbids  Brieske  v.  North  Chicago  St.  R.  Co., 
the  city  council  to  consent  to  the  use  82  111.  App.  266.  The  reasoning  of  the 
of  streets  for  street  railways  without  court  in  reaching  this  concluaon  is  that 
the  consent  of  property  owners  thereon,  the  streets  are  vested  in  the  city  for 
recogniies  in  the  abutters  such  interest  the  public  use  and  benefit;  that  the 
as  entitles  them  to  an  injunction  council  should  only  grant  the  right  to 
againBt  the  conatruction  of  the  road   use  them  for  the  public  t>enefit,  and 
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pioTisioD  of  the  ConstJtudon  of  that  State,  and  the  statutes  enacted 

in  coofonnity  thereto,  the  courta  do  not  appear  to  give  any  qyaai- 

■btiuld  withhold  it  if  the  public  will  be  peiuation  upon  an  abutter,  Dixim,  J., 
damaged;  that  the  consent  or  petition  uud:  "Consequently,  when  the  legis- 
of  the  abutters  is  evidence  that  the  lature  roquiicd  the  consent  of  a  certain 
GonstructJon  of  the  railroad  will  be  for  portion  <m  the  abutting  owners  to  be 
the  public  benefit ;  that  such  consent  obtained  before  such  a  railway  could 
or  petition  is  intended  to  influence  be  built  in  front  of  their  property,  a 
munici[^  action,  and  the  abutters  gratuitous  privilege  or  power  waa  aele- 
ai«  thepEfore  charged  with  a  duty  to  gated  to  them.  The  reason  for  such 
the  public  which  cannot  be  influenced  aeI^;ation  is  not  obscure.  Abutting 
by  pecuniarf  considerations.  In  Doane  owners  have  a  certain  relation  to  the 
V.  Chict^o  uty  R.  Co.,  160  111.  22,  cited  public  streets  in  front  of  their  property, 
«upra,  it  was  held  that  an  agreement  which,  while  it  is  subordinate  to  the 
l^y  a  street  nulway  company  not  to  public  easement  yet  places  them  on  a 
lay  a  second  track  in  the  street  without  looting  unlike  that  of  the  rest  of  the 
the  consent  of  the  particular  abutter  community.  Because  of  this  relation, 
invalid  as  an  attempt  by  the  com-  special  advantages  and  disBdvantages 
_y  to  bind  itaelf  not  to  perform  a  accrue  to  them  from  street  rulwaya, 
-Jly_  which  the  public  intereets  might  and  the  legislative  design  clearly  was 
require  of  it  in  tiie  future.  In  Farson  that  unless  it  should  be  rendered  prob- 
V.  Fogg,  205  111.  326,  it  was  held  that  able  that  these  advantages  would  ex- 
a  contract  by  a  railway  company  with  ceed  the  disadvantages  with  r^ard  to 
an  abutter  that  it  would  pave  the  street  any  proposed  street,  the  r^lway  should 
according  to  certain  spedfications  at-  not  be  theie  laid.  This  probability 
tached  to  the  contract,  could  not  be  was  to  be  indicated  by  the  consent  of 
n>e<^caUy  enforced  at  the  instance  of  the  owners  of  at  least  one-half  of  the 
the  abutter  in  the  absence  of  munid-  abutting  land.  For  the  decision  of  the 
pal  action  directing  the  paving  in  naatter  tbus  contemplated,  the  legls- 
conformity  to  such  specificationB  or  lature  treated  these  owners  as  a  class, 
consentiiw  thereto.  It  waa  also  held  every  member  of  which  had  similar 
that  neither  the  abutter  nor  the  rail-  interests  to  subserve,  interests  that  in 
road  company  had  any  right  to  in-  soma  degree  were  common  to  all. 
terfere  with  the  paving  of  the  street  Properly  to  meet  the  confidence  thus 
without  municipal  authority.  reposed,  it  was  incumbent  on  each 
In  NeiB  Jeraev  it  has  been  held  that  member  to  bear  in  mind  and  be  in- 
the  consent  of  the  abutters  under  the  fluenced  by  these  common  interests 
statute  of  that  State  is  not  a  property  only,  so  that  his  judgment  would  be 
light,  but  only  a  special  statutory  linu-  as  fair  toward  his  neighbors  as  it  was 
tation  on  the  authority  of  tbe  munid-  toward  himself.  To  permit  any  one 
pality.  Pstomon  &  ^.  L.  R.  Co.  v.  of  the  class  to  barter  for  private  and 
Wostbrock  (N.  J.),  56  Atl.  Rep.  S98.  exduave  ^n  this  power  over  the  con- 
Hence,  in  an  action  which  was  brought  cems  of  his  fellows  would  be  subver- 
upon  a  note  given  by  a  street  railway  eive  of  the  benign  purpose  of  the  leg- 
company  as  the  consideration  for  the  islaturein  delegating  it."  See  also  St. 
consent  of  an  abutter,  it  was  held  that  Columba's  Church  v.  North  Jersey 
tbe  note  was  invalid  as  being  given  for  St.  R.  Co.  (N.  J.  Eq.),  70  Atl.  R^. 
a  consideration  contrary  to  puNic  policy.  692. 

The  court  declared  that  the  ri^ht  to  But  in  Ohio,  under  a  statute  sub- 
consent  is  ftMui-govemmental  m  its  stantially  similar  in  its  tenor  and 
character,  to  be  exercised  for  the  bene-  effect  which  required  the  consent  of 
fit  of  all  concerned,  and  is  not  an  ordi-  the  abutting  owners  of  a  majority  of 
nary  property  right  which  the  abutting  the  frontage  on  the  street  to  be  ob- 
owner  can  disjmse  of  or  sell  as  he  t^ned  and  produced  before  the  ordi- 
ohooaes  and  with  regard  only  to  bis  nance  granting  the  ri^ht  should  be 
own  interests.  Montelair  Military  enactea  by  the  council,  it  was  h^  that 
Academy  v.  North  Jersey  St.  R.  Co.,  the  omteTtl  of  Vie  abutting  ovmers  migbt 
70  N.  J.  L.  229,  rev'g  65  N.  J.  L.  328.  be  given  for  a  valuable  amMderabon 
In  Uiia  cose,  after  re^rring  to  the  fact  from  the  street  nulway  company  to 
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goremmental  effect  to  the  consent  of  the  abutter.  Thus,  it  has  been 
held  that  the  consent  of  an  abutting  owner  constitutes  a  species  of 
property  or  muniment  of  title,'  that  these  consents  may  be  assigned 
by  the  person  or  corporation  to  whom  they  are  ^ven,'  and  that  the 
^ving  of  a  consent  operates  as  a  release,  discharge,  or  abandonment 
of  the  easements  of  the  abutter,  so  far  asthey  may  be  taken  by  the 
construction  and  operation  of  an  elevated  railroad,*  and  when  the 

policy.      Hamilton, 

"    '  '      B. ---. r-__- — — o  -   — 

_ _.,    _.   _.,  "Each  abutting  easements   in   the   street   appurtenant 

lot-owner  is  free  to  aid  in  conferring  to  the  property.  Henog  v.  New  York 
auch  jurisdiction,  and  free  to  withhold  Elev.  ft.  Co  76  Hun  (N.  Y.),  486, 
such  aid.  Hia  actions  cannot  be  con-  aff'd  151  N.  Y.  605.  An  instrument  by 
bvlled  in  that  regard  b]r  others  on  the  which  a  property  owner,  in  considem- 
street,  nor  by  courts  of  justice  in  tbeir  tion  of  the  locatioo  of  a  hne  of  nulroad 
behalf.  Such  a  condition,  such  cooaect,  in  the  street  adjoioing  his  pi«mises, 
in  the  nature  of  things  cannot  be  ap-  consents  to  its  construction  and  opera- 
propriated  under  the  power  of  eminent  tion  thereon  and  agrees  to  execute  a 
dconain.  The  consent  must  be  given  release,  constitutes  an  agreement  to 
or  withheld  at  the  option  of  the  lot-  release  his  interest  in  the  soil  of  the 
owner.  He  cannot  be  forced  to  give  street;  but  the  extent  of  the  right  con- 
it,  nor  forced  to  withhold  it.  Section  ferred  upon  the  railroad  company  to 
3439,  Revised  Statutes,  provides  for  make  use  of  the  street  for  railroad  pur- 
this  written  consent,  and  it  imposes  no  poses  depends  upon  the  BurTounoIng 
conditions  or  restiictions,  but  leaves  circumstances  at  the  time  of  the  execu- 
the  lotrowner  free  to  give  or  withhold  tion  of  the  instrument.  Stephens  v. 
his  consent.  And  section  3440  provides  New  York,  O.  &  W.  R,  Co.,  175  N.  Y. 
that  '  nothing  herein  conbuned  shall  72,  rev'g  61  N.  Y.  App.  Div.  612. 
affect  the  rights  of  property  owners  ta  A  purchater  of  the  property  u  bound 
giveor  withhold  their  consent.'  So  that  by  a  consent  given  by  nis  grantor  when 
our  statutes,  while  providing  for  the  the  railroad  has  been  constructed  and 
giving  or  withholding  of  the  same,  im-  is  in  operation  at  the  time  of  the  pur^ 
pose  no  conditions  or  limitations  on  chase.  Ward  v.  Metropotitan  Elev.  R. 
such  power,  but  expressly  provide  that  Co.,  152  N.  Y.  39.  See  also  Herooe  v. 
the  statutes  shall  not  affect  the  rights  New  York  Elev,  R.  Co.,  76  Hun 
of  property  ownera  to  give  or  withhold  (N.  Y.).  486.  affd  161  ti.  Y.  666; 
Bucb  consent."  Bacbarach  v.  Von  Eiff,  74  Hun  (N.  ¥.), 

'  Matter  of  Brooklyn  Union  Elev,  633 ;  Webster  v.  Kii«s  County  Trust 
R.  Co.,  112  N.  Y.  61,  74.  Co.,  80  Hun  (N.  Y.),  420,  aB'd  145 

'  Geneva  &  W.  R.  Co.  «.  New  Yoric  N.  Y.  276.  But  the  purchaser  is  not 
Central  &  H.  R.  R.  Co.,  163  N.  Y.  228.  bound  by  the  consent  of  the  seller 
The  consents  of  abutters  to  tbe  con-  when  tbe  purchaser  acquired  title 
struction  of  a  street  railroad  may  be  before  the  road  was  constructed.  Shaw 
made  to  the  promoters  and  their  legal  d.  New  York  Elev.  R.  Co.,  187  N.  Y. 
representativesandassigns,andmay De  186,  aff'g  110  N.  Y.  App.  Div.  892. 
validly  assigned  by  the  promoters  to  The  abutting  owner  who  has  consented 
the  compai^  after  its  incorporation,  to  the  occupation  of  the  street  by  a 
Geneva  &  W\  R.  Co.  v.  New  York  Cent,  railroad,  cannot  afterwards  aak  the 
&  H.  R.  R.  Co.,  163  N.  Y.  229,  court  to  enjoin  the  use  of  the  street 

*  White  V.  Manhattan  R.  Co.,  139  therefor,  or  award  him  damagea. 
N.  Y.  19;  Ward  v.  MetropoUtan  Elev.  Burkam  v.  Ohio  &  M.  R.  Co.,  122  fiid. 
R.  Co.,  152  N.  Y.  39;   Foote  v.  Metro-   344;   Paige  v.  SchenecUdy  R.  Co.,  178 

¥)litan  Elev.  R.  Co.,  147  N.  Y.  367.  N.  Y.  102 ;  Bellew  n.  New  York,  W.  & 
be  city  of  New  York  being  the  owner  C.  Traction  Co.,  47  N.  Y.  App.  Div.  447. 
of  premises  as  well  as  of  the  tee  of  the  Where  the  consent  of  an  abutting 
street  at  the  time  when  it  gave  its  con-  owner  to  the  erection  of  an  elevat^ 
sent  to  tbe  construction  of  an  elevated  railroad  expressly  stipulatiea  that  it 
nulway  on  the  street,  it  was  held  that  should   not   in  any    way   affect    tbe 
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fee  of  the  street  or  highway  is  in  the  Al>utter,  operates  as  a  grant  to  the 
raihx>ad  company  of  the  right  to  impose  an  additional  servitude  or 
burden  thereon  for  the  purpose  of  its  tracks.*  In  jurisdictions  where 
the  consent  of  the  abutters  is  required  as  a  prerequisite  to  municipal 
action,  it  has  been  held  that  limitations,  restrictions,  and  qualifica- 
tions embodied  in  such  consents  are  valid  and  operate  as  a  restriction 
or  limitation  upon  the  city  council  in  granting  its  consent  or  ^ving  a 
franchise  under  delegated  authority.*  Difficult  and  intricate  questions 
as  to  the  validity  and  effect  of  the  consents  of  abutters  may  arise,  but 
these  as  a  general  rule  are  to  be  determined  by  the  terms  of  the 
Constitution  or  statutory  enactment  under  which  the  consent  is 
required  to  be  ^ven.  Among  these  are  such  matters  as  the  question 
whether  the  particular  railroad  is  embraced  within  a  consent  which 
has  been  pven,*  whether  the  consent  is  to  be  construed  with  reference 

abutter's  claim  to  dtanaeee,  and  that  *  Cheater  v.  Wabash,  C.  A  W.  R. 
the  right  to  and  extent  of  the  compen-  Co.,  182  III.  382  (limitation  of  dura- 
aatJon  should  not  be  affected  and  should  tion  of  privilege  to  use  streets);  Specht 
be  dealt  with  according  to  law,  the  e.  Central  Pass.  R.  Co.,  76  N.J.  L.  631; 
equitable  remedies  of  tne  abutter,  aa  6S  Atl.  Rep.  7SS  (requiremeiit  that 
well  as  his  remedies  at  law  to  enforce  railroad  should  be  a  single  track  only) ; 
payment  of .  compensation,  are  pre-  8t.  Columba's  Church  v.  Nortji  Jersey 
served.  Kingsland  tj.  Kings  County  St.  R.  Co.  (N.  J.  En.),  70  Atl.  Rep. 
Elev.  R.  Co.,  83  Hun  (N.  Y.),  151;  692  (prohibition  agaiiut  construction 
Komder  r.  Kings  County  Elev.  R.  Co.,  of  switches  in  street). 
41  N.  Y.  App.  Div.  357.  '  Where  the  railroad  has  been  con- 

'  Paige  V.  Schenectady  R.  Co.,  178  structed  without  the  consent  of  the 
N.  Y.  102,  112.  In  Smyth  v.  Brooklyn  abutter,  although  without  objection  by 
Union  Elev.  R.  Co.,  193  N.  Y.  33G,  him,  the  company  cannot,  without  his 
modifying  121  N.  Y.  App.  Div.  282,  consent  and  against  his  objection,  con- 
an  agreement  entered  into  between  an  struct  an  additional  switch,  or  remove 
abutting  owner  and  an  elevated  rail-  and  enlarge  one  previously  constructed 
road  company  consented  to  the  msin-  in  such  a  manner  as  to  increase  his 
tenance  of  the  elevated  railroad  struc-  damages.  T^lor  v.  Erie  City  Pass. 
turee  in  the  street  and  was  followed  by  R.  Co.,  186  Pa.  120.  A  consent  to 
a  provision  releasing  and  discharging  the  construction  of  a  awface  Tailroad 
the  company  from  all  claims  and  de-  cannot  be  taken  advantage  of  for  the 
mands  lor  dsmages  incurred.  The  purpose  of  erectirig  an  timated  atmcture 
abutt«r  was  the  owner  of  the  fee  of  or  indined  ^lane  in  the  street  connects 
tbe  street  to  the  centre  thereof.  The  ing  the  surface  railroad  with  an  ele- 
court  held  that  the  release  was  not  a  vated  railroad  structure.  Eldert  v. 
mere  license,  and,  if  not  effectual  as  a  Long  Island  Elect.  R.  Co.,  28  N.  Y. 
grant(whichthecourtdidnotconcede),  App.  Div.  451  aff'd  165  N.  Y.  651. 
was  operative  as  an  estoppel  to  any  A  uoond  or  additional  track  held  to  be 
claim  for  compensation  in  condemna-  in  the  nature  of  a  new  enterprise,  which 
tion,  and  that  a  subsequent  purchaser  requiied  an  independent  consent  of  tbe 
of  the  property  was  not  entitled  to  an  property  owners  interested,  and  that 
injunction  against  the  maintenance  the  assents  ^ven  a  year  before  to 
and  operation  of  the  railroad.  Abutters  a  single-tmck  railroad  could  not  be 
who  btve  consented  to  the  construction  counted.  Roberta  v.  Easton,  19  Ohio 
of  an  elevated  railroad  will  be  enjoined   St.  78. 

from  excavating  the  street  in  such  a  Under  the  lUinmg  statute  the  power 
manner  as  to  interfere  with  the  col-  of  the  municipality  to  ^rant  the  right 
umns  of  the  railroad,  whether  they  own  to  construct  nuiidtes  m  the  streets 
the  fee  of  the  street  or  not.  Kings  from  the  establishments  of  private  in- 
Cmmty  EJev.  R.  Co.  v.  Cocks,  22  N.  Y.  dividuals  connecting  with  railroad 
Supp.  1017. 
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to  the  pendency  of  the  particular  applicatbo  before  the  city  council, 
or  whether  it  may  be  avulable  for  other  and  future  applicatbns,' 

tracks  is  dependent  wppa  a.  petition  of  '  Under  the  provinon  of  the  A''e6ra*Jba 
the  owners  representiiig  more  thui  Constitution  requiring  the  previous 
one-h&lf  of  the  frontage  of  the  street,  vote  of  the  electots  t«i  the  constniction 
McQann  v.  People,  164  III.  526.  The  of  a  street  nulwa^,  the  volt  Timtt  bt 
consents  of  anutterB  are  necessary  token  on  a  specific  appHetilum  for  a 
where  a  street  railway  company  seelu  defmiidj/  located  ratlroaa,  and  not  upon 
to  acquire  by  condemnation  the  right  a  blanket  r^ht  to  construct  a  railroad 
to  use  a  portion  of  the  track  of  another  in  the  streeta  of  the  municipality  gen- 
railroad  company  not  exceeding  one  erally.  Stat«  v.  Lincoln  St.  R.  Co.,  80 
tiiouBand  feet  in  len^h,  pursuant  to  a   Neb.  333. 

statutory  provi^on  pving  it  such  right.  la  Ohio,  when  consents  are  required 
Colonial  CSty  Traction  Co.  v.  Kingston  for  a  railroad,  the  franchise  for  which 
(Sty  R.  Co.,  153  N.  Y.  540,  aff^  15  is  directed  to  be  sold  to  the  lowest 
N.  Y.  App.  Div.  195.  But  the  require-  bidder,  the  consents  of  the  abuttera 
ment  ^  the  consenta  of  the  abutteta  should  not  run  to  any  particular  com- 
doea  not  affect  the  statutory  power  of  ^ny.  State  v.  Bell,  34  Ohio  St.  194. 
one  company  to  lease  the  tauroad  of  But  it  ia  otherwise  when  the  consent 
another  and  to  operate  the  cars  of  the  is  siven  to  the  extension  of  an  eidsting 
lessee  over  the  tracks  of  the  lessor,  railway,  the  franchise  therefor  not 
IngersoU  v.  Nassau  Elect.  R.  Co.,  157  being  susceptible  of  sale.  Isom  v. 
nTy.  453,  aff'g  89  Hun  (N.  Y.),  213.       Low  Fare  R.  Co.,  29  Ohio  Cir.  Ct.  683, 

A  paper  signed  prior  to  the  construe-  591. 
tdon  of  an  elevated  rulroad  expressing  Under  the  ffew  Jersey  statute,  le- 
a  wish  and  preference  that  the  railway  quiring  the  consents  of  the  owners  of 
to  be  built  m  the  street  be  constnictea  the  greater  part  of  the  frontage  before 
in  the  centre  of  the  street,  was  held  not  the  city  council  can  give  ite  consent 
to  constitute  a  consent  of  the  construe-  to  the  construction  of  a  street  railroad, 
tion  of  the  railway,  but  to  be  a  mere  the  application  must  be  made  to  the 
expresaon  of  preference  as  to  two  couacu  and  the  route  filed  before  the 
proposed  methods  of  construction,  consent  be  given.  The  consent  must 
Roberta  v.  New  York  EJev.  R.  Co.,  155  relate  to  the  pending  application,  and 
N.  Y.  31,  modifying  12  N.  Y.  Misc.  345.  be  for  the  identical  railroad  referred  to 
A  petition  addreseed  by  property  in  the  application;  and  if  the  applica- 
owners  to  commiswoners  appointed  to  tion  has  been  granted  or  refused,  the 
determine  whether  the  railroad  should  consents  so  filed  cannot  be  the  basis  trf 
be  constructed^  which  merely  asks  that  municipal  action  on  further  or  addi- 
the  road  be  built  through  the  centre  of  tional  apphcations.  Cunie  v.  Atlantic 
the  street,  does  not  constitute  a  con-  City,  66  N.  J.  L.  671,  rev'g  66  N.  J.  L. 
sent  to  the  construction  of  the  road.  140;  Paterson  i.  S.  L.  Traction  Co.  tt. 
Koehler  v.  New  York  Elev.  B.  Co.,  159  Wostbrock  <N.  J.),  66  Atl.  Rep.  698 ; 
N.  Y.  218,  aEf'g  9  N.  Y.  App.  Div.  449.  Mercer  County  Traction  Co.  v.  United 
Where  an  abutting  owner  writes  un-  New  Jersey  R.  4  C.  Co.,  68  N.  J.  Eg, 
demeath  a  consent  which  would  other-  715,  rev'g  65  N.  J.  Eq.  574.  In  dime 
wise  be  effectual  as  such,  the  words  v.  Atlantic  Gty,  66  N.  J.  L.  671, 
"I  am  in  favor  of  an  elevated  road  HeTidrickaon,  3.,  said:  "  We  think,  that 
over  the  middle  of  the  street  but  not  when  the  consents  are  onoe  filed  with 
on  the  walk,"  the  instrument  will  not  the  petition  ^ving  the  council  the  r»- 
be  construed  to  be  a  consent  to  the  quired  jurisdiction,  and,  after  a  regular 
construction  of  the  railroad  upon  the  hearing,  the  council  acts  thereon  by 
Une  of  the  sidewalk.  Shaw  v.  New  the  passage  of  a  valid  ordinance  or 
York  Elev.  R.  Co.,  187  N.  Y.  186,  aff'g  resolution,  giving  or  rafumng  such  con- 
110  N.  Y.  App.  Div.  SS2.  See  also  sent,  the  council  becomes  thereafter 
Heimbuig  v.  Manhattan  R.  Co.,  19  funetue  oSiao,  so  far  as  regards  the 
N.  Y.  App.  Div.  179.  The  consent  of  subject-matter  of  the  application.  It 
an  abuttmg  owner  to  the  construction  of  necessarily  follows  that  m  order  to  au- 
a  street  railway  does  not  bind  h'r"  as  to  thoriie  the  council  to  act  upon  a  new 
property  subsequently  acquired  by  him  application  of  the  compiuiy,  the  peti- 
on  the  line  of  the  same  railroad.  'Taylor  tion  must  be  accompanied  with  the 
t>.  Erie  CAy  Pass.  R.  Co.,  186  Pa.  120.       filing  of  new  consents  representing  the 
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whether  a  consent  when  ffivea  may  be  revoked  or  withdrawn,  and  if 
ao  under  what  circumstances,'  and  in  what  manner  the  required 
portion  of  the  consenting  proper^  owners  shall  be  ascertained.* 

Under  the  New  York  Constitution,  it  is  provided  that  in  cases 
iriiere  the  required  «>nseDt  of  abutters  cannot  be  obtained,  the 
Appdlate  Division  of  the  Supreme  Court  may  appoint  commis- 
sioners, and  the  determination  of  such  commissioners  that  the  rail- 
required  majoritr  in  interest  of  the  ooe-halfia  value  of  proper^"  abutting 
abutting  owneiB.''  In  Sanfleet  v.  on  the  street.  New  York  ConBt.,  1894, 
Toledo,  10  Ohio  Gr.  Ct.  460,  it  woa  art.  iii,  {  18.  See  also  Matter  of 
held  that  if  the  first  ordinance  gmnting  Rochester  &  L.  O.  R.  Co„  51  N.  Y. 
the  right  to  the  use  of  the  streets  for  a  Ap^.  Div.  65.  Under  r  statute  re- 
street  railway  is  invalid,  the  consente  quiring  the  conaenta  of  a  certain  pro- 
of the  abutters  used  on  the  first  appU-  portion  of  property  "abutting  on  the 
cation  and  not  withdrawn  niay  be  street  or  way,  along  which  it  is  pro- 
counted  on  a  second  application.  posed  to  construct   such   milway  or 

^'  Id  New  York,  a  consent  to  the  con~  extenmon  thereof,"  the  consent  ca  the 
BtntctJon  of  a  railway  cannot  be  with-  necessaiy  proportion  of  the  owners  in 
^^wn  after  the  railroad  has  been  con-  each  street  to  be  occupied  by  the  in- 
structed. Paige  V.  Schenectady  R.  Co.,  way  or  extension  thereof  is  required. 
178  N.  Y.  102, 112,  lev'g  84  N.  Y.  App.  Mt.  Auburn  Cable  R.  Co.  t>.  Neare,  54 
Div.  91:   White  v.  Manhattan  R.  Co.,  Ohio  St.  153. 

139  N.  ¥.  19;  Adee  c.  Nassau  Elect.  Underthe  /Qinou  statute,  a  petition 
R.  Co.,  65  N.  y.  App.  Div.  529,  aft'd  may  be  mmed  on  behalf  of  a  property 
173  N,  Y.  680.  But  in  Illinois,  where  owner  by  his  agent,  although  the  agent 
the  frontage  consents  are  a  prerequisite  may  have  no  authority  in  writing. 
to  municipal  action,  it  has  been  held  Tibbetts  o.  West  &  S.  T.  St.  R.  Co., 
that  property  ownere  may  withdraw  153  111.  147.  The  substanlial  purpose 
them  at  any  time  before  they  are  of  a  statute  requiring  the  consent  of 
finally  acted  on  by  the  mayor.  People  the  owneiB  of  propertj^  to  the  improve- 
o.  Decatur,  S.  A  St.  L.  R.  Co.,  120  111.  ment  of  a  street  is  satisfied  by  a  paper 
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,  ment  ol  a  street  is  satisfied  by  a  paper 
signed  by  the  land  owner  clearly  e±- 

*  Under  the  Ohio  statute  which  pressing  his  consent  to  tlie  improve- 
requires  the  written  consent  of  the  ment  in  the  mode  and  manner  pro- 
greater  part  of  the  frontage  before  any  vided  therein,  and  a  writing  thus 
frauohise  should  be  granted  by  the  signed  is  no  lees  binding  and  sumcient 
city  council,  it  was  heU  that  the  city,  because  in  the  form  of  a  petition. 
as  the  owner  of  lands  fronting  upon  a  Jones  «.  Tonawanda,  158  N.  Y.  438. 
street,  s.  g.,  a  cemetery,  may  eoneent  When  the  railroad  company  produces 
a»  an  abuJuer,  and  thereby  participate  consents  sufficient  on  their  face  to 
in  conferring  upon  the  council  Juria.  comply  with  the  requirements  of  the 
diction  to  grant  the  franchise.  Emer-  Constitution  and  statute,  and  made 
son  c.  For^  City  R.  Co.,  28  Ohio  Cir.  in  the  usual  form  and  acknowledged 
Ct.  683.  A  comer  lot  mtuated  opposite  or  proved  and  recorded,  the  burden  ia 
to  and  on  the  outside  of  a  curve  of  on  the  complainiTi^  property  owner  to 
ttie  Rulroad  at  a  point  where  the  nul-  establish  the  invahdity  or  insufficiency 
road  passes  from  a  street  into  an  inter-  of  the  consents  in  fact.  Adee  v.  Nassau 
seetii^  street  must  be  included  in  Elect.  R.  Co.,  66  N.  Y.  App.  IHv.  529, 
detennining  whether  the  necessarv  aff'd  173  N.  Y.  580.  Where  the  title 
consents  have  been  ^ven.  Sea  Beacn  to  the  abutting  premises  is  in  the  mem- 
R.  Co.  t>.  Coney  Island  &  O.  Elect.  R.  hers  of  a  copaiinerihip  at  teruijUt  in 
Co.,  22  N.  Y.  App.  Div.  477.  Cross  common,  a  consent  in  the  fiim  name. 
ttrult  are  to  be  omitted  in  computing  signed  by  one  of  the  membera  of  the 
the  frontage  of  the  property  abutting  firm  does  not  bind  his  copartners  in 
on  the  street.  People's  Traction  Co.  v.  the  absence  of  evidence  snowing  au- 
Atlantic  CSty,  71  N.  J.  L.  134.  thority  to  djcn  for  the  firm.    White  v. 

In  New  York  the  constitution  re-  Manhattan  R.  Co.,  130  N.  Y.  16, 
quires  the  consents  '.'ot  the  owners  of 
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Toad  ought  to  be  constructed  and  operated,  when  confirmed  by  the 
court,  may  be  taken  in  lieu  of  the  consent  of  the  property  owners. 
It  has  been  held  that  this  proceeding  is  a  jvdicial  adversary  pro- 
ceeding directed  against  the  owners  of  proper^  abutting  upon  the 
proposed  railroad,  and  that  the  detennination  of  the  commissioners 
in  favor  of  construction,  when  confirmed  by  the  court,  has  the 
effect  of  a  judgment,  and  is  res  adjvdicaia  upon  abutting  proper^ 
owners  as  to  the  incorporadon  of  the  company,  and  its  right  to  con- 
struct the  railroad  under  the  franchise  or  privil^e  granted.* 

§  1233  (707).  Aathoritj  to  occnpj  and  iu«  Strsats;  How  con- 
fund  and  coiutnMd,  —  Legislative  authority  to  railroad  companies 
to  ocvmpy  the  streets  of  an  incorporated  place,  although  it  must 
exist  to  warrant  the  occupation,  need  not  be  expressly  conferred, 
but  may  be  given  by  necessary  implication,'  But  a  grant  of  a 
franchise  to  construct  and  operate  a  railroad  or  other  utility  in  the 
street  is  to  be  construed  strictly,  and  in  cases  of  fair  doubt  in  favor  of 
the  public  as  against  those  claiming  under  the  grant*    But  a  general 

'  Matter  of  Brooklyn  Union  Elev.  Allwbeny  e.  Ohio  *  P.  R,  Co.,  26  Pa. 
R.  Co.,  112  N.  Y.  61.  Although  a  re-  St.  355;  State  n.  Hoboken,  3d  N.  J.  L. 
port  by  the  commissioners  appointed  205;  Attj.-Genenl  «.  Morris  dt  E.  R. 
under  this  constitutional  provision  Co.,  20  N.  J.  Eq.  530;  Perry  v.  New 
adverse  to  the  constnictjon  of  the  pro-  Orleans,  M.  &  C.  R.  Co.,  56  Ala.  413; 
poeed  railroad  is  final  if  it  be  prop-  Covington  Street  Ry.  Co.  v.  Covington, 
eriy  reached,  yet  the  AppeUate  Divi-  9  Bush  (Ky.),  127;  Eichels  n.  Evans- 
don  of  the  Supneme  &)urt  has  the  villeStreet  R.Co.,  78Ind.261;  Lomuw 
power  in  the  exerdae  of  its  original  port  R.  Co.  v.  Logansport,  114  Fed. 
jurisdiction  flowing  from  its  authority  Rep.  688;  infra,  i  1239. 
to  appoint  the  commisaionerB,  to  set  The  implication  must  be  a  n_ 
aside  the  report  when,  through  mis-  one,  and  the  le^slatJve  intent  n 
conduct,   palpable   error,   or  accident,  pear  with  great  clearness,  ia  justify  a 

\a  appoint  other  commis-  grade 

sioners,  or  remit  the  matter  to  the  same  high  embankments,   injurious   to   the 

commisdoners    with    proper    instruc-  adjoining  property.     Savannah,  A.  ft 

tions.     Matter  of  Nassau  Elect.  R.  Co.,  G.  R.  Co.  n.  Shiels,  33  Ga.  601. 
167  N.  Y.  37,  pev'g  6  N.  Y.  App.  Div.        If  a  nulroad  company  is  authoriie<l 

141.    See  also  Matter  of  Kings  County  to  occupy  the  street  of  a  dty,  it  poa- 

Elev.  R.  Co.,  82  N.  Y.  05.     Consents  sesses,    as   a   necessary   incident^   tbe 

duly   executed   and   acknowledged   in  power  to makea"tum  out"  withinthe 

the  nature  of  grants  or  easements  in  limits  of  the  street,   to  communicate 

tbe  fee  of  the  streets  owned  by  abuttli^  with   the  depot  on   the  street.      New 

owners  are  not  affected  by  a  proceeif-  Orleans  &  C,  R.  Co.  v.  Municii»li^,  I 

iog  before  the  Appellate  Division  for  La.  An.  128;  s.  v.  Knight  t>.  Carrollton 

the    determination    thereof    that    the  R.  Co.,  9  La.  An.  284.     Power  to  con- 

ndlroad   ought   to   be   constructed   in  struct  Tailroad  in  streets,  lield  to  in- 

lieu  o/l  the  consent  of  the  majority  of  elude  right  to  build  ddinin  and  branchea 

the  abutting  owners.    Pwge  v.  Schenec-  to  wharves.     Black  v.  Fhila.  &  R.  R, 

tady  R.  Co.,  178  N.  Y.  102,  116;  Adee  Co.,  58  Pa.  St.  249;    Philadelphia  ». 

ti.  Nassau  Elect.  R.Co.,  66  N.Y.  App.  Same,/6.253,    Or  to  elevators.    Clarke 

Div.  V.  629,  aff'd  173  N.  Y.  580.  u.  Blackmar,  47  N.  Y.  150. 

•  Pott,   i   1234;    Commonwealth   v.         '  St.  Clair  County  Turnpike  Co.  v. 

Erie  &  N.  E.  R.  Co.,  27  Pa.  St.  339;  Illinois,  S6  U.  S.  63,  68;  Hannibal  & 
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grant  to  construct  a  railroad  between  certain  termini,  without  pre- 
scribing its  exact  course  or  line,  was  considered  to  authorize  the 
crossing  of  public  highways,  because  this  was  necessary  in  order  to 
execute  the  grant,  but  was  not  regarded  as  pnTna  facie  conferring  the 
power  to  occupy  higkivaye  longitudinally.^ 

St.  J.  R.  Co.  V.  Missouri  R.  Packet  Co.,  said  company  may  now  own,  or  here- 
126  U.  S.  260,  271 ;  Stein  v.  Bienville  after  acquire,  in  the  vicinity  of  or  ad- 
Water  Supply  Co.,  141  U.  S.  67,  80;  j<nnin^  s^d  line  of  Toad,"  without 
Knoxville  Water  Co.  v.  Knoxville,  200  specific  mention  of  streets,  it  was  held 
U.S. 22, 34;  Blair ti.ChicBRo, 201  U.S.  that  no  authority  was  conferred  over 
400,  463,  471;  Augusta  &S.  R.  Co.  c.  streets  not  named  in  a  preceding  part 
AwuBta,  100  Ga.  701;  Heniv  v.  of  the  ordinance.  Chicago,  D.  ft  U.  R. 
Mason  City  &  F.  D.  R.  Co.,  140  Iowa,  Co.  i..  Chicago,  121  Dl.  176.  See  also 
201;  118  N.  W.  Rep.  310:  Wyandotte  Heath  n.  Des  Mwnes  &  St.  L.  Ry.  Co., 
ff.  Corrigan,  35  Kan.  21;  New  Orleans  61  Iowa,  11. 

A,  C.  R.  Co.  V.  New  Orleans,  34  La.  An.  »  Clinton  v.  Cedar  Rap.  &  Mo.  R.  R. 
429,  447;  State  v.  Thief  River  Falla,  Co.,  24  Iowa,  455,  480;  Thompson  v. 
102  Minn.  425,  433;  Pennsylvania  R.  Ocean  Qty  R.  Co..  60  N.  J.  L.  74; 
Co.  f.  Canal  CommJHBJonere,  21  Pa.  9,  Burlington  v.  Pennsylvania  R.  Co., 
22.  When  the  language  of  the  grant  66  N.  J.  Eq.  269,  citiiiR  t«xt;  Spring- 
admits  of  doubt  as  to  the  meaning,  it  field  v.  Conn.  River  R.  Co.,  4  Cui^. 
is  to  be  oonatrued  in  the  light  of  the  {Mass.)  63,  where  the  subject  ia  fully 
surrounding  cixcumstancee  in  order  to  considered  by  Shaw,  C.  J.  The  court 
determine  the  intention  of  the  parties,  held  that  if  the  road,  chartered  by  the 
State  t>.  Thief  River  Falls,  102  Minn,  legislature,  could  not  be  built  (in 
425,  433.  Where  the  language  is  Cabotville)  without  using  a  street  or 
ambiguous,  the  pradical  eonttruction  highway,  so  much  of  such  street  or 
^ven  to  tnc  franchise  by  the  parties  highway  might  be  used  (although 
mterested  may  be  considered  luid  is  thero  wero  no  express  words  to  that 
ijven  much  weight.  Henry  v.  Mason  effect  in  the  charter)  as  should  be 
raty  dc  F.  D.  R.  Co.,  140  Iowa,  201;  "reasonably  sufficient  to  accommodate 
118  N.  W.  Rep.  310.  Under  a  grant  to  all  the  interests  concerned,  and  to  ac- 
a  railroad  company  of  the  right  to  mau>  complish  the  objects  for  which  the 
tun  "its  r^lroad  track"  in  a  street,  a  grant  was  made.  See  also  Roxbury 
single  track  only  waa  constructed  and  «.  Boston  &  P.  R.  Co.,  6  Cush.  (Mass.) 
mamtain^  for  sixteen  years.  It  was  424;  Broinard  v.  Conn.  River  R.  R. 
held  that  on  the  practical  construe-  Co.,  7  Cush.  (Mass.)  424;  Hoses  v. 
tion  of  the  grant  only  a  single  track  Pittaburgh,  Ft.  W.  ft  C.  R.  Co.,  21  IlL 
was  authorised,  and  that  the  company  610;  Northeastern  R.  R.  Co.  v.  Payne, 
had  no  right  to  lay  a  double  track.  8  Rich.  L.  (S.  Car.)  177;  Common- 
Henry  0,  Mason  City  ft  F.  D.  R.  Co.,  wealth  v.  Erie  A  N.  E.  R.  Co.,  27  Pa. 
140  Iowa,  201;  118  N.  W.  Rep.  310.  St.  339;  Attorney-General  tr.  Morris 
But  general  authority  to  a  street  rul-  ft  E.  R.  Co.,  IQ  N.  J.  Eq.  386;  Lewis, 
way  company  to  construct  ita  "line"  Em,  Dom,  {  270;  Chicago  ft  W.  I.  R. 
in  a  street  without  an^  language  r&.  R.  Co.  v.  Dunbar,  100  ul.  110;  ante, 
etrictjng  the  line  to  a  single  track  was   i  1234,  note. 

held  to  be  BufGcient  authority  for  the  The  Hacon  and  Brunswick  Railroad 
construction  of  double  tracks  with  the  Company,  under  its  charter  and  amend- 
consent  of  the  city  officials.  Brown  v.  mente  authorising  it  to  construct  a  rail- 
Atlantic  R.  ft  P.  Co.,  113  Ga.  462.  The  road  from  the  city  of  Brunswick  to  tbe 
^rant  to  a  railway  company  of  the  city  of  Uacon,  and  clothing  it  with  tbe 
right  to  occupy  a  street  whether  by  rights,  privileges,  and  immunities  of 
ordinance  or  by  charter  mutt  plainly  the  Central  RAilroad,  is  authoriied  to 
appear;  it  shoiud  not  be  left  to  implica-  construct  its  road  irUo  the  city  of 
tion  from  general  language  which  does  Macon,  and  is  not  limited  to  the  dty 
not  clearly  show  an  intent  to  give  the  Une ;  and  a  private  citizen  cannot  en- 
permiamon.  Bo  under  authority  to  lay  join  it  from  appropriating  ground  for 
such  tracks  "as  may  be  necessary  to  the  location  of  ita  track,  because  of  ita 
the  convenient  use  of  any  depot-grounds  want  of  authority  to  come  within  tha 
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§  1234  (705).  D«l«g«t«d  Hmldpal  Anthorftr-  —  The  UgUlatwe, 
instead  of  granting,  by  direct  act  or  general  legislation,  the  power  to 
railroad  companies  and  other  public  service  corporations  to  ocxnipy 
streets  for  the  purpose  of  building  and  operating  their  roads  or  other 
utilities,  may  delegate  to  viunicipalUies  the  right  to  say  when  and  upon 
what  conditions,  if  at  all,  the  public  streets  within  their  limits  may 
be  thus  used.'  The  delected  authority  of  a  municipality  to  ^^nt 
the  right  to  use  the  public  streets  for  railroad  or  other  purposes  is 
dependent  upon  statutory  enactment,  either  expressly  or  by  necessary 
implication  conferring  the  power.'   And  the  power  of  a  municipality 

ri^  limits.  H&ilehurst  D.  Freeman,  52  H.  R.  Co.  o.  New  York,  1  Hilton  (N.Y.), 
Ga.245.  See ftUo Houston  ATei.C.R.  663;  Brooklyn  e.  Brooklyn  Qty  R. 
Co.  e.  Odum,  53  Tex.  343.  And  where  Co.,  47  N.  Y.  476;  Philadelphift  p. 
a  r&ilroad  company  WEis  autboriied  Lombard  &  S.  8.  P.  R,  Co.,  3  Grant 
by  its  charter  to  conBtruct  b  road  /rom  (Pftji  403;  Cranmonwealth  v.  Erie  & 
a  city  to  another  place,  it  was  held  N.  E.  R.  Co.,  27  Pa.  St.  330;  Hercer 
that  It  could  biuld  it  from  any  point  p.  Pittsburgh,  &  Ft.  W.  &  C.  R.  Co., 
within  the  city.  Appeal  of  Western  36  Fa.  St.  99.  In  granting  the  light 
P.  R.  Co.,  99  Pa.  St.  155,  But  where  to  construct  a  street  Tulway  a  city 
a  railroad  had  power  to  run  its  road  to  exercUa  a  govemmeTUal  power,  and  act« 
the  citT  of  Augusta,  and  to  connect  as  the  agent  or  representative  of  Ute 
with  other  roads,  it  was  decided  it  had  State  and  not  in  a  private  capadly. 
no  authority  to  run  Ihrmigh  the  city.  Potter  v.  Calumet  EUect.  St.  R.  Co., 
AuKUsta  C.  Council  v.  Port  Royal  &  158  Fed.  Rep.  521.  A  city  has  no 
A.  Ry.  Co.,  71  Ga.  658.  Power  to  lay  authority  to  grant  a  right  of  way  over 
a  railroad  through  a  tovra  held  not  to  a  proposed  extension  of  a  street  not  * 
authorize  use  of  streets.  St.  Louis,  V.  miened  or  extended.  Wichita  &  W. 
&  T.  H.  R.  Co.  V.  HaUer,  82  111.  208.  R.  Co.  v.  Fechbeimer,  36  Kan.  45.  In 
'  People's  Pass.  R.  Co.  v.  Memphis  Kansas,  although  the  fee  of  streeta  \b 
aty  R.  Co^  10  Wall.  (U.  8.)  38;  in  the  county  as  the  agent  of  the  pub- 
Richmond,  F.  4  P.  R.  Co.  t>.  Rich-  lie,  the  power  to  provide  for  and  regu- 
mond,  96  IT.  S.  521 ;  Blmr  v.  Chicw>,  late  the  passage  of  milways  thereon 
201  U.  8.  400,  457,  citing  text;  Pacific  is  in  the  municipaUty.  Atchison  k  N. 
R.  Co.  t>.  Leavenworth,  1  Dillon  C.  C.  R.  Co.  v.  Garside,  10  Kan.  552. 
R.  393;    KnoxviUe  v.  Africa,  77  Fed.       Where  the  common  council  is  au- 


Rep.  501,  507;    Perry  v.  New  Orieans  thorized  by  the  legislature  to  peimit 

H.  &  C.  R.  Co.,  55  Ala.  413;  Southern  any  railroad  to  be  laid  along  any  street. 

Pacific  R.  Co.  V.  Reed,  41  Cal.  256;  subject  to  the  same  compensation  to 

Geiger  d.  Filar,  S  Fla.  325;    Hoses  v.  adjoining   ownera   allowed   under   the 

I^ttsburgh,  Ft.  W.  dE  C.  R.  Co.,  21  111.  general  railroad  law,  the  counci/  may 

516;   Tate  v.  Ohio  &  M.  R.  Co.   7  Ind.  avthoriie  the  laying  ol  a  brandi  traek  to 

470;    Slatt«n  v.  Des  Mdnes  Val.  R.  a  pricote  (^«pator,  and  it  is  not  requisite 

Co.j    29    Iowa,    148;    Heath   v.    Des  that  the  ordinance  giving  the  auMoiity 

Homes  k  St.  L.  R.  Co.,  61  Iowa,  11;  should  provide  for  the  compensation, 

Merchants'    Union    B.    Wire    Co.    v.  as  that  u  provided  for  in  tl^  statute. 

Chicago,  B.  4  Q.  R.  Co.,  70  Iowa,  105;  CUrke  v.  Blackmar,  47  N.  Y.  150.     A 

Wolfe  v.  Covington  4  L.  R.  Co.,  16  railway  or  tramway  operated  for  carry- 

B.   Mon.    (Ky.)    404;     Hoyle  v.   New  ing  sr^n  to  and  from  a  grain  elevator 

Orleans  Gty  R.  Co.,  23  La.  An.  535;  for  the  proprietors   thereof  held  to  be 

Mathews  v.  Kelsey,  68  Me.  56;   State  only  a  private  nulway,  which  a  atv 

t>.  Atlantic  City,  34  N.  J.  L.  99 ;  State  bos  no  authority  to  permit  to  be  placed 

ff.  Hoboken,  35  N.  J.  L.  205;  Newark  and  operated  upon  its  streets.   MikeaeU 

4  N.  Y.  R.  Co.  t.  Newark,  23  N.  J.  Eq.  v.  Durkee,  36  Kan.  97. 
615,  522;    Paterson  4  P.  H.  R.  Co.  n.         ■  Mobile  v.  Louisville  4  N.  R.  Co.,' 

Paterson,  24  N.  J.  Eq.  168;  Brooklyn  124  Ala.  132,  138;  Louisville  4  N.  R. 

Cent.  R.  Co.  v.  Brooklyn  City  R.  Co.,  Co.  v.  Mobile,  J.  4  K.  C.  R.  Qo.,  124 

32  Barb.  (N.  Y.}  358;   New  York  4  Ala.    162,    167;    Attomey-Qeneral   «. 
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to  grant  an  exclvsive  right  or  franchite  in  the  streets  only  exists  where 
there  is  an  express  grant  of  author!^  therefor,  or  language  is  used 
from  which  such  power  must  necessarily  or  plainly  be  implied.'  The 
municipality  baa  no  power  to  grant  a  franchise  exceeding  or  violating 
express  authority  conferred  upon  it'  Thus,  where  authority  is  con- 
ferred upon  a  city  to  grant  to  corporations  the  franchise  or  right  to 
use  the  streets,  this  power  has  been  held  to  exclude  any  authority  to 
confer  the  franchise  on  individvals,  and  an  attempted  grant  of  a 
franchise  to  an  individual  is  invalid.'    We  shall  see  hereafter  that  the 

Walworth  L.  &  P.  Co.,  157  Mass.  86;  Av.  R.  Co.  v.  Kerr,  45  Barb.  (N.  Y.) 

Allen  o.  Clausen,  111  Wia.  244;  State  63;    Louisville  &  F.   St.    R.   Co.  v. 

V.  Monroe,  40  Wuli.  545,  548.     It  has  LouisviUe  City  R.  Co.,  2  Duvall  (Ky.), 

been  said  that  a  dele^tion  of  power  175. 

to  a  city  to  grant  any  privilegos  or  '  Under  delegated  authority  to  a 
rights  in  the  Btreets  or  other  public  city  the  power  and  duty  of  deteimin- 
g^ounds  is  to  be  atricUy  eonttraed  and  ins  when  and  on  what  stieets  the 
not  enlarged  by  construction;  and  if  public  convenience  requires  street  rail- 
there  ia  a  fair  or  reasonable  doubt  as  wavs  is  devolved  upon  the  city  council, 
to  the  existence  of  the  power,  it  will  and  that  body  cannot  ddegale  thia 
be  resolved  against  the  municipality,  power  and  duty  to  a  street  railroad 
St.  Paul  V.  Chicago,  M.  &  St.  F.  R.  Co.,  company  by  mokiiig  a  general  grant 
63  Minn.  330,  346.  See  to  same  effect  of  a  ri^ht  of  way  over  oU  the  streets, 
Detroit  Citizens'  St.  R.  Co.  v.  Detroit  and  giving  the  r^road  company  power 
R.  Co.,  171  U.  S.  48;  Water,  Light  ft  to  elect  from  time  to  time  what  streets 
Gas  Co.  V.  Hutohinson,  207  U.  S.,385.  it  will  occupy.  Knoxville  v.  Africa, 
Statute  of  Nev)  Jeret}/  authoriiing  the  77  Fed.  Rep.  501.  See  also  Citizens' 
oonstructioQ  of  electno  light,  heat,  and  3t.  R.  Co.  v.  Jones,  34  Fed.  Rep.  579; 
power  appliances  in  the  streets  with  Liwanaport  R.  Co.  v.  Logansport,  114 
the  proviso  that  "no  posts  or  poles  Fed.  Rep.  638;  Kennelly  v.  Jersey 
shall  be  erected  in  any  street  of  any  Gty,  57  N.  J.  L.  293.  But  in  Nets 
incorporated  town"  without  a  desig-  Jertey  it  hsa  been  held  that  under 
nation  of  the  streets  where  the  same  a  statute  requiring  municipal  au- 
shall  be  placed,  construed  to  apply  to  thorities   to   designate   the   streets   in  ' 


be  pi 


^orations    incorporated  which  electric  light  poles 


as  "cities"  and  "towns,"  and  not  to  may  be  plaged,  a  designation  may  bo 

apply  to  "townships."     East  Orange  made  of  all  the  streets,  &c.    Ueyers  v. 

V.    Suburban    Elect.    L.    &    P.    Co.,  Hudson  County  Elect.  Co.,  63  N.  J.  L. 

S9  N.  J.  Eq.  563.  573.    See  also  Maisball  v.  Bayonne,  59 

*  Detroit   Citizens'   St.   R.   Co.   r.  N.  J.  L.  101. 
Detroit  R.  Co.,  171  U.  S.  46;  Lorans-        '  Detroit   Gticens'  St.    R.    Co.    t>. 

Krt  R.  Go.  11.  Logansport,   14  Fed.  Detroit,  64  Fed.  Rep.  628,  641;  Kcox- 

p.  688;    Henderson  v.  (^en  City  ville  v.  Africa,  77  Fed.  Rep.  501,  507; 

R.  Co.,  7  Utoh,  199.     Index,  Streets;  Fanning  u.  Osborne,  102  N.Y.  441, 447; 

Pu6lw:  UmHieg.    Under  the  oonstitu-  Case    v.    Cayuga    County,    88    Hun 

tional  provision  of  Alabama  prohibits  (N.  Y.),  58,  63;   Geneva  ft  W.  R.  Co. 

in^     irrevocable     grants     of     special  v.  New  Yoric  Cent,  ft  H.  R,  R.  Co., 

pnvik^    or    immunities,    statutory  24  N.  Y.  App.  Div.  335,  341 ;   Home- 

authonty   cannot   be   conferred   upon  stead  St.  R.  Co.  v.  I^ttabuig  &  H.  E. 

a  city  to  grant  by  ordinance  the  ec-  St.  R.  Co.,  166  Fa.  162,  172;  Allen  v. 

diitive  franehite  in  perpetuUy  Xo  maia-  Clausen,   114  Wis.   244.  252.     But  in 

tain  and  operat«  a  street  railway  in  West  Virginia,  it  has  been  held  that 

its  streets.    Birmingham  ft  P.  M.  St.  in  the  absence  of  a  constitutional  or 

R.  Co.  o.  Birmingham  St.  R.  Co.,  79  statutory  restriction  the  municipaUty 

Ala.  465.    Grant  construed  not  to  be  may  grant  a  franchise  or  right  to  use 

Kcdtifive   in   the  grantee.     Brooklra  the  streets  to  an  individual,  and  it  may 

aty  ft  N.  R.  Co.  e.  Coney  Island  ft  B.  be  assigned  by  the  individual  to  a 

R.  Co.,  35  Baib.  (N.  Y.)  364;   Sixth  corporation  organised  for  the  purpose. 
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use  of  a  street  for  the  purposes  of  an  ordinary  street  raiivxiy  is  re- 
garded as  a  legitimate  street  use,  facilitating  ordinary  travel  upon  the 
atreet;  and  general  authority  to  a  city  to  open,  close,  and  widen 
streets,  and  to  control  and  r^ulate  their  use,  is  in  some  cases  held 
to  be  sufficient  to  authorize  a  city  to  grant  to  a  street  railway  com- 
pany having  the  requisite  franchise  powers  the  right  to  occupy  the 
city  streets  with  its  railroad  tracks.*  But  as  we  shall  also  see,  an 
ordinary  steam,  or  commercial  railway  is  not  usually  regarded  as  a 
le^timate  and  proper  street  use ;  and  the  usual  and  ordinary  powers 
of  a  municipal  corporation  to  regulate  and  control  the  streets  and  to 
keep  them  free  from  obstructions  are  generally,  although  not  uni- 
formly, held  not  to  be  sufficient  to  empower  them  to  authorize  the 
use  thereof  for  the  purpose  of  constructing  and  operating  thereon  a 
steam  or  commercial  railway  between  two  or  more  cities  of  the  State, 
since  such  powers  are  not  to  be  enlarged  by  constructioti  and  were 
not  conferred  for  this  purpose.* 

W&taoQ  V.  F&irmouDt  &  S.  R.  Co.,  49  except  upon  a  vot«  of  the  electon, 
W.  Va.  528.  does  not  limit  the  power  or  authority 

la  iVeiD  York,  it  has  beeo  held  that  of  the  city  council  to  give,  without 
in  tlie  absence  of  an  express  prohi-  such  a  vote,  a  lieenae  or  reeocObU  per- 
bttion,  an  individual  can  purchase  a  mU  to  constnict  a  spur  track  on  a 
francluBe  to  construct  a  rtulroad  in  the  city  street.  UcPbee  &  U.  Co.  v.  Union 
caty  street  at  a.  public  sale  held  purau-  PaciCc  R.  Co.,  158  Fed.  Rep.  5.  Cw- 
ant  to  statute,  but  as  such  a  railroad  stniction  of  provisions  of  the  charter 
can  only  be  constructed  and  operated  of  Nein  York  City  restricting  frau- 
by  a  corpomtion,  the  purchaser  is  chiaes  for  railroad  purposes  to  a  term 
bound  to  form  a  corporation  to  take  of  txoeTtty-five  yurrt,  see  Blaschko  v. 
over  the  franchise.  Trojan  R.  Co.  v.  WuiBter,  156  N.  Y.  «7,  aff'g  23  N.  Y. 
Troy,  126  N.  Y.  App.  Div.  362.     In  App.  Div.  626. 

Kenbidiy,  there  is  a  constitutional  pro-  '  Baltimore  Trust  &  Guar.  Co.  v. 
vision  lunitinf  any  privily  or  fran-  Baltimore,  64  Fed.  Rep.  163;  Detnut 
chise  to  use  the  streets  or  h^hways  to  CitiKns*  St.  R.  Co.  v.  Detroit,  64  Fed. 
a  term  of  twenty  years.  Compliance  Rep.  623:  Monistown  «.  East  Ten- 
with  this  provision  is  mandatory,  neaaee  Tel.  Co.,  115  Fed.  Rep.  304; 
Rural  Home  Tel.  Co.  v.  Kentucky  ft  State  v.  JacksoDville  St.  R.  Co.,  29 
I.Tel.Co.,128Ky.209;1078.  W.Rflp.  Fla.  590,  605.  Charter  authority  to 
787.  This  constitutional  provifdon  a  city  to  authorise,  with  the  abutter's 
must  be  complied  with,  even  if  the  consent,  the  laying  of  isilroads  on 
city  does  not  bind  itaeli  to  continue  streets  was  held  to  refer  to  horte  rail- 
the  franchise  for  more  than  one  year.  ways.  Chamberhun  v.  Elisabeth  S. 
Frankfort  Tel.  Co.  v.  Frankfort,  125  Cordage  Co.,  41  N.  J.  Eq.  43. 
Ky.  59;  100  a.  W.  Rep.  310.  Where  '  Perry  v.  New  Orleans,  M.  4  C.  R. 
the  statute  providing  for  the  grant  Co.,  55  Ala.  413;  State  v.  Jacksonville 
of  a  franchise  to  use  the  streets  for  St.  R.  Co.,  2S  Fla.  590,  605;  Savannah, 
electric  lighting  purposes  requires  pub-  A.  £  O.  R.  Co.  v.  ShieU.  33  Ga.  601; 
lieation  of  notice  of  the  application  Daly  v.  Georgia,  S.  &  F.  R.  Co.,  80 
therefor,  and  prescribes  the  manner  in  Ga.  793 ;  Augusta  &,  8.  R.  Co.  v. 
which  the  vote  shcruM  be  taken,  a  sub-  Augusta,  100  Ga.  701;  Athens  Ter- 
stantial    compliance    with    these    re-  minal    Co.    v.    Athens    Foundry    ft 

C"  emente  is  mandatory.  Meyer  n  Machine  Works,  129  Ga.  393,  396; 
nviUe  162  Ind.  166.  The  pro-  St.  Paul  i>.  Chicago,  H.  ft  St.  P.  R. 
vision  of  the  Cciorado  constitution,  Co.,  63  Minn.  ^,  347;  SUte  v. 
which  prohibits  tiie  grant  of  any  Hoboken,  36  N.  J.  L.  205:  Thompaon 
franchise  relating  to  any  street,  &c.,  e.  Ocean  City  R.  Co.,  60  N.  J.  L.  74; 
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§  1235  (715).  HoTM  BaUwifi  in  Bt»oU;  Hnnidiwl  Control; 
DstIs  t.  Hew  Tork.  —  The  power  of  municipal  corporations  to  Oii- 
thorize  the  etUAliakmerU  of  horse  railways  within  their  limits,  or  to 
authorize  the  use  of  the  public  streets  for  that  purpose,  has  pre- 
sented some  interesting  questions  for  adjudication.  In  a  leading 
case  —  Davis  v.  New  York, '  —  it  appeared  that  the  city  corpora- 
tion, by  its  charter,  possessed  general  power  to  open,  alter,  repair, 
and  r^ulate  the  streets.  By  virtue  of  this  power  and  without  any 
express  authority,  mediately  or  immediately,  from  the  legislature, 
the  corporation  of  the  city  undertook,  by  resolution,  to  confer  upon 
an  association  of  persons  the  exclvtive  ri^t  to  construct  and  main- 
tain for  a  term  of  years  a  railway  in  Broadway  for  the  transportation 
of  passengers  for  profit  It  was  the  opinion  of  five  of  the  seven 
judges  of  the  Court  of  Appeals  taking  part  in  the  decision  of  the 

Talloa  V.  Hoboken,  60  N.  J.  L.  212,  way  is  not  unreasonably  impuied 
214;  Chamberlain  v.  Eliiabeth  S.  thereby.  In  so  ruling  the  court  de- 
Cordage  Co.,  41  N.  J.  Eq.  43;  Davis  clared  that  although  it  believed  the 
V.  New  York,  14  N.  Y.  506;  Lawrence  rule  ttaUd  in  the  Uxt  to  be  the  correct 
B.  Co.  V.  Williama,  36  Ohio  St.  168.  rule,  the  question  wu  foreclosed  in 
The  right  of  a  Bteam  railroad  com-  Indiana  by  a  long  line  of  decieiona 
pany  to  cross  highways  between  its  which  it  would  be  inequitable  to  dis- 
autoorised  terminals  exists  by  neces-  turb.  New  Castle  v.  I^ke  Erie  &  W. 
sary  implication.  Raritan  v.  Fort  R.  Co.,  155  Ind.  18,  citing  Tate  d. 
Reading  R.  Co.,  49  N.J.  Eq.  11.  That  Ohio  4  M.  R.  Co.,  7  Ind.  470;  In- 
a  city  bas  implied  power  to  open  a  dianapolis  &  C.  R.  Co.  v.  State,  37 
etreet  across  a  railway,  but  no  implied  Ind.  489;  Kistner  v.  Indianapolis, 
power  to  lay  out  a  street  UmffiludinaUy  100  Ind.  210;  Burkam  u.  Ohio  &  M. 
along  the  nght  of  way  of  the  railway.  R.  Co.,  122  Ind.  344. 
Bee  ante,  f  1020.  The  usual  municipal  In  lUinoU,  it  has  been  held  that 
power  over  streets  does  not  fpve  the  a  charter  provision  giving  a  dty  council 
municipal  authorities  the  nght  to  erdusive  vover  over  the  streets,  au- 
authonze  a  railroad  company  to  lay  thorizes  the  council  to  confer  upon  a 
its  track  lengthwiw  on  one  of  the  steam  railroad  company  the  ri^t  to 
Btreeta  of  the  city  on  a  grade  requir-  construct  and  operate  its  railroad  in 
ing  deep  excavations  and  high  em-  the  streets.  Chicago,  B.  &  Q.  R.  Co. 
bankments  to  the  great  dai^ge  of  e.  Quincy,  136  111.  489;  People  n.  Lake 
adjoining  owners.  Savannah,  A.  &  St.  Elev.  R.  Co.,  54  111.  App.  348. 
G.  R,  Co.  V.  Shiela.  33  Ga.  601,  608.        When  a  railroad  company  has  Icgis- 

In  Kentucky  the  doctrine  is  that  lative  power  to  lay  its  tracks  along 
the  municipal  authorities  may  consent  the  streets  of  a  city,  the  city  au- 
to the  use  of  streets  by  railway  com-  thoritles  may  consent  to  such  use  of 
panics.  Lexington  &  O.  R.  Co.  v.  the  street  although  there  may  be  no 
Apple^Ie,  8  Dana  (Ky.),  289;  Wolfe  express  provision  in  the  city  charter 
f>.  CovuiKton.  A  L.  R.  Co.,  16  B.  Mod.  authorizing  the  city  to  grant  the 
(Ky.)  4M;  Louisville  &  F.  R.  Co.  v.  privilege.  Almand  v.  Atlanta  Con- 
Brown,  17  B.  Mon.  (Ky.)  763;  Cov-  solidated  St.  R.  Co.,  108  Ga.  417 
ington  Street  Ry.  Co.  v.  Covington,  9  ^troet  railroad);  Athens  Terminal 
Bush  (Ky.),  127;  Coslvr  e.  Owensboro  Co.  v.  Athens  Foundry  &  Machine 
&  R.  R.  Co.,  10  Burfi  (Ky.),  288.  Works,  129  Ga.  393  (steam  railroad). 

In  Indiana  it  U  faekl  that  tho  '  Davis  v.  New  York,  14  N.  Y.  606; 
general  control  of  streete.  unqualified  see  also  Birmingham  &  P.  M.  St.  R. 
by  any  otber  limitation,  authorizes  Co.  v.  Birmingham  St.  R.  Co.,  79  Ala, 
a  city  to  grant  the  right  to  lay  steam  465;  Newell  t>.  Minneapolis,  L.  &  H. 
tailroads  therein  longitudinally,  pro-  R.  Co.,  35  Minn.  112. 
vided  the  uae  of  the  street  as  a  high- 


lyCoogle 


1976  UDNICIPAL  CORPOBATIONB  {  1236 

cause  that  the  resoludon  was  void.  The  judges  deliveiiog  opinioiis 
discussed  the  question  whether  the  municipal  goTemment,  in  the 
exercise  of  their  authority  over  the  streets,  might  construct,  or  by 
mere  license,  revocable  at  pleasure,  authorize  others  to  construct, 
such  a  railway,  but  reached  different  conclusions  upon  it' 

§  1236  (716).  Sain«  Snbjsct.  —  Tlie  judgment  of  the  court  in  the 
case  just  meniumed  rests  upon  the  sound  principle  that  the  powers 
of  a  corporation  in  respect  to  the  control  of  its  streets  are  held  in 
trust  for  the  public  benefit,  and  cannot,  unless  clearly  authorized  by 
a  valid  legislative  enactment,  be  surrend^«d  or  delegated  by  con- 
tract to  pritate  parties  either  corporate  or  natural.  In  this  case 
there  was  no  such  authority,  and  hence  the  resolution  of  the  council 
authorizing  private  persona  to  construct  and  operate  a  railroad  upon 
certain  terms,  without  power  of  revocation  and  without  limit  as  to 
time,  was  not  a  license  or  act  of  I^islation,  but  a  contract;  void, 
however,  because  if  valid  it  would  deprive  the  corporation  of  the 
control  and  regulation  of  its  streets.'  "Taking  the  whole  ordinance 
together,"  says  Comstock,  J.,  in  hb  opinion,  "it  is  no  less  than  an 
abrogation  by  the  common  council  of  their  powers  and  duties  over 
and  concerning  the  public  streets,  and  a  surrender  of  a  considerable 
portion  of  those  powers  and  duties  into  the  hands  of  private  indi- 
viduals, or  a  private  corporation.  This  the  corporation  of  New 
York  cannot  do.  Time  and  experience  may  give  a  very  unfavorable 
solution  to  the  question  whether  thb  railroad,  or  any  railroad  in 
Broadway,  can  be  beneficial  to  the  public;  but  the  hands  of  the 
city  government  will  be  tied  by  the  contract  into  which  it  has  entered, 
and  future  change  and  improvement  may  be  prevented  by  the  volun- 
tary surrender  —  in  effect,  in  perpetuity  —  of  its  own  powers.    On 

<  Bv  statute  in  New  York  (chaps.  Moines  B.  G.  St.  R.,  74  lona,  685; 

65  and  642,  Laws  of  1866)  cities  mav  Teachout  v.  Des  Hmnefl  B.  0.  St.  R. 

sell  the  riiat  to  canstruct  street  rail-  Co.,  75  Iowa,  722;  Des  Moines  Q^  R. 

roads  to  the  h^hest  bidder.    In  doing  Co.  v.  Des  Htunes,  90  Iowa,  770.    See 

BO  they  ma^  impose   eooditioos,   but  Index,     titles:     Contract*,     Monopoly, 

such  conditions  must  be  specified  in  Ordinance.      Text    also    quoted    and 

tlie  notice  of  sale,  or  they  cannot  be  approved   in   Florida  Gent.   A   P.   R. 

enforced.     People  v.  Barnard,  110  N.  Co.  v.  Ocala  Bt.  ft  S.  R.  Co.,  39  Fla. 

Y.  548.  306,  holding  that  a  municipal  eorpora- 

'  Text  quoted  with  approval.     Des  tion  cannot  tie  up  its  hands  or  those  trf 

Uoines  Street  R.  Co.  v.  Des  Moines  a  subsequent  council  by  vestdng,  by 

Braad-Gauge  St.  R.  Co.,  73  Iowa,  513,  contmct,  in  a  street  iwlway  ccrpoca- 

where  an  exdnsive  grant  to  a  street  tion  an  exclusive  rif  ht  to  construct 

railroad   company   to   use   streets   for  mlroad   tracks  on  aU   Uie  streets  of 

thirty  years  was  aust^ned  as  lawful  the   city   as    then   laid   out,    or   tiiafe 

under  {  464  of  the  Code  of  Iowa.    See  mifjht  thereafter  be  laid  out,  for  a 

also  Des    Moines  St.  R.  Co.  v.  D»  penod  ctf  ten  years. 
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thia  ground  the  ordinance  is  void."  *    This  view  was  subsequently 
^proved  by  the  same  court,*  and  a  uoquestioDably  souod. 

§  1237  (717).  LagUlatlT*  Buctioii  iMCAUuy  to  aathoifn  BaU- 
ways  In  StrMti  and  Hlghw^ra.  —  In  Great  Britain,  legislative  au- 
thority or  sanction  is  necessary  to  enable  the  town  or  others  to 
occupy  the  streets  or  highways  for  the  purpose  of  a  horse  or  street- 
railway;  *  and  such  is  doubtJess  the  law  in  thb  country.*    Whether 

'  Per  Cottuioek,  J.,  in  Davis  o.  New  company  to  use  a  particul&r  portion 
York,  14  N.  Y.  506,  532.  That  ex-  wilt  be  protected  alter  the  road  has 
peiience  has  mnce  given  &  favorable  been  constructed  under  it.  Fort 
oolution  to  the  question  of  a  street  Worth  St.  R.  Co.  v.  Roeeadale  St.  R. 
railway  in  Broadway,  does  not  at  all  Co.,  63  Tex.  169.  See  thia  caae  also 
impur  the  argument.  The  case  of  for  construction  of  ordinances  grant- 
Davis  c.  New  York  is  approved  by  ing  use  of  streets  conditionally. 
Clifford,  J,,  argveruio,  in  People's  Pass.  '  Galbreath  v.  Armour,  4  Bell  App. 
R.  Co.  V.  Memphis  C.  R.  Co.,  10  Wall.  Gas.  374;  Queen  v.  Loagton  Gas  Co., 
(U.  S.)  3S,  52;  (Stizena'  Street  R.  Co.  2  Ellis  &  El.  651;  Queen  v.  Gbailes- 
*.  Jones,  34  Fed.  Rep.  579.  worth,  16  Q.  B.  1012 ;  Regtna  v.  Train, 

'  Milhau  o.  Sharp,  27  N.  Y.  611;  9  Cox  Cr.  Caa.  180. 
B.  c.  16  Barb.  (N.  ¥.)  193,  followed,  •  Boston  v.  Richardson,  13  AUen 
Coleman  v.  Second  Ave.  R.  Co.,  38  (MassO,  152,  16a  pei-Grqu,  J.;  Denver 
N.  Y.  201;  Louisville  Qty  R.  Co.  v.  &  8.  R.  Co.  v.  Denver  City  R.  Co.,  2 
Louisville,  8  Bush  (Ky.),  415,  421;  Col.  673;  Memphis  City  R.  Co.  v. 
Covington  Street  R.  Co.  v.  Covington,  Memphis,  4  Coldw.  (Tenn.)  406;  State 
9  Bush  (Ky.),  127.  These  cases  are  v.  Hoboken,  35  N.  J.  L.  205;  Newell 
to  be  distingiushed  from  Brooklyn  v.  v.  Minneapolis,  L.  &  M.  R.  Co.,  36 
Brooklyn  City  R.  Co.,  47  N.  Y.  476.  Minn.  112;  Mills,  Em.  Dom.  fif  201- 
Bee  Stole  o.  Trenton  36  N.  J.  L.  79,  203,  and  cases  cited;  Redfield  on  R^l- 
83;  Protzman  v.  Indianapolis  &  C.  R.  ways  (3d  ed.),  p.  317,  top,  where  the 
Co.,  9  lad.  467;  C<Hnmonwealth  v.  valuable  report  of  ttus  learned  and 
Erie  A  M.  F.  R.  Co.,  27  Pa.  St.  344;  able  jurist  to  the  MassachMetts  leeisla- 
Stanley  v.  Davenport,  64  Iowa,  463;  tuie,  in  respect  to  the  rights  and  in- 
Hinchman  v.  Faterson  Horse  R.  Co.,  terests  of  tlreei  railviaya,  is  reprinted. 
17  N.  J.  Eq.  76;  Memphis  Gty  R.  Co.  After  stating  that  it  is  not  competent 
*,  Memphis,  4  Coldw.  (Tenn.)  406;  for  any  one  to  lay  a  passenger  railway 
Richmond  County  Gasl.  Co.  v.  Middle-  in  the  streets  at  his  option,  and  that 
tflwn  (contract  for  gas),  5Q  N.  Y.  228;  municipaiitdes  cannot  create  such  com- 
mtte,  i  245.  Where  a  gas  company,  panies.  Judge  Redfield,  in  the  report 
with  the  permismon  of  tne  mumcipal  above  mentioned,  observes  that  "  it 
authorities,  had  laid  down  and  was  is  now  entirely  well  settled  tiiat  such 
mtuntaining  its  pipes  in  the  streets  of  a  franchise  in  the  highways  can  only 
a  city,  and  a  street  railway  company  be  created  by  legislative  grant.  It  is 
was  wrongly  informed  by  the  em-  a  franchise  to  '^'I£  passengera  and 
ployeee  of  the  gas  company  respect-  to  demand  tolls.  This  is  one  of  the 
ing  the  location  of  the  tatter's  pipes,  prerogatives  of  sovereignty,  and  de- 
00  that  the  rsilwav  track  was  lud  over  rivable  only  through  the  action  of  the 
them,  it  was  held,  that  while  the  gas  legislature.  ...  It  is  not  Uke  ordi- 
comf^ny  might  be,  yet  in  this  case  it  nary  mechanical  or  manufacturing 
was  not,  estopped  from  disturbii^  the  business,  which  any  one  may  institute 
railway  track,  in  order  to  repair  its  at  pleasure."  This  report  appears  in 
property.  Davenport  Cent.  R.  Co.  v.  5th  ed.  of  Redfield  on  page  328,  top, 
Davenport  Gasl.  Co.,  43  Iowa,  301.         vol.  i,  following  S  76,  but  is  omitted 

A  ctty  may  determine  what  part  of   entirely    from    the    6th   edition  —  see 
a  street  may  be  used  by  a  horse  railway,   page  330,  topi,  first  volume. 
Where  a  giant  baa  been  made  to  a  rail-        The    Rapid-Transit    Act    of    JVetP 
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powers  granted  to  a  muDicipality  will  include  the  authority  to  con- 
sent to  such  a  use  of  the  streets  by  a  company  that  is  otherwise 
authorized  thus  to  use  them,  is  a  question  of  construction  when  the 
authority  is  not  conferred  in  express  terms.  If  not  thus  coofeared, 
its  existence  will  be  denied  unless  upon  tlie  whole  charts  or  1^3- 
lation  the  implication  is  clear.' 

§  1238  (718).  Special  Oharter  Provldut  coutnwd.  —  Hie  chai^ 
ter  of  New  Orleans  gave  to  the  city  the  power  "toTegvIate  and  im- 
prove streets,"  and  to  "regulate  carts,  &c.,  and  vehicles  of  emy 
description  thereon ; "  and  a  State  law,  in  relation  to  public  improve- 
ments, declared  that  "no  railroad,  plank-road,  or  canal  should  be 
constructed  through  the  streets  of  any  incorporated  city  or  town 
without  the  consent  of  the  municipal  council  thereof."  Under 
these  circumstances,  it  was  held  competent  for  the  city  to  grant  the 
ri^t  of  way  in  the  streets  to  private  individuals,  for  a  specified 
time,  for  the  purpose  of  laying  down  raib  and  running  hone-cam 
over  them,  according  to  a  tariff  to  be  fixed  by  the  common  council.* 

through  citieSj  was  suetained  agtunrt  common  to  &U  inhabitants  of  dties 

various  objections  to  its  constitutions!  and   other  places,  and  to  the   use  of 

validity.    N.  Y.  Elevated  R.  Co.,  In  re,  which  all  the  inhabitants  of  a  cit^  or 

70N.  Y.  327;  Gilbert  Elevated  R.  Co.,  other  place,  and  even   Btnngere,   ai« 

Inrt,  lb.  361;  post,  tf  1259-1361.  entitled  in  common  (Qvil  Code,  449, 

In  the  charter  of  a  atieet  railway  444,    44B).      PMntdffH    cannot,    then, 

company,  it  was  authorized  by  the  claim  an  exclusive  use  of  the  strrets. 

legislatuie  to  use  the  streets  of  a  city  or  complain  if  their  use  be  impeded 

upon   obttuning   the   consent  of   the  by  a  similar  use  of  the  stieets  by  other 

council,  and  by  a  supplement  to  the  (tersona.  ...  No  citizen  has  a  l^al 

charter  it  was  authonzed  to  construct  right  to  complain  that  the  stieets  are 

■eveial   tracks  specified,   no   reference  used  by  other  dlizens  in  a  peculiar 

bdng   made   to   any  consent   of   the  manner,  even  if  it  cause  him  a  little 

council;   and  it  was  decided  that,  as  inconvenience,  so  long  as  he  lii»nflf 

to   such    tracks,   the   consent   of   the  is  allowed  the  free  use  of  the  streets 

council  was  unnecessaiy.    Jersey  CHty  in  his  peculiar  mode.    The  streets  are 

tr.  Jersey  City  A  B.  R.  Co.,  20  N.  J.  Eq.  destined  for  public  use,  but  not  for  a 

360.  particular  mode  of  public  use.     If  the 

'  Infra,    {    1230.     See    Brown   v.  city  of  New  Orleans  wished  to  expend 

Dupleasis,   14   La.   An.   842^   dt«d   in  the  money  necessary  for  the  laying  of 

next  section.     Newell  v.  Minneapolis,  rails  throughout  the  city,  for  the  pur- 

L.  ft  H.  R.  Co.,  35  Minn.  112,  holding  pose  of  permitting  all  who  wished  to 

tbat   general   power   over   streets   did  run  their  own  cars  thereupon,  drawn 

not  embrace  the  power  to  authorize  by  horses  or  mules,  no  one  could  com- 

the  use  of  streets  by  horse  railways.  pWn  [if  it  had  the  power  thus  to  ex- 

*  Brown   D.   DuplesUB,   14   La.  An.  pend  money]  bo  long  as  it  did  not  pie- 

842.    The  Supreme  Court  of  Ltniisiana,  vent   other   modes   of   travermng   the 

in  tlie  case  just  cited,  in  holdine  that  streets;    for  travelling  in  cars  on  rails 

the    adjacent    lot-owners    could    not  is  one  mode  of  using  public  streets, 

enjoin  the  city  from  autboricing  the  and  there  is  no  reason  in  the  nature 

use   of   the   public   streets   for   &ying  of  thinjis  why  it  should  be  lawful  to 

down  and  operating  horse  r^ways,  travel  m  a  carriage  or  gig  upon  the 

assign  tlie  following  reasons  for  their  streets,  and  not  lawful  to  travel  in  a 

judgment:     "  Streets,    public    walks,  car  upon  rails  fixed  in  the  stroets,  but 

and  quays  are  things  which  belong  in  not  so  laid  as  to  prevent  Uie  use  ij  tbs 
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§  1239  (719).  Olurtoi  Power  of  MnaidiwtttlflB  as  to  Stxoet  BiO- 
wari.  —  Aside  from  the  quesUon  as  to  the  right  of  adjoining  loU 
owners  to  additional  compensation,  the  legislature  has,  in  the  absence 
of  special  constitutional  restriction,  the  undoubted  power  to  author- 
ize at  pleasure  the  use  of  streets  for  railroad  purposes;  and  the 
usual  extensive  powers  conferred  upon  municipal  corporations  to 
improve  and  control  streets  and  regulate  their  use,  will,  if  there 
ore  no  provisions  showing  a  different  legislative  intent,  it  is  believed, 
ordinarily  authorize  them  to  use  or  permit  the  use,  in  the  usual 
manner,  under  municipal  regulation,  of  a  reasonable  portion  of  the 
street  for  horse  railways,  provided  they  do  not  surrender  or  abdicate 
their  legislative  and  police  powers  and  functions  with  respect  to  the 
streets  and  the  persons  or  corporations  thus  licensed  to  use  them.' 
"Hie  le^slature  may  authorize  the  municipalities  to  give  or  with- 
hold an  absolute  assent  to  such  a  use  of  their  streets,  or  it  may  leave 
them  free  to  anmxx  amdiiiona,  or  it  may  itself  require  certain  condi- 
tions to  be  met  before  the  grant  sh^l  be  made  by  the  municipal 
authorities.' 

■treeta  by  otht 

If  it  does  not  Buit  the  public  coffers 
the  public  convenience  that  the  city  622;  Clinton  v.  Cedar  Rap.  &  Mo.  B, 
should  Uy  rails  for  the  fre«  use  of  the  R.  Co.,  24  Iowa,  455:  People  v.  Kerr, 
public,  it  foUowa,  from  the  premises  27  N.  Y.  188;  Keilinger  v.  Forty- 
Riut  see,  on  this  point,  Davis  v.  New  Second  Street,  &c.  R.  Co.,  50  N.  Y.  206; 
York,   tupra]   that   the   city   has   the   Hinchman  v.  Patereon  Horse  R.  Co., 

Ererogative  of  selling  the  right  of  way,  17  N.  J.  Eq.  75;  Commonwealth  v. 
>T  a  specified  time,  to  one  or  more  Central  Pass.  R.  Co.,  52  Pa.  St.  506; 
peraoUB,  who  shall  lay  rails  and  have  Philadelphia  v.  Lombard  dc  S.  S.  Pass. 
the  priviUse  of  running  cars,  drawn  B,  Co.,3Grant  CPaO,403;  New  Albany 
by  horaes  or  mules,  according  to  a  &  S.  R.  Co.  v.  O'Daily,  13  Ind.  353; 
tariff  fixed  by  the  common  council.   Lex.  ft  O.  R.  Co.  v.  Applegate,  8  Dans 


(Mstant  parts  of  the  city,  benefit*  the  Owensboro  4  R.  B.  Co.,  10  Bush  (Ky.), 
health  01  cdtizens  by  enabling  them  to  288 ;  Tennessee  &  Ala.  R.  Co.  v.  Adams, 
live  beyond  the  crowded  thorough-  3  Head  rTenn.),  596;  People  v.  New 
fares,  and  is  not  an  alienation  or  ajp-  York  &  H.  R.  Co.,  45  Barb.  (N.  Y.}  73; 
propriation  of  a  portion  of  the  pubQo  Sxth  Av.  R.  Co.  i>.  Kerr,  72  N.  Y.  330; 
streets  for  private  uses."  Per  Colt,  J.,  People  v.  Third  Ave.  R.  Co.,  45  Barb, 
m  Brown  v.  Duplessis.  14  Ia.  An.  842.  (N.  ¥.)  63 ;  McFarland  v.  Orange  &  N. 
AnU.ii  245,  1235,  1236.  H.  C.  R.  Co.,  13  N.  J.  Eg.  17;  Brooklyn 

•  But  see  tupra,  if  1237.  1238,  and  Central  R.  Co,  v.  Brooklyn  Qty  R.  Co., 
cases  cited  in  the  foregoing  notes  on  32  Barb.  Qi.  Y.)  368;  N.  Y.  A  Harlem 
this  subject.  As  to  iteam  i^lways  in  R.  Co.  v.  New  York,  1  Hilton  (N.  YO, 
streets  the  l^islative  authority  must  662;  Hercer  v.  Pittsburgh,  ft  Ft.  W. 
appear  by  express  provision  or  clear  ft  C.  R.  Co.,  36  Pa.  St.  09;  Memphis 
implication.  Supra,  S  1233;  Story  c.  CSty  R.  Co.  v.  Memphis,  4  Coldw. 
New  York  Elev.  R.  Co.,  90  N.  Y.  122,  fTeim.)  406;  JeiBey  CSty  ft  B.  R.  Co.  v. 
160.  Jersey  Qty  *  Hob.  H.  R.  Co.,  20  N. 

'  Northern  Cent.  R.  Co.  v.  Balti-  J.  Eq.  61;  Damour  v.  Lyons  44  Iowa, 
more,  21  Md.  93;    Pacific  R.  Co.  v.  276,  citing  text;   Hodges  e.  Baltimore 
Leavenworth,  1  Mlon  C.  C.  R.  393;  Union  Pass.  R.  Co.,  68  Md.  603. 
FrankfordftPhila.Pass.R.Co.v.PhiU-      The  extent  of  municipai  ■power  and 
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§1240(721).  Bighta  ud  LUbilltl«i  ol  th»  OempuT.  —  Rtuls 
laid  down  b;  a  street  railroad  corporation  in  a  public  street  are  the 
private  property  of  the  corporation,  so  that  a  rival  corporation  cannot 
use  them  on  the  ground  that  they,  as  part  of  the  public,  have  the 
rig^t  to  travel  and  run  cars  anywhere  on  such  street.'    The  ri^t  to 

oontrol  over  ttreet  raUiBayt  and  common  '  Mercantile  Trust  &  Depont  Co.  v. 

raUvxiyg  depeads,  of  course,  on  tbe  CoUins  Park  &,  B.  R.  Co.,  101  Fed.  Rep. 

charter  of  the  company  and  that  of  the  347 ;   North  Baltimore  Paas.  R.  Co.  r. 

mimicipalitY,  subject  to  the  provisions  North  Ave.  R.  Co.,  7fi  Md.233;  North 

of  the  CoostJtutJon.   See  State  v.  Hobo-  Baltimore  Pass.  R.  Co.  v.  Baltiinone, 

ken^  N.  J.  L.  225;  Middlesex  R.  Co.  75  Md.  247;   Central  Paas.  R.   Co.   r. 

«.    Wakefield    (full    discussion),    103  Philadelphia,  W.  &  B.  R.  Co.,  95  Hd. 

Haas.  261;    Fnnkford  ft  P.  Paas.  R,  428,  439;   Jenev  Citv  &  B.  R.  Co.  r. 

Co.  V.  Philadelphia,  58  Pa.  St.  119;  JeiseyCStf  ft  H.  H.  R,Co.,20N.  J.Eq. 

NewYorkr.ThirdAve.R.Co.,33N.y.  61;  Brooklyn  Cent.  R.  Co.  p.  Brooklyn 

42;   Philadelphia  v.  Lombard  ft  S.  8,  G^R.Co.,32Barb.  ffl.  Y.)358;  PUI- 

Faas.  R.  Co.,  3  Grant  (Pa.),  403;  Cine,  adelphia,  M.  ft  B.  St.  R.  Co.'s  Petildoa, 

ft  8.  G.  Av.  Street  R.  Co.  v.  Cummins-  203  Pa.  354.    See  Denver  ft  3.  R.  Co. 

ville,  14  Ohio  St.  523 ;    McFarland  v.  v.  Denver  dtj  R.  Co.,  2  Colo.  673.    As 

Orange  ft  N.  H.  C.  R.  Co.,  13  N.  J.  Eq.  to  the  validity  and  construction  of  con- 

17;    State  v.  Jeraey  City,  29  N.  J.  L,  ditiona  in  municipal  grants  or  consent* 

170;   Kttsbuivh  ft  B.  Pass.  R.  Co.  v.  to  the  use  of  the  street  reserving  tJie 

Birmingham    Bor.,    61    Pa.    St.    41;  right  to  other  companies  to  use  tbe 

Wolfe  V.  Covington  ft  L.  R.  Co.  15  B.  tracks  of  the  grantee,  see  anU,  {  1230. 

Mod.  (Ky.)  404;  Redfield  on  Railways,  In  Texas,  it  has  been  held  that  a  dty 

i76,  and  not^;  State  v.  Herod,  29  has  the  power  to  erant  a  railroad  com- 
owa,  123;  Slatten  c.  Des  M.  Val.  R.  pany  the  right  to  lay  a  track  in  a  street, 
Co.,  lb.  148;  Hobart  v.  Milwaukee,  but  after  granting  such  right  it  may  not 
27  Wis.  194;  Looisville  (Sty  R.  Co.  v.  withouttheconsent  of  the  company  au- 
Louiaville,  8  Bush  (Ky.),  415;  Brook-  thoriie  another  railway  company  to  use 
lyn  V.  Brooklyn  City  R.  Co.,  47  N.  Y,  the  same  track,  although  it  may  author- 
475;  Coaat  Line  R.  Co.  v.  Cohen,  50  ise  the  construction  of  another  tnckin 
Ga.  451;  Lewis,  Em.  Dom.  {  125,  and  the  street.  Tezarkana  ft  S.  F.  R.  Co. 
casea;  Milk,  Em.  Dom.  {  205,  and  v.  Texas  ft  N.  O,  R.  Co.  (Tex.  Civ, 
cases.  Relator  had  a  erant  from  the  App.)  S7  S.  W.  Rep.  525.  Express  au- 
dty  to  lay  a  double  track  for  a  railroad  thoiity  to  a  rtulroad  rompany  to  eon- 
on  certain  streets  upon  condition  in/«r  struct  a  street  railway  on  certain 
alia  that  no  steam  power  should  be  specified  streets,  held  to  carry  the 
used.  It  constructed  and  used  a  horae  ineidenUd  pouter  to  erect  poles  uid 
railway.  Afterwards  it  proposed  to  wires  on  other  unnamed  streets  for  tbe 
adopt  the  cable  sytlem,  and  applied  to  purpose  of  traTitmitting  dectric  power 
the  comroistdaner  of  public  works  for  a  jrom  the  vower  glation  to  die  lines. 
permit  to  make  tbe  necessary  excava-  Beaumont  Trwition  Co. 't>.  Brock,  43 
tions  in  the  street,  which  beine  refused,  Tex.  Civ.  App.  41 ;  106  3.  W.  Rep.  460. 
tbe  relator  sought  to  compel  me  grant-  Preferential  right  to  uss  of  tit  trade. 
isK  of  the  permit  by  inaTuIamwi.  It  was  Passenger  car  on  street  railway  Is  enti- 
held  that  he  was  not  entitled  to  the  tied,  as  against  common  vehicles,  to 
writ,  on  the  ground  that  the  franchise  preference  in  the  use  of  tfa  rails,  and  to 
granled  did  not  embrace  the  right  to  an  unobstructed  road.  Wilbraud  v. 
excavate  and  use  the  streets  for  a  cable  Eighth  Ave.  R.  Co.,  3  Bosw.  (N.  Y.) 
road.  Peoplei..Newton,112N.  Y.396.  314;  b.  p.  Adolphu.  Central  Park,  N.  ft 
But  the  legislature  has  power  to  au-  E.  R.  R.  Co.,  66  N.  Y.  654.  Munidpal 
tboiiie  the  change  from  horse  to  coUe  ordinance  giving  such  preference  sus- 
pmoer,  and  on  such  authority  being  tained,  andobstruction  defined.  Steto 
given  niandamus  will  be  granted  to  v.  Foley,  31  Iowa,  627;  Common- 
compel  the  commissioner  to  issue  the  wealth  i>.  Temple,  14  Gray  (Mass.),  69. 
permit.  Matter  of  Third  Ave.  R,  Co.,  In  Califomia,  a  street  railroad  com- 
121  N.  Y.  636,  rev'g  56  Hun  (N.  Y.),  pany  was  held  to  have  only  an  equal 
537.  right  with  the  travelling  public  to  tlw 
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use  a  part  of  the  tracks  of  an  existing  street  railway  for  a  part  of  the 
distance  is  usually  conferred  upon  other  companies  by  a  reservation 
IB  tlie  franchise,  or  by  statutory  provisions  giving  to  the  second  com- 
pany the  ri^t  to  do  so  upon  making  just  compensation.  But  in 
Pentuylvania,  where  no  such  statute  had  been  enacted  and  no  such 
right  existed  at  the  time  when  the  existing  tracks  were  constructed- 
and  the  franchise  therefor  conferred  on  the  street  railway  company, 
it  was  held  that  the  le^lature  could  not,  by  statute,  authorize  a 
street  railway  company,  upon  the  payment  of  compensation,  to  use 
the  existing  tracks  of  another  company  organized  for  the  same  pur-' 
pose.  Such  a  statute  is,  it  was  held,  unconstitutional  and  beyond 
the  power  of  the  le^lature,  because  it  merely  takes  from  the  com- 
pany owning  the  existing  tracks  the  use  of  a  portion  of  its  property 
and  transfers  that  use  to  another  company  organized  for  die  same 
purpose.  The  second  use,  the  Supreme  Court  of  Pennsylvania 
r^arded  as  being  merely  private  in  relation  to  the  rights  and  obliga- 
tions of  the  company  owning  the  tracks,  and  not  such  a  public  use 

use  of  the  street  where  its  track  is  laid,  R.  Co.,  4  Herring.  (Del.)  262 ;   Laui». 

with  a  few  exceptions,  such  as,  that  the  ville  A  P.  St.  R.  Co.  v.  Smith,  2  Duvall 

cars  run  on  a  track)  and  where  a  vehicle  O^-j)-  6S6;   State  v.  Foley,  31  lows, 

meets  a  car  it  must  give  way.    Bhea  e.  527;  Chicago  City  R.  Co.  v.  Young.  62 

Potrero  &  B.  V.  R.  Co.,  44  Cal.  414;  111.238;  Covington  St.  R.  Co.  r.  Packer 

Hahady  v.  Bushwick  R.  Co.,  01  N.  Y.  ^injurycausing  death),  9  Bush  (Ky.), 

148.  455 1   Wbitaker  v.  Eighth  Ave.  R.  Co., 

Liability  ex  ddieto:  It  was  held  by  61  N.  Y.  295;  Howrey  o.  Centml  Qty 

the   Commission   o(    Appeals    that    a  R.  Co.   (injury    to    child),   CI    N.   Y, 

Etieet  car  company  was  Uable  for  a  neg-  666. 

ligent  injury  to  a  person  who  was  driv-         In  an  acljon  for  damages  against  a 

ing  his  wagon  along  the  tiaclc  of  a  street  railroad  company  for  running 

street  railroad.    The  court  was  of  opin-  over  a  person  on  a  street,  where  it  ap- 

ioD  that  one  has  a  right  thus  to  use  pears  that  plaintiff  was  guilty  of  negU- 

the  track  of  the  company  at  all  times,  sence  directly  contributing  to  the  acd- 

if  the  pmferied  right  of  the  cars  to  the  dent,  he  must  show  that  the  accident 

use  of^  the  track  be  not  unnecessarily  might  have  been  avoided  by  defendant 

interfered   with.      Adolph   o.    CentrM  by  the  use  of  merely  ordinary  care.    A 

Park,  N.  k  E.  R.  R.  Co.,  66  N.  Y.  554,  driver  is  not  bound  to  r^ulate  his  speed 

two  judges  dissenting.  at  such  a  rat«  as  may  be  necessary  to 

Street  railway  company  held  liati»  avoid   harm   to   persons   crossing   the 

/or  an  injury  to  a  traveller  with  car-  rood  in  on  unreasonable  and  improper 

riage,   caused  by  the  projection  of  b  maimer.    It  is  as  much  the  duty  of  per- 

Hpike,  which  ought  not  to  have  been  eons  crosEong  the  street  to  look  out  for 

Srmitted.    Fashe.Third  Ave.B.Co.,  1  vehicles  as  it  is  the  duty  of  the  driver  to 

hly  (N.  Y.),  148.    It  is  the  duty  of  the  look  out  for  those  crossing  the  road, 

company  on  the  one  hand,  to  exeroise  Where   there  has  been   mutual  negli- 

due  car«  to  avoid  coUimons,  and  the  geuce.  and  the  negligence  of  each  party 

duty  of  travellers,  on  the  other  hand,  was  toe  proximate  cause  of  the  injury, 

to  use  proper  diligence,  to  avoid  acci-  there  can  be  no  recovery.     Heyer  tr. 

dents  and  injuries.    Liddy  v.  St.  Louia  Lindell  R.  Co.,  6  Mo.  App.  27.    See 

R  Co.,  40  Mo.  506;  Lovett  v.  Solem  A:  also  Cotton  v.  Wood,  8  C.  B.  (h.  b.) 

S.  D.  R.  Co.  ^jury  to  boy),  9  Allen  668;  Williams  v.  Richuds,  3  C.  &  E. 

(Uass.),  557;  Washington  &  Q.  R.  Co.  81;  Comman  v.  Eastern  Counties  I^., 

V.  Gladinon  (injury  to  child),  15  Wall.  6  Jur.  m.  s.  667. 
(U.  8.),  401 ;  Burton  v.  Phila.,  W.  &  B. 
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with  relation  thereto  as  justified  the  exercise  of  the  power  of  emi- 
Dent  donuun.* 

§  1241.  BaUnwd  TTmi  mmt  not  Axclada  PablU  TnvA.  —  A  grant 
by  statute,  or  by  a  municipaUty  under  delegated  authority,  to  a 
railroad  or  other  corporation  of  a  privilege  upon  a  street  or  high- 
way to  enter,  cross,  or  pass  along  it  with  its  tracks  and  structures, 
is,  in  the  absence  of  a  clearly  expressed  intention  to  the  contrary, 
a  grant  tTJbject  to  the  existing  ■public  right  of  %ae,  and  is  to  be  exercised 
in  such  manner  as  to  interfere  as  little  as  possible  with  those  for 
whose  benefit  the  street  or  highway  was  originally  laid  out  and 
opened.'  Hence,  authority  conferred  upon  a  municipality  to  grant 
the  right  to  construct,  or  to  consent  to  the  construction  of,  any  kind 
of  railroad  in  a  city  street,  is  limiied  in  its  scope  to  the  grant  of  a  right 
which  permits  the  concurrent  use  of  the  street  by  the  railroad  and 
by  the  public,  and  the  municipality  has  no  power  hereunder  to  con- 
fer upon  a  railroad  company  the  right  to  so  occupy  the  street  with 
its  tracks  as  to  destroy  the  street  for  purposes  of  travel  and  to  ex- 
clude the  public  therefrom.'    It  follows  from  these  principles  that 

I  Fhil&delphift,  M.  &  8.  St.  R.  Co. 'a  Lynn  &  B.  R.  Co.  t>.  Boston  A  L.  R. 
petition,  203  Pa.  354;  Commonwealth  Co.,  114  Hasa.  88,  91;  Wayt&ta  v. 
V.  Uwchkn  St.  R.  Co.,  203  Pa.  60S;  Great  Northern  R.  Co.,  SO  Hinn.  438; 
Commonwealth  v.  Bond,  214  Pa.  307.  8t.  Paul  v.  Chicago,  M.  &  St.  P.  R.  Co., 
See  also  Haniaburg  C.  &  C.  Turnpike  63  Minn.  330,  348;  Jones  v.  Eiie  &  W. 
R.  Co.  o.  Harrisburg  &  M.  Elect.  R.  Co.,  V.  R.  Co.,  18S  Pa.  333 ;  Taber  t..  New 
177  Pa.  586;  Attoona  St.  R.  Co.  v.  City  York,  B.  *  P.  R.  Co.,  28  R.  I.  269; 
Faaa.  R.  Co.,  209  Pa.  281.  Byit  quaere.  Pepper  n.  Union  R.  Co.,  113  Tenn.  53, 
Is  the  second  use  merdy  privateT  In  60;  Evans  v.  Chicago,  St.  P.,  M.  &  O. 
appl^^ing  the  principle  involved  in  these  R.  Co.,  86  Wis.  697. 
deciBions  the  Supreme  Court  of  Penn-  In  Califomia  the  condemnation  of  . 
Bylvania  also  held  that  under  a  condi-  land  in  a  street  for  the  use  of  a  railroad  ' 
tion  which  reserved  to  the  municipality  company,  toenable  it  to  lay  and  operate 
the  right  to  authorise  another  street  its  track,  gives  it  no  title  to  the  land 
railway  to  construct  its  tracks  in  a  condemiKd,  or  any  interest  in  it,  except 
street  already  occupied  by  the  tracks  of  a  meic  easement  in  common  with  the 
a  street  railway  company,  the  munici-  general  public.  So.  Pacific  R.  Co.  s. 
polity  could  not  authonze  the  second  Reed ,  4 1  Cal.  256. 
company  to  straddle  the  existing  tracks  *  Atchison,  T.  &  S.  F.  R.  Co.  v. 
ae  this  was  in  eSect  an  unconstjtutaonal  General  Elect.  R.  Co^  112  Fed.  Rep. 
taking  of  the  property  of  the  first  com-  689,  692;  East  St.  Louis  R.  Co.  «. 
pany  for  private  iise  without  compen-  Louisville  &  N.  R.  Co.,  149  Fed.  Rep. 
sation.  The  fact  that  the  street  was  159;  Ford  v.  Santa  Ctub  R.  Co.,  59 
wide  enough  to  allow  the  constructian  Col.  290 ;  Palatka  k  I.  R.  Co.  v.  State, 
of  both  tracks  without  interfering  with  23  Fla.  546;  Idgare  e.  Cliicago,  139 
each  other  influenced  the  court  in  III.  46;  Pennsylvania  Co.  v.  Bond,  202 
reaching  this  decimon.  Common-  III.  96,  aff'g  99  111.  App.  635;  Chicago, 
wealth  V.  Bond,  214  Pa.  307.  Right  of  R.  I.  A  P.  R.  Co.  *.  People,  120  TIL 
one  company  to  moJce  crossing  over  the  App.  306;  Httsburg',  C.,  C.  &St.  L.  R. 
track  of  another.  Market  Street  R.  Co.  tt.  Warrum,  42  ind.  App.  176:  82 
Co.  V.  Central  R.  Co.,  61  Cal.  683.  N.  £.  Rep.  034;  Gilcrest  Co.  v.  Dm 

■  Central  Pass.  R.  Co.  v.  Philadel-  Moinw,  12&  Iowa,  49;  Hepting  ».  New 
phia,  W.  A  B.  R.  Co.,  96  Ud.  428;  Orieans  Pac.  R.  Co.,  36  Ia  As.  898; 
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the  right  of  a  steam  or  commetvuU  raUroad  company,  whose  tracks 
occupy  or  cross  a  city  street,  is  subject  to  the  right  of  the  munici- 
pali^  to  apply  the  street  to  all  proper  street  uses  and  to  adapt  it  to 
public  travel.  The  construction  and  operation  of  a  street  railway 
b,  as  we  have  elsewhere  seen,  a  proper  public  use  of  the  street  and 
not  an  additional  burden  thereon;  and  when  a  street  railway  is 
constructed  across  a  steam  railroad  which  intersects  the  route  of  the 
street  railway,  the  ateam  or  commercial  railroad  company  cannot  daim 
compensation  from  the  street  railway  company  as  for  an  additional 
burden,  because  the  rights  of  the  steam  railroad  in  the  street  are 
subject  to  all  proper  street  uses,  among  which  is  the  use  of  the  street 
for  street  railway  purposes.*    And  the  same  principles  apply  when 

Dubftch  V.  Hannibal  &  St.  J.  R.  Co.,  89  to  occupy  r  Iotkb  portion  of  tbe  street 
Ho.  483 ;  Lockwood  v.  Wftbaah  R.  Co.,  with  i^tutments  and  piert  for  the  sup- 
122  Mo.  86:  Knapp  v.  St.  Louis  Tnna-  port  of  its  Btnicturefl  to  the  great  in- 
fer R.  Co.,  126  Mo.  26;  Schulenbeig  ic  convenience  and  detriment  of  the  pub- 
B.  L.  Co.  V.  St.  Louia,  K.  &  N.  W.  R.  lie.  DeUware,  t.  &  W.  R.  Co.  ». 
Co.,  129  Mo.  455;  Sherlock  v.  Kansas  Buffalo,  158  N.  Y.  266,  478,  aff'g  4 
aty  B.  R.  Co.,  142  Mo.  172;  Corby  v.  N.  Y.  App.  Div.  562. 
Chicago,  R.  I.  &  P.  R.  Co.,  150  Mo.  '  Pennsylvania  Co.  v.  Lake  Erie, 
457;  Nagel  v.  LindeU  R.  Co.,  167  Mo.  B.  G.  &.  N.  R.  Co.,  146  Fed.  Rep.  446; 
89,  97;  De  Geofroy  v.  Merchanta'  Market  St.  R.  Co.  ».  Central  R.  Co.,  51 
Bridge  Terminal  R.  Co.,  179  Mo.  698,  Cal.  683;  New  York,  N.  H.  A  H.  R. 
715;  State  D.  Wabash  R.  Co.,  206  Mo.  Co.  v.  Bridzuport  Traction  Co„  65 
251 ;  Reining  r.  New  York,  L.  &  W.  R.  Conn.  410 :  New  York,  N.  H.  &,  H.  R. 
Co.,  128N.  Y.  167;  Delaware,  L.  A  W.  Co.  p.  Fair  Haven  &  W.  R.  Co.,  70 
R.  Co.  II.  Buffalo,  158  N.  Y.  286,  478,  Conn.  610;  Philadelphia,  W.  4  B.  H. 
aETg  4  N.  Y.  App.  Div.  662;  Taber  v.  Co.  r.  Wilmington  Qty  R.  Co.,  8  Del. 
New  York.  B.  &  F.  R.  Co.,  28  R.  I.  Ch.  134;  Southern  R.  Co.  s.  Atlant* 
269;  Pepper  v.  Union  R.  Co.,  113  B.  A  P.  Co.,  Ill  Ga.  679;  Cliicago, 
Tetm.  53;  Evans  v.  Chicago,  St.  P.,  M.  B.  A  Q.  R.  Co.  v.  West  Chic^ro  St.  R. 
A  O.  R.  Co.,  86  WiB.  597.  See  also  Co.,  156  111.  255;  Chicago  A  C.  T.  R. 
Woonsocket  St.  R.  Co.  v.  Woonoocket,  Co.  v.  Whiting,  H.  A  E.  C.  St.  R.  Co., 
22  R.  L  64.  139  Ind.  297;  b.  c.  151  Ind.  577 ;  South 

Under  tbe  right  conferred  by  a  mu-  Elast  A  St.  L.  R.  Co.  v.  Evanaville  A 
nicipal  grant,  it  was  held  that  a  r^lroad  M.  V.  Elect.  R.  Co.,  169  Ind.  339; 
could  not  occupy  two-tiiirdg  of  a  street  Michigan  Cent.  R.  Co.  v.  Hammord, 
mih  four  traeka  fenced  in  to  the  exclu-  W.  A  E.  C.  R.  Co.,  42  Ind.  App.  66; 
men  of  the  public.  Pemisylvania  Co.  83  N.  E.  Rep.  661;  Central  Pase.  R. 
V.  Bond,  202  111.  95,  aff'g  99  lU.  App.  Co.  v.  Philadelphia,  W.  A  B.  R.  Co., 
536.  Authority  to  construct  an  onC-  95  Md.  428;  Kansas  CHty,  St.  J.  A 
nai7  steam  radroad  upon  or  along  a  C.  B.  R.  Co.  v.  St.  Joseph  Terminal  R. 
highway  does  not  authorize  the  con-  Co.,  97  Mo.  457;  Chicago,  B.  A  Q.  R, 
struction  upon  the  highway  of  statumt,  Co.  v.  St«el,  47  Neb.  741 ;  Morris  A  E. 
ie^U,  Jreight-hauaes,  and  t^ier  build-  R.  Co.  v.  Newark  Pass.  R.  Co.,  61 
inga.  Wayzata  v.  Great  Northern  R.  N.  J.  Eq.  379,  aff'd  52  N.  J.  Eq.  340; 
Co.,  SOMkui.  438;  St.  Paul  o.  Chicago,  Cooeolidated  Traction  Co.  «.  South 
M.  A  St.  P.  R.  Co.,  63  Minn.  330,  346.  Orange  A  M.  Traction  Co.,  56  N.  J.  Eq. 
See  also  Chicago,  R.  I.  A  P.  R.  Co.  v.  569;  C^cinnati  A  H.  Elect.  St.  R.  Co. 
People,  120  111.  App.  306;  San  Antonio  o.  Cindmiati,  H.  A  I.  R.  Co.,  12  Ohio 
A  A.  P.  R.  Co.  V.  BergsUnd,  12  Tex.  Gr.  Bee.  113,  aff'd  64  Ohio  St.  660; 
C5v.  App.  97.  Mere  general  legislative  Akron  A  C.  F.  R.  T.  Co.  v.  Erie  R.  Co., 
authon^  to  a  r^lroad  company  to  28  Ohio  Cir.  Ct.  36.  See  also  Lynn  A 
crooe  a  city  street  with  the  consent  of  B.  R.  Co.  v.  Boston  A  L.  R.  Co.,  114 
tite  local  authoritdcfl  gives  it  no  right  Mass.  88,  91. 
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the  tracks  of  one  street  railway  are  laid  across  the  tracks  of  another 
street  railway  at  intersecting  points.' 

§  1242.  OontTHt  BlchtB  which  cannot  b*  Impalrml.  —  A  legiala- 
Hve  grant  of  the  right  to  use  the  city  streets  for  a  public  service  upon 
condition  of  the  performance  of  the  service  by  the  grantee,  when 
accepted  and  acted  upon  by  the  grantee,  is  a.  coniraet  between  the 
grantee  and  the  State  which  is  proteded  by  the  conatitvtum  of  the 
United  Sttxtea,  and  which  cannot  be  impaired  by  subsequent  State 
legislation.'    When  the  grant  of  the  right  to  so  use  the  streets  flowt 

'  Coneolid&ted  Traction  Co.  v.  South  street  railroad  company  lAoU  pay  into 

OrBiiige  ft  M.  Traction  Co.,  56  N.  J.  Eq.  (A«  treatrury  of  (A«  cily  a  percentage  of 

569.  tta  grou  reeeiplt  insteail  of  a  license  fee 

'  New  Orlsans  Gas  Co.  v.  Louisiana  for  each  car  used  bv  it.     New  York 

Light  Co.,  116  U.  B.  650;  New  Orleans  CSty  v.  Twenty-third  St.  R.  Co.,  113 

Water  Works  Co.  e.  Rivers,  116  U.  8.  N.  V  311,  317. 

674;    Louisville   Oas   Co.   v.   Citixens'  A    statutory   proviaon   that   enrv 

Oas  Co.,  115  U.  S.  &S3;   KnoxviUe  v.  grant  to  a  street  railway  company  cu 

Africa,  77   Fed.  Rep.  501;    Southern  the  right  t«  use  the  Btreets  thou  b«  fufr- 

Bell  Tel.  &  Tel.  Co.  v.  Mobile,  162  Fed.  j'ect  to  the  right  of  the  public  authori- 

Rep.  S23;    Hichisan  Tel.  Co.  t>.  St.  ties  to  control  the  use,  improvement, 

Joseph,     121     Mich.    502,    509,    610;  and  repab  of  such  street  to  the  same 

People  V.  O'Brien,  111  N.  Y.  41 :  New  extent  as  if  no  such  grant  had  been 

York  City  v.  Twenty-third  3t.  R.  Co.,  made,  and  to  makeatl  necessary  pohce 

113  N.  Y,  311,  317;    Syracuse  Water  regulations    concerning    the    manage- 

Co.  V.  Syracuse,   116  N.  Y.  167,  182;  ment  and  operation  of  such  railroad. 

Suburban  R.  T.  Co.  v.  New  York  City,  whether  sucn  right  ia  reserved  in  the 

123  N.  Y.  610,  620;   Hudson  Hi  v.  Tel.  grant   or  not,   does   not   prevent   the 

Co.  V.  Watervliet  T.  &  R.  Co.,  135  N.  Y.  grant  from  becoming  a  contract  in  other 

393,408;  White  v.  Manhattan  R.  Co.,  retpeett    not    reserved.      Madison    v. 

139  N.  Y.  19,  26;    People  v.  Deehan,  Alton,  G.  &  St.  L.  Trac.  Co.,  235  lU. 

163   N.   Y.  528;    Skaneateles  Water  346.    Although  the  charter  of  a  rail- 

Works  Co.  V.  Skaneateles,  161  N.  Y.  road  company  may  be  inviolable,  yet 

164,  167;   Rochester  &  L.  O.  W.  Co.  e.  its  right  to  exercise  in  the  future  the 

Rochester,  176  N.  Y.  36,  60;    Heer-  power  of  eminent  domain  thereunder 

wagen  r.  Crosstown  St.  R,  Co.,  179  may  be  affected,   limited,  and  con- 

nTy.  t"   —  .    A  .  .  


troUed  bjr  i 
The  property  rightt  of  a  corporation  requiring  it  to  make  compensation  for 
include  not  only  its  franchises  (other  property  damaged  as  well  as  for  prop- 
than  those  incident  to  its  corporate  erty  taken.  Pennsylvania  R.  Co.  v. 
m),  but  also  all  the  righU  which  are  Mifler,  132  U.  8.  76.  The  right  or  privi- 
incidei '  to  and  necessary  for  the  ex-  lege  of  charging  a  certain  fare  per  mUe 
ercise  of  its  franchise  rights.  Syracuse  held  to  be  a  franchise  or  privilege  in 
Water  Co.  v.  Syracuse,  116  N.  V.  167,  the  nature  of  property  whicn  vested  in 
1S2.  Under  a  reaereed  power  to  repeal  the  corporation,  and,  until  repealed 
the  charter  of  a  corporation,  the  legis-  under  a  reserved  power  to  repeal,  en- 
latuie  may  destroy  the  corpoiste  life  titled  to  the  same  protection  from  in- 
of  the  corporation,  but  it  cannot,  by  va«on  as  anv  other  species  of  proper^. 
virtue  thereof,  deprive  it  of  its  property  Parker  v.  Elmira,  C.  A  N,  R.  Co.,  165 
or  interfere  with  and  annul  its  valid   N.  Y.  274,  280. 

contracts  with  tliird  parties  including  Under  the  New  York  legislation  and 
its  franchise  rights  in  ciM'  streets,  decisions,  certain  priorities  as  tietweea 
People  D.  O'Brien,  111  N.  Y.  1;  New  corporations  seeking  to  exereise  similar 
York  City  v.  Twenty-third  St.  R.  Co.,  franchises  are  created  by  the  filing  )rf  a 
113  N.  Y.  311,  317.     Under  the  re-   map  and  pro&le  in  certampubUc  offices. 
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from  the  act  of  the  munienpality,  similar  principles  apply.  Ilie  muni- 
cipality acts  by  virtue  of  delegated  authority  from  the  legislature, 
and  as  the  representative  or  e^nt  of  the  State  for  that  purpose. 
Hence,  an  ordinance  of  a  city,  made  pursuant  to  legislative  authority, 
granting  the  right  to  use  the  streets  of  the  city  for  a  railroad,  or  for 
gas  or  water  mains  and  pipes,  or  for  electric  poles,  wires,  or  conduits, 
or  for  any  other  recognized  public  service,  is,  when  accepted  and 
acted  upon  by  the  grantee,  a  contract  wUhin  the  protection  of  the 
Federal  Conetitytum,  and  new  conditions  cannot,  in  the  absence  of 
a  reserved  power,  be  imposed  od  the  exercise  of  the  ri^t  granted, 
except,  as  we  shall  hereaft^  see,  so  far  as  these  conditions  may  be 
authorized  by  the  exercise  of  the  police  power.*    And  if  the  munici- 

L.  R.  Co.  V.  New  York,  L.  E.  ft  W.  R.  Co.,  130  Ind.  71;  Qty  R.  Co.  v.  Qti- 
Co.,  110  N.  Y.  128.  But  the  mere  filing  miib'  St.  R.  Co.  (Ind.J,  62  N.  E.  Rep. 
of  such  map  (md  jrrofiU  without  the  1S7;  Columbug  St.  R.  &  h.  Co.  v. 
eonaenta  of  the  abutters  and  of  the  Columbus,  43  Ind.  App.  266;  86  N.  E. 
municipatity  necessary  to  perfect  the  Rep.  83;  Shugars  v.  Hanulton,  122 
fianchiae  for  a  stieet  raUroad  under  Ky.  606,  612;  New  OrieauB  o.  Great 
tix  New  York  Constitution,  does  not  Southern  Tel.  Co.,  4La.  An. 41;Sbreve- 
ertate  a  vested  conirael  or  properti^  right  port  Traction  Co.  v.  Shrevoport,  122 
to  constnict  and  operate  the  railroad.  La.  1:  47  So.  Rep.  40;  ChesapeaJce  & 
It  is  only  when  tbese  consente  have  P.  Tel.  Co.  n.  Baltimore,  89  Md.  689; 
been  procured  that  a  veeted  contract  Michigan  Tel.  Co.  f.  St.  Joec^b,  121 
and  property  right  attaches.  Matter  Mich.  602;  Northwestern  Tel.  Exch. 
of  Rochester  Elect.  R.  Co.,  123  N.  Y.  Co.  u.  Minneapolis,  81  Minn.  140,  147; 
351;  Adirondack  R.  Co.  v.  New  York,  Duluth  v.  Duluth  Tel.  Co.,  84  Minn. 
176  U.  S.  336,  fttt'g  People  v.  Adiron-  486;  Hudson  Tel.  Co.  p.  Jereey  City, 
dack  R.  Co.,  180  N.  Y.  225;  Undei-  49  N.  J.  L.  303;  Asbury  Park  &  S.  G. 
ground  R.  Co.  *.  New  York  City,  193  R.  Co.  v.  Neptune,  73  N.  J,  Eq.  323;  67 
U.  S.  416,  af!;K  116  Fed.  Rep.  962.  Atl.  Rep.  790;  IngerBOll  v.  Nassau 
'  atyR.  a>.  D.  atizena'St.  R.  Co.,  Elect.  R.  Co.,  157  N.  Y.  463,  463; 
166  U.  S.  567;  Louisville  Trust  Co.  v.  Northwestern  Tel.  Eitch.  Co.  v.  Ander- 
Qncinnati,  47  U.  3.  App.  36;  Levis  v.  son,  12  N.  Dak,  686;  Commonwealth 
Newton,  76  Fed.  Rep.  884;  Iron  v.  Warwick,  185  Pa.  623;  Rutland 
Mountfun  R.  Co.  v.  Memphis,  96  Fed.  Elect.  L.  Co.  v.  Marble  CSty  Elect.  L. 
Rep.  113;  Mercantile  Trust  &  Depodt  Co.,  65  Vt.  377;  Commercial  Elect.  L. 
Co.  V.  Collins  Park  4  B.  R.  Co,,  101  &  P.  Co.  v.  Tacoma,  17  Wash.  661; 
Fed.  Rep.  347;  Horristown  v.  East  Eastern  Wisconsin  R.  &  L.  Co.  V. 
Tennessee  Tel.  Co.,  116  Fed.  Rep.  304;  Hackett,  135  Wis.  464. 
Mercantile  Trust  Co.  *.  Denver,  161  Where  a  city,  e:[erciwng  power  dele- 
Fed.  Rep.  769;  Southern  Bell  Tel.  &  gated  to  it  by  the  legislature,  made  an 
Tel.  Co.  o.  Mobile,  162  Fed.  Rep.  623;  absolute  grant  to  a  horse  railway  com- 
M<^ile  v.LouisviUeft  N.R,  Co.,S4Ala.  pany  to  use  certain  streets,  and  the 
116;  Chicago  Munidpal  O.  L.  &  F.  Co.  company,  having  accepted  the  ^nt, 
tr.  Lake,  130  111.  42 ;  Bellville  v.  (Stizens'  built  its  road  at  great  expense,  it  was 
Horse  R.  Co.,  152  III.  171 ;  Harvey  v.  held  that  these  acte  comlituled  a  am- 
Aurora&G.  R.Co.,  186111.283;  People  (ractonbehalf  of  the  State,  which  could 
V.  Cental  Union  Tel.  Co.,  192  111.  307;  not  be  impaired  by  subsequent  legisla- 
Chicago  Tel.  Co.  v.  Northwestern  Tel.  tion  in  the  way  of  an  amendment  of 
Co.,  199  111.  324,  347;  London  Mills  v.  the  citv  charter.  Hovelman  v.  Kansas 
White,  208  111.  289,  aff'g  105  III.  App.  Gty  Horse  R.  Co.,  79  Mo.  632. 
146;  Madisonv.  Alton,  G.&  St.  L.  Trac.  Where  a  railway  company  is,  bylaw. 
Co.,  236  HI.  346;  Rock  Island  o.  Central  authoiiied  to  mortuage  ttt  vroperty  and 
Un.  Tel.  Co.,  132  111.  App.  248;  Western  /ninchues,  it  may  mclude  in  the  mort- 
Pav.&SupplyCo.v.Citizens'St.R.Co.,  gage  its  rights  derived  from  a  munici- 
128  Ind.  626;  Williams  v.  CStizens'  R.  pality  granting  to  it  a  right  of  vty 
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polity  has  the  power  to  grant  such  ri^t  or  franchise,  and  a  cor- 
poration, believing  and  assuming  that  it  has  the  consent  or  grant 
of  the  municipality,  has,  with  the  knowledge  of  the  proper  municipal 
authorities,  proceeded  to  exercise  the  right  or  franchise,  and  has 
constructed,  maintained,  and  operated  its  works  and  appliances  in 
the  city  streets,  the  municipcdity  wiil,  in  a  proper  case,  be  ettopped 
by  the  acts  and  conduct  of  iU  officers  and  representatives  in  know- 
in^y  permitting  and  acquiescing  in  the  use  and  occupation  of  the 
streets,  from  asserting  the  invalidity  of  the  grant  of  the  franchise, 
so  far,  at  least,  as  concerns  its  own  failure  to  pass  an  ordinance  or 
take  the  steps  necessary  to  effectuate  the  grant'  But  the  principle  of 
estoppel  in  such  cases  must  be  very  cautiously  apphed  and  restricted 
to  cases  where  justice  manifestly  requires  its  application. 

%  1243.  Izsrcli*  of  Conflicting  rrancUAm.  —  Every  corporation 
which  acquires  a  franchise  to  use  the  city  streets  which  is  not  by  its 
terms  or  true  construction  shown  or  declared  to  be  exelwive,  takes  the 
franchise  subject  to  the  power  of  the  legislature  or  the  city  to  grant 
similar  rights  to  others.  But  as  between  two  companies  exercising 
similar  rights,  priority  of  possession  confers  superiorUy.  The  cor- 
poration or  individual  first  installing  its  pipes,  mains,  or  appliances, 
acquires  certain  superiority  of  rights  in  the  use  of  the  city  street 
therefor.  Each  company  may  exercise  its  own  franchise  as  fully 
as  is  compatible  with  the  necessary  rights  of  others,  but  where  any 
interference  is  unavoidable,  the   later  occupant  must   pve  way.' 

through  streets  therm,  with  the  right  Go^  158  Fed.  Rep.  521,  529;  Chicago 

to  construct  ita  rulroad  thereon,  and  v.  Union  Stockyards  Co.,  164  111.  224; 

such  rights  and  franchises  pass  to  the  London  Mills  v.  White,  208  III.  289, 

puicbaser   at  a  foreclosure   sole,   and  297;     Pennsylvania  R.   Co.   v.   Hont- 

may  be  exercised  by  him,  including  the  gomery  County  Pass.  R.  Co.,  167  Pa. 

right  to  operate  the  railroad  and  take  62;    Bradford  v.  New  York  dc  P.  TeL 

toUs    thereon.      The    grantee,    having  A  Tel.  Co.  206  Pa.  .■>82:   Missouri  Riv. 

constructed  its   road  under  such   au-  Tel.  Co.  v.  Mitchell,  22  S.  Dak.  ISl; 

thority,  has  a  vested  right  of  property  116  N.  W.  Rep.  67;  Seattle  v.  Columbia 

which  cannot  be  destroyed  by  a  direct  &  P.  S,  R.  Co.,  6  Wash.  379. 
repeal,  or  by  the  grant  of  the  same         *  Cumberland  T.  &  T.  Co.  v.  United 

rights  over  tbe  same  streets  and  route.  El.  R.  Co.,  42  Fed.  Rep.  273;  Western 

umess  the  power  to  do  this  was  re-  Un.  Tel.  Co.  v.  I/>9  Angeles  Elect.  Co., 

served  at  the  time.    New  Orleans,  S.  P.  76Fed.  Rep.  178;  Louisville  HomeTel. 

&  L.  R.  Co.  V.  Delamore,  114  U.  3.  601.  Co.  v.  Cumberland  Tel.  &.  Tel.  Co.,  lU 

The  grant  by  a  city  of  the  right  to  use  Fed.  Rep.  663 ;  Consolidated  Elect.  L. 

streets   to   lay   down   railn^    tracks  Co.  v.  Peoples' Elect.  L.  AG.  Co., 94  Ala. 

held  ruit  to  be  revocabU  after  confiima^  372,  374;  Northwestern  Tel.  Exch.  Co. 

tion  by  the  legislature.     Nashv.Lowry,  ».  Twin   City  Tel.  Co.,  89  Mimi.  495; 

37  tUnn.  261 ;  Harrison  v.  New  Orleans  Western  Un.  Tel.  Co.  v.  Giumsey  A  S. 

Pac.  R.  Co.,  34  La.  An.  462;  BurUng-  Elect.  L.  Co.,  46  Mo.  App.  120;    Ne- 

ton  &.  Mo.  River  R.  Co.  v.  Remhackle,  braska  Tel.  Co.  v.  York  Gas  &  Elect. 

15  Neb.  279.  L.  Co.,  27  Neb.  284;   Edison  El.  L.  ft 

>  Potter  V.  Calumet  Elect.  St.  R.  P.  Co.  t>.  Merchants'  &  H.  El.  L.  H.  & 
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But  tlie  first  occupant  of  the  streets  is  only  protected  against  un- 
reasonable and  unnecessary  interference.^  The  control  of  the 
streets  above  and  below  the  surface  is  vested  in  the  municipality, 
and  if  it  sees  fit  it  may  authorize  or  require  the  later  corporation 
to  place  its  lines  or  appliances  so  near  those  of  the  first  corporar 
tJon  as  to  make  access  somewhat  inconvenient  and  expensive. 
Hie  city  cannot  destroy  the  first  corporation's  lines  or  appliances, 
nor  can  it  [u^rent  reasonable  access  to  them,  but  it  is  not  obliged 
to  consult  its  mere  convenience  or  study  to  save  it  from  expense  to 
the  detriment  of  the  public.  Hence,  while  the  city  could  not  grant 
to  another  the  right  to  use  the  same  space  already  occupied  by  a 
corporation,  it  could  authorize  the  use  of  any  other  space  provided 
access  to  the  line  or  appliances  of  the  first  corporation  was  left 

P.  Co.,  200  Pa.  209:  Cumberland  Tel.  assertion    of   supeiior   rights    in    the 

&  Tel.  Co.  V.  United  Elect.  R.  Co.,  93  streets.    See  to  the  same  eSect  Cum- 

Tenu.  492 ;   Paris  Elect.  L.  &  R.  Co.  v.  beiiand  Tel.  &  Tel.  Co.  v.  United  Elect. 

Southwestern  Tel.  Co.  (Tex.  Civ.  AppO,  R-  Co.,  93  Tenn.  492.    But  where  an 

27  B.  W.  Rep.  902-  Rutland  Elect.  L.  action  wan  brought  by  a  telephone 

Co.  e.  Uatble  Ci^  Elect.  L.  Co.,  65  Vt,  ccunpany  to  restrain  a  railroad  com- 

377;   Bell  Tel.  Co.  v.  Belleville  El.  L.  pany  from  operating  its  street  rul- 

Co.,  12  Ont.  671.  way  by  the  single  trolley  system,  it 

In  Edison  Elect.  L.  &  P.  Co.  e.  was  hdd  that  as  the  telephone  com- 

Herchsnts'  &  M.  Elect.  L.  H.  &  P.  Co.,  pany  bad  accepted  its  franchise  to  use 

200  Pa.  209,  it  was  held  that  priority  the  streets  upon  the  express  condition 

o}   location    and    coostruction    carries  that  its  Unes  should  not  be  so  con~ 

tnwriority  of  righi,  but  that  equity  will  etructad  as  to  incommode  the  publio 

at^ust   conflicting  intcreats  as  far  aa  use,  and  as  the  railroad  company  was 

possible  to  the  end  that  both  com-  occupying  the  streets  in  such  manner 

panies  may  exercise  their  franchises,  as  to  expedite  the  pubUc  travel  and 

If  interfeierkoe  in  the  enjoyment  of  the  promote  the  public  use  to  which  they 

franchises  is  unavoidable,  the  later  oc~  were  devoted,  the  Ideph/me  company'a 

cupant  must  give  way  to  the  prior  in  franchise  teat  of  a  subordijutU  eharacter, 

[Knnt  of  time.    In  Birmiiwham  Trac-  and  it  could  not  complain  that  the 

tionCo.tr. Southern BellTeLftTel. Co.,  system  adopted  by  the  railroad  com- 

119  Ala.  1^1  viben  A  iHephont  company  pany  after  the  construction  of  its  tele- 

tought  to  enjoin  &e  traction  company  i>hone  lines  interfered  with  the  opera' 

from  erecting  its  wires  in  such  a  man-  tion  thereof.     Hudson  River  Tel.  Od, 

ner  as  to  short  circuit  the  wires  of  the  v.  Watervliet  Turnpike  &  R.  Co.,  135 

telephone  company,  the  court  said  that  N.  ¥.  393. 

all  that  the  traction  company  could  '  Chicago  Tel.  Co.  v.  Northwestern 
claim  was  a  right  to  use  the  streets  of  Tel.  Co.,  1»9  111.  324,  aff's  100  111.  App. 
the  citv  equal^  in  all  respects  to  the  57.  See  also  Louisville  Home  Tel.  Co. 
right  oi  the  telephone  company  to  the  v.  Cumberland  Tel.  ft  Tel.  Co.,  Ill  Fed. 
use  of  tiie  streets  for  the  purpose  of  its  R«p.  B63 ;  Hoore  n.  New  Orleans 
telephone  system,  and  granted  an  in<  Water  Works  Co.,  114  Fed.  Rep.  380. 
junction  on  a  showing  that  the  dam-  Where  two  systems  of  telegraph  or 
age  to  the  telephone  company  could  telephone  wires  both  carry  low  po- 
be  avoided  by  a  proper  constructioD  of  tential  currents  of  electricity,  so  that 
the  traction  company's  line,  as  such  injury  to  the  wires  of  the  nrst  coin- 
damages  would  be  continuous  and  pany  by  the  placins  <^  the  wires  of  the 
tend  to  multiplicity  of  suits.  Although  second  company  above  those  of  the 
prior  occupancy  of  the  street  by  the  first  company  or  by  "paralleling  "  ia 
telephone  company  might  not  confer  very  remote,  such  overhead  wiring  or 
superior  privileges  over  the  traction  "ixiralleliuc "  will  not  be  enjoined, 
company,  such  prior  occupancy  might  Chicago  Tel.  Co.  v.  Northwestern  Td. 
be  considered  in  denial  of  the  Utter's  Co.,  199  111.  324,  aff'g  100  HI.  App.  57. 
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open,  even  if  it  was  less  conTenient  and  more  expensive.*  If  in 
constructing  its  works,  the  later  grantee  of  a  franchise  negligently 
injwrea  the  existing  works  or  structures  of  a  prior  grantee  holding 
a  franchise  to  use  the  city  streets,  the  later  grantee  is  liable  to  the 
prior  occupant  of  the  streets  for  such  damages  as  result  from  his 
failure  to  exercise  ordinary  care.'  But  in  a  question  between  a 
prior  occupant  of  the  street  under  a  franchise  or  grant  from  the 
municipality  or  from  the  State,  and  a  person  or  corporation  seek- 
ing to  exercise  a  license  to  use  the  street  for  private  fvrpotea  in 
connection  with  abutting  premises,  e.  g.,  for  a  vault,  it  has  been 
hdd  that  such  subsequent  hcensee,  in  constructing  bis  vault  in  the 
street,  is  bound  to  so  construct  it  as  to  leave  unimpaired  the 
works  or  structures  of  the  prior  grantee  and  occupant  of  the  streets. 
If  in  constructing  his  vault,  die  subsequent  licensee  destroys  or 
damages  the  structure  or  works  of  the  prior  occupant,  he  is  bound 
to  indemnify  the  prior  occupant  tor  such  loss  and  dam^e  without 
regard  to  any  question  of  negligence.' 

■  Weatem  UnioD  Tel.  Co.  v.  SyT&-  under  the  dTcoaurtanma,  the  locfttioD 

euae  El.  Light  ft  P.  Co.,  178  N.  Y.  325.  of  the  new  subway  was  not  an  un- 

The  ^^  comer  under  its  fr&nchiae  can-  te&sonable    tntfiTfennce    with    plain-^ 

iteA  claim  mart  tpaee  in  the  etreet  or  tiff's  lights.    Western  Union  Tu. 

highway  than  is  reasonaiblT  necessary  «.  Syr  "■•■...•»"      .      - 

for  the  safe  and  auccessfm  operation  325. 


highway  than  is  reasonably  necessary  v.  Syracuse  Et.  Light  &  P.  Co.,  178  N.Y. 

*__    •!..     _.»_ J     ^^    ^ »;__      nnr 


_ B  Elect.  L.  &  G.  Co.,  94  street  under  a  fnnctuBe  gTant«d  by  the 

Ala.  372,  374.  The  conunon  council  of  State.  The  municipality  proceeded  lo 
a  dty  in  granting  a  franchiae  to  a  teU-  oontiruet  a  anoer,  and  the  contractor 
i(ravh  company  to  conOnui  condiaia  far  with  the  municipaUty  n^ligently  re- 
itiiine«,  provided,  as  authorized  by  the  moved  the  supporting  earth  and  per- 
charter  of  the  city,  that  nothing  therein  mitted  the  gas  pipes  to  remain  without 
contained  could  be  deemed  to  give  it  proper  support.  It  was  held  that  the 
"any  cxtiative  fnnchiae  to  use  the  contractor  was  liable  for  the  damages 
atieets  for  a  subway  or  for  any  other  resultinK  therefrom,  but  the  court  de- 
purpoee  "  and  rr-t^ved  all  ligbla  and  clared  tnat  he  was  not  an  insurer  and 
privileges  not  specifically  given.  Sub-  was  only  liabls  for  the  f^ure  to 
aequently  another  company  located  its  exernse  ordinary  care.  Hillville  Gas 
subway,  under  tbe  authority  and  di-  Light  Co.  v.  Sweeten,  75  N.  J.  L.  23. 
lection  of  the  city  and  its  officers,  so  '  InNew  YorkSte&mCo.v.  Founda- 
cloee  to  tbe  pluntifT's  subway  as  to  tion  Co.,  195  N.  Y.  43,  rev'g  123  N.  Y. 
cause  it  inconvenience  and  expense  in  App.  Div.  254,  the  owner  of  a  building 
making  repairs.  It  was  held  that  the  obtfuned  a  permit  or  license  from  the 
franchise  granted  to  the  plaintiff  per-  city  lo  conilruet  a  vmiU  beneath  the 
mitting  it  to  place  ite  conduits  be-  sidewalk.  The  plaintiff,  under  a  ie^a~ 
neath  the  streets  was  b)  be  construed  lalive  grant,  had  laid  certain  steam 
in  the  interest  of  the  public  and  in  pipes  in  the  street  to  furnish  steam 
view  of  the  fact  that  the  space  below  for  heating  and  power  purposes.  In 
the  surface  of  the  city  streets  is  be-  constructing  the  vault  and  without  any 
coining  more  valuable  every  year  for  negligence  on  its  part,  the  defendant, 
the  purpose  of  conducting  water,  heat,  wIm>  had  contracted  with  the  owner  of 
and  light  to  the  dweUings  of  private  the  abutting  property  to  construct  the 
dtiiens  as  well  as  for  the  construction  vault,   damaged   the  plaintiff's 


B  and  subway  lines  and  other  under  the  streets,  such  injuries  being 
agencies  of  great  public  utility,  tiiat  the  inevitable  result  of  the  construc- 
the  plunliff  could  not  compuun,  if,  tion  erf  the  vault.    The  court  held  ttut 
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S  1244  (70S).  UutnthoriBad  Uh  of  Btrast  tor  lUUroadB  uid  otlwr 
TTtiUttoi;  fiamsdlVB.  —  We  have  seen  that  the  right  or  privilege  to 
use  the  streets  of  a  city  for  certain  purposes  ie  a  franchise  depend- 
ing upon  legislatiTe  grant.*  The  construction  of  a  raihoad  on  a 
street  or  highway  without  statutory  authority  therefor,  either  ex- 
pressly conferred  or  necessarily  implied,  is  a  public  nmsajux.'    For 

inasmuch  as  the  occupation  of  the  tiff  had  tba  aupeiior  right  from  the 
street  by  the  defendant  was  subsequent,  priority  and  the  purpose  of  its  occupa- 
temporaiy,  and  for  a  private  purpote^  it  iion,  and  the  dty  could  not  and  did 
owed  the  absolute  duty  to  the  plain-  not  grant  any  part  of  that  right  to  the 
tiff  to  so  constniet  the  v»ult  that  the  defendant  or  its  employer.  The  vattlt 
plaintiff's  pipes  would  not  be  dam~  lieenm,  therefore,  aid  not  authorise 
aged.  Vann,  J.,  who  delivered  the  the  defendant  to  injure,  directly  or 
opinion  of  the  court,  distinguished  indirectly,  the  plaintiff's  propert<^,  even 
Wefitem  Union  Tel,  Co.  v.  Syracuse  from  neceamtf,  when  prosecuting  its 
Elect.  L.  £F.  Co.,  17SN.  Y.  325,  cited  work  with  due  care.  The  abuttins 
tupra,  and  said:  "The  principles  that  owner,  under  its  license,  had  a  lawftu 
W6  r^ard  aa  controlling  are,  that  no  right  to  build  a  vault  in  tbe  street 
one  can  derogate  from  his  own  ^nt,  undei  the  sidewalk,  and  that  also  was 
and  that  every  one  must  so  use  his  own  property,  or  a  property  right,  al- 
pToperty  as  not  to  injure  that  of  an-  though  not  indeatnictible  as  to  tbe 
other.  Both  parties  were  lawfully  in  dty.  When  it  came  to  the  work  of 
the  street,  but  the  occupation  by  the  construction,  through  tbe  defendant, 
plaintiff  was  prior,  permanent,  and  for  its  agent,  it  found  we  property  of  tbe 
a  aoni-public  puipjae,  while  that  of  plaintiff  already  in  the  street  pursuant 
the   defendant  was   subeequent,   tern-   to  lawful  authority,  and  in  use  to  fui- 


porary,  and  for  a  purely  private  pur-  nish  many  human  beings  with  a  neci 

foae.    The  plaintiff  baa  an  indestruc-  sary  of  life.    Under  tbe  principle,  . 

tible  property  riKht  in  the  street,  and  vtera  too  lU  oltenum  mm  Medos,  it  w . 

tbe  defendant,  which  for  the  time  being  bound  to  use  its  right  so  as  not  to  ii 


tible  propel 

"  s defends...,  . „ ^ 

.  _a  clothed  with  all  the  power  of  tiie  jure  that  property.  It  owed  tbe  plain- 
abutting  owner,  acted  under  a  revo-  tiff  a  l^al  duty  not  to  injure  its  plant 
cable  license  onlv.  The  city  owned  the  without  malting  compensation.  It 
fee  of  the  street  tn  trust  for  the  public,  could  not  disturb  an  existing  structure 
and  having  lawfully  granted  a  fran-  lawfully  in  tbe  street  without  becom- 
chiae  to  use   the   street  for  a  qaasir-  ing    liable    for    the    damages    caused 

Eublic  purpose,  it  could  not  derogate  thereby.    Tbe  defendant  rested  under 

tyta  ttiat  grant,  especially  when  mak-  the  same  obligation,   and   hence  pro- 

ing  another  for  a  mere  private  pur-  oeeded  at  its  peril.     Good  intentions 

pose.     No  such  power  was  reserved  have  no  bearing,  for  the  law  '  does  not 

dther   expressly    or    impliedly.      The  so  much  regard  the  intent  of  the  actor 

question  does  not  arise  between  two  as  the  loss  and  damage  of  the  party 

public  service  corporations,  or  between  aufferinp.'    Even  the  exercise  of  due 

one  of  that  class  and  the  city,  but  be-  care    did    not    relieve    tbe    defendant 

tween  a  public  service  corporation  and  from  tbe  obUgation  springing  out  of 

an  abutting  owner  with  no  absolute  the  fundamental  right  of  eveiy  person 

right  in  the  street,  so  that  there  was  no  to  enjoy  his  own  property  without  in- 

reservation  sucb  as  sometimes  arises  by  terference  therewith  bv  the  use  made 

implication  when  the  public  is  int«r-  of  the  property  of  another." 
ested.    The  defendant  nad  no  greater        >  Ante,  {  1210. 

right  than  the  city  gave  the  abutting         '  Piltsbure,  C.  &  8t.  L.  R.  Co.  », 

owner,  and  the  city  could  not  give  the  Hood,  94  Fed.  Rep.  618;   Denver  &,  S. 

latter  the  right  to  do  anything  in  the  R.  Co.  v.  Denver  City  R.  Co^  2  Colo, 

street  for  a  purpose   wholly   private,  673;  Sherlock c.  Kansas  Qty  B.  R.  Co., 

which,   even  if  done   without  negli-  142  Ho.  172;    Van  Home  tr.  Newaik 

gence,   would  injure  the  structure  of  Pass.  R.  Co.,  48  N.  J.  Eq.  332  (horse 

tbe  plaintiff  lawIuUv  in  the  street  for  railway);   Edwards  v.  IHttsbuig  June, 

a  purpose  partly  public,  without  dero-  R,   Co.,   216   Pa.    597;     Rosenthal  ». 

gating  frcan  its  own  grant.    The  plain-  Taylor,  B.  4  H.  R.  Co.,  79  Tex.  325, 
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such  an  unauthorized  construction  and  operation  the  company  is 
liable  to  indictment  for  creating  and  munlaining  a  nuisance.'  The 
general  rule  seems  to  be  that  inasmuch  as  the  right  claimed  emanates 
from  the  State  and  involves  the  performaDce  of  a  public  duty,  quo 
warranto  in  the  name  of  the  State  and  on  the  relation  of  the  attorney- 
general,  or  at  hb  suit,  is  a  proper  method  to  challenge  the  validity 
of  a  street  franchise  or  the  right  of  a  corporation  to  exercise  it* 
But  the  remedy  for  an  unlawful  use  of  the  street  without  legislatiTe 
authority  is  not  confined  to  quo  warranto,  and  an  abutter,  who  is 
affected  thereby,  may,  when  he  sustains  special  and  peculiar  damage 
to  his  property,  maintain  a  suit  in  equity  to  enjoin  any  corporation 
attempting  to  exercise  the  right  without  lawful  authority.*    When 

'  Pitbitnirg,  C.  Ji  St.  L.  R.  Co.  v.  Martansv.  People.  186  ID.  314;  People 

Hood,  94  F^.  lUip.  618,  o:tii«  text;  v.  Chicago  Tel.  Co.,  220  111.  238,  245; 

ConunoDweolth  v.  Old  Colony  £  F.  R.  State  t>.  Dee  Moines  Qty  R.  Co.,  135 

Co..   14  Gray   (Mass.),   93;  Pittabure,  Iowa,  694;   Tbirteenlh  ft  F.  Sts.  P.  R. 

V.  &  C.  R.  Co.  B.  Commonwealth,  101  Co.  u.  Broad  St.  R.  T.  Co.,  219  P».  10; 

Pa.  192,    A  railroad  company  ia  indict-  Andel  v.  Duqtiesne  St.  R.  Co.,  218  Pa. 

tOU  for  a  ttuitance,  if   without  lawful  635,  637^tat«  v.  Portage  City  Water 

authority   it   erects   and    continues   a  Co.,  107  Wt».  441;   State  n.  Milwaukee, 

building  in  a  pubUc  highway  or  street,  B.  &  L.  G.  R.  Co.,  116  Wia.  142;   St«te 

State  V.  Morria  &  £.  R.  Co.,  23  N.  J.  L.  o.  Milwaukee  Indep.  Tel.  Co.,  133  Wia. 

360;   SBlhau  ».  Sharp,  27  N.  Y.  611,  688.     The    uiwuAomwi   earriBgo    of 

625;    or  uses  a  street  orosung  as  a  freight  by  a  street  railway,  the  charging 

6 lace  of  storage  or  d^osit  for  ita  oars,  of  excessive  fares,  and  tne  obstructing 
[ason  e.  Ohio  lUv.  R.  Co.,  £1  W.  Va.  of  the  dty  atrcete,  ia  not  saffieieiit 
183.  But  when  street  railway  tiacka  ground  [or  the  [orftiiure  of  the  fran- 
have  been  constructed  under  color  of  chises  of  the  company  or  of  the  rights 
authority,  and  it  doea  not  clearly  ap-  to  operate  the  street  railway  in  a  pro- 
pear  that  the  authority  has  been  ex-  ceeding  in  qw>  warranto  brought  by 
ceeded,  the  municipality  cannot  sum-  the  attorney -general.  These  improper 
marilv  and  forcibly  remove  them  aa  octe  are  only  ground  for  regulatiiig  tim 
an  unlawful  obstruction  and  a  nuisance,  buuneaa  of  the  company.  Attomey- 
CapeMayn.  CapeMay,D.  B.4S.  P.R.  General  v.  Toledo  &  H.  R.  Co.,  151 
Co.,  60  N.   J.    L.  224.     Where   the  Mich.  473. 

nuiaance  ia  created  by  on  unauthorized  *  Hart  v.  Buckner,  2  U.  S.  App.  488 ; 

use  of  the  tracks,  the  remedy  of  the  mu-  Columbus  A  W.  R.  Co.  v.  Witoerow, 

nicipality  ia  not  to  abate  the  nuiaance  S2  Ala.  190;    Canastota  Knife  Co.  v. 

by   removing   the  tracks,  but  to  take  NewingtonTramway  Co,,69Comi.  146; 

proceedings  to  compel  the  operation  Savannah,  A.  ft  G.  R.  Cki.  c.  Shiela,  33 

of  the  railroad  in  conformity  to  law.  Ga.  601 ;   Kavanagh  v.  Mobile  ft  G.  R. 

Chicago  V.  Union  Stock  Yards  ft  Tran-  Co.,  78  Ga.  271;   Southern  Cotton  Oil 

ntCo.,  ie4  1U.  224;  Spokane  Street  R.  Co.   v.   Bull,   116  Ga.   776;    Coker  v. 

Co.  V.  Spokane  Falls,  6  Wash.  521.    A  Atlanta,  K  ft  N.  W.  R.  Co.,  123  Ga. 

property  owner  may  recover  damages  483,  488,  Bell  r.  Edwards,  37  La.  Aa. 

suffered  by  him  from  a  railroad  com-  475;  Swmhart  v.  St.  Louis  ft  3.  R.  Co., 

pany     creating     and     mointuning     a  207    Mo.    423;    Stockton   v.    AtJontic 

nuisance  by  constructing  and  operat-  Highlands,  R.  B.  ft  L.  B.  El.  R.  Co.,  53 

ing  a  railroad  in   the  street  without  N.  J.  Eq.  418;   Brooklyn  Steam  Tnm- 

authority  of  law.     Pittsburg   C.  ft  St.  sit  Co.  v.  Brooklyn,  78  N.  Y.  624,  531 ; 

L.  R.  Co.  V.  Hood,  94  Fed.  Rep.  618;  Fanning  v.  Gabome,  102  N.  Y.  441; 

Oun  n.  Chicago,  R.  I.  ft  P.  R.  Co.,  54  Black  v.  Brool^  Heights  R.  Co.,  32 

Iowa,  266;  Stange  p.  Hill  ft  W.  D.  S.  N.    Y.   App.    iSv.    468;    Thiwias  v. 

R.  Co.,  54  Iowa,  669;   Grand  Rapids  Inter-County  St.  R.  Co.,  167  Pa.  120; 

ft  1.  R.  Co.  V.  Heisel,  47  Mich.  393.  Hopkins  v.  Cataaauqua  Hfg.  Co.,  180 

*  Svarth  v.  People,   109  111.  621;  Pa.  199;  Moiy  t>.  Ofey  Va&y  R.  Co., 
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tke  aindting  owner  \a  also  the  owner  of  the  fee  of  the  street,  it  is  held 
in  many  jurisdictions  that  he  has  a  remed;  against  the  unlawful 

and  unauthorized  eonttruetion  of  a  street  railroad  in  the  street  by 
action  of  ejedmetii.'    Similarly,  legislative  grants  of  franchises  to 

199  Pa.  152;  Honnum  v.  MedU,  M.,  moval  m  jmblie  nvitancM  of  permanmt 
A.  A  C.  Elect.  R.  Co.,  200  F&.  44;  ttrudaret  erected  within  the  limits  of 
BdwBfdBv.  Pittsburg  June.  R.  Co^  215  land  denenated  as  a  public  landing 
Pa.  597;  Cer^hino  v.  Oregon  Short  place,  although  atanding  on  a  part 
line  R.  Co.,  26  Utah,  487;  Schwede  thereof  not  in  general  use.  Attomey- 
V.  Hemrich  Bros.  Brewing  Co.,  20  General  v.  Tarr,  14S  Mass.  309.  Also 
Waah.  21;  Linden  L.  Co.  D.Milwaukee  against  a  yuaai-public  corporation 
E.  R.  &  L.  Co.,  107  \^.  510;  Allen  v.  doin^  vltra  mr«s  and  illejj^i  acts,  as  by 
Clausen,  114  Wis.  244.  Ab  to  the  rule  entenng  on  and  drawing  therefrom 
adopted  in  lUinoig,  and  the  right  of  an  without  right  the  water  of  a  great  pond, 
abutter  to  obtain  relief  from  the  un-  thereby  creatine  a  public  nuisance. 
authoriied  construction  of  a  nulroad  Attorney-General  v.  Jamaica  Pond 
by  injunctiaa  or  by  action  for  dam-  Aqueduct  Co.,  133  Ma£s.  361.  In  Neta 
ages,  see  post,  f  1253.  Jersey  it  has  been  held  that  the  at- 
Indiviaual  eilizens  merely  as  such  Umvey-general  has  the  right  to  a  pre- 
have  been  held  to  have  no  standing  to  liminary  injunction  restraining  the  con- 
enjoin  the  unlawful  exercise  of  on  as-  atrueiirm  of  an  Wegal  itrett  Toilviay 
serted  franchise.  Thirteenth  &,  F.  Sts.  without  procuring  the  necessary  cod- 
P.  R.  Co.  V.  Broad  St.  R.  T.  Co.,  219  sent  of  the  local  authorities  and  of  the 
Pa.  10;  Andel  v.  Duquesne  St.  R.  Co.,  abutting  owners.  Stockton  v.  Atlantic 
219  Pa.  635.  It  has  been  held  that  the  Highlands,  R.  B.  &  L.  B.  El.  R.  Co., 
juriKdietion  of  a  court  of  eptity'to  abate  63  N.  J.  Eq.  418.  A  municipal  eorpora- 
an  existing  and  prevent  a  threatened  turn  has  the  same  right  to  question  the 
nuisance  upon  the  applieation  of  the  corporate  existence  and  the  rights  of 
attom«!f-generalj  suing  on  behalf  of  a  railroad  company  seeking  to  use  its 
the  Stote,  is  hmited  to  those  public  streets  as  a  private  owner  would  have 
nuisances  wliich  affect  and  endanger  where  the  use  of  his  property  is  sought, 
the  public  safety  or  convenience,  and  Brooklyn  Steam  Transit  Co.  v.  Brook- 
require  immediate  judicial  interposi-  lyn,  78  N.  Y.  624.  Such  railroad  com- 
mon, and  where  the  relief  sought  may  pany  must  be  one  de  jure,  not  simply  de 
not  with  equal  facility  be  obtained  by  Jacto.  N.  Y.  Cable  Co.  ti.  New  York, 
other  constituted  authorities  and  public  104  N.  Y.  1,  43;  Tate  o.  Ohio  &  Miss, 
officers.  Hence,  an  action  cannot  be  R.  Co.,  7  Ind.  ^70,  479;  Savannah  de 
muntaioed  bv  the  attorney-general,  T.  R.  Co.  c.  Savannah,  45  Ga.  602; 
in  the  name  of  the  State,  agunst  agas  Hine  v.  Keokuk  &  D.  M.  R.  Co.,  42 
light  company  to  reitrain  the  laying  of  Iowa,  636;  New  Albany  &  S.  R.  Co. 
gas  ptoea  in  a  city  ttreet  on  the  ground  ti.  "■"  "  -"  -  ■  — 
that  the  corporate  power  of  the  com-  Ke 

pany  bad  ceased  b^use  of  its  failure  Rap.  ii  Mo.  R.  R.  Co.,  24  Iowa,  455; 

to  commence  business  within  the  pre-  Chicago,  N.  &  S.  W.  R.  Co.  v.  Newton, 

scribed  period.     People  v.  Equity  Gas  36  Iowa,  299;    Lackland  v.  North  Mo. 

Light  Co.,   141  N.   Y.  232.     See  also  R.  Co.,  31  Mo.   180;    Porter  v.  North 

Matter  of  Attorney-General,  124  N.  Y.  Mo.  R.  Co.,  33  Mo.  128;   James  River 

App.  Div.  401,  408;   People  v.  Consoli-  Co.  v.  Anderaon,  12  Leigh  (Va.),  276; 

datedG8sCo.,130N.  Y.App.Div.626;  Chicago  v.  R«bbins,  2  Black  (tf.  S.), 

Attorney-General   v.   Metropolitan   R.  418,   424;     onfe,    {i    115,    1128.      See 

Co.,  126  Mass.  515,  616;    Bay  State  South  Car.  R.  Co.  v.  Steiner,  44  Ga. 

Brick  Co.  V.  Foster,  115  Mass.  431,  438;  546;  Vaaon  v.  South  Car.  R.  Co.,  42  Ga. 

Kenney  v.  Consumera'   Gas  Co.,  142  631. 

Mass.    417.      But    compare.    District  '  Weyl  v.   Sonoma   Valley  R.   Co., 

Attorney  o.  Lynn  &  B.  R.  Co.,  16  Gray  69  Cal.  202 ;  Finch  v.  Riverside  &  A.  R. 

(M«ss.),242;  Attomey-Generalfl.Cam-  Co.,  87  Cal.  597;    Louisville,  St.  L.  A 

bridge,  16  Gray  (Mass.),  247.     An  tn-  T.  R.  Co.  v.  Hess,  92  Ky.  407 ;   Bork  v. 

fonrntUon  in  equity  in  the  name  of  the  United  New  Jersey  R.  &  C.  Co.,  70 

attomey^nend  will  tie,  at  the  rela-  N.  J.  L.  26S;    Burlinetoa  v.  Pennsyl- 

Hoa  of  persoDB  interested  for  ih«  re-  vania  R.  Co.,  56  N.  J.  Bq.  269,  aS'd 
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MX  the  streets  confer  privil^es  which  are  necessaiily  e^rclusive  in 
their  nature  as  against  all  persons  upon  whom  aimQar  rights  have  not 
been  conferred.  Any  attempted  exercise  of  such  ri^ts,  without 
t^islative  sanction,  is  not  only  an  un  warranted  usurpation  of  power, 
but  operates  as  a  direct  invasion  of  the  private  property  rights  of 
those  upon  whom  similar  franchises  have  been  conferred.  Hence, 
the  ffraniee  of  a  valid  franchise,  although  it  may  not  be  exclusive  in 
its  terms,  w  enliUed  in  proper  cases  to  the  aid  of  a  court  of  equity  to 
protect  by  injunction  its  property  rights  from  unlawful  invasion  by 
persons  and  corporations  seeking  to  exercise  similar  franchises 
without  lawful  autfiority.' 

68  N.  J.  Eq.  547;  Phillips  v.  Dunkirk,   land  L.  A  P.  Co.,  72  N.  J.  Eq.  305;  B5 

W.  4  P.  R.  Co.,  78  Pa.  177.  AU.  Rep.  604;  Texaitana  A  F.  8.  R. 

Whether  the  remedy  by  ej'eetmenl  will  Co.  v.  Texas  &,  N.  O.  R.  Co.  (Tex.  CSv. 


to  eaaity  for  a  relief  by  injunction,  will  Water  Co.,  161  Fed.  Rep.  85.^. 
be  found  to  depend  upon  tbe  practioe         But  in  Coffeyville  Mining  &  Ga«  Co. 

of  the  different  jurisdictionB,     In  Ntw  «.  CitiBene'  Nat,  Gas  &  Uimng  Co.,  55 

York  itfias  been  said  that  where  a  rail-  Kan.  173,  the  right  of  the  grantee  of  a 

road  is  constructed  in  a.  street  with-  franchise,  uAuA  is  not  ezetufive,  to  an 

out  authority  of  law,  the  abutter  whoee  injunction   reatraining  the   usurpadoa 

title  extends  to  the  centre  of  the  atreet  without    authority    of    a    competing 

has  Ikree  remedia.    He  mav  bring  sue-  francluse  to  uae  tLe  streets  and  hi^h- 

cesaive  suits  to  lecover  damages  for  ways  is  denied.    In  this  case,  the  pUm- 

the  trespaas;  he  may  sue  in  equity  to  tiff  sought  to  enjoin  the   defendant 

enjoin  the  operation  of  the  railroad;  from  laying  mains  and  pipes  in  tbe 

or  he  may  maintain  ejectment  when  city  streets  for  tbe  purpose  of  supi^y- 

tbe  highway  has  been  exclumvely  ap-  iog  natural  gas.     Allen,  J.,   who  de- 

propriated.     Syracuse  Balar  Salt  Co.  livered  the  opinion  of  the  court,  de- 

V.  Rome,  W.  A  O.  R.  Co.,  67  Hun  (N.  elared  that  the  main  scope  and  purpose 

Y.),  153,  ISI ;    Wright  v.  Syracuse,  O.  of  the  suit  was  to  maintain  a  monopoly 

A  N.  Y,  R.  Co.,  92  Hun  (N.  Y.),  32.  of  the  plaintiff's  buaJneBs;   that  pWn- 

In  New  Jersey,  if  the  abutter  owns  the  tiff  sought  to  test  the  vaUdity  of  ordi- 

fee  of  the  street,  it  b  held  that  he  has  nances  granting  the  defendant  the  use 

an  adequate  remedy  at  law  by  action  of   tbe    streets,   and    to  restrain  the 

of  ejectment,  and  tl^t  he  cannot  obtain  defendant    from    using    the    privil^e 

relief   in    equity    by   injunction.      St.  granted;    that   for  these  purposes  the 

Columba's  Church  v.  North  Jersey  St.  plaintiff  had  no  standing  in  court,  as 

R.    Co.    (N.    J.    Eq.),    70    Atl.    Rep.  the  city  authorities  were  chaigod  with 

602.    Tlie  construction  of  a  railroad  of  tbe  duty  of  preventing  encroachments 

any  kind  in  a  street  without  legislative  on    the    streets   and    public   grounds ; 

authority  is  a  trespass  on  the  land  that  the  proper  pubhc  officers  alone 

when  the  fee  of  tbe  street  or  highway  could  test  the  valioity  of  the  ordinance 

is  vested  in  the  abutter  and  not  m  the  under  which   the  defendant   claimed; 

public.    Canastota  Knife  Co.  n.  New-  and  that  a  private  person  or  corpora- 

ington  Tramway  Co.,  69  Conn.  146.  tion,   even  if  it  exercised  a  similar 

'  Atlanta  R.  A  P.  Co.  v.  Atlanta  R.  franchise,  could  not  be  reci^niEed  in 

T.  Co.,  113  Ga.  481 ;    Raritan  A  D.  B.  a  court  of  justice  for  the  purpose  of 

R.  Co.  V.  Delaware  A  R.  Canal  Co.,  18  protecting  purely  pubhc  interests. 
N.  J.  E^.  546,  56S;    Pennsylvania  R.         If  the  franchise  of  the  comphdning 

Co.  D.  National  R,  Co.,  23  N.  J.  Eq.  company  is  invalid,  it  has  no  standing  in 

441     447;     Jersey   City    Gas   Co.    ».  aeourtof  equity  to  enjoin  the  use  of  the 

Dwight,  2S  N.  J.  E<K  242,  250;  Eliia-  atreeta  by  its  rival.    Rough  River  Tel. 

bethtownaasCo.p.GFeen,46N.J.  Eq.  Co.  «.  Cumberland  Tel.  A  Tel.  Co.,  119 

118,  124;   MillviUe  G.  L.  Co.  v.  Vine-  Ky.  470;  Rural  Home  Tel.  Co.  v.  Ken- 
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§  1245  (712).  Ths  Doetrln*  of  Abotton'  BtMments.  —  The  doc- 
trine that  the  owner  of  the  abutting  property,  although  he  owns  no 
part  of  the  fee  of  the  street,  has  certain  easements  or  incoiporeal 
lights  in  the  street  which  entitle  him  to  the  use  thereof  for  all 
legitimate  purposes,  and  that  such  easements  or  incorporeal  rights 
are  private  property  in  a  constitutional  sense  of  which  he  cannot  be 
deprived  without  just  compensation,  has  been  developed  in  the 
judicial  decisions  of  the  last  thirty  years  in  a  number  of  States.' 

tuokv  &  I.  Tel.  Co.,  128  Ky.  209;  107  &nd  b  the  subject  of  litjg&tion  in  an- 

8.  W.  Rep.  787.  other  auit  between  the  compauv  aad 

71)616  a  eorvoroHon  u  a  taxpayer  of  the  city.  Tacoma  R.  &  P.  Co.  o. 
a  city  and  is  also  vested  with  a  valid  Pacific  Traction  Co.,  165  Fed.  Rep.  259. 
fiaachiBe  to  uae  the  city  streets,  —  e.g.  '  Dtcitioru  reeognieing  the  iodrine 
for  telephone  puipooeH,  —  it  may,  by  of  obttftera'  eatement* :  Denver  v.  Bayer, 
virtue  of  its  Btanoing  as  a  dtuen  and  7  Col.  113;  Buricam  v.  Ohio  &,  U.  R. 
taxpayer,  maintain  an  action  in  equity  Co..  122  Ind.  344,  345;  Kinc^d  n. 
to  enjoin  another  corporation  from  ex-  Indianapolis  Nat.  Gas  Co.,  124  Ind. 
ercising  a  umilar  franchise  without  577;  Loetutterv.  Aurora,  126  Ind.  436; 
puichasins  the  same  aft«r  advertise-  O'Brien  «.  Central  Iron  &,  St«el  Co., 
ment  and  public  competition  as  re-  168  Ind.  218;  ElisBbetbtown,  L,  i  B 
quired  by  law.  Merchants'  Police  &  S.  R.  Co.  v.  Combs,  10  Bush  (Ky.),  382, 
Diat.  Rel.  Co.  v.  atizens'  Tel.  Co.,  123  388;  JeSersonville,  M.  A  I.  R.  Co.  v. 
Ky.  90.  InAeTi,  Taxpayer^  SuiU.  It  E^sterie,  13  Bush  (KyJ,  667,  674; 
has  been  held  that  where  the  grantee  of  Fulton  v.  Short  Rout«  R,  T,  Co.,  85 
a  franchise  to  use  the  streets  for  ItgU-  K^.  640,  652;  Willis  v.  Kentucky  k  I. 
ing  jntrpOKS  claimed  an  Bidtutive  Bridge  C^.,  104  Ky.  186;  Adams  v. 
franchise,  a  Bubsequent  grantee  of  a  ChicaKo,  B.  4  N.  R.  Co.,  39  Minn.  286; 
nmilar  franchise  was  entitled  to  an  Carroll  v.  Wisconsin  Cent.  Co.,  40  llinn. 
injunction  restraining  the  first  grantee  168,  170;  Lamm  v.  Chicago,  St.  P.  M. 
from  cliuming  exclusive  rights,  and  A  O.  R.  Co.,  45  Hinn.  71;  Gustafson 
that  too  although  the  second  grantee  v.  Hanun,  66  Hinn.  334,  339;  Vander- 
was  not  in  possession  of  the  streets.  bui;gh  e.  Hiimeapolis,  98  Hinn.  329, 
Citizens'  G.  L.  Co.  v.  Louisville  Gas  836;  Theobald  v.  Louisville,  N.  O.  k 
Co.,  81  Ky.  263;  Peoples'  El.  L.  k  P.  T.  R.  Co.,  66  Hiss.  279,  287;  Rich- 
Co.  V.  Capital  Gas  k  El.  L.  Co.,  116  Ky.  ardson  v.  Mississippi  Levee  Com'ra.  77 
78;  Crescent  Qtv  G.  L.  Co.  v.  New  Hiss.  518,  536;  Haileburst  v.  Hayes, 
OrieansG.  L.  Co.,27La.  An.  138.  84  Miss.  7,11;  Story  v.  New  York  E3ev. 

If  the  persons  complaining  are  R.  Co.,  90  N.  Y.  122;  Lahr  v,  Uetro- 
merely  seekiDg  a  rival  franchise  and  n>litan  Ebv.  R.  Co.,  104  N.  Y.  268; 
have  not  obtamed  or  perfected  it,  they  Rensselaer  t>.  Leopold,  106  N.  Y.  29; 
have  no  right  to  an  injunction.  Lan-  Abeodrotb  v.  Manhattan  R.  Co.,  122 
mer  ft  L.  St.  R.  Co.  v.  Larimer  St.  R.  N.  Y.  1;  Kane  n.  New  York  Elev.  R. 
Co.,  137  Pa.  533;  Andel  v.  Duqueene  Co.,  125  N.  Y.  164;  Reining  v.  New 
St.  R.  Co.,  219  Pa.  035.  It  has  been  York,  L.  &  W.  R.  Co.,  128  N.  Y.  157; 
held  that  even  where  a  street  rtulway  Bohm  v.  Metropolitan  Elev.  R.  Co., 
has  obtained  a  charter  to  construct  its  129  N.  Y.  576;  Hughes  t>.  Metropolitan 
lines  on  certab  streets,  but  faiUd  to  Elev.  R.  Co.,  130  N.  Y.  14;  E^rer  e. 
«ecur«  a  municipal  grant  to  use  the  New  York  Cent.  &  H.  R.  R.  Co.,  130 
same,  it  had  no  ilanding  in  equity  to  N.  Y.  108;  State  o.  King  County  Super. 
enjoin  another  company  which  had  Ct.  26  Wash.  278;  Hat^ih  v.  Tacoma, 
secured  not  only  a  franchise  from  the  O,  &  Q.  H.  R.  Co.,  6  Wash.  1,  10.  The 
State,  but  authority  to  use  the  streets  judicial  recognition  of  certain  property 
from  the  municipality.  Larimer  &  L.  easements  or  incorporeal  rights  in  the 
St.  R.  Co.  v.  Larimer  St.  R.  Co.,  137  abutter  has  received  a  liberal  and  ex- 
Pa.  633.  Tlie  construction  and  opera-  tended  application  in  the  decisions  of 
tion  of  a  street  nulway  will  not  be  manj^junsdictionswithreference totbe 
enjoined  at  the  suit  of  a  rival  company  vacating  of  ttreeti.  See  ante,  |  1160. 
wmw  frandate  u  disputed  by  the  city.  Index,  VaeatUm  of  Slrettt. 
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This  doctrine  that  certain  rights  of  the  abuttera  are  property 
beyond  le^lative  control  is  peculiarly  the  creadon  or  giowUt  of 
judicial  decision,'  but  in  the  application  of  the  doctrine  a  marked 
difference  is  to  be  found  in  the  decisions  of  the  courts.  The  same 
course  of  judicial  decision  which  originated  such  easements  or  in- 
corporeal rights  will  in  all  probabihty  be  the  chief  agent  ultimately 
to  define,  qualify,  and  limit  them.  These  easements  or  incorporeal 
rights  are  the  creatures  of  local  law,  and  all  questions  affecting  their 
nature,*  qualifications,  and  limitations  must,  subject  only  to  the 
Federal  Constitution,  be  for  the  final  determination  of  the  courts 
of  the  respective  States.  These  courts  ori^nated  the  doctrine  that 
such  easements  are  property  in  the  abutter  when  they  might  have 
declared  that  the  landowner  had  no  easement  which  was  property 
in  or  over  the  abutting  street  and  that  the  power  of  the  legislature 
to  determine  what  was  a  legitimate  street  use  was  supreme;  and 
the  same  courts  may,  and  frequently  have,  in  their  respective  jur- 
isdictions, determined  that  the  abutter  has  a  limited  easement  (or 
specific  and  definite  purposes,  and  seldom  or  never  that  he  has  an 
absolute  and  unqualified  easement  entitling  him  to  the  continued 
maintenance  of  the  street  in  its  existing  condition  and  to  freedom 
from  legislative  interference  therewith  for  novel  uses.  The  courts 
of  different  States  have  modified  or  overruled  their  own  decisions, 
and  each  State  has  in  the  end  defined  and  limited,  by  l^islation  or 
judicial  decision,  the  rights  of  abutting  owners  in  accordance  with  its 
own  view  of  the  law  and  public  policy.'  No  general  and  compre- 
hensive definition  of  abutters'  property  easements  which  are  beyond 
legislative  control  has  hitherto  been  given  by  the  courts,  and,  in  the 
nature  of  the  case,  it  is  doubtful  whether  it  is  possible  to  do  so.    Tlie 

>  See  remarks  of  Mr.  Justice  Peck-  tr&nsfanned    from    coiuequential    ia> 

ham  in  Bohm  v.  Metropolitan  Elev.  R.  iuriea  into  invwions  of  property  righto. 
Co.,  129  N.  Y.  576,  587,  quoted  anie,  To  the  extent  of  that  tr&nafonnBtioa 
S  1124,  ha  to  the  underlying  causes  in-  thenileof  damaKes  must  feet  the  effecta 
ducing  a  thorough  consideration  of  of  the  change,  but  beyond  that  the 
the  subject  and  the  estahliahment  of  further  consequential  injuries  have  not 
the  doctrine  in  New  York.  lost  or  changed  their  character,  and 
In  American  Bank  Note  Cki.  v.  New  to  allow  them  as  elements  of  compen- 
,  York  Elev.  R.  Co.,  129  N.  Y.  252,  271,  sation  is  to  tranafonn  them  aim  mto 
Finch,  J.,  made  the  following  instruc-  invasions  of  property,  and  add  a  new 
tive  and  important  explication  and  brood  of  etuemenla  to  those  alreadjr 
comment  on  the  New  York  decisiona  of  awarded  to  the  abutter,  instead  erf 
which  the  Story  Cage,  90  N.  Y.  122,  was  leaving  them  where  tiie  Story  case 
the  first;  "No  consequential  damages  left  them,  the  mere  incidents  of  a  law- 
flowing  from  the  lawful  corporate  user  ful  use." 

[of  the  streets  for  elevated  milrosd  pur-        *  See  remarks  of  Mr.  Justice  Moodf, 

poses]  could  be  recovered  but  from  the  in  Sauer  v.  New  York  City,  200  U.  8. 

fact  that  some  of  them,  though  not  all  536,  548. 
of  them,  have  been  by  the  Story  case 
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courts  have  determined  each  case  upon  its  own  particular  circum- 
stances and  upon  the  principles  of  law  peculiar  to  the  jurisdicdon 
as  Ifud  down  in  the  decisions  of  the  court.  The  result  is  that  the 
scope  of  the  easements  of  abutters  varies  in  the  difFerent  States; 
and  in  some  States,  by  reason  of  these  easements,  redress  is  given  to 
the  abutter  for  cert^n  wrongs  which  is  denied  in  other  jurisdictions. 
Thus,  we  find  that  in  New  York  the  easements  of  light,  air,  and 
access  of  the  abutter  are  taken  or  impaired  by  the  erection  of  an 
elevattd  railroad  in  front  of  his  premises,  and  he  is  entitled,  as  a 
consttfuHonal  right,  to  compensation  for  the  damage  to  such  ease- 
ments caused  thereby; '  but  the  courts  of  that  State  hold  that  by  the 
use,  under  legislative  sanction,  of  a  street  for  the  construction,  main- 
tenance, and  operation  thereon  of  a  steam  or  comjnercial  railroad  at 
grade,  the  easements  of  the  abutter  in  the  street  are  not  taken  or 
impaired.*  On  the  other  hand,  in  other  jurisdictions  the  same 
easements  or  incorporeal  rights  appurtenant  to  abutting  property 
have,  under  similar  circumstances,  but  with  varying  qualifications 
and  limitations,  been  considered  to  give  to  the  abutter  the  right  to 
damages  or  compensation  for  injuries  caused  by  the  construction 
of  a  steam  or  commercial  railroad  in  the  street  at  grade  in  front  of 
his  premises.* 

On  the  general  subject  of  the  nature  and  extent  of  the  rights  of 
abutters  in  the  streets,  it  may  be  observed  that  the  important  and 
controverted  question  b  not  whether  the  abutter  has  not  certain 
private  lights  as  distinguished  from  rights  of  the  public,  such  as  the 


DedwaHon;   EaxemerUa;   Emitient   Do-  "The  owneis  of  lote  have  b.  peculiar 

main;  Fee;  RailroadsinStreeU;  Streets.  inteTest  in  the  adjacent  stTset  which 

*  Bee  post,  J  1255.  neither  the  local  nor  general  public  can 

*  Pott,  i  1252.  In  Theobald  d.  pretend  to  claim,  —  a  right  in  the 
Loulflville,  N.  0.  ft  T.  R,  Co.,  86  Hiss,  nature  of  an  incorporeal  hereditament 
279,  287,  where  the  right  of  an  abutter  legally  attached  to  their  corUi^uoua 
to  compensation  for  the  construction  grant,  —  an  incidental  title  to  certain 
of  a  Bteam  railroad  in  the  street  in  faciliUes  and  franchiaes  issued  to  them 
front  of  his  premises  was  sustained,  by  contract  and  by  law,  and  which  are 
Arnold,  C.  J.p  SMd :  ' '  The  abutting  as  inviolable  as  the  property  in  the  lots 
owner  has  special  inteieata  and  rights  themselves." 

in  a  public  street  which  are  valuable        But  In  Kentucky,  the  construction  of 

and   indispensable   to   the  proper  and  a  steam  railroad  in   a   street  is  not  a 

beneficial  enjoyment  of  his  property,  taking  oftheabutters' eaeementsperM; 

His  right  to  use  tbe  street  as  a  street  is  whether  these   easements   have  been 

as  much  property  as  the  street  itself,  taken  depends  upon  the  fact  of  sub- 

and  neither  the  public  nor  a  corporation  stantjal  and  material  interference  with 

nor  an  individual  can  lawfully  deprive  the  abutters'  right  of  ingress  and  egress, 

him  of  it  against  his  will  without  com-  Fulton  e.  Short  Route  R.  T.  Co.,  85  Ky. 

pensation.''^    In  Eliiabethtown,   h.   ft  640;   Louisville  ft  N.  R.  Co.  v.  Orr,  91 

B.  8.  R.  Co.  o.  Combs,  10  Bush  (Ky.),  Ky.  109. 
38S,  388,  where  a  recovery  agamst  a 
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right  to  light,  air,  access,  &c. ;  but  the  disputed  question  ia,  how  far 
such  rights  of  the  abutter  iu  the  street  are  "private  property,"  within 
the  meaniog  of  the  constitutional  provision  on  that  subject,  and 
therefore  beyond  the  lawful  power  of  the  I^:islature,  acting  in  the 
public  interest,  to  interfere  therewith  by  authorizing  the  use  of  the 
streets  for  cert^  specified  public  purposes  without  providing  for 
compensation  to  the  abutter.  The  doctrine  in  the  New  York  Ele- 
vated Railroad  cases,  holding  that,  without  any  constitutional  or 
statutory  provision  to  that  effect,  the  abutter's  rights  are  such  private 
property,  in  the  constitutional  sense,  and  to  that  extent  practically 
converting  consequential  damages  into  rightt  of  property,  necessarily 
restricts  the  supremacy  of  the  legislature  over  the  general  subject 
as  to  what  in  the  public  interest  is  or  may  he  a  proper  and  le^timate 
use  of  the  streets. 

The  essential  pt^lic  character  of  streets  oug^t  never  to  be  over- 
looked. Although  the  abutter  has  special  and  peculiar  interests  in 
the  continued  muntenance  of  the  street  in  front  of  hb  premises, 
free  from  obstruction  tor  non-^eet  uses,  which  impair  its  useful- 
ness to  him,  yet  streets  and  highways  are  in  their  primary  conception 
and  essential  character  intended  chiefly  for  public  use  for  purposes 
of  travel,  passage,  and  communication,  and  other  legitimate  street 
uses,  and  the  rights  of  the  abutter  are  justly  subordinate  thereto. 
The  public  and  paramount  rights  in  these  highways  ought  to  be 
exercised  and  controlled  by  the  representatives  of  die  people,  that 
is,  by  the  lef^lature,  or  the  municipality  acting  under  del^ated 
authority;  and  any  rule  of  law,  resting  alone  upon  judicial  creation, 
which  denies  or  materially  restricts  the  paramount  authority  of  the 
people  over  the  uses  to  which  the  streets  and  highways  may  be  devoted 
tn  the  public  iiiterest,  is  of  doubtful  legal  soundness  and  of  doubtful 
economic  value.  The  use  of  the  streets  for  railroads  and  other  public 
utilities  does  not  spring  alone  from  the  enterprise  of  private  corpor- 
ations or  from  the  needs  of  the  populace,  but  it  is  largely  created 
by  and  originates  in  the  use  to  which  the  owners  of  abutting  property 
devote  their  lots.  When  streets  were  first  laid  out,  neither  the  public 
authorities  nor  the  ori^nal  proprietors  of  lands  foresaw  the  invention 
of  the  elevator  and  the  growth  of  population  and  business  which  now 
induce  landowners  in  the  larger  cities  to  erect  buildings  twenty, 
thirty,  and  forty  stories  in  height,  and  to  e:K»vate  under  them  base- 
ments, cellars,  and  sub-cellars,  to  be  ventilated  by  the  use  of  eng^es, 
to  be  lifted  by  electricity,  and  to  be  filled  with  merchandise.  They 
did  not  think  that  the  surface  of  the  streets  would,  in  time,  become 
insufficient  for  the  use  of  the  people  with  convenience  and  comfort 
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in  moving  to  aad  fro,  and  passing  in  and  out  in  the  transaction  of 
business  and  the  pursuit  of  pleasure.*  The  founders  of  the  cities 
'  never  dreamed  of  the  extended  use  which  is  now  being  made  of  sub- 
surface portions  of  the  streets.  In  populous  cities  the  demand  for 
sub-surface  uses  of  the  streets  has  become  so  exigent  that  we  can 
already  foresee  the  time  when  there  will  be  no  av^lable  space  left 
beneath  the  surface.  Underground  railways  are  required  in  order 
to  relieve  the  congestion  of  travel  and  business  on  the  surface ;  and 
there  are  already  places  where  elevated,  street  surface,  and  under- 
ground nulroads  are  to  be  found,  one  above  the  odier.  Not  only  so, 
but  in  some  localities  the  public  necessity  calls  for  additional  sub- 
surface or  undei^round  r^lways  at  points  where  such  railways 
already  exist,  and  the  construction  of  two,  three,  or  four  sub-surface 
railroads  at  different  levels  is  contemplated.'  A  casual  considera- 
tion of  the  subject  shows  that  the  depth  to  which  these  underground 
railroads  can  be  constructed  to  advantage  is  limited,  and  that  soon 
the  public  interests  will  demand  the  appropriation  of  the  space 
above  the  surface  to  relieve  the  congestion  of  travel  upon  and  be- 
neath the  surface.  When  it  is  sought  to  appropriate  the  space  above 
the  surface,  then  the  question  of  the  abutters'  easements  and  the 
right  to  compensation  will  again  come  before  the  courts  under  novel 
conditions,  and  the  doctrine  that  these  easements  are,  without  any 
constitutional  or  statutory  provision  to  that  effect,  property  which 
is  protected  by  the  Constitution  may  be  found  to  stand  in  the  way 
of  beneficial  public  improvements.  Just  as  it  ha^  become  necessary 
to  construct  two,  three,  or  four  tiers  of  railroads  beneath  the  surface, 
so  it  may  be  found  necessary  to  erect  two,  three,  or  four  tiers  of  ways 
above  the  surface,  because  the  abutting  owners  have  erected  such 
enormous  structures  on  their  lands  and  have  brought  such  crowds 
of  persons  to  the  locality  for  business  and  pleasure,  that  they  cannot 
otherwise  be  accommodated.  If  abutting  owners  are  permitted  to 
build  without  limit  as  to  hei^t,*  it  would  seem  to  be  just  to  hold 
that  the  use  of  the  streets  for  elevated  structures  not  materially 
obstructing  or  interfering  with  the  ordinary  surface  uses  of  the 
street  by  the  pubhc,  to  accommodate  the  public  travel  rendered 

'  See  remarla  of  KnouHUm,  C.  J.,  in  City  by  &  tuimel  vinder  the  Hudson 
Sears  v.  Crocker,  184  Uasa.  586,  587,  River  which,  aocording  to  the  reports, 
quoted  ante,  |  1155.  is  to  be  conBtruoted  at  the  fourth  level 

'  On  Forty-second  Street  in  New  beneath  the  surface. 
York  City,  in  the  vicinity  of  the  Grand  *  To  the  effect  that  the  le^slature 
Central  Station,  the  Public  Service  may  constitutionally  limit  the  height 
Conunisaion  has  recently  had  in  con-  of  Duildings,  see  artie,  jt  696;  CochTaa 
dderation  the  construction  of  an  under-  v.  Preeton,  108  Md.  220^  70  Atl.  R«p. 
ground  railway  connecting  with  Jersey   113. 
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necessary  by  the  acts  of  the  abutting  owners,  should  not  confer  upon 
the  abutters  an  unqualified  right  to  compensation  which  is  byroad 
l^:islatiTe  control  or  regulation,  and  which  cannot  be  limited  or 
moulded  to  meet  the  precise  circumstances  of  each  case  or  situation 
as  it  arises. 

S  1246  (710).  LiatdUtr  (A  Oitr  lor  D«ius«s  mutaiiwd  b;  Unttw. 
—  When  a  city,  pursuant  to  power  delegated  to  it  by  the  l^slature, 
makes  a  grant  to  a  raiboad  company  of  the  right  to  use  the  streets 
for  its  purposes,  the  city  b  under  no  liability  of  any  kind  to  the 
abutter  for  damages  resulting  from  the  constructba  or  operation 
of  die  raiboad.  lie  redress  of  the  abutter,  if  any,  b  agfunst  the 
ruboad  company.*  We  have  seen  that  streets  cannot  be  appro- 
priated to  private  use,  and  that  switches  connecting  private  premises 
with  the  tracks  of  a  railroad  company  are  sometimes  regarded  as  a 
private  and  unauthorized  use  when  constructed  solely  for  the  benefit 
of  private  individuals.'     No  liability  for  damages  sustained  by 

'  Denver  o.  Bayer.  7  Colo.  113;  Sor-  to  such  rulroad  compajiiee  aa  perfonn 

ensen  «.  Greelev,  lOColo.369;  Burkam  the  duties  of  common  or  public  car- 

t>.  Ohb  ft  U.  R.  Co.,   122  Ind.  344;  lien^   and    to   such   rsilroadB   as   are 

Davenport  v.  Stevenson,  34  Iowa,  225;  public,  or  ?ua«i-pubUc,  in  their  chai- 

Hediick  e.  OUthe,  30  Kan.  348;    Dd-  acter."     VaUntine,  J.,  Mikesell  v.  Oai- 

lenbach  v.  Xema,  41  Ohio  St.  207;  kee,  34  Eon.  S0».   But  wheic a lulroad 

Zaneaville  v.  Fanoan,  53  Ohio  St.  605 ;  comptuiy  has  obtained  a  charter  and 

Redford  t>.  Coggeshall,   19  R.  1.  313.  franchise  to  construct  and  operate  its 

Infra,  {  1249.  railroad  for  the  use  of  the  public,  obutt- 

"  It  IB  the  settled  law  of  this  court,  as  ing  owners  cannot,  by  merely  alleging 

well  as  in  moat  of  the  other  States  of  that  the  only  object  of  the  company 

the  Union,  that  it  is  a  legitimate  use  of  is  to  serve  the  pnvate  purposes  of  the 

a  street  or  highway  to  allow  [under  leg-  particular  persona  or  corporations,  en- 

blative  authority]  a  r^rood  track  to  he  join  the  oonBtniction  and  operation  of 

lud  down  in  it,  and  for  so  doing  the  the  railroad  in  the  street.     The  facts 

dty   is    not   liable   for   any   damages  negativing    the    public    use    must   be 

which    may   accrue    to    individuals."  clearly    alleged.      Manmm    v.    Texas 

i*«-Coton,C.  J..  Murphy  p.  Chicago,  29  Transportation  Co.,  ISTex.  Gv.  App. 

III.  279,  286.    See  also  Davenport  v.  478. 

Stevenson,   34    Iowa,   225;     Frith   r.  In  lUvuna,  where  tracks  are  hud  in 

Dubuque,  45  Iowa,  406.  streets  amneding  raUroadf  toUh  jntblie 

'  See  ante,  }  1176.    See  also  to  the  v)areh(maet,maniifadoriet,v)harvta,Ac., 

same  effect,  Gustafson  v.   Hamm,   56  theu  are  conaidered  puUie  and  for  the 

Minn.  334;  Schwede  v.  Hemrich  Broe.  public   good.     Per  Schafield,  J.     "In 

Brewing  Co.,  29  Wash.  21.    "We  think  such  cases  the  tracks  so  laid  become  in 

it  may  De  laid  down  broadly  and  upon  le«al  contemplation,  to  all  int«ntfi  and 

general  principles,  that  no  city  has  any  effects,  tracks  of  the  r^lway  witii  which 

right  or  authority  to  give  permission  they  are  connected,  and  open  to  the 

to   any   individual   or  corporation   to  pubUc  use  and  subject  to  the  public 

construct  or  operate  a  purely  private  control  in  all  respects  as  other  rulway 

railroad  upon  any  of  the  pubhc  streets  tracks  are  open  to  public  use.    We  have 

of  the  city ;   and  that  all  the  statutes  not  regarded  the  circumatancea  that 

which  have  reference  to  railroad  com-  they  were  l^d  with  private  funds,  and 

panies  or  others  constructing  or  operat-  that  they  terminated  opposite  or  within 

mg  rtulroods  through  or  upon  the  public  convenient    contiguity    of    a    private 

streets  of  a  city,  simply  nave  reference  manufacturing  establishment,  as  m»- 
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abutters  attaches  to  the  municipality,  merely  because  it  has  made 
an  unauthorized  or  .illegal  grant  of  the  franchise  or  privilege  of 
constructing  a  railroad  in  the  street.  If  a  city,  without  authority  in 
its  charter  or  by  statute,  and  without  rent  or  compensation,  licenses 
individuals  to  occupy  for  their  private  benefit  a  public  street  with  a 
railroad,  and  other  property  owners  suffer  special  damage,  the  city 
is  not  liable  therefor,  even  though  the  licensees  may  have  ^ven  it  a 
bond  of  indemnity.  Such  licensees  are  not  the  agents  of  the  city,  and 
the  license  does  not  authorize  them  to  do  any  damage  to  others.  If 
it  had  the  power  to  grant  such  a  license,  "that  power  would  not 
authorize  it  to  make  itself  responsible  for  the  acts  of  others,  from 
which  neither  it  nor  its  citizens  derived  any  benefit,  and  which  were 
not  done  for  the  accommodation  of  the  public  travel  and  business."  ' 
Such  a  case  is  to  be  distinguished  from  tortious  acts  done  by  the 
direction,  procurement,  or  sanction  of  a  city  corporation,  for  which  it 
is  liable.* 

§  1247  (711).  Lflglslatlvfl  Authority  protMta  from  PabUs  Ptom- 
cotlon,  but  not  from  lAaMHty  to  Abattor  wli«ro  hii  Proport;  Blgbta  an 
invaded.  —  Where  there  is  legislative  authority,  either  immediately 
or  through  the  authorized  action  of  municipalities,  for  the  occupation 
and  use  of  streets  for  the  uses  of  a  railroad,  this  will  protect  the 
railway  companies  from  prosecutions  and  suits  for  public  nuisances, 
but  it  will  not  affect  their  liability  to  adjoining  owners  in  those 
States  where  such  owners  are  entitied  to  compensation  for  the  ad- 
ditional servitude  of  such  a  use  of  their  lands.*    There  are  cases 

teriallf   affecting   them   and   giving   a  company,  directed  where  and  how  it 

private  character  to  their  use.  ...  It  ahomd  be  cut  down,  how  the  railroad 

ma7  be,  in  such  caaee,  that  it  is  ex-  shouJd   be   laid,  and  supervised  and 

peeted,  or  even  that  it  is  intended,  that  directed  the  grading  of  the  street  and 

Buch  tracks  will  be  used  almost  en-  the  laying  of  the  track.    Sed  quaeret 

tirely  by  the  nmnufacturing  eBtsblish-  But  if  it  did  not  direct  the  work,  it 

ment,  jret,  if  there  is  no  exchision  of  an  would  not  be  liable  merely  for  damage* 

Mjual  rigiit  of  use  bj  others,  and  this  resulting  from  its  assent  to  the  coostruo- 

mugleness  of  use  is  simply  the  result  of  tion  of  the  rulroad.     Laager  v.   San 

location  and  convenience  of  access,  it  Antonio  (Tex.  Civ.  App.),  fi7  8.  W. 

cannot  affect  the  quesljon."     Chicago  Rep.  61. 

Dock  Co.  ij.  Garrity,  115  111.  156,  187.  '  Fletcher  v.  Auburn  &  8.  R.  Co.,  26 

See  also  Truesdale  v.   Peoria  Grape  Wend.462:  Mahonv.  Utica&S.R.Co., 

Sugar  Co.,  101  lU.  661 ;   Mills  v.  Parlm,  Hill  &  D.  Suppl.  (N.  Y.)  156;  Hamilton 

106  ni.  flO.  *.  N.  Y.  &  H.  R.  Co.,  9  Paige  (N.  Y.), 

'  Green  v.   Portland,   32   Me.   431;  171;  Drake  r.  Hudson  River  R.  Co.,  7 

Roll  c.  Augusta,  34  Ga.  326.  Barb.  SOS;  Robinson  i>.  N.Y.&ErieR. 

•  Thayer  v.  Boston.  19  Pick.  611;  Co.,  27  Barb.  512;  Ford  o.  Chicago  & 

port,  chap,  xraii.    It  has  been  held  that  N.  W.  R.Co.,  14Wis.609i  Protimanr. 

the  city,  as  well  as  the  railroad  oom-  Indianapolis  &  C.  R.  Co.,  9  lad.  467; 

pany,  would  be  liable  for  damages  to  Redfield  on  Railways,  {  76,  and  notes; 

abuttiiig  property  it  the  city  furnished  So.   Pac.   R.  Co.  «.  Reed,  41  Cal.  256. 

the  grade  of  the  street  to  the  railroad  See  also  supra,  fj  1222-1246,  and  notes; 
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which  hold  that  when  raiboad  coBopanies  are  authorized  to  use 
streets,  either  hj  the  legislature  or  by  competent  municipal  actioo, 
there  is  s  liability,  in  certain  cases,  to  the  adjoining  propri^or  for 
conaequential  damages,  other  than  for  property  taken;  but  elaborate 
treatment  of  questions  of  this  character  does  not  fall  vithin  the 
province  of  this  work.' 

g  1248  (722)     Um  tor  Bnis  Ballway  not  aa  Addltioiul  Sttrrltnds. 
—  'Whether  the  vse  of  a  street  for  a  horse  raUiaiy  is  an  additumai 

State  V.  St.  Paul,  Himieapolis  &  H.  R.  where  the  liabilitv  of  the  railroad  o 

"  >.,  36  Minn.  131 ;   Gulf,  C.  A  S.  F.  It.  pany  to  f     '   '  '    '  " 

).  r.  Fuller,  63  Tex.  467.  ered  by  1 

"  It  is  a  l^al  Boleciain  to  call  that  a  L.  &  B.  t 

pubUe  nuisance  which  is  nuuntained^  (i^-).  38: 

Soblic  authority."  Danville,  H.  &  W.  477. 
,.  Co.  V.  Commonwealth,  73  Pa.  St.  38;  In  Indiana,  the  fee  of  the  streets  in 
Handle  v.  Pacific  R.  Co.,  65  Ma.  325,  towns  and  citiee  seernt  to  be  in  the  pub- 
333.  Damage  from  smoke,  soot,  or  fire  lie;  at  all  eventa,  it  is  held  that  taldng 
from  locomotives  thrown  or  blown  into  the  street  for  the  laying  down  of  the 
or  Hgainat  liaUBea  adjacent  in  Bueh  case  tisck  of  a  r^lroad  ia  not  taking  such 
will  entitle  the  owner  to  recover  there-  an  "interest  in  the  land"  as,  under  tba 
for.  The  meattire  of  damage  in  such  statute,  will  entitle  the  adjoining  pro- 
eaaes  will  be  the  diminution  of  the  value  prietor  to  the  stAtutory  remedy  for 
of  the  property  occadoned  by  these  cir-  compensation.  Such  piroprietor  may 
cumetanees,  and  not  the  difference  be-  sue  for  the  conaequentdal  injury,  but 
tween  the  value  of  the  property  before  cannot  restrain  on  the  ground  that  a 
and  after  the  building  of  the  road,  railroad  in  a  dty  b  a  nuisance.  New 
Elizabethtown,  L.  &  B.  B.  R.  Co.  v.  Albany  ft  8.  R.  Co.  v.  O'Daily,  13  Ind. 
Combfl,  10  Bush  (Ky.),  382.  In  Penn-  353;  a.  c,  12  Ind.  551 ;  Frotiman  v. 
syiconta,  in  the  absence  of  ajiy  ex'  Indianapolis  &  C.  R.  Co.,  9  Ind.  467. 
press  provinon  therefor  in  the  charter,  See  Cox  v.  Louiaville,  N.  A.  ft  C.  R.  Co., 
the  company  is  not  liable  in  damages  48  Ind,  173;  Dwengerc.  Chicago  ftG. 
for  the  annoyance  arimng  from  the  T.  R.  Co.,  98  Ind.  1S3;  TeneHauteft 
noiae,  ciudera,  and  smoke,  and  the  L.  R.  Co.  v.  Biasell,  108  Ind.  113;  corn- 
hindrance  to  the  passu«  of  camaffea.  pare  with  Story  v.  N.  Y.  Ellev.  R.  Co., 
Struthers  v.  Dunkirk,  W.  &  P.  R.  Co.,  90  N.  Y.  122 :  !Uhr  *.  Metrop.  Elev.  R. 
87Pa.Bt.282.  See  Story  n.  N.  Y.  Elev.  Co.,  104  N.  Y.  268;  Pond  v.  Metrop. 
R.  Co.,  90  N.  Y.  122;  Lahr  v.  Metrop.  Elev.  R.  Co.,  112  N.  Y.  186.  Further, 
Elev.  R.  Co.,  104  N.  Y.  268;  Uline  r.  as  to  nature  of  rights  of  adjoining  lot- 
N.  Y.  Central  &  H.  R.  R.  Co.  (leading  owner  in  street,  regarding  the  use  of 
NewYork  case  on  measure  of  damages),  the  street  as  "appurtenant  to  the  lot," 
101  N,  Y.  98;  Wbeelock  v.  Noonan,  and  as  property,  Haynea  v.  Thomas,  7 
108N.Y.179;  Reedp.State,  108N.  Y.  Ind.  38;  ftawford  o.  Delaware,  7  Ohio 
407.  St.  459;  Cook  v.  BurUngton,  30  lon-a, 
>  New  Albany  ft  S,R.  Co.  v.  O'Daily,  94,  102:  ante,  J  1123  et  »eg  ■  pott,  i 
13  Ind.  353;  a.  c.  12  Ind.  551;  Lack-  1677,  and  note.  City  cpuncil  cannot, 
land  V.  No,  Mo.  R.  Co.,  34  Mo.  259;  by  its  Ucenae,  give  a  railroad  company 
Same  v.  Same,  31  Mo.  180;  Porter  v.  such  a  right  to  lay  down  a  trade  in  a 
Same,  33  Mo,  128;   Hinchman  v.  Pater-  pubUc  street  as  will  protect  it  from  an 


n  Horse  R.  Co.,  17  N.  J.  Eq.  75 ;  Ho-  action  by  tlie  adjacent  lot-owner  who  ia 
neamp  v.  Same,  lb.  83 ;  Zabriskie  t>.  injured  dv  a  chaiige  in  the  grade  or  eh 
Jersey  Uty  ft  B.  R.  Co.,  13  N.  J.  Eq.  vation   of   the    street.     Protiman   i 


314;   McLauchlin  v.  Charlotte  ft  S.  C.  IndianapolU  ft  C.  R,  Co.,  9  Ind.  487. 

R.  Co.,  6  Rich.  L.  (S.  Car.)  583;  CSn-  Distinguished  from  Snyder  d.  Rockport, 

dnnati  ft  B.G.  Ave.  St.  R.  Co.c.Cum-  6  Ind.  237,     But  see  Slatten  v.   Dea 

minsville,  14  Ohio  St.  523 ;  Atchison  ft  Uomea  VaL  R.  Co.,  29  Iowa,  148. 
N.  A.  Co.  e.  Garside,  10  Kan.  552. 
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'hwden  upon  the  land  of  the  adjoining  proprietor,  or  upon  his  ease- 
ments in  the  street,  b  a  question  upon  which  there  is  a  diversity 
of  judicial  opinion.  In  New  York  the  decisions  on  the 'subject  are 
hardly  satisfactory.  In  cases  where,  as  in  the  city  of  New  York, 
the  city  has  a  qualified  fee  in  the  streets,  a  horse  railway  is  not 
considered  to  be  a  new  servitude  for  which  the  adjacent  owner  is 
entitled  to  compensation.  Otherwise,  if  the  fee  of  the  street  is  in 
the  adjacent  owner.'  Recent  New  York  decisions  regard  the  dis- 
tinction which  is  based  on  the  location  of  the  fee  as  an  established 
rule  of  property.'     In  Connecticut  such  a  use  is  not  a  new  servi- 

■  In  Peoiile  c.  Kerr,  27  N.  Y.  ISS  its  coiuent.    As  pteciBely  the  opposite 

(1863),  relftting  to  the  construction  of  conclusion   tiad   Deen   reached   in   the 

a  horse  railway  in  the  straeta  of  New  Kerr  Cast  in  respect  to  a  horse  nulway 

York  under  the  express  authoritv  of  in  the  streeto  of  the  city  of  New  York, 

an  act  of  the  legislature,  and  witltout  the  difference  of  result  can  only  be  ex- 

the  assent  of  the  city  having  been  oh'  plained  by  the  fact  that  in  the  Kerr 

tained,   the   court   held   (it  appearing  Caw,  the  fee  of  the  streets  was  in  the 

that  the  fee  of  the  streets  was  in  the  city  m  trust  for  public  uses  as  streets, 

city  in  trust  for  pubLc  uses  as  streets),  and  in  the  Craig  Case  tiie  fee  was  in  the 

that  the  construction  of  such  a  railroad,  abutter,   subject  to   the   right  of  the 

on  the  surface  of  the  street,  was  a  legit-  pubhc  to  use  them  for  all  proper  street 

imate  use,  or  could  be  so  declared  oy  purposes.     KeUingtr'a  Case,  50   N.  Y. 

the  l^alatnre,  as  had  been  done  in  206,  followed  the  doctrine  of  the  Kerr 

that  case;    and  it  waa  oonae<)uently  Cam.    In  KeZZin^'s  Cow  the  abutting 

held  that  the  abutter  had  no  nght  to  owner  of  property  on  a  street  of  New 

enjoin  defendant  company  front  such  a  York  City  (the  foe  being  in  the  city  in 

use  of  the  streets.    The  case  of  People  trust  for  street  uses),  was  held  to  have 

V.   Kerr,  and  what  precisely  was  de-  no   action   against   the   horse   railway 

cided  therein,  were  much  considered  company  because  it  laid  its  track  so 

in  Kelhnger  v.  Forty-second  Street  jc  near  tiie  sidewalk,  in  front  ol  the  plain- 

G.  S.  R.  Co.,  50  N.  Y,  206,  and  in  tiff's  property,  as  not  to  leave  a  suffi- 

Story  t>.  N.  Y.  Elev.  R.  R.  Co.,  00  N.  Y.  cient  apace  for  a  vehicle  to  sUnd.    This, 

122,  157,  159,  171,  173,  by  which  it  said  the  court,  was  a  mere  consaquen- 

would  appear  that  it  can  only  be  re~  tial  or  incidental  injury.     "  When  it  is 

garded  as  determining  that  legislative  determined,"  saya  Churdi,  C.  J.,  "that 

authority  to  construct  a  street  railroad  a  horse  railroad  is  a  public  use  of  the 

on  the  surface  of  the  streets  of  New  street,  the  question  is  settled,  that  inci' 

York  City,  without  a  change  of  grade,  dental   inconveniences   must   be   sub- 

and  without  providing  for  compensa-  mitted  to"  (p.  211).    Compare  Story 

tion  to  the  abutter,  is  a  Intimate  ex-  v.  N.  Y.  Elev.  R.  Co.,  90  N.  Y.  122; 

erciae  of  the  power  to  regulate  the  use  Lahr   v.    Hetrop.    Elev.    R.    Co.,    104 

of  public  streets  for  pubUc  purposes.  N.  Y.  268.  In/ra,  fj  12&4,  1259,  1261. 
The  fee  in  the  streets  in  Kerr't  Case  was         •  When  the  question  came  before  the 

in  the  dty  of  New  York,  subject  to  a  Court  of  Appeals  whether  an  eUdric 

trust  for  street  uses  proper.     Cray's  street  raUioay  is  an  additional  burden 

Case.     But  in  Craig  v.  Rochester  City  or  servitude  on  a  street,   the   fee  of 

&B.  R.  R.  Co.,  39N.  Y.  404  (1868),  It  which   is   in   the   abutter,    that   court 

was  held  by  the  Court  of  Appeals  that  considered  itaelf  bound  by  the  decision 

the  building  and  operation  of  a  horse  in  the  Craig  Case  as  establishing  a  rule 

railway  on  the  surface  of  the  streets  of  of  property,  and  held  that  an  electric 

Rochester,  the  fee  being  in  the  abutter,  street  railway  could  not  be  constructed 

was  an  aaditional  servitude  which  the  upon  a  street  or  highway  of  which  the 

legislature   could   not  impose  without  fee  is  in  the  abutter  without  the  con- 

oompensation.    It  was  further  held  that  sent  of,  or  compensation  to,  the  owner 

an  uncompensated  abutter  could  enjoin  of  the  fee.    Peck  v.  Schenectady  R.  Co., 

such  a  use  of  the  street,  although  the  170  N.  Y.  288,  aff'g  67  N.  Y.  App.  Div. 

""""■n  council  of  the  dty  had  given  359;  Piuge  v.  Schenectady  R,  Co.,  178 
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bide  upon  the  street,  although  m  that  State  it  is  declared  to  be  the 
law  that  a  street  or  hi^way  cannot  be  used  for  an  ordinary  rail- 
way without  compensation  for  such  use  to  the  owner  of  the  fee.* 
And  it  is  the  general  and  prevailing  opinion  of  the  courts  that  a 
horse  raUway,  legislatively  authorized,  is  an  ordinary  street  use  and 
isTtct  the  imposition  of  an  additional  burden  on  the  fee.* 

N.  Y.  102.     See  also  Gark  v.  Middle-  ■treeta  is  not  a  new  burden  en^jtling 

town-Gtshen  TrocUon  Co.,    10  N.  Y.  the  owner  of  the  fee  to  compenaation, 

App.  Div.  354.    Intra,  f  1266.  unless,  to  use  the  language  of  Cluet 

i  Elliott  V.  Fair  Haven  &  W.  R.  Co.,  Justice  Dixon, "  such  owner  shows  that 

32  Conn.  579,  distdnguished  from  Im-  he  will  suffer  some  private  and  pecu- 

lay  V.  Union  B.  R.  Co.,  26  Conn.  249,  niaiy  injury  by  being  deprived  of  that 


and  that  case  commented  on.  free  access  to  his  premises  he  would 

*  Detroit  CHtixens' St.  R.  Co.  e,  De-  otherwise  haveand  enjoy;"  but  it  was 
troit,  22  U.  S.  App.  570;  Carson  v.  Cen-  held  that  the  right  of  the  owner  of  a 
bal  R.  Co.,  35  Cal.  325;  Finch:  v.  store  to  have  drays  and  vehiclea  atsad 
Rivemde  &  A.  R.  Co.,  97  Cal.  597;  tranaveisely  upon  the  street  while  dis- 
EUiott  V.  Fair  Haven  &  W.  R.  Co.,  32  charging  goods  was  not  such  an  injury 
Conn.  579 ;  Randall  d.  Jacksonville  St.  as  to  give  the  rifht  to  compensa- 
R.  Co.,  19  Fla.  409;  State  v.  Jackson-  tion.  Hobart  i>.  Itfilwaukee,  27  Wis. 
villeSt.  R.  Co.,  29Fla.  590;   Savannah   194. 

ft  T.  R.  Co.  o.  Savannah^  45  Ga.  602;  Ohio.  In  this  State  the  rule  seems 
Floyd  County  v.  Rome  St.  R.  Co.,  77  to  be  that  the  construction  oiF  a  horte 
Ga.  614;  Campbell  v.  Metropolitan  St.  ratjioay  is  not  in  itself  aa  additional 
B.  Co.,  82  Ga.  320;  Chicago,  B.  &  Q.  servitude  or  burden  upon  the  fee  of  a 
E.  Co.,  tj.  West  ChicMo  8.  R.  Co.,  156  street,  but  that  it  gives  a  cause  of  ao- 
lU.  265;  Eichels  v.  Evansville  St,  R.  tion  if  it  materially  interferes  with  the 
Co.,  78  Ind.  261;  Sears  v.  Marshall-  easement  of  access  appurtenant  to 
town  St.  R.  Co.,  65  Iowa,  742;  Brown  abutting  property.  This  remilt  is 
V.  Duplesds,  14  I«.  An.  842;  Briggs  v.  reached  upon  the  theory  that  when  the 
Lewiston  &  A.  H.  R.  Co^  79  Me.  363;  public  authorities  have  taken  poesee- 
Peddicord  v.  Baltimore,  C.  &  E.  H.  P.  sion  of  a  street  or  highway  and  regu- 
R.  Co.,  34  Md.  463 ;  Hodges  v.  fialti-  larly  defined  the  interests  and  improve- 
more  Union  Pass.  R.  Co.,  58  Md.  603;  raents  necessary  for  the  use  of  the 
Attorney-General  v.  Metropolitan  R.  public  by  eetablishinK  grades,  Ac,  lot- 
Co^  126  Maes.  515;  Grand  Rapids  &  owners  have  the  right  to  make  their 
I.  R.  Co.c.Heisel,  38Micb.  62;  Newell  improvementa  in  re^rence  thereto  and 
tr.  Minneapolis,  L.  &  M.  R.  Co.,  85  no  subsequent  change  which  obetructa 
Minn.  112;  State  v.  Corrigan  Consol.  or  impairs  access  to  such  improvementa 
St.  R.  Co.,  86  Mo.  263;  Hinchman  v.  can  be  lawfully  made  without  compen- 
PatersonHorseR.  Co.,  17N.  J.  Eq.  65;  sating  the  abutter  for  the  injury. 
Jersey  CHW  &  B.  R.  Co.  v.  Jersey  City  Hence,  it  was  held  that  where  a  street 
ft  H.  H.  R.  Co.,  20  N.  J.  Eq.  61 ;  Pat^  railway  was  constructed  within  two 
erson  ft  P.  H.  R.  Co.  v.  Paterson,  24  feet  of  the  sidewalk,  and  the  court 
N.  J.  Eq.  158;  Citizens'  Coach  Co.  v.  found  that  there  was  a  substantial  in- 
C^mden  Horse  R.  Co^  33  N.  J.  Eq.  jury  to  the  access  to  the  property,  the 
267;  West  Jersey  R.  Co.  v.  Cape  May  company  was  liable  to  the  abutter  in 
ft  S.  L.  R.  Co.,  34  N.  J.  Eq.  164;  Van  damages.  Oncinnati  ft  S.  G.  Ave.  St. 
HotDeti.NewarkPa8S.R.  Co.,  48N.  J.  R.  Co.  v.  Gumminsville,  14  Ohio  St. 
Eq.  332;  Morris  ft  E.  R.  Co.  o.  Newark  523.  This  doctrine  appears  to  have 
Pass.  R.  Co.,  51  N.  J.  Eq.  379;  Smith  been  embodied  in  a  statutory  enact- 
D.  East  End  St.  R.  Co.,  87  Tenn.  626;  ment  appliciAle  to  street  railways.  Sea 
Texas  ft  P.  R.  Co.  v.  Rosedale  St.  R.  Scioto  Valley  R.  Co.  v.  I^wrence,  38 
Co.,  64  Tex.  80;  Hobart  e.  UUwaukee,  Ohio  St.  41. 

27  Wis.  194.  Lewis,  in  his  elaborate  work  on  Ehn- 

Upon  a  full  consideration  of  the  ad-  inent  Domain  (i  124),  says:  "  It  has 
judged  cases  upon  the  pcnnt,  the  Su-  been  determined  in  numerous  decisiona 
preme  Court  of  Wixonain  adopta  the  and  without  dissent,  except  in  the  State 
view  that  a  horge  railway  on  the  public  of  New  York,  that  the  use  of  a  street 
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The  author  regards  the  appropriation  under  le^lative  authori^ 
of  a  reasonable  portion  of  a  street  for  a  horse  railway,  constructed 
on  the  graduated  surface  of  the  street,  and  used  under  reasonable 
municipal  regulation  in  the  ordinaiy  mode,  to  be  such  a  use  as  falls 

by  a  horse  r&ilro&d  canBtnicted  ftod  change  is  made  in  the  Krade  of  the 
operated  in  the  ordinary  manner,  faUs  street,  the  weight  of  authority  seeins 
within  the  purpose  for  which  atreetB  are  to  be  the  city  may  authorise  a  hone 
established,  and  consequently,  that  for  railway  to  occupy  the  same.  [See 
any  dama^  resultinz  from  such  use  to  Bears  v.  Harshalltowii  St.  R.  Co.,  65 
the  abutting  owner,  ne  can  recover  no  Iowa,  742.1  This  doctrine  is  based  on 
cranpensation,  whether  the  fee  is  ia  the  ground,  'there  is  no  annoyance 
him  or  in  the  pubUc."  Hills,  Em.  from  file,  smoke,  steam-whistles,  or 
Dom.  {  205,  refers  to  many  of  the  cases,  rapid  progress,  and  it  does  not  Kgoity 
and  deduces  from  them  the  same  re-  that  the  street  railroad  has  an  exclu- 
Bult.  See  also  1  Hare,  Am.  Const.  Law,  dve  right  to  use  its  own  track  when 
365.  occasion  requires.'     Hills,  Em.  Dom. 

Steam  molort  in  public  tireeti.  The  fi  205.  It  was  so  held  in  Hinchman  p. 
power  of  municipal  authorities  to  au-  Faterson  Horse  R.  Co.,  17  N.  J.  Eq.  75, 
thorize  a  "  steajn  motor,"  to  be  used  to  and  in  that  State  the  fee  of  the  streets 
propel  horae  cars  upon  the  public  is  in  the  abutting  owner.  It  had  been 
streets,  tlie  fee  whereof  was  in  the  mu-  previously  held  m  Starr  v.  Camden  A 
nicipality  in  trust  for  the  public,  was  Atl.  R.  Co.,  24  N.  J.  L,  592,  that  a 
fully  conudered,  under  the  laws  of  highwav  could  not  be  occupied  by  a 
lotna,  by  the  Supreme  Court  of  that  lajJroaa  operated  by  steam,  with  le^is- 
State,  in  Stanley  v,  Davenport,  54  lative  consent,  without  compensatmi; 
Iowa,  463;  adhered  to  on  rehearing  at  the  abutting  owner.  Both  these  caaea 
October  term.  I8S0.  It  was  decided  on  are  referred  to  with  approval  in  Jersey 
demurrer  to  the  complaint  that  the  city  City  A  B.  E.  Co.  v.  Jeraey  City  &  Hob, 
had  no  authority  to  permit  a  steam  H.  R.  Co.,  20  N.  J.  Eq.  SI,  upon  tho 
motor  to  be  used  upon  its  streets,  and  ground,  it  is  presumed,  ^ted  in  Spring- 
also  (conceding  the  allegations  of  the  field  v.  Conn.  River  R.  Co.,  4  Cu^ 
compWit  to  be  true)  that  the  city  was  (Uass.)  63,  that  where  a  road  is  oper- 
liabfe  in  damages  to  a  traveller  whose  ated  by  st^m  and  by  the  general  public 
horse  was  frightened  by  the  motor,  and  also,  the  two  uses  are  '  almost,  if  not 
who  was  in  consequence  thrown  out  of  wholly  inconsistent  with  each  other, 
hiswagonandinjured.  After  reviewing  so  that  taking  the  highway  for  a  rail- 
the  decisions  in  Iowa  and  elsewhere,  road  will  neany  supersede  the  former 
Seetiert,  J.,  in  delivering  the  opinion  of  use  to  which  it  had  been  legally  appr»- 
the  court  on  the  rehearmg,  said :  priated.'    This  doctrine  has  not,  to  our 

"Noadjudicationtowhich  ouratten-'  knowledge,  been  anywhere  impugned, 
tion  has  t>een  called,  and  we  believe  it  It  does  not  theiefore  follow  from  the 
ma.y  be  safely  affirmed  none  exists,  in  conceded  proposition  that  a  city  may 
which  it  has  been  held  a  city  may  au-  lawfully  allow  the  streets  to  be  occupied 
thoriie  a  railroad  operated  by  the  km  of  by  a  horae  rulroad,  that  it  may  do  so 
tteam  to  occupy  the  streets  of  a  city,  when  the  road  is  operated  by  steam 
unless  authority  to  this  effect  has  been  power."  As  to  steam-engines  in  streets 
granted  by  the  sovereign  power.  It  is  as  a  means  of  locomotion,  see  post, 
said  all  oourto  everywhere  have  for  the  1  1168,  note.  In  Minnemta,  where  the 
last  fifteen  years,  without  a  dissenting  fee  of  the  soil  of  a  street  is  in  the  owner 
opinion,  conceded  the  authority  of  of  the  abutting  property,  it  is  held  that 
cities  to  grant  the  use  of  streets  for  the  use  of  a  public  street,  with  the  i>er- 
Aorw  Tttiliiiays ;  because  of  this,  it  is  fur-  mission  of  the  municipal  authorities, 
ther  sud,  when  it  is  admitted  cities  by  a  rulway  company  which  propels 
have  auttiority  to  decide  that  one  kind  its  cars  by  a  tteam  motor,  ondoaed  tn  a 
of  advanced  mode  of  travel  may  be  al-  coi,  is  the  use  of  it  in  ^d  of  a  passenger 
lowed,  their  jurisdiction  is  conceded  street  railway,  and  is  not  the  impoai- 
aud  cannot  be  controlled  b^  the  courts,  tion  of  an  adoitional  servitude.  Newell 
We  shall  not  stop  to  discuss  either  v.  ICnneapolis,  L.  &  H.  R.  Co.,  36 
propodlion,    It  will  be  conceded,  if  no   Hinn.  112.        Infra,  j  1249. 


lyCoogle 


2004  umnciPAL  corporations  §  1249 

within  the  purposes  for  which  the  streets  are  dedicated  or  acquired 
under  the  power  of  emioeDt  domain.  When  thus  authorized,  and  so 
r^ulated  by  the  public  authorities  as  not  to  destroy  the  ordinary  and 
usual  street  uses,  this  is  a  public  vse  within  the  fair  scope  of  the  in- 
tention of  the  proprietor  when  be  dedicates  the  street  or  is  paid  for 
property  to  be  used  as  a  street.  Such  proprietor  must  be  taken  to 
contemplate  all  improved  and  more  convenient  modes  of  use  which 
are  reasonably  consistent  with  the  use  of  the  street  by  ordinaiy 
vehicles,  and  in  the  usual  modes.  There  is  solid  ground  to  distin- 
gubb  between  horse  railways  in  streets,  as  ordinarily  laid  and  used, 
which  do  not  exclude  the  public,  and  extra^municipal  steam  railways, 
which  are  generally  so  constructed  as  altogether  to  exclude  a  portion 
of  the  street  from  public  use  in  the  accustomed  methods ; '  and  there 
is  much  to  recommend  as  sound  the  view  that  where  property  is 
dedicated  to  the  public  for  a  street,  the  dedicator  must  be  presumed 
to  intend  that  it  may  be  used  as  a  street  in  such  way  as  the  legislature 
representing  the  public,  and  best  acquainted  with  the  public  needs, 
may  authorize,  the  limitations  being  that  such  use  must  not  deprive 
the  alnitter  of  kia  peculiar  rights  and  easements  in  the  street,  or 
destroy  the  ordinary  uses  of  the  street  as  a  public  and  common 
highway  open  to  all,* 

§  1249.  Btre«t  BaUways  oporatod  tj  HecIiKalcal  Poww.  —  The 
rule  generally  adopted  by  the  courts  that  horse  railway  intended 
for  ordinary  street  traffic  do  not  constitute  an  additional  burden  or 
servitude  upon  the  fee  of  the  street  or  hi^way,  whibt,  as  held  by 
many  courts,  a  steam  railway  does,  is  founded  upon  a  consideration 
of  the  purposes  for  which  horse  railways  were  ori^nally  constructed. 
They  were  intended  to  facilitate  travel  upon  the>city  streets,  and 
their   method   of   operation   contemplated   that   passengers   might 

>  ESchela  v.  EvftdBville  8t.  R.  Co.,  sary  to  do  so  for  the  oonstruction  of 
7S  Ind.  261,  approving  text;  Chicago  ita  lines.  But  before  doing  so,  the 
B.  &  Q.  R.  Co.  V.  West  Chicago  St.  R.  company  must  give  the  owner  notice 
Co.,  156  III.  255,  citing  text.  Infra,  of  ita  intention  and  an  opportunity 
{  1249.  The  substitution  of  a  double  to  remove  them  tuniBelf.  Miller  r. 
track  eUctric  street  ear  line  for  a  single  Detroit,  Y.  &  A.  A.  R.  Co.,  126  Mich, 
track  hone  car  tine  is  not  the  imposition  171.  See  further  on  this  subject,  {  721, 
of  an  additional  servitude  or  biuden  oa  ante. 

a  street,  although  the  titie  to  the  fee  '  Brings  v.  Lewifiton  &  A.  Hoise 
theieof  may  be  vested  in  the  abutter.  R.  Co.,  79  He.  363,  where  it  was  said 
Rdd  V.  Norfolk  City  R.  Co.,  94  Va.  obUer  that  "  the  motor  is  not  the 
117.  criteiion;     it    is    ratlier    the    u«s    ot 

In  Michigan,  it  is  held  that  a,  street  the  street.    A  change  of  motor  is  not 
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board  Uie  horse  cars  or  leave  them  at  any  pomt  on  the  street  which 
was  convenient  to  them.  This  method  of  use  is  the  controlling  test 
in  determining  whether  a  street  railroad,  when  operated  by  mechanical 
power,  is  a  proper  street  use  or  not  In  determining  whether  the 
property  of  ihe  owner  of  the  fee  of  the  street  is  taken,  the  courts  look 
to  the  manner  of  the  construction  and  use  of  the  railroad  rather  than 
to  the  motive  power.  If  the  vehicle  and  appliances  do  not  perma- 
nently and  exclusively  occupy  all  or  a  material  portbn  of  the  street 
to  the  continued  exclusion  of  the  rest  of  the  public,  and  are  a  mere 
adjunct  or  convenience  to  promote  travel  along  the  street,  there  is  no 
additional  burden  on  the  tee,  but  if  they  involve  the  permanent  and 
erolusive  occupation  of  all  or  a  material  portion  of  the  street  and 
are  not  intended  to  facilitate  travel  on  the  street,  but  for  general 
purposes  of  commerce  and  communicatbn  with  distant  places,  then 
they  are  an  additional  burden.'     Applying  these  principles  the 

'  In  L«  CroBse  City  R.  Co.  v.  Higbee,  would  require,  sa  has  often  been  n- 
107  Wis.  389,  the  Witcoruin  Supreme  marked,  dealing  with  the  owners  of 
Court,  in  discussms  this  question,  well  the  fee  of  the  land  on  which  the 
aaid:  "  In  detenmping  tMether  a  street  streets  are  located  before  the  public 
raOroad  if  an  addiiional  burden  upon  oould  have  the  benefit  thereof.  When 
the  land  already  set  aidde  for  the  public  a  new  mode  of  using  the  public  streets 
use  ae  a  highway,  we  are  to  Icxik  to  and  bighways  is  adopted,  the  question 
the  mi'-""*'''  of  its  construction  and  use,  arises  whether  it  violates  the  rigbta 
and  not  to  the  motive  power.  The  of  the  owners  of  the  fee  to  the  stieets 
latter  may  be  tUam,  horte,  electric,  or  and  is  inconsistent  with  the  orwnal 
oompretsei  air  power,  and  the  road  dedgu  in  setting  the  land  amde  for  a 
and  its  operation  be  consistent  with  pubEc'  thoroughfare,  keeping  in  view 
the  common  public  use  for  which  the  uie  fact  that  such  design  is  presumed 
street  was  originally  designed,  and  to  have  contemplated  the  adoptJon 
not  violate  private  rwhts;  and  either  from  tjme  to  time  of  improvements 
may  be  bo  used,  ana  the  road  be  so  in  mechanical  appliances  and  their 
constructed  and  operated  as  to  have  use  in  aid  of  travel  upon  the  street  — 
the  opposite  e&ect.  EUetrie  railroada  the  keeping  abreast  with  the  march 
constructed  in  the  usual  way  and  of  civiUzation,  with  the  growth  of 
operated  by  the  use  of  the  overhead  population  and  consequent  increase 
trolley  wire  supported  by  cross-wires  of  travel,  so  as  to  adequately  satisfy 
fastened  to  poles  set  at  tne  curb  lines  public  needs  and  convemences.  Lands 
of  the  street,  or  otherwise  located  so  are  set  aside  for  public  streets  and 
as  not  to  materially  interfere  with  highways,  not  for  trie  present,  with  its 
the  ordinaiy  common  use  of  Che  street,  necessities  and  modes  of  use,  but  for 
belong  to  the  former  class,  as  we  sliall  all  time,  with  all  the  added  demands 
see  later  i  and  that  has  become  so  that  may  be  made  upon  the  public 
firmly  established  by_  the  courts  that  wa^  within  the  scope  of  their  original 
it  cannot  be  oonsdered  open  to  design,  in  the  course  of  natural  de- 
Kiiovs  question.  If  the  crucial  test,  velopment  that  is  constantly  going 
to  be  applied  in  determining  whether  on.  Subject  to  that  test  Ike  traction 
a  street  railway  company  is  entitled  enffiiu,  avbymobUe  and  ttrtet  railways, 
to  a  free  right  of  way  along  a  public  r^ardless  of  the  motive  power  used, 
street  as  against  abutting  property  are  entitled  to  the  use  of  the  stroet, 
owners,  were  whether  a  different  subject  to  the  necessity  for  consent 
motive  power  is  used  than  was  con-  by  public  authority  in  proper  cases, 
templated  when  the  street  right  of  and  reasonable  police  r^ulations." 
the  public  was  acquired,  all  new  dis-  In  Grand  Ra}nds  ft  I.  R.  Co.  v. 
coveriea  of  improved  modes  of  travel  Eeisel,  38  Mich.  62,  the  late  e— = — * 
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Supreme  Court  of  Wisconsin  has  declared  that  a  railroad  constructed 
on  the  grade  of  a  street  and  operated  so  as  not  materially  to  interfere 
with  the  common  Use  thereof  for  public  travel  b;  ordinary  modes, 
or  with  the  private  rights  of  abutting  landowners,  and  for  the  pui^ 
pose  of  transporting  persons  from  place  to  place  on  such  street,  at 
their  reasonable  convenience,  b  not  an  additional  burden  on  die 
fee  thereof.  A  railroad  satisfies  the  above  essentials,  r^ardless  of 
the  motive  power  or  how  it  is  applied,  if  it  be  strictly  a  street  railroad 
for  the  carria^  of  passengers  on  the  street,  taking  them  on  and  dis- 
charging them  at  reasonable  points,  and  if  it  be  so  constructed  and 
operated  as  not  materially  to  interfere  with  the  ordinaiy  modes  of 
using  the  street  for  public  travel  or  with  private  rights.'  Hence,  the 
mere  fact  that  a  street  railway  is  not  operated  by  horses  or  animals, 
as  vehicles  for  the  transportation  of  persons  or  merchandise  have  been 
from  the  beginning  of  time,  but  w  operated  by  electricity  or  other 
mechanical  power,  does  not  impose  an  additional  burden  or  easement 
on  the  street,  if  the  railway  be  intended  for  the  local  acconunodation 
of  persons  using  the  street  who  would  otherwise  use  the  street  for 
ordinary  purposes  of  travel  or  passage.'     But  authority  is  also  to 

Mr.  Justice  CooUy  forcibly  mid:    "  A  Bivereide  &  A.  R.  Co.,  S7  Cal.  S97; 

■treet  railway  for  local  purposes,  so  Canastota    Knife    Co.    v.    Newington 

far  from  constituting  a   new  burden.  Tramway  Co.,  69  Conn.   146;    Currie 

is  supposed  to  be  permitted  because  v.  ConsolidBitea  R.  Co.,  SI  Conn.  384; 

it  constitutes  a  relief  to  the  street;  Philadelphia,  W.  ^  B.  Co.  v.  Wilmiiig- 

it  is  in  furtherance  of  the  purpose  for  ton    City    R.    Co.,    8    Del.    Ch.    134; 

which   the   street   is  eBtablished,   and  Southero  R.  Co.  v.  Atlanta  R.   Sc  P. 

relievea  the  pressure  of  local  business  Co.,  Ill  Ga,  679;   Chicago  A  W,  I.  R. 

and  local  travel  instead  of  constitut-  Co.  v.  Qeueral  El.  R.  Co.,  79  111.  App. 

ing  an  embarrassment.     It  is  for  this  569;     General      Electric     R.     Co.    v. 

reason  that  the  owners  of  lands-  over  Chicago  &  W.  I.  R.  Co.,  184  lU.  588; 

which  a  city  street  is  laid  are  denied  Wilder  v.  Aurora,  D.  &  R.  Elect.  Tr. 

compensation   if   a   street   railway   is  Co.,  216  HI.  493;    Chicago  &  C.  T.  R. 

iubsequently    authorized     within     it;  Co.v. Whiting,H.&E.C.St.R.Co.,  139 

if  they  were  compensated  for  the  tak-  Ind.  297 ;    Snyder  ^-  ^-  Madison  St. 

ing  01  their  land  originally,  they  are  R.    Co.,    105    Iowa,    284;     LouisviUe 

aupjMsed  to  be  compensated  for  all  Bagging  Mfg.  Co.  v.  Central  Pass.  R. 

pcnsible  losses  they  may  suffer  from  Co.,    95   Ky.    50;     Georgetown   ft   L. 

itfi   being   put   to   proper   uses   as   an  Traction    Co.    v.    Mulholland    (Ky.l, 

avenue   of  local   trade   and   passage,  25  Ky.  Law  Rep.  678;   76  S.  W.  Rep. 

and    if    without    compensation    they  148;    Taylor  c.  Portsmouth,  K.  ft  Y. 

dedicated  it  to  the  public,  tliev  are  St.  R.  Co.,  91  Me.   193;    Appeal  of 

supposed   to   have   contemplated   and  Milbridge  ft  C.  Elect.  R.  Co.,  96  Me. 

assented  to  all  such  uses."  1 10 ;    Parsons  v.  Waterville  ft  Q.  St. 

'  La  Crosse  City  R.  Co.  v.  Higbee,  R.  Co.,  101  Me.  173;    Koch  o.  North 

107  Wis.  389.  Ave.   R.   Co.,   75  Hd.   222;    Green  v. 

■  Detroit  CStizens'  R.  Co.  v.  Detroit,  CSty  ft  Suburban  R.  Co.,  78  Md.  294 ; 
64  Fed.  R«p.  628;  22  U.  3.  App.  570;  Poole  i>.  Falls  Road  Elect.  R.  Co.,  88 
De  Lucca  v.  North  Little  Rock,  142  Md.  533;  Jeffera  v.  Annapolis,  107 
Fed.  Rep.  597,  603;  Birmingbam  Md.  268;  Attorney-General  v.  Metro- 
Traction  Co.  c.  Birmingham  R.  ft  El.  pohtan  R.  Co..  125  Mass.  515;  Howe 
Co.,  119  Ala.  137;  Baker  v.  Selma  St.  v.  West  End  St.  R.  Co.,  167  MaM.  46; 
ft  Sub.  R.  Co.,  130  Ala.  474;  Finch  v.  Eustis  v.  Miiton  St.  R.  Co.,  183  UaM, 
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be  found  in  some  jurisdictions  to  the  effect  that  if  a  street  railway, 
or  the  electrical  poles  and  appliances  erected  for  the  operation  thereof, 

686:  Detroit  City  R.  Co.  v.  Mills,  86  Btructjon  of  an  electric  railway  in  the 
Hicn.  034 ;  Nichabi  v.  Ann  Ari>or  &  street  depends  upon  the  ownership  of 
Y.  St.  R.  Co.,  87  Hich.  361;  People  v.  the  fee.  When  the  fee  of  a  street  or 
Ft.  Wayne  &  E.  R.  Co.,  92  Mich.  522;  highway  was  in  the  abutting  property 
Dean  v.  Ann  Arbor  St.  R.  Co.,  93  Mich,  owner,  the  courts  of  this  State  held 
330;  Detroit,  Ft.  W.  &  B.  I.  R.  Co.  o.  that  even  a  horse  railway  was  an 
Com'iB  of  Railroads,  127  Mich.  219,  additional  servitude  or  burden  thereon. 
232;  Austin  e.  Detroit,  Y.  &  A.  A.  R.  Craiv  v.  Rochester  CSty  A  B.  R.  Co., 
Co.,  134  Mich.  149;  Smith  v.  Jackson  39  N.  Y.  404.  See  fupra,  S  1248. 
A  B.  C.  Traction  Co.,  137  Mich.  20;  This  decision  having  been  followed 
Uannel  t>.  Detroit,  Mt.  C.  &  M.  C.  R.  and  acted  upon  during  many  y^eara, 
Co.,  139  Mich.  106;  Ecorse  v.  Jackson,  the  Court  of  Appeals  considered  itself 
A.  A.  &  D.  R.  Co.,  153  Mich.  393;  bound  to  regard  it  as  establishing  a 
Elfelt  V.  Stillwater  St.  R.  Co.,  53  rule  of  property,  and,  on  the  authority 
Minn.  68;  Flacke  v.  Union  Depot  R.  thereof,  held  that  when  the  fee  of  a 
Co.,  140  Ho.  634 ;  De  Geofroy  v.  TAer-  street  or  highway  is  in  the  abutter,  an 
chaitW  Bridge  T.  R.  Co.,  179  Mo.  698;  electric  street  rulwav  cannot  be  con- 
Newark  Pass.  R.  Co.  v.  Block,  55  N.  atructed  thereon  without  the  consent 
J.  L.  605;  Kennelly  v.  Jersey  City,  of  the  owner  of  the  fee  or  compensft- 
67  N.  J.  L.  293;  Roebling  v.  Trenton  tion  to  Mm.  Peck  i>.  Schenectady  R. 
Pass.  R.  Co.,  68  N.  J.  L.  666;  Budd  Co.,  170  N.  Y.  298,  aff'g  67  App.  DJv. 
V.  Camden  Horse  R.  Co.,  70  N.  J.  L.  359;  Paige  v.  Schenectady  R.  Co., 
782;    Montclwr  MiUtary  Academy  v.  178  N.  Y.  102. 

Noiui  Jereey  St.  R.  Co.,  70  N.  J.  L.  It  has  been  expressly  held  that  an 

229;    Halaey  v.  Rapid  Transit  St.  R.  abutter    is    not    entitled    to    recover 

Co.,  47  N,  J.  L.  Eq.  380;   Paterson  R.  damages   for   the   constructjon   of  an 

Co.  V.  Grundy,  61  N.  J.  Eq.  213;  West  tlectrie   street   raUway   in   a   street   in 

JetBOV  R.  Co.  V.  Camden,  G.  A  W.  R.  front  of  his  premises  hy  virtue  of  a 

Co^S2  N.  J.  Eq.  31;  Ehret  t>.  Camden  am&titutiontd  ^ovision  giving  the  right 

6  T.  R.  Co.,  61  N.  J.  Eq.  171;   Morris  to  compensation  for  property  "  dam- 

-  -  -         -     Co.,  a     •••       -   "       ' .-". 

_-  ...  ,. ,. ,    ,.  ,ntra-  b 

montaine  R.   Co.,   118  N.  Car.   ] 
Hester  v.   Durham  Traction  Co., 

N.   Car.   288;    Simmons  v.  Toledo,   4  v.  Bristol  B.  L.  R.  Co.,  lOS'Va.  594; 

Ohio  Circ.  Dec.  69,  aff'd  51  Oluo  St.  62  S.  E.  Rep.  391.     Index,  Conttitu- 

626;    Akron   A   C.   F.    R.   T.   Co.   v.  tional    PrmiiaioTta;     Eminent   Domain. 

Erie  R.  Co.,  28  Ohio  dr.  Ct.  36;  Lock-  A    similar   rule   obtains   in   MU»<ruri 

hart  V.  Craig  St.  R.  Co.,  139  Pa.  419;  under  decisions  of  that  Stete  holding 

Heilman  n.  Lebanon  A  A.  St.  R.  Co.j  that  an  ordinary  steam  raUroad  in  a 

145  Pa.  St.  23;    Rafferty  v.   Central  street  oi  grade  is  not  a  new  public  use 

Traction  Co.,  147  Pa.  St.  579;  Taggart  conferring    a    right    to    compensation 

V.  Newport  St.  R.  Co.,  16  R.  I.  668;  upon  abutting  owners.     The  fact  that 

Cumberland  Tel.  A  Tel.  Co.  v.  United  the    Constitution    provides     that    no 

Elect.  R.  Co.,  93  Tenn.  492;    San  An-  property     shall     be     "damaged"     for 

tonio  R.  T.  St.  R.  Co.  v.  Limburger,  public  use  does  not  confer  the  right 

88  Tex.  79;    Reid  v.  Norfolk  dty  R.  to   compensation.      Gaiis   Mfg.   Co.   o. 

Co.,  94  Va.  117;    Richmond  Traction  St.  Louis  K  A  N.  W.  R.  Co.,  113  Mo. 

Co.  V.  Murphy  98  Ya.  104;   Wagner  v.  308.      The    courts    of    Missouri    have 

Bristol  B.  L.  R.  Co.  108  Va.  594;  62  adopted  a  similar   construction  of  a 

8.  E.  Rep.  391;  La  CrcMse  City  R.  Co.  statutory  provision  requiring  a  com- 

V.  Higbee,  107  Wis.  389;   Linden  Land  pany  constructing  a  railroad  m  a  street 

Co.  «.  Milwaukee  Elect.  R.  A  L.  Co.,  ''  before  taking  or  damaging  any  prop- 

107  Wis.  493,511^  Younkin  v.  Milwau-  erty  in  the  construction  of  a  railroad" 

kee  L.  Hi  A  Traction  Co.,  120  Wis.  477.  to  cause  the  damages  to  be  ascertained 

^•iD  York.  This  State  forms  a  orpaid.  Ruckert  v.  Grand  Ave.R.Co., 
substantial  exception  to  the  rule  163  Mo.  260;  Nagel  v.  Lindell  R.  Co., 
generally  adopted.  The  right  of  an  167  Mo.  89,  98.  See  also  post,  f  1254. 
abutter  to  compensation  for  the  con-         It  has  also  been  pointed  out  that 
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SO  pennanently  and  exclusively  cxxnipy  a  portion  of  the  street  as  to 
interfere  with  the  property  or  ri^ts  of  a  person  abutting  thereon, 
and  to  cause  apeciai  damage  to  him  differing  in  character  from  that 
sustained  by  the  public  generally,  such  interference  ia  to  be  r^arded 
as  conferring  upon  the  abutt^  a  cause  of  action.' 

the  courts  of  Ctdijomia,  PenntylvanUi,  v.  Minneapolis  L.  t  M.  R.  Co.,  35  Hinn. 

and  some  other  States  deny  compenaa-  112.    Bee  also  to  the  same  effect,  W11- 

tion  to  abutters  for  the  ooostniction  lisjna  v.  City  Elect.  St.  R.  Co.,  41  Fed. 

and    operatioD    of    an    electric    street  Rep.  556.    The  use  of  steam  aa  a  mofitw 

nulway,    although    the   Constitutions  ptnoer  for  a  street  railway  is  not  in 

of  these  States  also  contain  provisions  itaelf  sufficient  to  create  an  additional 

requiring   compensation    to   be   made  servitude  or  burden  upon  a  highway 

for  property      daTnaaed"  by  the  con-  entitling    abutting    owners    to    com- 

Btruction   of    a    public   improvement,  pensation.     firiggs  i>.   Lewistan  A  A. 

See  cases  cited  tuvra.  H.  R.  Co.,  79  He.  363 ;  Nichols  v.  Ann 

Mittiiaippi.    But  in  this  State  the  Arbor  ft  V.  St.  R.  Co.,  87  Mich.  361, 

contrary  view  has  been  adopted.     A  360;    supra,   }    1248.      Caiteroad.      A 

constitutional  provimon  reqiures  com-  street  passenger  mlway   operated   as 

pensation  to  be  made  for  the  damaging  a  cable  road  is  not  an  additional  servi- 

as  well  as  for  the  taking  of  property  tude  upon  the  fee  of  the  highway, 

for  a  pubhc  improvement.     According  Rafferty  v.  Central  Traction  Co.,   147 

to    the    decisions    of    this    State    an  Fa.  679. 

abutter  is  entitled,  by  virtue  of  the  TrdUypoUa  and  vriret.  In  Halsey 
constitutional  provinon,  to  damages  v.  Rapid  Tianmt  St.  R.  Co.,  47  N.  J. 
or  compensation  for  all  changes  of  Eq.  380,  an  dtetrie  ttreet  ratltmu  was 
grade.  Vicksburg  v.  Herman,  72  Hiss,  constructed  upon  a  street,  the  lee  of 
211;  Warren  Countv  V.  Rand,  88  Miss,  which  to  the  middle  thereof  was  in 
395;  Jackson  b.  Williams,  92  Miss,  the  abutter.  The  trolley  poles  and 
301;  46  So.  Rep.  551.  Reasowng  wires  were  erected  in  the  centre  of  the 
from  theee  decisions,  the  court  has  Btreet.  It  was  conceded  that  the  rail- 
held  that,  although  the  damage  to  way  itself  was  a  proper  street  use  and 
an  abutter's  property  may  result  not  a  new  servitude,  but  it  was  claimed 
from  adapting  a  street  to  ita  ordi-  that  a  diiTerent  rule  applied  to  tbe 
nary  uaes,  the  abutter  becomee  en-  trolley  poles  and  wires.  The  court, 
titled  to  compensation;  and  that  however,  held  that  the  trolley  poles  and 
therefore,  under  the  constitutional  pro-  vnret  were  not  the  imposition  of  a  new 
vision,  a  street  railway  must  be  re-  and  additional  servitude.  A  »pur 
l^irded  as  the  imposition  of  an  addi-  track  of  a  street  railway  eormeeiing  the 
tional  burden  on  the  street  entitliiw  railway  vHth  the  car  barm  erected  on 
the  owner  to  recover  from  the  rail^  private  property  and  abutting  on  the 
way  company  any  damages  which  atreet  on  which  the  tracks  are  laid, 
he  may  sustain.  Slaughter  v.  M»-  is  not  in  itself  the  imposition  ot  an 
ridian  L.  &  R.  Co.  (Miss.),  48  So.  additional  servitude  entitling  the  owner 
Rep.  6.  of  a  lot  adjoining  the  car  bams  to  com- 

The  substitution  of  a  dmibU  trade  pensation, butifthespurtrackislaidiit 

tUetrie  ttreet  railway  for  a  tingU  track  such  an  elevaiion  as  seriously  to  inter- 

hcrte  ear  line  is  not  the  imposition  of  fere   with  the  proper  and   reasonable 

an    additional    burden    or    servitude  use  of  the  sidewalk,  there  is  an  inter- 

upon  the  street,  the  fee  of  which  is  in  ference  with   the  abutter's  easement, 

the  abutter.    Reid  v.  Norfolk  Gty  R.  which  entitles  him  to  recover.    Dormer 

Co.,  94  Va.  117.  v.   Metropolitan  St.   R.   Co.,    133  Mo. 

Dummy  Engines,     In  Minneaoia  it  App.   527.     A   street   railway   cannot 

'    B  been  held  that  the  use  of  a  pubUc  place  a  tngnal  tower  at  the  intersection 


street  by  a  railway  company  to  propel  of  two  streets  without  the  consent  of 

its  cars  bv  tteam  motor  endosea  in  a  or   compensation   to   abutlere.      Such 

cab,  —  a  aurnmy  enmne,  —  is  the  use  an  erection  taices  the  abutter's  ease- 

of  the  street  in  aid  of  a  passenger  menta.     Williams  n.  Los  Angeles  R. 

street  iwlway  and  is  not  the  imposi-  Co..  150  Cal.  592. 
tion  of  an  additional  servitude.    Newell         ■  In  Hobart  v.  Milwaukee,  27  Wis. 
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§  1250  (702).  RAllraads ;  Wli«»  the  rse  U  la  th»  PobUe.  —  Id  the 
earlier  decisions,  the  doctrine  seems  to  have  been  generally  regarded 
as  settled  that  if  the  fee  in  the  streets  or  highumya  was  in  the  public 
or  in  the  municipality  in  trust  for  public  use,  and  not  in  the  abutter, 
the  legislature  mi^t  authorize  them  to  be  used  b;  either  a  ateamor 
commercial  railroad  company,  or  an  ordinary  street  railway  com- 
pany, in  the  construction  of  its  road  without  compensation  to  the 
adjoining  owners.' 

194,  the  Supreme  Court  of  Wiaoonsin  material  ioterfeienee  with  such  accees, 

adopted  the  view  that  a  horae  Tailwa;^  the  abutter  is  not  entitled  to  com- 

in   the   public    streela   ia   not   a   new  ponaalioii.     Block  v.  Salt  Lake  B.  T. 

burden  entitling  the  owner  of  the  fee  Co.,  9  Utah,  31. 

to  compensation,  unlees  U>  use  the  It  baa  been  held  that  an  eUdric 
language  of  Dixon,  C.  J.,  "  such  owner  ToUroad  is  an  additional  servitude  upon 
shows  that  be  will  suffer  some  private  a  highway  if  it  does  not  conform  to  the 
and  pecuniaiy  injury  by  being  de-  grade,  but  ia  laid  in  a  cut  or  on  fills; 
prived  of  timt  free  access  to  his  and  under  such  conditions,  the  abut- 
premises  he  would  otherwise  have  tine  owner  ia  entitled  to  compensation. 
and  enjoy."  But  in  this  case  it  was  Nichols  v.  Ann  Arbor  &  Y.  Street  R. 
held  that  the  right  of  the  owner  of  a  Co.,  87  Uich.  3Q1.  But  an  electric 
store  to  have  drays  and  vehicles  street  railway  company  may,  with  the 
stand  transversely  upon  the  street  consent  of  tne  municipal  authorities, 
while  discharging  goods  was  not  such  change  the  grade  of  toe  street  to  ac- 
an  injury  as  to  give  the  right  to  com-  coOfmodato  its  line.  In  that  event 
pensation.  In  Linden  Land  Cki.  v.  the  change  of  the  grade  is  lawful  and 
Milwaukee  El.  R.  Co.,  107  Wis.  493,  the  abutter  is  not  entitled  to  claun 
a  similar  deciaon  was  made  with  compensation.  Austin  v.  Detroit,  Y, 
reference  to  trolley  wirea  and  poUt,  &  A.  A.  R.  Co.,  134  Hich.  149.  The 
the  court  declaring  that  they  were  not  fact  that  in  laying  out  a  street  or  high- 
additional  servitudes,  unless  they  were  way  a  apedfic  apace  is  reeerved  for 
so  located  as  to  interfere  with  the  dtttrie  raUvnya  does  not  constitute 
right  of  access  of  the  abutter  to  his  the  impodtion  of  a  new  and  additional 

froperby.  See  also  to  the  same  effect,  burden  on  the  fee.  Eustis  v.  Milton 
a  Crosse  CSty  R.  Co.  v.  Higbee,  107  St.  R.  Co.,  183  Mass.  586. 
Wis.  389,  cited  «upra.  In  White  v.  Blancbard  Bros.  Granite 
Nebraska.  In  Jsynea  v.  Omaha  St.  Co.,  178  Mass.  363,  it  was  held  that  a 
R.  Co.,  53  Neb.  S31,  the  court  appears  horse  railroad  maintained  on  a  country 
to  have  ruled  that  inatmueh  at  IroUey  highway  for  transporting  granite  from 
pciet  and  irtrea  permaoentiy  and  ex-  a  quarry  to  a  raiiroad  ttatum  not  only 
dusively  occupy  a  portion  of  the  nught  be  authorized^  but  that  it  did 
highway,  they  constitute  an  additional  not  constitute  the  imposition  of  an 
burden  or  servitude  thereon,  entitling  additional  burden  or  servitude  on  the 
tl^  abut4«r  to  compensation  in  re-  fee.  The  court  was  of  the  opinion 
spect  of  such  permanent  occupation  that  it  might  be  to  the  interests  of 
and  exclusion.  But  the  mere  fact  that  the  pubUe  that  the  granite  should  be 
the  cars  on  the  surface  of  the  streets  transported  on  rails,  so  that  the  high- 
are  operated  by  electricity  is  not  siiiB-  way  would  not  be  broken  and  rutted 
cient  tfl  constitute  an  additional  by  the  wheels  of  wagons  carrying  it, 
burden  or  servitude,  and  therefore,  the  legislature  was  war- 
In  Utah,  it  has  been  held  that  ranted  in  recognising  this  use  of  the 
abutting  owners  have  easements  of  highway  as  a  proper  public  use.  But 
access  m  the  street,  although  the  fee  see  cases  centra  cited  supra,  H  1178, 
may  be  in  the  city,  and  that  an  abutter  1246,  to  the  effect  that  a  ewiteh 
is  entitled  to  compensation  if  street  connecting  private  premises  with  a 
nulway  tracks  are  constructed  of  such  street  or  otW  railroad  is  a  private 
a  number  and  in  such  a  manner  as  use  of  the  highway  and  cannot  be 
maleruMy  to  affect  the  access  to  his  authorised. 
abutting  lota.     In  the  absence  of  a        *  Simplot  v.  Chicago,  M.  &  St.  F.  R. 
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§  1251  (703).  Bsllrosdi;  wh«n  tba  Tm  is  io  tha  Abattor.  —  But 
where  die  puUic  have  only  an  easement  in  the  street  or  highway,  it  has 
been,  and  still  is  generally,  but  not  always,  held  that  agunat  the 
proprietor  of  the  soil  the  use  of  the  street  or  highway  for  the  purpose 
of  a  steam  railroad  between  distant  places  b  an  additional  buiden, 
which,  under  the  Constitutions  of  the  different  States,  cannot  be 
imposed  by  the  legislature  without  compensatioii  to  such  proprietor 
for  the  new  servitude.' 

Co.,  5  McCrary  C.  C.  158;    Carson  v.  New  York,  L.  &  W.  R.  Co.,  128  N.  Y. 

Central  R.  Co.,  35  Cal.  325;    Severy  r.  157,162;   Conabeer  u.  New  York  CenL 

Central  Pac.  R.  Co.,  51  CaL  1S4;  Moses  &  H.  R.  R.  Co.,  156  N.  Y.  474,  487; 

V.  Pittsbure,  P.  W.  4  C.  R.  Co.,  21  HI.  Drake  v.  Hudeon  River  R.  Co.,  7  Barb. 

616;    Murphy  v.  Chicago,  29  ill.  279;  (N.  Y.)  608;   Dolan  v.  New. York  4  H. 

Indianapolis,  B.  &  W.  R.  Co.  v.  Hart-  R.  Co..  74  N.  Y.  App.  Div.  434,  436; 

ley,  67  III.  439;    Chicago,  B.  &  Q.  R.  Philadelphia  &   R.   R.   Co.,   v.   Phih> 

Co,  V.  McGinniB,  79  111.  269;    Olney  v.  delphia  &  T.  R.  Co.,  6  Whart.  (Pa.)  25, 

Wharf,   115  111.  519,  523;    Chicago  &  46;   Snyder b.  PennayLvania  R.  Co.,  55 

B.  I.  R.  Co.  V.  Loeb,  118  111.  203;  Pa.  340;  Struthers  n.  Dunkirk,  W.  &  P. 
Dwengen  v.  Chicago  &  Q.  T.  R,  Co.,  98  R.  Co.,  87  Pa.  282;  Hatch  v.  Vermont 
Ind.  153;  Terre  Haute  &  L.  R.  Co.  v.  Cent.  R.  Co.,  25  Vt.  49.  But  compare 
BiaseU,  108  Ind.  113;  Indiana,  B.  &  Southern  Pac.  R.  Co.  v.  Reed,  41  Cal. 
W.  R.  Co.  *.  Eberle,  110  Ind.  542;  256;  Ford  o.  Santa  Crui  R.  Co.,  60 
Decker  v.  Egansville,  S.  &  N.  R.yCo.,  Cal.  290;  Hogan  v.  Central  Pac.  R. 
133Iad.  493;  Milbumu.  Cedar  RaiSds,  Co.,  71  Cal.  83.  After  much  conflict  o* 
12  Iowa,  246;  Clinton  c.  Cedar  Rapids  opinion,  the  Supreme  Court  of  Loit- 
&  M.  R.  R.  Co.,  24  Iowa,  465;  Slatten  isiana  reached  the  conclumon  that  the 
o.  Dea  Hoinea  Vol.  R.  Co.,  29  Iowa,  legislature  of  the  State  had  the  power 
148;  Ingraham  v.  Chicago,  D.  4  M.  R.  to  authorize  a  railway  company  to  use 
Co.,  34  Iowa,  249;  Davenport  i>.  Ste-  for  ita  road,  without  compensation  to 
venson,  34  Iowa.  225;  Chicago,  N.  &  abutting  owners,  part  of  the  battvre  or 
8.  W.  R.  Co.  V.  Newton,  36  Iowa.  299;  icuee  in  front  of  New  Orleans.  New 
Eucheman  v.  Chicago,  C.  k  D.  R.  Co.,  Orleans.  M.  &  C.  R.  Co.  v.  New  Orieana, 
46  Iowa,  366;  Davis  v.  Chicago  &  N,  26  La.  An.  478;  Harrison  v.  New  Or- 
W.  R.  Co.,  46  Iowa,  389;  Lexington  &  leans  R.  Co.,  34  La.  An.  462;  Hill  v. 
O.  R.  Co.  V.  Applemte,  8  Dana  (Ky.),  Chicago,  St.  L.  &  N.  O.  R.  Co.,  38  La. 
289;   Louisville  4  F.  R.  Co.  v.  Brown,  An.  599. 

17  B.  Mon.  (Ky.)  763;   Elieabethtown  '  Perry  u.  New  Orieans,  M.  4  C-  Co., 

&  P.  R.  Co.  V.  Thompson,  79  Ky.  62;  66  Ala.  413;   Southern  Pacific  R.  Co.  r. 

Harrison  v.  New  Oiieans  Pac.  R.  Co.,  Reed,  41  Cal.  256;   Ford  v.  Santa  Crus 

34  La.  An.  462;   Werges  v.  St.  Louis,  R.  Co.,  69  Cal.  290;  Weyl  v.  Sonoma 

C.  &  N.  O.  R.  Co.,  35  U.  An.  641;  Valley  R.  Co.,  69  Col.  202;  Imlay  t. 
Hill  V.  Chicago.  St.  L.  &  N.  O.  R.  Co.,  Uiiion  B.  R.  Co.,  26  Conn.  249^  260; 
38  La.  An.  599;  Lackland  v.  North  Canastota  Knife  Co.  t>.  Newinfton 
Missouri  R.  Co..  31  Mo.  180;  Porter  o.  Tramway  Co.,  69  Conn.  146,  150;  Mc- 
North  Missouri  R.  Co.,  33  Mo.  128;  Keon  n.  New  York,  N.  H.  4  H.  R.  Co., 
Cross  V.  St.  Louis.  K.  C.  4  N.  R.  Co.,  75  Conn.  343,  347;  Florida,  So.  R.  Co. 
77  Mo.  318,  321 ;  Rude  t>.  St.  Louis,  93  v.  Brown,  23  Fla.  104;  Seaboard  A.  L. 
Mo.  408,  414;  Kansas  City,  St.  J.  &  C.  R.  Co.*.  Southern  Inv.  Co.,  63Fla.832; 
B.  R.  Co.  V.  St.  Joseph  Terminal  R.  44  Bo.  Rep.  361 ;  Indianapolis,  B.  4 
Co.,  97  Mo.  467,  469;  Smith  c.  Kansas  W.  R.  Co.  v.  Hartley,  67  111.  439;  St. 
City,  St.  J.  4  C.  B.  R.  Co.,  98  Mo.  20,  Louis,  V.  4  T.  H,  R.  Co.  v.  Capps,  67  Dl. 
24;  Morris  4  E,  R,  Co.  v.  Newark,  10  607;  Caita  4  V.  R.  Co.  v.  People,  92 
N.  J.  Eq.  352;  Williams  p.  New  York  lU.  777;  Bond  ti.  Pennsylvania  Co., 
Cent.  R.  Co.,  16  N,  Y.  97;  Wager  ».  171  Bi.  608;  O'ConneU  v.  Chicago  Tei^ 
Troy  U.  R.  Co.,  26  N.  Y.  626,  533;  minalTransfer  R.  Co.,  184  lU.  308.  325; 
Fobes  V.  Rome.  W.  4  0.  R.  Co.,  121  Cox  ».  LouiBville,  N.  A.  4  C.  H.  Co.,  48 
N.  Y.  506;  Kane  v.  New  York  Elev.  Ind.  179;  Kucheman  o.  Chicago,  C.  4 
R.  Co.,  126  N.  Y.  164,  176;  Reining  v.  D.  R.  Co.,  46  Iowa,  366;   Gray  t.  St. 
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§  1252.  8t««iii  Bkllroftd  tu  Ad<UtioiuI  Bmdfla.  —  Although  as 
stated  above  the  earlier  decisions  on  the  subject  made  a  clear  dia- 

Paul  &  Pac.  R.  Co.,  13  Minn.  315^  as  we  are  accustomed  to  see  on  etreeto 

Harrington  v.  St.  Paul  &  S.  C.  R.  Co.,  or  tughways.     In  case  the  propiietor 

17  Minn.  215,  224;   Carli  «.  Stillwater  dedicated  the  land  it  waa  for  no  other 

St.  R.  ft  T.  Co.,  28  Minn.  373;   Carli  ourpoae,  and  if  it  was  candemued  his 

V.  Union  Depot    S.  R.  A  T.   Co.,  32  damages  were  BsaaBsed  with  no  other 

Minn.   101 ;    Witliams  v.  Natural  Br.  view.    A  different  use  of  Um  l^id  from 

PI.   R.   Co^   21   Mo.   580;     Randle  v.  that  for  which  it  was  intended  cannot 

Pacific  R.  Co.,  65  Mo.  325;   Swenson  v.  be  justified  on  the  Kround  that  a  raU- 

Lexington,  09  Mo.  157;    Cross  v.  St.  way  is  an  improved  nighway.    Railway 

Louis,  K.  C.  ft  N.  R.  Co.,  77  Mo.  318;  compajiiea  are  only  public  corporations 

Stan-i'.  Camden  ft  A.  R.  Co.,  24  N.  J.  L.  in  a  limited  sense.    The  right  of  way, 

592;    Central   R.   Co.  v.   Hatfield,   29  the   road-bed,   and   the  caniagea  pro- 

N.  J.  L.  206;    Wiliiams  v.  New  York  pelled  thereon,  are  owned  by  piivat« 

Cent.  R.  Co.,  16  N.  Y.  97;   Bisaell  v.  mdividuals   and   not   by  the   public. 

New  York  Cent.  R.  Co.,  23  N.  Y.  61 ;  Fares  are  charged  for  travel  thereon 

Carpenter  v.  Oew^o  ft  8.  R.  Co.,  24  for  the  exclusive  benefit  of  the  parties 

N.  ¥.  655;   Mahon  o.  New  York  Cent,  owning  the  road.   They  are  constructed 

R.  Co.,  24  N.  Y.  658;   Waaer  v.  Troy  and  equipped  in  the  interest  of  private 

U.  R.  Co.,  25  N.  Y.  526;   Fleteher  v.  speculation,  but  at  the  same  time  thOT 

Auburn  ft  S.  R.  Co.,  25  Wend.  (N.  Y.)  are  intended  to  Bubserve  the  public 

402;   Lawrence  R.  Co.  v.  WiUiams,  35  good.     The  travel  on  them  bears  no 

Ohio  St.  168;    East  End  St.  R.  Co.  v.  analogy  to  our  notions  of  travel  on  an 

Doyle,  88  Tenn,  747;   Hodges  v.  Sea-  ordinary    street    or    highway,    where 

board  ft  R.  R.  Co.,  88  Va.  653,  dting  every  one  travels  at  pleasure  m  his  own 

text;  Ford  v.  Chicago  ft  ti.  W.  R.  Co.,  conveyance   without   paying  tolls   or 

14  T^s.  609;   Pomeroy  v.  Milwaukee  ft  fares.     The  uses  are  totally  different, 

C.  R.  Co.,   16  Wis.   040;    Buchner  v.  and    even   incansistent.      The    one   is 

Chicago,  M.  ft  N.  W.  R.  Co.,  60  Wis.  exclusive,  in  favor  oi  private  interest, 

264,  272;   Idtnge  v.  La  CroBse  ft  E.  R.  and  the  other  is  open  and  free  to  all 

Co.,  118  Wis.  558.  The  doctrine  most  in  consonance  with 

The  rule  stated  in  the  text  is  not  our  sense  of  justice  is,  where  the  fee  of 
adopted  in  Kentudiy.  Elizabethtown  the  street  cemains  in  Uie  abutting  land- 
ft  F.  R.  Co.  c.  Thompson,  76  Ky.  52.  owner,  the  corporation  may  grant  the 
A  power  to  grant  the  right  to  lay  down  right  to  a  railway  company  to  lay  its 
iwlroad  tracks  in  streets,  only  after  track  along  or  across  any  street;  but 
obtaining  the  consent  of  a  majority  of  the  company  avails  of  its  privilege  at 
the  owners  of  lands  bordering  thereon,  its  peril.  If  ui  laying  its  track  it  causes 
held  not  to  authorize  the  exercise  of  the  a  private  injury  to  him  who  owns  the 
right  of  eminent  domain  in  favor  of  fee  in  the  adjoining  premises,  it  must 
steam  railroads  operated  by  steam,  be-  make  good  the  damages  sustained." 
cause  not  providing  for  the  compensa-  Indianapolis,  B.  ft  W.  R.  Co.  v.  Hart- 
don  of  the  land  owners.  Chamberlain  ley,  67  111.  439.  The  same  rules  were 
0.  EUzabethport  8.  Cordage  Co.,  41  applied  to  the  construction  of  leU- 
N.  J.  Eq.  43.  graph  linea  in  streete,  m  Board  of  Trade 
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subject  referred  to  in  Tel.  Co.  v.  Bamett,  107  111.  507.    And 

j{  1250  anal251  of  the  text,  the  Su-  this,  referring  to  the  doctrine  stated  in 

I>ieme  Court  of  Illinois  says:    "A  dis-  the  text,  says  Judge  Coriey,  appears  to 

tinctionismade  where  the  munictpofilu  be    the   weight   of  judicisJ   authority. 

granting  the  right  to  lay  the  track  Const.   Lim.   546.     Such  is  also  the 

owna  the  fee  in  the  street,  and  where  the  miinion  of  Judge  fUd/leld.    Redfield  on 

fee  remains  in  the  abutting  land-owner.  Railways,  {  76,  and  note.    Lewis  (Em. 

and  it  seems  to  US  that  it  rests  on  sound  Dom.  {115)  says  that  where  the  fee  is 

piindples,   and   is   supported   by   the  in  the  abutter  the  great  weight  of  au- 

nighest  authorities.     Where   the   fee  thorit^  is  that  he  may  recover;    that 

remains  in  the  original  proprietor,  it  is  where  it  is  in  the  public  the  authorities 

immaterial  how  the  public  acquired  an  leave  the  abutter^s  right  to  recover  in 

easement  over  tlie  unds,  whether  by  muchdoubt,and theleamedauthorcol- 

condemnation  or  by  dedication;    it  is  lectsman^  of  the  cases  in  his  note.    The 

only  for  the  use  of  ordinary  travel,  such  question  is  examined  with  great  fulness 
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tinction  between  those  cases  where  the  fee  of  a  street  was  vested  in 
the  public  or  in  the  municipality  in  trust  for  the  public  use,  and  cases 

of  research  in  Kuchuoan  v.  Chicago,  is  graDted  or  taken,  for  then  the  avmer 
C.  &  D.  R.  Co.,  46  Iowa,  3S6,  and  there  haa  no  rever^onan^  interest  Heftth  v. 
was  conuderable  diversity  of  opinion  Barmore,  50  N.  Y.  302;  ante,  S  1023. 
amons  the  judges.  See  Mulholland  v.  Seeattpra,  f  1225;  infra,  H  125»-12S1. 
Dee  Moines,  A.  &  W.  R.  Co.,  60  Iowa,  Conault  Porter  v.  Northern  Ma  R.  Co., 
740;  Morgan  v.  Dee  Moines  &  St.  L.  33  Mo.  128.  See  South  Carolina  R.  Co. 
R.  Co.,  64  Iowa  589.  See  Bamey  d.  v.  Steiner,  44  Qa.  546.  In  the  absence 
Keokuk,  94  U.  S.  324;  b.  c.  below,  4  of  special  constitutional  restrictionB, 
Dillon,  593.  Text  cited,  Atchison  &  and  where  property  rights  are  not  in- 
Neb.  R.  Co.  V.  Garside,  10  Kan.  552,  vaded,  the  power  of  the  legidature  over 
565.  An  owner  of  land  adjoining,  but  all  streets  and  highwajrS  and  public 
not  including  any  portion  of,  a  street  places,  and  th^  uaet,  is  plecMry.  The 
cannot  enjoin  the  obstruction  of  the  leading  case  in  Penmj^vania  on  thia 
streetbyarailroad,actin^underl^^iBla-  subject  is  Commonwealth  t>.  Fhila.  b 
tJve  or  authoriied  municipal  authority,  Trenton  R.  Co.,  6  Whart.  (Pa.)  25; 
unless  his  injury  b  of  a  different  char-  affirmed,  27  Pa.  St.  339,  354;  ciili- 
acter,  and  not  merely  in  dwroe,  from  cised,  Williams  v.  N.  Y.  Cent.  R.  Co., 
that  suffered  by  the  public  in  general.  16  N.  Y.  97,  106.  See  also  O'Connor  d. 
Crowley  v.  Davis,  63  Cal.  460,  followinK  Pittsbureh,  18  Pa.  St.  187,  189;  Com- 
Payne  v.  McKinley,  54  Cal.  532,  and  monw^h  v.  FasBmore,  1  Sere.  &  R. 
Bigley  w.  Nunan,  35  Cal.  403.  In  Ohio  217;  approved,  Chicago  v.  Robbins,  2 
an  owner  of  abutting  property  who  Black  (U,  SJ.  418;  Struthers  v.  Diin- 
BuEfers  material  injury  by  the  construe-  kirk,  W.  &,  P.  R.  Co.,  87  Pa.  St.  282; 
tion  of  a  steani  raurc^  m  a  street  may  Pusey  v.  Allegheny,  98  Fa.  St.  522 ; 
enjoin  the  construction  until  the  right  Reading  i>.  Althouse,  93  Fa.  St.  400.  A 
of  constructing  is  acquired  under  pro-  railroaa  proposed  to  be  built  exclu- 
ceedin^  in  condemnation,  and  it  is  not  sively  under  the  twface  of  a  stre^  is  a 
material  whether  he  or  the  city  owns  "street  railroad"  within  the  meaning 
the  tee  in  the  street.  Scioto  Val.  R.  Co.  of  the  Cimatitution  of  Nea  York  declar- 
V.  I^wrence,  38  Ohio  St.  41.  _  ing  that  no  law  shall  authoriee  the  con- 
It  is  now  established  as  law  in  Nev>  struction  of  a  street  railroad  except 
yorfc,  by  the  cases  above  cited  (jj  1248,  upon  the  consent  of  the  owners  of  one- 
1249,  1255), that  the  use  ofastreetor  half  of  the  adjacent  property,  &c.  New 
highwar  for  an  ordinaiy  steam  railroad  York  District  R.  Co.,  In  re,  107  N-  Y. 
is  an  [KMi^umo^  burden  beyond  the  pub-  42. 

lie  easement  which  cannot  be  imposed  In  Qtorgia  legislative  authority  to  a 
by  thele^lature  directly,  or  by  amuni~  railroad  company  to  use  a  public  street 
cipal  corporation  derivatively,  without  forits  track  and  trains  does  not  exempt 
compensation  to  the  abutter,  who  is  the  the  company  from  liability  for  injuries 
owner  of  the  fee,  whether  it  be  city  lotA  to  the  adjoining  property  caused  by 
or  country  property;  that  such  use,  smoke,  noise,  shakmE  down  plastering, 
without  his  consent  or  without  acquir-  Ac;  out  quart.  S>utJi  Carolina  R. 
ing  the  right  under  the  law,  by  com-  Co.  v.  Steiner,  44  Ga.  546.  If  a  party 
pensating  him  for  it,  is  a  wrong,  for  dedicates  a  public  street  through  bis 
which  trespass  will  lie,  or  ejectment  to  land,  and  a  railroad  company  aftet^ 
recover  possession  of  the  land,  subject  wards  procures  a  condemnation  of  land 
to  the  pubLc  easement.  Where  the  along  the  street  for  its  track,  and  dam- 
statute  authorizes  a  railroad  company  ages  are  awarded  him  thereifor,  this  is 
to  acc^uire  only  the  vae  of  lands  for  no  reason  why  he  should  not  be  awarded 
operating  its  road,  the  fee  remains  with  further  damages,  to  be  paid  by  another 
the  owner,  and  the  milrood  company  railroad  company  which  seeks  to  build 
can  ^rant  to  a  city  no  greater  nx hta  another  track  on  the  same  street. 
than  It  poHsessea;  and  on  the  abandon-  Southern  Fac.  R.  Co.  t>.  Reed,  41  Cal. 
ment  of  the  speri/ic  use,  the  owner  of  256.  Wbereasfripo/Iandoutndeo/ (A« 
the  fee  may  re-enter,  and  cannot  be  de-  original  ttreet  was  acquired  by  the  dty 
prived  of  hiB  rights  by  le^lative  enact-  under  condemnation  prooe^jigs  for 
ment  without  compenBation.  Heard  v.  widening  the  stieet,  an  abutting  owner 
Brooklyn,  60  N.  Y.  242.  Such  a  case  ia  holding  the  fee  to  the  centre  stul  holda 
distinguishable  from  one  where  the  fee  the  fee  to  some  part  of  the  land  lying 
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where  the  fee  of  the  street  waa  in  the  abutting  owner,  the  modem 
tendency  is  to  eliminate  any  such  distinction,  and  to  bold  that, 
whether  the  fee  be  in  the  public  or  in  the  abutter,  the  construction 
and  operation  of  a  steam  or  commercial  railroad  in  the  street  at 
grade  is  the  imposition  of  an  additional  servitude  or  burden  upon 
the  street,  interfering  with  the  abutting  owner's  private  or  special 
property  rights  or  easements,  assuring  to  him  the  use  of  the  street  for 
obtaining  access  to  his  property  and  for  other  legitimate  purposes  in 
connection  with  his  lots.  Hence,  we  find  that  some  recent  cases  have 
declared  that  whether  the  fee  be  in  the  abutter  or  in  the  public, 
the  construction  and  operation  of  an  ordinary  steam  or  commercial 
railroad  therein  is  a  taking  or  damaging  of  the  property  of  the  abutter 
in  such  a  sense  as  to  entitle  him  to  compensation  under  the  con- 
stitutional guarantee.'    An  important  factor  inducing  this  change  in 

between  the  centre  of  the  street  and  R.Co.,70N.  J.L.26S;  White  v.  Nortb- 
tbe  former  boundary,  and  where  he  did  westeni  N.  0.  R.  Co^  113  N.  Car.  610; 
not  oouient  to  the  construction  of  the  Staton  v.  Atlontdo  C.  L.  R.  Co^  147 
railway  over  hia  premiaea  he  may  in  a  N.  Car.  428;  Scioto  Valley  R.  Co.  ». 
proper  case  enjoin  the  operation  of  the  Lawi«nce,380hio8t.41;  BouthBound 
road  over  that  portion  although  ita  R.Co. ».  Burton,  67  S.  Car.  615;  Hatch 
value  is  merely  nominal.  Faige  v.  o.  Tacoma,  0.  &  G.  U.  R.  Co.,  6  Wash. 
Schenectady  R.  Co.,  178  N.  Y.  102,  1 ;  State  u.  King  County  Super.  Ct.,  28 
rev'g  84  N.  Y.  App.  Mv.  91.  Wash.  278;  Lund  v.  Idaho  &  W.  N.  R. 
'Denvem.  Bayer,  7  Colo.  113,  117;  Co.,  60  Waah.  674;  ChicMO  &  N.  W. 
Denver  Circle  R.  Co. «.  Nestor,  10  Colo.  R.  Co.  i>.  Milwaulcee  R.  A  K.  Elect.  R. 
403;  Denver  &  R.  G.  R.  Co.  v.  Bourne,  Co.,  95  Wis.  661 ;  tupra,  i  1246. 
11  Colo.  69;  Denver  &  S.  F.  R.  Co.  o.  Oklahoma.  In  this  State  it  has 
Domke,  11  Colo.  247,  261;  Denver  A  been  held  that  although  a  steam  rail- 
S.  F.  R.  Co.  V.  Hannemn,  43  Colo.  122;  road  upon  a  public  highway  may  oc- 
Atluita  &  W.  F.  R.  Co.  v.  Atlanta  B.  casion  incidental  inconvenience  and 
&  A.  R.  Co.,  126  Ga.  629 ;  Athens  Ter-  injury  to  an  abutting  landowner,  yet 
tniual  Co.  r.  Athens  Foundry  A  Ma-  until  it  cuts  off  or  msteriallv  inter- 
chine  Works,  129  Ga.  393.  400;  Tat«  rupts  his  means  of  access  to  his  prop- 
r.  Ohio  &  H.  R.  Co.,  7  Ind.  470,  479;  erty,  or  imposes  some  additional  bur- 
Cbx  r.  Louisville,  N.  A.  A  C.  R.  Co.,  43  den  on  bis  soil,  his  injury  is  the  same 
Ind.  178;  Terro  Haute  A.  3.  E.  R.  Co.  in  kind  as  that  suffered  by  the  com- 
ti.  Rodel,  89  Ind.  128;  Mordhuist  v,  munity  in  general,  and  be  cannot  re- 
Ft.  Wayne  &  S.  W.  Traction  Co.,  163  cover  therefor.  Scrut«hfleld  v.  Choc- 
Ind.  268;  Rlincna  Cent.  R.  Co.  v.  El-  taw,  O.  ft  W.  R.  Co.,  18  Okla.  308; 
Eott,  129  Ky.  121;  110  S.  W.  Rep.  817;  Foster  Lumber  Co.  o.  Arkansas  Val- 
Grand  Rapids  ft  I.  R.  Co.  v.  Heisel,  38  ley  &  W.  R.  Co.,  20  Okla.  683; 
Hicb.  62:  HofTman  v.  Flint  ft  F.  H.  R.  95  Fao.  Rep.  224. 
Co.,  114  Hich.  316;  Ecoraev.  Jackson,  Tenntaaee.  If  a  steam  railroad 
A.  A.  &  D.  R.  Co.,  163  Mich.  393;  constructed  in  a  street  leaves  the 
Brakken  v.  Minneapolis  ft  St.  L.  R.  abutters  ingress  and  egress  reasonably 
Co.,  29  Minn.  41 ;  Carli  u.  Union  Depot  sufficient  an  abutter,  who  does  not 
8.  R.  A  T.  Co.,  32  Minn.  101 ;  Adama  own  the  lee  of  the  street,  is  not  entitled 
ir,Cbicago,B.AN.R.Co^39Minn.286;  to  recover  for  injuriea  which  merely 
Lamm  tr.  Chicago,  St.  P.  M.  ft  O.  R.  result  from  the  legal  and  reasonable 
Co.,  46  Minn.  71;  Gustafson  v.  Hamm,  use  of  the  street  by  a  steam  railway 
66  Minn.  334,  338;  Theobald  v.  Louis-  company.  Iron  Mountain  R.  Co.  v, 
ville,  N.  O.  ft  T.  R.  Co.,  66  Miss.  279;  Bingham,  87  Tenn.  522;  Bnimit  v. 
Alabama  A  V.R.  Co.  D.  Bloom,  71  Miss.  Virginia  ft  8.  W.  R.  Co.,  106  Tenn.  124; 
247;  Jaynes  v.  Omaha  St.  R.  Co.,  63  Acker  o.  Knojtville,  117  Tenn.  224,  228. 
Neb.  631 ;  Botk  v.  United  New  Jersey  But  the  rule  is  otherwise  when  the  rail- 
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the  judicial  attitude  has  doubtless  been  the  constitutbnal  provision 
which  has  been  adopted  in  many  States  declaring  that  property 
shall  be  neither  taken  nor  "damaged"  for  public  use  without  just 
compensation  to  the  owner.  This  constitutional  provision  has,  in 
many  instances,  been  the  controlling  feature  in  the  decisions  of  the 
courts.  They  have  generally,  though  not  uniformly,  decided  that 
^en  abutting  property  sustains  a  special  loss  and  injwry  •peculiar 
to  itself  by  reason  of  the  construction  and  operation  of  a  steam  or 
commercial  railroad  in  the  street  upon  which  it  abuts  that  such 
special  and  peculiar  injury  constitutes  "damage"  entitling  the 
abutting  owner  to  a  recovery  against  the  railroad  company  under 
the  provision  of  the  Constitution.'  Under  this  constitutional  pro- 
road  is  90  constructed  u  to  pncticidly  sac  and  turned  pedeatiun  travel  in 
dertrojr  the  use  of  the  street  for  travel,  other  directions.  The  construction  of 
Pepper  r.  Union  R.  Co.,  113  Tenn.  the  tunnel  waa  held  to  be  ttn  inteTfei^ 
63.  60.  And  when  the  fee  of  the  street  ence  with  the  abutter's  property 
IB  m  the  abutter,  the  construction  of  a  rights.  Fitser  c.  St.  Paul  City  R.  Co., 
■team  or  ecimmercial  railroad  therein    I0!s  Minn. 221. 

ia  the  impodtjon  of  an  additional  sei^  '  For  the  construction  and  ap^li- 
vitude  entitling  the  abutter  to  recover  catjon  of  the  conalitutionol  prommon 
compensation.  East  End  St.  R.  Co.  giving  compenaaiion  for  ■property 
V.  Ekiyle,  88  Tenn.  747.  damaged"  as  well  as  for  proper^ 
In  Kentudcy,  the  owner  of  abutting   "  talien"  for  public  u"  ■ ^■~'- 


nmse  of  operation  of  a  steam  railroad  in  streets,  see  Denver  v.  Bayer,  7  Colo, 
in  the  street.  Cosby  v.  Owenaboro  &  113,  117;  Denver  Circle  R.  Co.  v.  Nes- 
R.  R.  Co.,  10  Bush  (Ky.),  288,  284;  tor,  10  Colo.  403;  Denver  &  R.  G. 
Louisville  4  N.  R.  Co.  v.  Kleyineier,  R.Co.o.Boume,  llColo.69;  DenverA 
106  Ky.  fl09;  Chesapeake  4  O.  R.  Co.  S.  F.  R.  Co.  v.  Domke,  11  Cob.  247. 
V.  Gross  (Ky.),  43  8.  W.  Rep.  203;  251;  Illinois  Cent.  R.  Co.  ».  EUiott,  129 
Illinois  Cent.  R.  Co.  v.  Elliott,  129  Ky.  Ky.  121:  110  S.  W.  Rep.  817;  Slaugh- 
121'  110  S  W  Rap.  817.  ter  n.  MeritEan  L.  &  R.  Co.  (Mibb.), 

An  increuM  of  traffU  over  the  tracks  48  So.  Rep.  6;  Gulf,  C.  A  S.  F. 
of  a  steam  raUroad  in  a  street  is  within  R.  Co.  t>.  Eddins,  60  Tex.  656;  Gulf,  C. 
the  oriitinal  servitude  which  has  been  B.  4  F.  R.  Co.  v.  Bock,  63  Tex.  2^5; 
obtMned  by  the  company.  Denver  &  Gulf,  C.  &  S.  F.  R.  Co.  v.  Fuller,  63  Tex. 
S  F  R  Co.  p.Hannegan,  43Colo.  122.  467;  Gainesville,  H.  4  W.  R.  Co.  v. 
But  additunud  fracJw  in  the  street  will  Hall,  78  Tex.  169;  Hateh  v.  Tacoma 
entitle  the  abutter  to  additional  dam-  O.  &  G,  H.  R.  Co.,  6  Wash.  1;  Lund 
ages  when  the  additional  tracks  were  v.  Idaho  &  W.  N.  R.  Co.,  50  Wash.  fi74. 
not  provided  for  or  contemplated  at  See,  post,  chapter  on  Liabiiity  and 
the  time  of  the  original  aaseaament  of   Actions. 

damages.    Bond  p.  Pennsvlvania  Co.,  Arkanaas.    Under  the  constitutional 

171IU.  508;  Davenport  &"R.  I.  Bridge  provision  of  this  State,  giving  oom- 
R.  4  T.  Co.  V.  Johnson,  188  111,  472;  pensation  for  property  damagM  by  a 
Rock  Island  4  P.  R.  Co.  f.  Johnson,  public  improvement,  a  railnwd  com- 
204  111.  488;  Henry  p.  Mason  CSty  &  pany  constructing  its  railroad  in  a 
F.D.R.Co.,140Iowa,201;  118N.W.  pubUc  street  ia  liable  to  the  abutter  for 
Rep.  310.  A  tunnel  to  accommodate  conaeciuential  injuries  to  his  property 
a  street  rwlwsy  was  held  to  cause  spe-  resuKing  from  such  construction.  Hot 
cisl  damage  to  plaintiff's  property  Springs  R.  Co.  v.  TOlliamson  136  U.  S. 
which  entitled  him  to  recover  where  121,  aff'K  45  Ark.  429;  Little  Rock  4 
the  eotmnoe  of  the  tunnel  was  eighty  F.  S.  R.  Co.  v.  Greer,  77  Ark.  387.  See 
feet  distant  from  the  plwntift's  lot,  but  also  Hot  Springs  R.  Co.  v.  Williamson, 
the  tunnel  practically  created  a  euf  de   72  Ark.  52.    But  the  owner  of  property 
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vision  the  courts  in  the  States  where  it  has  been  adopted  have  not 
been  under  the  necessity  of  determining  whether  easements  or  incor- 
poreal rights  in  the  nature  of  easements  appurtenant  to  the  abutting 
property  are  taken  or  destroyed,  as  the  constitutional, provision  has 
generally  been  deemed  sufficient  to  warrant  a  recovery  whether 
property  be  taken  or  not.  But  contemporaneously  with  the  adoption 
of  this  constitutional  provision,  the  doctrine  of  easements,  or  incor- 
poreal  appurtenant  rights  in  the  nature  of  easements,  of  light,  air, 
and  access  appurtenant  to  property  abutting  on  a  street  has  been 

which  abuts  a 

which  is  not  o      ^..     _„     _ _    _    _  „.     . 

only  suffers  damage  in  conuDDn  with  the  compenaBtioii    thetefor  is  recoverable, 

public  bj  reoaon  of  the  construction  of  See  pott,  i  1256. 

the  railroad  in  another  part  of  the  In  Misaouri,  precisely  the  om>oat« 
street,  and  cannot  recover.  Little  result  is  reached,  and  it; is  hela  that 
Rock  &  H.  8.  W.  R.  Co.  v.  Newman. 73  notwithstanding  a  constitutional  pro- 
Ark.  1.  vimon  giving  compensation  for  prop- 
In  lUinoiM,  the  construction  and  erty  damaged  for  pubUc  use,  as  well  as 
operation  of  a  steam  or  commercial  for  property  taken,  the  construction  of 
railroad  in  a  street  is  held  to  entitle  an  ordinary  steam  railroad  on  the  sur- 
the  abutting  owner  to  recover  damages  face  of  a  street  does  not  cause  any 
for  the  loss  or  injury  sustained  there-  damage  of  such  special  and  peculiar 
by  because  of  the  consUtutiooal  provi-  character  as  to  entitle  the  abutting 
sion  in  respect  to  property  damaged,  owner  to  a  recovery.  See  posi,  {  1254. 
although  without  that  provision  he  In  Iowa,  tlie  code  makes  a  distinc- 
would  nave  no  recovery  tnerefor.  See  tion  between  steam  railways  and  horse 
po»t,  t  1253.  nulways,  ownere  of  abutting  lots  be- 
Nwraaka.  Under  the  constitutional  ing  entitled  to  dantagee  when  steam 
provision  of  this  State  giving  com-  raUways  are  built  along  streets,  but  not 
pensation  for  property  "  damaged "  as  when  horse  railways  are  so  built. 
well  as  for  property  "token^"  the  SeaJrs  v.  Marshalltown  St.  R.  Co.,  85 
courts  have  held  that  the  depnvation  Iowa,  742. 

of  any  right  in  the  street  necessary  to         The  damageg  resulting  from  the  con- 

the  enjoyment  of  the  lot  is  special  and  struction  of  the  railroad  in  the  street 

pecuUar  damage  to  the  property  wtiich  must  be  paid  before  con^niction  under 

IS  not  common  to  the  pubhc  generally,  the  provisions  of  the  Constitution  of 

and  that  the  right  to  construct  a  street  Washington,  State  v.  King  County  Su- 

railroad   pursuant    to    legislative    and  perior  Ct.,   26  Wash.   278;    and  also 

municipal  authority  is  subject  to  the  under    the    Constitution    of    Oeorgia, 

obligation   to   make   compensation   to  AthensTerminalCo.  v.  Athens  Foundry 

lotHDwners  who  suffer  special  damages  &  Machine  Works,  129  Ga.  393,  401. 

hy    the    obstruction     of    the    street.  But   in    Washingtim,    if   the   abutting 

Gottschalk  v.  Chicago,  B.  &,  Q.  R.  Co.,  owner  has  permitted  the  completion  01 

14 Neb.  550;  Burliiiton  A  M.  R.  R.  Co.  the    railroad    without    objection,    his 

o.  Reinhackle,  15  Neb.  279;   Omaha  &  remedy  is  limited  to  an  a^an  for  com- 

R.  V.  R.  Co.  V.  Rogers,  IS  Neb.  117;  t>«nsatu>n,  and  he  cannot  obtain  redress 

Republican  Val.  R.  Co.  v.  Fellers,  16  oy  enjoining  its  operation.    Kakeldy  v. 

Neb.  169;  Chicago,  K.  A  N.  R.  Co.  v.  Columbia  A  P.  S.  R.  Co.,  37  Wash.  675. 
Hazels,  26  Neb.  364;    Atchison  &  N.        In  many  jurisdictions  Ih«  recovery 

R.  Co.  V.  Boemer,  34  Neb.  240;    Chi-  of  these  damages  is  by  an  action  at  law 


R.  I.  A  P.  R.  Co.  V.  Sturey,  55   in  which  a  single  recovery  is  j 
137 ;  Stehr  t>.  Mason  City  &  F.  D.  alt  damages  past,  present,  an 
L.  Co.,  77  Neb.  641.  See  Denver  A  S.  F.  R.  Co.  v.  Hannmn, 


Penntyl'Bania.    Under  the  ronstitu-  43  Colo.  122;  Staton  c,  Atlantic  C.  L.  R. 

tional  prevision  of  this  State,  a  steam  Co.,  147  N.  Car.  428.    This  is  also  the 

railroad  laid  down  in  a  street  in  front  rule  in  lUituns,  see  post,  f  1253 ;  and 

of  a  man's  premises  with  trains  con-  in  Texas,  post,  J  1257. 
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evolved  and  developed  by  judicial  decision,  and  the  changed  attitude 
of  the  courts  b  in  many  cases  to  be  attributed  wholly,  or  in  part,  to 
the  recognition  of  this  principle.'  But  in  considering  and  applying 
the  authorities  it  must  always  be  carefully  kept  in  view  that  whatever 
may  be  the  general  principles  adopted  in  the  different  jurisdictions, 
many  minor  differences  and  variations  in  the  course  of  judicial 
decision  are  to  be  found,  and  the  precise  rights  of  abutting  owners 
and  the  exact  liability  of  a  steam  or  commercial  railroad  company 
can  only  be  determined  by  a  careful  consideration  of  the  decisions  of 
the  particular  State  where  the  question  arises.  A  separate  and  inde- 
pendent examination  of  the  decisions  of  each  of  the  States  of  the 
Union  is  beyond  the  scope  of  this  work,  but  a  statement  of  the  rules 
adopted  in  some  of  these  States  in  important  cases  will  be  found 
instructive  and  valuable  in  illuminating  the  general  principles 
involved. 

§  1253.  BaUnwds  In  Stzosta:  Bute  in  IDlnola.  —  In  Illinois  it  was 
held  in  an  early  case  that  where  the  jee  of  a  street  was  vested  in  the  eiiy, 
and  the  city  was,  by  statute,  given  exclusive  control,  the  owner  of 
property  abutting  upon  the  street  was  not  entitled  to  recover  com- 
pensation or  damages  for  the  construction  and  operation  of  a  steam 
railroad  therein  pursuant  to  legislative  authority,  or  authorized  peiv 
mission  or  grant  of  the  ri^t  from  the  municipality,'  and  it  followed 
therefrom  that  the  abutter  had  no  standing  in  court  to  enjoin  such 
construction  and  operation.  If,  however,  the  fee  of  the  street  is  in 
the  eAvtter,  it  has  always  been  the  rule  in  Illinois  that  the  construc- 
tion and  operation  of  an  ordinary  steam  or  commercial  railroad 
therein  constitutes  an  additional  servitude  or  burden  upon  the  fee, 
and  before  the  railroad  company  can  lawfully  appropriate  the  street 
to  the  use  of  its  railroad,  it  must  condemn  the  abutting  owner's 
interest  therein,  although  it  may  be  authorized  by.  statute  or  by  dty 
ordinance  to  lay  its  tracks  therein.'  An  abutting  owner  who  owns 
the  fee  of  the  street  is  entitled  to  enjoin  the  construction  of  a  steam 
or  commercial  railroad  where  no  compensation  has  been  made  for 

'  See  ante,  i  1245.  691;    IndianapoliB,  B.  &  W.  R.  Co.  v. 

'  Moses  p.  Pittsburgh  Ft.  W.AC.  R.  Hartley,  67  flL  439 ;  StetBon  ».  Chicago 
Co.,  21  m.  516;  Murphy  v.  Chicaeo,  &  E.  R.  Co.,  75  lU.  74;  Bond  v.  Penn- 
29  Ul.  279.  See  also  IndianapoliB,  B.  Bylvania  Co.,  171  HI.  508,  rev'g  69  HI. 
A  W.  R.  Co.  V.  Hartley,  67  111.  439;  App.  607;  O'CoimeU  v.  Chic«o  Tec 
Chicago,  B.  A  Q.  R.  Co.  o.  McGinniH,  minal  Transfer  R.  Co.,  184  fll.  308; 
79  lU.  269;  Olney  v.  Wharf,  115  111.  Rock  Island  &  P.  R.  Co.  v.  Johiuon, 
519,  523;  Chicago  &  E.  1.  R.  Co.  v.  204  lU.  488,  493;  Wilder  «.  Aurora, 
Loeb,  US  lU.  203.  D.  &  R.  El.  R.  R.  Co.,  216  HI.  493, 

•  Atchison,  T.  &  S.  F.  R.  Co.  v.  Gen-  627. 
eral  Electric  R.  Co.,  1 12  Fed.  Rep.  689, 
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the  additional  servitude  or  burden  imposed  upon  hia  interest  therein.' 
But  it  is  also  the  rule  that  oectipns  upon  a  public  street  impose  no 
additional  servitude  or  burden  on  the  fee  when  they  aid  and  facili- 
tate its  use  for  the  purposes  of  travel  and  transportation.  A  street 
railroad  is  an  ordinary  use  of  the  street,  being  merely  a  modification 
of  the  usual  method  of  public  travel  therein,  adding  thereto  an  addi- 
tional mode  of  conveyance;  and  legislative  permission  to  a  street 
railroad  company  to  lay  its  tracks  and  operate  its  cars  in  a  public 
street  is  not  a  grant  of  an  additional  servitude  or  easement  in  the  soil 
of  the  street  and  inflicts  no  damage  on  the  owner  of  the  fee.  Hence, 
the  owner  of  the  fee  is  not  en  tided  to  damages  or  compensation  there- 
for, either  under  the  rules  of  the  common  law  or  by  virtue  of  the  pro- 
vision of  the  Constitution  shortly  to  be  referred  to,  which  secures 
to  property  owners  the  nght  to  compensation  when  their  property 
is  "damaged"  as  well  as  when  it  is  "taken"  by  the  construction  of 
a  public  improvement.'  But  in  1870  a  new  Constitution  was  adopted 
in  this  State  which  contained  a  provision  that  private  property 
shall  not  be  taken  or  damaged  for  public  uses  without  just  compen- 
sation.* Under  this  provision,  the  owners  of  property  abutting  on  a 
city  street,  although  tliey  may  not  own  the  fee  thereof,  are  entitled 
to  compensation  for  any  obstruction  or  injury  to  the  right  of  user  or 

>  Bond  V.  Fenn^lTania  Co.,  171  to  compensation  bs  for  the  impomtioii 
HI.  508,  rcv'K  69  HI.  App.  507  (dis-  of  an  additional  burden  thereon  by 
tinguishing  Do&oe  v.  lAke  Street  El.  reason  of  the  conatrucUon  of  the  tracks 
R.  Co.,  165  Ul.  6101;  O'ConneU  v.  of  a  ttrtet  raiiroad  along  the  street 
Chicago  Teimin&l  Transfer  R.  Co.,  184  under  penniBsion  from  tu  city  in  the 
111.  3(%;  Davenport  &  R.  I.  Bridge  R.  absence  of  special  and  peculiar  damaze 
&  T.  Co.  V.  Johnson,  188  ID.  472.  An  affecting  the  ordinal^  operation  of  the 
owner  of  abutting  property,  who  is  steam  mlroad.  Chicago,  B.  &  Q.  R. 
also  the  owner  of  Uie  fee  of  the  street,  Co.  t>.  West  Chicago  St.  R.  Co.,  156  111. 
may  maintain  an  action  in  Iretpaaa  255.  The  right  of  a  steam  or  com- 
against  a  steam  railroad  corporation  merdal  railroad  to  crom  a  street  is  sub- 
to  recover  damage  sustained  by  laying  ordinate  to  the  use  of  the  street  for 
its  tracks  upon,  and  using  the  s&cet  ordinary  street  purposes.  The  opera- 
tor its  purposes  as  a  right  of  way,  tion  of  a  stieet  railroad  is  an  ordinary 
^though  the  rtulroad  company  may  street  purpose.  Hence,  the  st«am  lail- 
be  autdoiiwd  so  to  do  by  or£nance  road  company  is  not  entitled  to  com- 
passed under  power  conferred  by  the  pensation  for  the  constructian  of  the 
legislature.  Indianapolis,  B.  ft  W.  R.  street  railway  along  the  street  and 
Co.  tr.  Hartley,  67  III.  439.  across  its  tracks.    Atchison,  T.  ft  S.  F. 

■  Atchison,  T.  ft  S,  F.  R.  Co.  v.  R.  Co.  v.  General  Elect.  R.  Co.,  112 
General  Electric  R.  Co.,  112  Fed.  Rep.  Fed.  Rep.  689.  An  dectric  gtreet  raU- 
689,  691;  Pittsbuiih,  Ft.  W.  A  C.  R.  way  is  not  the  impomtion  of  an  addi- 
Co.  e.  Reich,  lOI  111.  157;  Chicago,  B,  tional  servitude  or  burden  upon  the 
ft  Q.  R.  Co.  V.  West  Chicago  St.  R.  Co.,  fee  whether  the  fee  of  the  street  be  in 
159  ni.  2S5;  Bond  v.  Pennsylvania  Co.,  the  abutter  or  in  the  city.  Rsnken  c. 
171  m.  608,  513;  General  Electric  R.  St.  Louis  ft  B.  S.  R.  Co.,  98  Fed.  Rep. 
Co.  V.  Chicago  A  W.  I.  R.  Co.,  184  lU.   479. 

S88,  rev'g  84  111.  App.  640.    A  st«am        ■  Constitution,   mincns,   1870,  Art. 
or  eontmercial  raHroaa  company  which  ii,  {  13. 
owns  the  fee  of  a  street  is  not  entitled 
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enjoyment  o(  their  private  property  by  which  the  owner  sustiuns 
some  special  pecuniary  damage  in  excess  of  that  sustained  by  the 
public  generally.'  But  this  constitutional  provision  does  tuH  rehire 
tite  prepaymait  of  the  damages  for  consequential  injuries  as  s  con- 
dition precedent  to  the  exercise  of  a  grant  of  power  to  construct  a 
railroad  in  a  street  or  make  a  public  improvement'  And  when  the 
fee  of  the  street  is  in  the  city,  the  effect  of  the  constitutional  provi- 
sion is  not  to  create  any  property  right  or  easement  in  the  abutter 
which  he  did  not  previously  have.  Hence,  when  the  city,  and  not 
the  abutter,  holds  the  fee  of  the  street,  such  damages  as  the  abutting 
owner  may  suffer  from  the  laying  of  a  steam  railroad  track  in  the 
street  are  merdy  amseqveniial  so  far  as  they  affect  the  abutting 
property.  The  railroad  is  of  a  permanent  character,  and  all  dam- 
ages for  past  and  future  injury  to  the  property  of  the  abutter  may  be 
recovered  in  an  action  at  law,  and  one  recovery  in  such  case  is  a  bar 
to  all  future  actions  for  the  same  cause.'  As  the  construction  and 
operation  of  the  railroad  do  not  take  any  property  of  the  abutter, 
and  the  damages  are  only  consequential  in  their  nature,  and  as  there 
is  an  adequate  remedy  at  law,  the  abutting  owner  ia  not  eniiUed  to 
an  injunction  to  restrain  the  construction  and  operation  of  the  rail- 
road.*   The  result  of  the  decisions  in  this  State  seems  to  be  that  the 

'  Chicago  V.  Taylor,  125  U.  S.  161;  Co.  v.  McAuIey,  121  HI.  160;   Kanka- 

Stone  «r.  FMrbury,  P.  &  N,  W.  R.  Co.,  kee  ft  S.  R.  Co.  e.  Horan,  131  111.  288; 

68  HI.   394;    Rigitev  v.   Chicago,   102  Lake  Erie  ft  W.  R.  Co.  t>.  Scott,  132 

UL  64;    Chicago  ft  W.  I.  R.  Co.  v.  lU.  429;  Gait  v.  Chicago  A  N.  W.  R. 

Ayna,  106  111.  Sll;  Chioago  ft  E.  I.  R.  Co.,  157  lU.  125.  130;   Dcmne  v.  Lake 

Co.  V.  Loeb,  118  lU.  203;  Lake  Erie  ft  St.  El.  R.  Co.,  165  Ul.  510;  Lake  Erie 

W.  R.  Co.  o.  Scott,  132  111.  429;   Penn  ft  W.  R.  Co.  v.  PurceU,  76  Dl.  Am>. 

Hut.  L.  Ins.  Co.  V.  Heiss,  141  Ul.  35;  573;   Metropolitan  W.  S.  Elev.  R.  Co. 

VSinoiB  Cent.  R.  Co.  v.  Turner,  194  Ul.  v.  Goll,   100  III.  App.  323;    Rockford 

675;   Calumet  ft  C.  C.  ft  Dock  Co.  v.  ft   I.  R.  Co.  v.  Keyt,  117  HI.  App. 

Iforaweti,  195  HI.  398;    llLinoia  Cent.  32. 

R.  Co.  V.  Davis,  71  lU.  App.  89;   lUi-        '  Lone  *.  North  Chicago  City  R. 

noia  Cent.  R.  Co.  v.  Wolf,  95  Ul.  App.  Co.,   32    Fed.   Rep.   270;    Stetson  o. 

74.     Bee  also  People  v.  Walsh,  96  III.  Chicago  ft  E.  R.  Co.,  75  111.  74;   Pat- 

232.     Under  this  provision  of  the  lUi-  temin  v.  Chicago,  D.  ft  V.  R.  Co.,  75 

noil  Cooatitution  the  right  to  recover  111.   688;    Peona   ft  R.    I.   R,   Co.  v. 

compenaation  for  property  "damaged"  Scberti,  84  111.  135;  Penn  Mut.  L.  loa. 

VMta  in  the  owner  thereof  at  the  time  Co.  v.  Heias,  141  111.  35;    Parker  v. 

of  the  construction  of  the  railroad  or  Catholic  Bishop,  146  lU.  158;  CbicaKO, 

the  damaging  of  the  property^ and  doea  B.  ft  Q.  R.  Co.  v.  West  Chicago  St.  R. 

not  paaa  to  a  purehaaer.     Chicago  ft  Co.,  156  lU.  255,  273;    People  v.  G^- 

E.  LR.  Co.  t.  Loeb,  118  111.  203;  Oalt  era!    Electric    R.    Co.     172    III.    129; 

«.  Chicago  ft  N.  W.  R.  Co.,  157  111  Penn^lvania  Co.  v.  Chicago,  181  Dl. 

125.  289,  297;    Wilder  v.  Aurora,  D.  ft  R. 

'  Lorie  «.  North  Chicago  City  R.  Elect.  R.  Co.,  216  Ul.  493;  Chicago  ft 

Co.,  32  Fed.  lUp.  270;  Parkem.  Catho-  W.  I.  R.  Co-  v.  Genera!  Electric  R.  Co., 

Ho  Bishop,  146  111.  158.  79  Dl.  App.  569;  Atchison  T.  ft  S.  F. 

■  Chicago  ft  A.  R.  Co.  v.  Maher,  91  R.  Co.  v.  Haegerldn,  114  III.  App.  222; 

Ul.   312;    Chicago  ft  E.   I.  R.   Co.  v.  Walther  ».  Cbcago&W.  I,  R.  Co.,  117 

Loeb,  118  lU.  203;  Chicago  ft  E.  I.  R.  111.  App.  364,  aff'd  215  111.  456.    See 
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right  of  the  abutting  owner  who  does  not  own  the  fee  of  ihe  street 
to  recover  damages  or  compensation  for  injury  sustained  throu^ 
the  construction  and  operation  of  a  railroad  Uierein  depends  entirely 
upon  the  constitutional  provision  requiring  comp^isation  to  be 
made  for  property  damaged  as  well  as  for  property  taken  for  public 
use.  The  courts  of  this  State  do  not  appear  to  have  recognized  that 
the  abutter  has  any  ■pro'perty  right  or  eaaemeTU  in  a  street,  the  fee  of 
which  is  in  the  city,  which  is  taken  or  impaired  by  the  construction 
of  a  steam  or  commercial  railroad.  It  would  also  appear  that  the 
Supreme  Court  of  this  State  does  not  agree  with  the  deci^ons  of 
the  New  York  G>urt  of  Appeals,  and  holds  that  no  property  right 
or  easement  in  the  street  if  taken  by  the  construction  and  operation 
of  an  elevated  ratiroad  in  the  street  in  front  of  his  property,  for  it  has 
held  that  the  damages  therefrom  are  purely  consequential  in  their 
nature,  that  no  property  right  is  taken  thereby,  and  that  the  abutter 
having  an  adequate  remedy  at  law  must,  even  in  the  case  of  an 
devoted  railroad,  obtain  his  redress  by  an  action  at  law,  and  not  by 
injunction.*  But  in  the  case  of  an  elevated  railroad,  just  as  in  the 
case  of  a  steam  surface  railroad,  the  grant  of  authority  by  a  city 
to  an  elevated  railroad  company  to  construct  its  railroad  in  the 
street  does  not  relieve  the  company  from  liability  under  the  Constitu- 
tion for  damage  to  abutting  property.  If  the  abutting  property  b 
depreciated  in  value  by  the  construction  and  operation  of  an  ele- 
vated railroad,  the  owner  may  recover  damages  under  the  con- 

abo  Osborne  v.  Missouri  Pac.  R.  Co.,  railroad.    Patterson  v.  Chicago,  D.  ft 

147  U.  a.  248.  V.  R.  Co.,  75  111.  688;  Doane  *.  Uke 

In  lUiwU,  the  courts  deny  to  an  St.  Elev.  K.  Co.,  165  Dl.  £10;  GenenI 

abutter   the   right   to  enjoin  the   con-  Elect.  R.  Co.  v.  Chicago  &  W.  I.  R.  Co., 

HtructJon  of  any  ruh^iad  in  the  street  184  111.  588;    Rockford  &  I.  R.  Co.  v. 

tnlhtmi     lawful     authority.       Redress  Keyt,  117  BI.  App.  32:   Thornton  t>. 

against  an  unlawful  and  unauthorized  Steveos  Coal  Co.,   117  111.  App.  376. 

appropriation  of  the  street  may  be  had  But,   under  some  circumstanoee,  the 

at  the  suit  of  the  State  or  of  the  mu-  Federal  Courts  in  caaee  cconing  origin- 

nidpality.    People  v.  Decatur,  S.  &  St.  ally    within    their    jurisdiction    have 

L.  R.  Co.,  120  111.  App.  229;   Chicago,  given   an   injunction   to   an   abutting 

R.  I.  A  P.  R.  Co.  D.  People,  120  01.  owner  who  is  not  the  owner  of  the  fee 

App.  306.    But  according  to  the  rule  of  the  street  when  he  h^s  shown  that 

adopted  in  the  courts  of  the  State  the  he  is  irreparably  damaged  by  the  con- 

abutter  must   obtain   his   redress   for  struction   of  a  steam   railroad   in  the 

loss  and  injury  which  he  sustains  by  street  without  authority  of  law,  and 

reason  <^  the  unauthorized  construe-  have  refused  to  follow  the  decisions  of 

tion  of  a  railroad  in  the  street  by  an  the  State  courts.     General  Electric  R. 

action  at  law,  and  the  right  of  recovery  Co.  v.  Chicago,  I.  &  L.  R.  Co.,  98  Fed. 

in  that  action  is  not  defeated  by  the  Rep.  007;  a.  c.  107  Fed.  Rep.  771. 

fact  that  the  railroad  company  lika  no  ^  Blodgett  v.  North  Western  Elev. 

authority  to  nutintain  and  operate  its  R.  Co^  80  Fed.  Rep.  601 ;    Doane  v. 

railnml.    The  recovery  of  the  abutter  Lake  Street  Elev.  R.  Co.,  166  Dl.  SIO; 

is  governed  by  the  same  rules  as  if  Phelps  v.  Lake  Street  Elev.  B.  Co.,  60 

the  railroad   cor^raUon   were   legally  III.  App.  471. 
authorized  to  msintun  and  operate  ite 
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atitudonal  provision  referred  to,  and  hb  right  of  recovery  is  not 
limited  to  tortious  acts.  He  ma^  sue  after  the  raihoad  is  constructed, 
but  the  measure  of  damages  and  the  rules  of  evidence  are  the  same 
as  thou^  a  condemnation  proceeding  liad  been  brought  to  deter- 
mine the  damages  prior  to  construction.' 

I  1254.  Bailioads  in  Strssta:  Bnle  la  ICliioori,  —  In  Missouri  it 
appears  to  be  considered  that  every  owner  of  a  lot  abutting  on  a 
public  street,  besides  the  ownership  of  the  proper^  itself,  has  rights 
appurtenant  thereto  which  form  a  part  of  the  estate,  among  which 
may  be  named  an  easement  (or  the  free  admission  of  light  and  pure 
air,  and  the  right  of  ingress  and  egress  to  and  from  the  proper^. 
The  interest  of  the  lot-owner  in  the  adjacent  street  is  a  peculiar 
interest,  which  neither  the  local  nor  the  general  public  can  pretend 
to  claim ;  a  private  right  in  the  nature  of  an  incorporeal  heredita- 
ment legally  attached  to  the  contiguous  ground ;  an  incidental  tide 
to  certain  facilities  and  franchises  which  is  in  the  nature  of  proper^, 
and  which  can  no  more  be  appropriated  against  the  owner's  wiD 
than  any  tangible  property  of  which  he  may  be  the  owner.  Deriv- 
ing the  owner  of  these  incorporeal  hereditaments  by  interfering  with 
tiieir  full  enjoyment  in  the  appropriation  of  the  street  to  a  new  and 
different  public  use  from  that  ort^nally  contemplated  would  un- 
doubtedly be  a  damage  within  the  constitutional  provision  of  this 
State  requiring  compensation  to  be  made  for  property  taken  or 
damaged  (or  public  use.*  But  the  courts  of  this  State  are  also  of  the 
opinion  that  the  laying  of  a  railroad  track  of  any  kind  in  the  street, 
at  grade,  and  operating  the  road  in  the  usual  manner,  is  not  applying 
the  street  to  a  new  public  use  which  requires  the  payment  of  com- 
pensation for  damage  to  the  property.  When  land  is  dedicated 
generally,  and  without  restrictions,  or  condemned  for  a  public  street 
in  a  town  or  city,  the  owner  of  the  abutting  lots  who  secures  the  bene- 
fit of  the  street,  and  persons  who  purchase  and  improve  property 
thereon,  hold  their  property  rights  subject  to  all  the  uses  to  which 
the  street  may  be  lawfully  subjected  by  the  public.  The  uniform 
course  of  decision  in  thb  State  is  that  the  laying  of  a  railroad  track 

I  Aldig  e.  Union  Elev.  R.  Co.,  203  tude  or  unlawful  use.  These  remarira 
111.  567;  Chicago  Office  Building  v.  an  qualified  and  explained  in  Aldis 
Lake  St.  Elev.  R.  Co.,  87  111.  App.  £94.  p.  Umon  Elev.  R.  Co.,  203  III.  567,  died 
In  Doane  v.  Lake  St.  Elev.  R.  Co.,  165  tupra. 

III.  610,  518,  remarks  are  to  be  found  *  Oeibome  r.  Missouri  Pac  R.  Co., 
to  the  effect  that  when  the  fee  of  a  147  U.  S.  248,  256;  Gaus  Mff.  Go.  «. 
street  is  in  the  city,  the  construction  St,  Louis,  K,  A  N.  W,  R.  Co.,  113  Mo. 
of  on  elevated  railroad  therein  does  308;  DeGeofrojr  v.  Herchanta  Bridge 
not  subject  the  street  to  a  new  servi-  Terminal  R.  Co.,  179  Ho,  698. 
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on  the  established  grade  and  operating  a  steam  or  commercial  rail- 
load  thereon  in  the  transaction  of  commercial  business  along  the 
street,  under  proper  legislative  authorit;,  is  not  a  perversion  of  the 
hi^way  from  its  original  purposes/  Tie  right  to  a  recovery  under 
the  amstUvtional  provision  against  the  taJeiTig  or  damaging  of  "prop- 
erty for  public  use  is  also  denied,  because  in  the  contemplation  of 
the  law  DO  additional  burden  or  servitude  is  imposed  upon  the 
street  and  the  abutter  sufFers  no  injury  of  which  the  law  can  take 
cognizance.^  But,  in  this  State,  thb  doctrine  seems  to  be  qualified, 
if  the  street  is  so  narrow  or  the  railroad  use  is  so  extensive  as  to  neces- 
sarily destroy  the  usefulness  of  the  street  as  a  public  way  and  deprive 
the  owners  of  property  of  their  means  of  access.  A  city  having  au- 
thority to  authorize  the  construction  and  operation  of  railroads  in 
(he  streets  is  not  authorized  to .  grant  a  right  which  destroys  the 
public  way,  and  the  construction  of  a  railroad  under  such  circum- 
stances creates  a  niiisance,  giving  a  cause  of  action  to  abutters 
whose  access  to  their  property  is  destroyed.*     But  the  construction, 

'  Osborne  v.  Hisaouii  Pac.  R.  Co.,  anticipated  bv  plaintiff  as  a  probable 

147  U.  S.  248,  257;   Lackland  v.  Nortb  use  when  it  bought  itfl  property  and 

Miaflouri  R.  Co.,  31  Mo.  180;    Porter  erected  its  improvements." 
i>.  North  Hisaouri  R.  Co.,  33  Ho.  128;        ■  Gaiu  Mfg.  Co.  v.  St.  Lovds,  K.  & 

Croaa  v.  St.  Louis,  K.  C.  ft  N.  R.  Co.,  N.  R.  Co.,  113  Mo.  308.    A  slatab:  pro- 

77  Mo.  318,  321;  Rude  v.  St.  Louis,  93  vided  that  any  T»lroad  corporation 

Ho.  408,  414;    Kansas  (^ty,  St.  J.  &  constructing  a  railroad  in  a  street  "be- 

0.  B.  R.  Co.  V.  St.  Joseph  Terminal  R.  fore  biking  or  damaging  any  property 
Co.,  97  Ho.  467,  469;  anith  p.  Kansas  in  the  construction  of  a  railroad'' 
aty,  St.  J.  ft  C.  B.  R.  Co.,  98  Mo.  20,  should  cause  the  damages  to  be  ascer- 
24;  Gaus  Mfg.  Co.  v.  St.  Louis,  K.  ft  tained  or  paid.  The  court  held  that, 
N.  W.  R.COj,  113  Mo.  308;  Lockwood  in  law,  no  damages  were  caused  by  the 
V.  Wabash  R.  Co.,  122  Mo.  86,  97;  ordinary  construction  of  a  railroad  on 
Stephenson  e.  Hissouri  Pao.  R.  Co.,  68  the  surface,  and  that  there  could  be  do 
Mo.  App.  642, 649 ;  Foudry  e.  St.  Louis,  recovery  under  this  Btatut«.     Ruckert 

1.  H.  ft  8.  R.  Co.,  130  Mo.  App  104.  v.  Grand  Ave.  R.  Co.,  163  Mo.  260; 
An  ordinary  horse  street  railroad  is  nob  Nagel  v.  lindell  R.  Co.,  167  Ho.  89, 
an  additional  burden  or  servitude  upon  98. 

a  dty  street.  Ransom  n.  CitJiens^  R.  *  Dubach  v.  Hannibal  ft  St.  J.  R. 
Co..  104  Mo.  375.  Co.,  89  Ho.  483;  Lockwood  t>.  Wabaah 

In  Gaus  Mfg.  Co.  t>.  St.  Louis,  K.  ft  R.  Co..  122  Mo.  86;  Knapp  v.  St.  Lows 
N.  W.  R.  Co.,  113  Mo.  308,  the  court  Transfer  R.  Co.,  126  Mo.  26;  Schulen- 
aaid:  "It  appears  from  the  evidence  bergft  B.  L.  Co.  v.  St.  Louis,  K.  ft  N. 
that  the  only  substantial  damage  W.  R.  Co.,  129  Mo.  465;  Sherlock  v, 
which  was  special  to  plaintiff  and  not  Kansas  Gtv  B.  R.  Co.,  142  Ho.  172; 
common  to  the  pubhc,  shown  by  it,  Corby  v.  Chicago,  R.  L  ft  P.  R.  Co., 
conost^d  in  the  mterference  with  its  150  Ho.  467;  Nagel  d.  Lindell  R.  Co., 
free  access  from  the  street  to  its  factory;  167  Mo.  89,  97;  DeGeofroy  «.  Mer- 
the  obstruction  of  light  and  air  across  chants'  Bridge  Temdnal  R.  Co.,  179 
the  open  street;    smoke,  cinders,  and   Mo.  698,  7151 

dust  from  engine  and  trains;  noise  and  A  railroad  cannot  be  constructed 
janing  of  the  ground;  all  caused  by  on  a  ddewalk  thereby  <^)t^veting  (A« 
the  movement  of  trains.  These  may  access  to  abutting  premises.  Knapp 
cause  damage  to  and  depreciation  of  v.  St.  Louis  Transfer  R.  Co.,  126  Mo. 
the  value  of  the  property,  but  the  dam-  26;  Schulenbera  ft  B.  L.  Co.  e.  St 
Me  results  from  a  legitimate  use  of  Louis,  K.  ft  N.  W.  R.  Co.,  129  Mo.  455. 
the  street  and  which  might  have  been  If  a  steam  or  commercial  railroad  com- 
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maintenance,  and  operation  of  an  devaied  railroad  in  a  city  street, 
whether  the  fee  thereof  be  in  the  abutter  or  in  the  city,  is  the  pe^ 
manent  and  exclusiye  appropration  of  a  portion  of  the  street  to 
the  erection  of  the  railroad  structure  and  the  operation  of  trains 
thereon,  and  when  constructed  and  maintained  under  legislative 
authority,  it  is  a  taking  of  rights  or  easements  of  abutters  in  the 
street  for  which  compensation  must  be  made.*  Hie  result  of  the 
decisions  of  this  State  seems  to  be  that,  although  property  ri^ts  in 
the  nature  of  easements  in  the  street  are  recognized  as  appurte- 
nant to  abutting  property,  these  property  rights  or  easements  are 

p&ny  raiiM   embankmerUt   in    b,   city  fications;'  that  it  does  not  include  the 

street,  Oiereby  obatnieiing  aaxas  to  abut-  right  to  grant  s  railroad  the  exclusive 
ting  property,  the  company  is  liable  lue  of  the  surface  of  a  street  evea 
in  daniages.  Cross  v.  St.  Louis,  K.  C.  when  laid  at  grade.  Neither  can  the 
&  N.  R.  Co.,  77  Mo.  318;  Smith  v.  municipal  authority  grant  to  a  railroad 
Kaniuui  CSty,  St.  J,  &  C.  B.  R.  Co.,  company  such  uae  of  a  street  as  will 
fl8  Mo.  20,  24.  There  can  be  no  re-  destroy  or  unreasonably  inteifere  with 
coveiy  against  an  eUctric  street  rati'  the  nght  of  an  abutting  proper^ 
way  unless  it  is  so  defectively  con-  holder  of  acceu  to  or  egrett  rrom  hu 
atructed  as  to  prevent  the  concurrent  property,  or  deprive  him  of  tuB  ease- 
use  of  the  highway  by  the  public  in  ment  of  light  and  otr  from  the  stnet. 
the  ordinary  course  of  travel.  Placke  The  street  on  which  a  railroad  la  con- 
«.  Union  Depot  R.  Co.,  140  Mo.  634.  stmcted  on  the  grade  cannot  be  uaed 
>  In  DeGeofroy  v.  Herchanto*  for  side  tracks,  the  storing  of  cars,  for 
Bridge  Terminal  R.  Co.,  179  Mo.  698,  water  tanks  or  like  structures.  FoiirOt: 
the  court  considered  the  qtieatioa  That  the  right  to  construct  a  railroad 
whether  the  owner  of  abutting  prop-  in  a  public  street  at  etade  by  authority 
erty  was  entitled  to  compensation  for  of  municipaj  grant  nas  been  too  long 
the  construction  and  opeistion  of  an  acquiesced  in  and  too  many  righta 
eUa^d  ratiroad  in  the  street.  The  have  been  vested  on  the  fiuCh  of  the 
court  reviewed  its  previous  deoirions  decisions  affirming  such  ri^ht,  to  now 
and  deduced  therefrom  the  following  question  such  a  n^ht  act^uired  on  the 
conclusions:  "Firtt:  The  owner  of  faith  of  such  adjudications.  FifA: 
property  abutting  on  a  pubUc  street  That  whether  an  elevated  railroad, 
or  highway  in  this  State  has  an  ease-  constructed  on  permanent  pillars  or 
ment  in  such  street  of  air,  light,  and  arches  in  the  street  so  as  to  shut  out  the 
aecett  to  and  from  his  property  by  said  light  and  sir  of  abutting  owners  and 
street,  whether  the  fee  to  the  same  interfere  with  the  froe  use  of  the  street 
is  in  the  municipality  or  the  abutting  and  their  access  to  and  from  tt^ 
owners,  and  this  easement  is  property  premises,  is  a  new  and  additional  ser- 
of  which  he  cannot  be  deprived  with-  vitude,  and  not  in  contemplation  wIks 
out  just  compensation.  Second;  That  the  street  was  acquired  or  laid  out,  ia 
the  construction  and  maintenance  of  an  open  question  in  this  State  and  one 
a  tteam  or  street  railroad  on  the  grade  which  we  are  at  hberty  to  decide  on 
of  such  street,  in  pursuance  of  muni-  reason  and  the  analogies  of  the  law." 
cipal  authority,  the  municipal  corpora-  The  oourt  reviewed  the  aulborities 
tion  having  power  to  grant  it,  is  not  a  and,  foUomnq  the  dttiaion  o/  tb  Nta 
new  or  admtumal  Bermtvde  on  the  land  York  Court  of  Appeal*  as  laid  down  in 
upon  which  the  street  is  constructed.  Story  v.  New  York  Elev.  R.  Co.,  90 
but  falls  within  the  use  contemplatea  N.  Y.  122,  held  that  an  elevated  r^ 
when  the  street  was  laid  out  or  oc-  wav  structure  built  in  a  public  street, 
quired  by  the  public.  Third:  That  ana  depriving  the  owners  of  free  aceeaa 
tne  power  of  a  city  or  other  municipal  to  and  from  their  buiI(Ung,  and  of  light 
corpontion  in  Missouri  to  authorize  and  air,  is  on  additional  servitude  and 
the  construction  of  ndlroads  in  the  an  appropriation  of  tba  easements  of 
public  streets  is  'a  modified  right,  a  access,  light,  and  air  which  entitled  the 
right  hedged  about  with  many  quali-  abutting  owners  to  compensation. 
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not  taken  or  damaged  by  the  construction  of  a  railroad  in  the 
street  at  grade,  unless  it  is  constructed  and  operated  under  such 
circumstances  as  practically  to  approfuiate  the  street  to  the  exclusive 
use  of  the  railroad.  A  recovery  of  damages  resulting  from  the 
coDstrucUon  and  operation  of  an  ordinary  steam  railroad  under 
conditions  which  do  not  exclude  public  use,  cannot  be  had  either 
under  the  principles  of  common  law  or  under  the  constitutional 
provision,  but  must  depend  upon  a  statutory  enactment 

§  1255.  BaUroada  in  Straata :  Bula  In  N«w  Tork.  —  In  New  York 
it  is  the  established  doctrine  that,  except  in  the  case  of  a  permanent 
and  exclusive  appropriation  of  some  part  of  the  street  to  the  exclu- 
sion of  the  general  public  by  a  stationary  structure  such  as  an  ele- 
vated railroad,  the  right  of  an  abutter  to  compensation  for  the  con- 
struction of  a  railroad  in  the  street  or  highway,  whether  it  be  a  steam 
or  commercial  railroad,  or  a  horse  or  street  railway,  is  dependent 
upon  the  title  to  the  fee.  If  the  fee  of  die  street  or  highway  be  vested 
in  the  public  or  in  the  municipality  in  trust  for  public  use,  and  if  the 
abutter  has  no  tide  thereto,  the  conatmetion  of  an  ordinary  steam 
raibroad  on  the  surface  of  the  street  does  not  take  any  ■property  of  the 
abutting  owner,  is  a  lawful  and  proper  use  of  the  street,  and  any 
loss  or  injury  resulting  to  the  abutting  property  therefrom  is  damnum 
absque  injuria}  But  If  the  public  have  only  a  mere  easement  or 
right  to  use  the  street  for  street  purposes,  and  the  title  to  the  fee  is 
vested  in  the  owners  of  the  abutting  property,  the  construction  and 
operation  of  a  steam  or  commercial  railroad  at  grade  b  the  imposi- 
tion of  a  new  and  additional  servitude  upon  the  soil  which  entitles 
the  owner  thereof  to  compensation  for  the  property  thereby  taken.^ 
In  this  State,  no  distinction  b  made  with  respect  to  the  ri^ts  of  an 
abutter  to  compensation  between  an  ordinary  street  railroad  and  a 
steam  or  conmiercial  railroad.  If  the  fee  of  the  street  be  in  the 
public  or  in  the  municipality  in  trust  for  public  use,  an  ordinary 
street  horse  railway  is  held  to  be  only  an  appropriation  of  the  street 
to  the  purposes  for  which  it  was  intended,  and  the  abutter  b  not 

'  Williaiiw  ».  New  York  Central  R.  4  H.  R.  Co.;  74  N.  Y.  App.  Kv.  434, 

Co.,  16   N.  Y.    97,  oWter,-   Wager  ».  435.    Supra,  %  1248. 
Trt^y  U.  R.  Co.,  2S  N.  Y.  526,  633;         '  WiUiams  v.   New  York  Cent.   R. 

Fobea  v.  Rome,  W.  &  0.  R.  Co.,  121  Co.,  16  N.  Y.  97;   Bissell  v.  New  York 

N.  Y.  505,  508;    Kane  v.  New  York  Cent.  R.  Co.,  23  N.  Y.  61;   Carpenter 

Elev.   R.   Co.,    125   N.    Y.    IM,    176;  *.  OBWego  4  B.  R.  Co.,  24  N.  Y.  665; 

Reining  *.  New  York,  L.  &.  W.  R.  Co.,  Mahon  v.  New  York  Cent.  R.  Co.,  24 

128N/Y.  157,  162;  Conabeerr.  N.  Y.  N.  Y.  658;    Wager  ».  Troy  Union  R. 

Cent.  4  H.  R.  R.  Co.,  156  N.  Y.  474,  Co.,  25  N.  Y.  526;   Henderson  v.  New 

487;   Drake  v.  Hudson  Riv.  R  Co.,  7  York  Cent.  R.  Co.,  78  N.  Y.  423. 
Barb.  (N.  Y.)  508 ;  Dolan  ».  New  York 
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entitled  to  compensation  in  respect  thereof.*  But  if,  on  the  contrary, 
the  fee  of  the  street  or  highway  be  in  the  abutter,  and  the  ri^t  or 
title  of  the  public  or  of  the  municipality  is  a  mere  easement  or  right 
to  use  the  street  for  street  purposes,  then  the  construction  of  an  ordi- 
nary horse  railroad  was  held  to  be  the  imposition  of  an  additional 
servitude  upon  the  land  of  an  adjoining  proprietor  covered  by  the 
street,  and  the  adjoining  proprietor  is  entitled  to  compensation 
therefor.*  And  when,  with  the  development  of  electricity  as  a  mo- 
tive power,  the  question  came  before  tiie  court  for  review  in  a  case 
growing  out  of  the  construction  of  an  electric  street  railway  over  a 
street  or  highway  the  fee  of  which  was  in  an  abutting  owner,  the 
G)urt  of  Appeals  declared  that  the  rule  which  had  been  adopted 
with  reference  to  horse  or  street  railwaya  had  become  a  nde  of  prop- 
erty which  the  court  could  not  in  justice  overthrow.  Therefore, 
notwithstanding  the  fact  that  many  jurisdictions  have  held  the  con- 
trary doctrine,  the  court  applied  the  doctrine  that  a  horse  railway 
invades  the  property  rights  of  the  owner  of  the  fee  in  a  public  street 
and  imposes  upon  him  a  burden  for  which  he  is  entitled  to  compen- 
sation, and  held  that  the  building  and  operation  of  an  electric  tired, 
railway  must  be  controlled  by  the  same  principle.*    But  when  the 

'  People  17.  I&rr,  27  N.  Y.  188;  rule  laid  down  in  the  former  cues 
Kellinger  v.  Forty-Second  St,  &  G.  S.  was  not  applicable  to  the  latter  class 
B.  Co.,  50  N.  Y.  206;  Knox  v.  New  of  roads.  The  Court  of  Appe^  after 
York  (5ty,  B5  Barb.  (N.  Y.)  404,  examining  the  question,  while  conced- 
411,     Ante,  {  1248.  ing   that   there   was   a   difference   be- 

*  Ciaix  V.  Rochester  City  A  B.  R.  tween  a  steam  railroad  and  a  hone 
Co.,  39  N.  Y.  404;  Fobes  v.  Rome,  W.  nulway  in  the  manner  in  which  the 
&  0.  R.  Co.,  121  N.  Y.  505,  £15;  road  was  coOBtructed  and  the  speed 
Reining  v.  New  York,  L.  &  W.  R.  Co.,  with  which  the  can  were  propelled, 
128  N.  Y.  157,  163;  Clark  «.  Middle-  said,  "But  there  is  precisely  the 
town-Goflhen  Traction  Co.,  10  N.  Y.  same  exclusive  appropriation  of  track 
App.  Div.  354;  s.  c.  IS  N.  Y.  App.  for  the  purposes  intended  in  each  case, 
Div.  031;  HcCniden  v.  Rochester  R.  to  the  absolute  exclusion  of  all  who 
Co.,  S  N.  Y.  Misc.  50,  61,  62,  aff'd  77  may  interfere  with  its  mode  of  opera- 
Hun  (N.  Y.),  609,  161  N,  Y.  623;  tion,"  and  distinctly  held  that  the 
SpoSord  V.  Southern  Boulevard  R.  Co.,  building  and  operation  of  a  horse  r^- 
15  Daly  (N.  YJ,  162,  165;  Thayer  u.  road  in  the  public  streets  of  a  dty  im- 
Rochester  CA.VJ  R.  Co.,  15  Abb.  N.  Cas.   posed   aa   additioD&l    servitude    upon 

gr.  Y.)  52;  Matter  of  Gilbert  Elev.  the  land  of  an  adjoining  proprietor 
.  Co.,  38  Hun  (N.  Y.),  438,  447;  covered  by  a  street,  and  that  such  a 
Edridge  v.  Rochester  City  dc  B.  R.  Co.,  proprietor  could  maintain  a  suit  to 
54  Hun  (N.  Y.),  194,  195;  Matter  of  perpetually  enjoin  a  horse  railway 
Rochester  Elect.  R.  Co.,  67  Hun  company  from  laying  down  its  trac^ 
(N.  Y.),  56,  60;  Syracuse  Solar  Salt  in  the  street  and  from  running  its  cats 
Co.  V.  Rome,  W.  ft  0.  R.  Co.,  67  Hun  over  it.  As  to  this  case,  see  ante, 
(N.  Y.),  163,  161.  i  1248,  note. 

In  Craic  v.  Rochester  aty  ifc  B.  R.  ■  Peck  e.  Schenectady  R.  Co.,  170 
Co.,  39  NT  Y.  404,  the  appellant  in-  N.  Y.  298,  aff'g  67  N.  Y.  App.  Mv. 
sisted  that  there  wsa  a  dicftTidum  be-  359.  See  also  to  the  sanie  eSect, 
tween  a  railroad  operated  in  the  streets  Paige  v.  Schenectady  R,  Co.,  178  N.  Y, 
of  a  public  city  by  attam  artd  one  102,  rev'g  84  N.  V.  App.  Div.  91; 
operated  by  horse  -power,  and  that  the   Clark  v.  Hiddlet«wn-Goenen  Traction 
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construction  of  elevated  raUroadt  operated  by  steam  in  the  streets  of 
New  York  City,  the  fee  of  which  was  vested  in  the  municipality, 
demonstrated  that  this  use  of  the  street  damaged  the  abutting  prop- 
erty to  such  an  extent  as  to  subject  the  owners  of  abutting  prop- 
erty to  an  extreme  and  unprecedented  loss  and  injury,  the  Court  of 
Appeals  re-examined  the  decisions  and  principles  which  it  had 
adopted  in  previous  cases,  recognized,  or  more  accurately  speaking 
created,  the  existence  of  eaaemenia,  or  ineorporeal  rights  in  the  streets 
in  the  nature  of  easements,  appurtenant  to  the  abutting  lands,  de- 
clared that  these  easements  were  private  property  in  the  sense  of 
the  Constitution,  which  even  under  express  le^lative  authority 
could  not  be  taken  or  destroyed  without  just  compensation  under 
the  constitutional  guarantee,  and  held  that  the  construction  and 
maintenance  in  the  streets  of  a  permanent  elevated  railroad  structure 
and  its  operation  even  under  express  legislative  sanction  were  not 
an  ordinary  or  legitimate  street  use,  but  constituted  a  "taking"  of 
the  easemerOs  or  property  of  the  abutting  owners,  and  that  the  own- 
ers of  abutting  property  were  entitled  to  compensation  under  the 
constitutional  guarantee.'  The  same  principle  has  been  applied  to 
the  operation  of  steam  railroads  where,  pursuant  to  statutory  and 
municipal  authority,  such  railroads  have  been  permitted  to  construct 
embankvienis  in  the  middle  of  the  streets  and  to  appropriate  a  portion 
thereof  to  their  use  under  such  circumstances  as  to  sMlvde  the  public 
and  the  abutters  from  the  use  of  the  portion  so  appropriated,  thereby 
destroying  the  easements  or  incorporeal  rights  in  the  nature  of  ease- 
ments of  the  abutters  to  use  the  streets  in  connection  with  the  abutting 
property  for  the  purposes  of  obtaining  light,  air,  and  access.' 

§  1256.     Ballroadi  in  Stzooti:  Bala  in  PMuu;lvuia.  —  The  Con- 
stitution of  Pennsylvania,  adopted  in  1874,  contiuns  a  provision, 

Co.,  10  N.  Y,  App.  Div,  364;   8.  C.  16  staiulan/  aulhority   oonttmcUd  an  em- 

N.  Y.  App.  Div.  631.  bankment  in  a  tttiei  upon  wtiich  it  l&id 

'  Sto^  B.  New  York  Elev.  R.  Co.,  its  tiacka  and  in  order  to  pennit  travel 

90  N.  Y.   122;    I^hr  v.  Metropolitan  upon     the    intenectjng    street    upon 

Elev.  R.  Co.,  104  N.  Y.  268;    Aben-  which    plaintiff's    property    abutted, 

droth  t>.  Manhattan  Elev.  R.  Co.,  122  graded  the  intersecting  street  to  the 

N.  Y.  I;   Kane  v.  New  York  Elev.  R.  level  of  the  tracks,  it  was  held  that 

Co.,  126  N.  Y.  164;    Bohm  v.  Metro-  the  change  which  was  effected  in  the 

pohton  Elev,  R.  Co.,   129  N.  Y.  576,  interaectinp  street  was  a  mere  cliange 

687;  Hughes  v.  Metropolitan  Elev.  R.  of  grade,  that  it  did  not  constitute  any 

Co.,  130  N.  Y.  14.  invamon  of  the  rights  of  the  olaintiR 

•  Reining  v.  New  York,  L.  &  W.  R.  and  other  property  owners  abuttjng 

Co.,  128  NT  Y.  157;    Egerer  v.  New  upon  the  intersecting  street,  and  that 

York  Cent.  A  H.  R.  R.  (Si.,  130  N.  Y.  the  plaintiff  was  not  entitled  to  re- 

108.     See  also  Fletcher  v.  Auburn  &  cover.     Rauenstein  v.  New  York,  L. 

8.  R.  Co.,  25  Wend.  (N.  Y.)  462.    But  &  W.  R.  Co.,  136  N.  Y.  628. 
where   a   railroad    corporation   under 
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that  "municipal  and  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property  for  public  use,  shall 
make  just  compensation  for  property  taken,  injured,,  or  dettroyed  by 
the  construction  or  enlargement  of  their  works,  hi^ways,  or  im- 
provements, which  compensation  shall  be  paid  or  secured  before 
such  taking,  injury,  or  destruction."  In  its  application  to  charters 
and  charter  rights  previously  granted  to  railroad  companies  it  has 
been  held  that  this  provision  operates  as  an  amendment  of  the  charts- 
where  the  right  b  reserved  to  alter,  repeal,  or  amend  the  charter, 
and  that  the  obligation  of  any  contract  with  the  State  is  not  impwred 
thereby,  nor  b  any  vested  right  of  the  corporation  affected.'  In  the 
application  of  this  constitutional  provbion,  it  has  been  held  that 
where  a  steam  or  commercial  railroad  b  laid  down  upon  a  public 
street,  and,  although  at  grade,  it  b  so  constructed  with  reference 
to  the  property  of  an  abutting  owner  that,  by  its  operatioD  in  a  law- 
ful manner,  access  to  the  property,  if  not  cut  off,  b  rendered  danger- 
ous, the  company  b  liable  for  the  consequential  injuries  thereby 
caused.'  And  the  liability  of  the  company  for  the  construction  of  an 
elevated  structure  within  the  lines  of  a  street  pursuant  to  statutory 
authority,  and  the  operation  thereon  of  trains  propelled  by  steam,  is 
also  such  an  injury  to  property  abutting  on  the  street  and  opposite 
to  the  structure  as  entitles  the  abutting  owner  to  compensation.* 
The  construction  of  a  bridge  across  the  intersection  of  two  streets 
diagonally  from  comer  to  comer  and  resting  at  each  comer  upon 
the  private  property  of  the  railroad  company  has  also  been  held  to 
give  the  owner  of  property  abutting  upon  each  street  at  one  of  the 
remaining  comers  the  right  to  compensation  or  damages  under  the 
constitutional  provbion.*    But  the  constitutional  provbion  was  not 

'  Pennsylvania  R.  Co.  v.  Duncan,  *  A  railroad  company  owned  the 

111   Pa.   352,  afi'd  sub  nam.  Pennsyl-  Und   at   the    coraen   of   two   streeto 

Tania  R.  Co.  v.  Miller,  132  U.  8.  75.  diagonaJly    opposite    to    e&ch    other. 

'  Northern  Cent.  R.  Co.  t>.  Holland,  The  plaintiff  owned  the  proper^  at 

117  Pa,  613;    Pennaylvania  S.  V.  R.  one   of  the  other  comets.     Pursuant 

Co.  V.  Walah,  124  Pa.  544;    Penoayl-  to  statutory  and  municipal  authority, 

vania  S.  V.  R.  Co.  v.  Ziemer,  124  Pa.  the    company    constructed    a    bridge 

560.    "  It  would  be  an  unsavory  tech-  from  comer  to  comer  over  the  inter- 

nicaUty  to  hold  that  a  railroad  laid  section    of    the    streets.      "Hie    court 

down  Dj[  the  curb  in  front  of  a  man's  held  that  the  bridge  was  the  impoo- 

door,   with   trains   constantly   passing  tion  of  a  new  burd^  on  the  street,  and 

and  repasBine,  did  not  interfere  with  that  the  plaintiff  was  entitled,  under 

his  access  to  nis  house,  and  was  not  an  the  Constitution,  to  recover  damages 

injury  caused  by  the  construction  of  for  its   construction.      But   the   court 

the   road."     Per    Paxson,    C.   J.,    in  also  declai«d  that  the  only  dement  of 

Pennsylvania  8.  V.  R.  Co.  v.  Walsh,  damage  was  the  additional  servitude, 

124  Pa.  544,  659.  if  any,  imposed  upon  plaintiff's  prop- 

*  Duncan  v.  Pennsylvania  R.  Co.,  ertv,  such  as  the  exclusion  of  li^t 

111  Pa.  352,  aff'd  su4  nom.  Pennsyl-  and  air  from   his  dwellim,  and   that 

vania  R.  Co.  v.  Hiller,  132  U.  8.  75.  damages  for  injuries  and  vmoftMea 
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intended  to  apply  to  injuries  which  are  the  result  merely  of  the  opera^ 
tion  of  the  railroad,  aa  distinguished  from  its  construction,  and  there 
can  be  no  recovery  merely  for  the  annoyance  of  smoke,  noise,  and 
cinders,  &c.,  caused  by  the  running  of  the  company's  trains,  unac- 
companied by  negligence;  in  other  words,  the  injuries  resulting 
from  the  exercise  of  a  lawful  business,  in  a  lawful  manner,  without 
negligence,  and  without  malice,  are  damnum  absque  injuria.'-  Hence, 
where  the  railroad  is  not  constructed  in  the  street,  but  consists  of  an 
elevated  structure  erected  on  the  private  property  of  the  company 
on  the  opposite  side  of  the  street,  there  is  no  invasion  of  the  rights 
of  owners  of  property  abutting  on  the  opposite  side  of  the  street, 
and  the  only  damage  which  these  property  owners  sustain  resvUa 
from  noise,  smoke,  and  cinders  in  the  operation  of  the  railroad  on  the 
company's  private  property,  and  no  recovery  therefor  can  be  had 
under  the  Constitution.' 


resultiiiK  from  the  frightening  of  that  have  been  already  pfunted  out. 
hones  oy  trains  pawinB  over  the  He  must  impose  no  new  servitude 
bridge  weie  not  recoverable.    Jones  v.   upoo  the  land.    It  he  does,  he  tsJces 


Erie  &  W.   R,   Co.,   161   Pa.   30,   43.  not  only  what   the  municipality  had 

W^iam*,  J.,  who  delivered  the  opuiion  to  grant,  but  he  takes  from  the  owner 

of    tbe    court,    said:     "The    city   of  in  addition.     In  such  case,  the  owner 

Scrant^in  required,  at  least  it  author-  is   entitled   to    compensation   for   the 

iied.  the  crDsmng  by  means  of  an  over-  new  servitude  to  which  he  is  subjected." 

heaa  bridge.     The  street  over  which  '  Pennsylvania   R.    Co.   v.    Lippin- 

it  bad  control  was  upon  the  surface,  cott,  116  Fa.  472;    Pennsylvania  R, 

but   the   easement   for   public    travel  Co.  v.  Marchant,  119  Pa.  Ml,  afF'd  153 

affected  the  underlying  strata  by  im-  U.  3.  380. 

poong  upon  them  a  servitude  to  the  '  Pennsylvania  R.  Co.  v.  Lippincott, 

surface  for  the  support  of  the  way.     It  llSPa.472;  Marchant  c,  Pennsylvania 

affected  the  open  space  overhead  by  R.  Co.,  163  U.  S.  380,  aff'g  119  Pa. 

impodng  a  servitude  for  the   supply  541 ;    Dooner  v.  Pennsylvania  R.  Co., 

of  Ught  and  ur  to  the  public  while  142  Pa.  36. 

using  the  way.  The  owner  of  tbe  The  same  principles  apply  when 
surface  upon  which  the  way  was  the  annoyance  results  from  the  con- 
opened  could  neither  undermine  nor  etruction  of  the  railroad  in  a  port  of 
overhang  it  without  municipal  con-  the  street  which  is  not  ojrpotite  to  the 
sent,  for  the  servitude  impKwed  by  plaintiff's  premises.  Thus,  the  owner 
Uie  existence  of  the  highway  followed  of  a  lot  situated  two  hundred  feet 
his  title  upward  and  downward  from  from  the  place  where  the  TEulroad  oc* 
the  surface  so  far  as  may  be  necessary  cupied  the  street  was  held  not  to  be 
for  the  safety  and  convenience  of  the  entitled,  under  the  constitutional  pro- 
public;  and  the  owner  is  precluded  vision,  to  recover,  although  he  suffered 
from  the  exercise  of  acts  of  ownership  injury  from  smoke,  dust,  and  cinders, 
in  hoatiUty  to  or  inconsistent  with  Pennsylvania  Co.  v.  Peimsylvania  8, 
the  servitude  so  unposed.  The  per-  V.  R.  Co.,  151  Pa.  334.  If  an  in- 
mission  of  the  mumcipaUty  to  cross  dined  plane  is  built  across  a  street 
or  enter  upon  one  of  its  streets,  whether  from  lot  to  lot  and  does  not  overhang 
upon  tbe  surface  or  above  or  below  it,  anv  part<  of  the  property  of  another, 
is  an  authority  to  the  grantee  to  enter  either  within  or  without  the  street 
within  tbe  Umite  aBect«d  by  the  limits,  no  recoverv  can  be  had  under 
public  eaaernent  and  in  subordination  the  constitutional  provision.  Hart- 
to  it.  T^u)  grantee  may  lawfully  enter  man  v.  Pittsbura;  Incline  Plane  Co., 
under  this  petmisuon,  but  his  rights  159  Pa.  442.  llie  right  of  action 
are  subject  to   tbe  same  limitations  against  a  railroad  company  for  conso- 


lyCoo^Ie 


2028  MUNICIPAL   COBPOKATIONS  }  1257 

§  1257.  RaUroftdB  in  BtreetR:  Bols  in  Texu.  — The  application 
of  a  conatUvtiimal  provirion  which  guarantees  compensation  to  the 
owner  for  property  "damaged"  or  "dettroyed,"  as  well  a^  for  property 
"  taken"  for  die  public  use,  is  well  illustrated  by  the  course  of  decision 
in  Texas.  In  applying  this  constitutional  provision  to  the  construc- 
tion of  steam  or  commercial  railroads,  it  has  been  held  that  damage 
to  property  abutting  on  a  street  by  the  construction  of  a  steam  or  com- 
mercial railroad  therein,  entitles  the  owner  to  a  recovery;  that  it  is 
not  necessary  that  the  railroad  should  exclusively  appropriate  the 
street  in  order  to  entitle  the  adjacent  owner  to  damages  for  its  con- 
struction ;  that  when  such  a  railroad  along  a  street  inflicts  such  special 
injury  upon  the  abutter  as  practically  to  deprive  him  of  the  ordinary 
use  and  enjoyment  of  his  property,  an  action  for  damages  will  lie; 
and  that  when  by  the  construction  of  a  steam  railroad  the  use  of 
the  street  by  the  adjoining  owner  is  very  greatly  impaired,  the  injury 
is  one  which  is  special  in  its  character  and  is  not  common  to  the  entire 
community,  and  a  recoveiy  of  such  special  damages  may  be  per- 
mitted. It  is  immaterial  where  the  fee  is.*  The  damage  to  the 
value  of  abutting  property  which  is  caused  by  the  non-tortious  ex- 
istence and  operation  of  a  steam  or  commercial  railroad  in  the 
exercise  of  its  legal  powers  as  a  public  carrier,  is  a  permanent 
damage  to  the  real  estate  in  respect  of  which  the  owner  of  the 
property  has  one  entire  action,  not  only  for  the  present  and  past 
operation  of  the  railroad,  but  also  for  all  injuries  throu^  its  future 
operation.*  Iliere  is  no  lien  upon  the  railroad  in  respect  of  this 
cause  of  action,  when  the  railroad  is  confined  to  the  street  and  none 
of  the  abutter's  property  is  taken.  The  right  of  action  ia  purely 
perscnal,  and  it  only  exists  against  the  company  constructing  the 
r^Iroad.  It  does  not  continue  against  a  purchaser  of  the  railroad 
and  its  franchises  at  a  receiver's  sale.' 

(^uential  injuries  under  the  Conatitu-  T.  R.  Co.  v.  Qrahiun,  12  Tex.  CSv.  App. 
bon  accruer  when  the  railnxul  is  64;  Sett«gaBt  v.  Houston,  O.  L.  A  H. 
constructed,  and  not  when  it  is  first  P.  R.  Co.,  38  Tei.  Qv.  App.  K3; 
located  and  the  appropriation  made.  Hutchison  v.  IntematJonal  &  G.  N.  R. 
Pennmlvania  8.  V.  R.  Co.  v.  Ziemer,  Co.  Cfex,  Qv.  App.),  HI  8.  W.  Rep. 
124  ^  660.  See  also  Lafferty  v.  1101. 
SohuylJdU  Valley  R.  Co.,  124  Pa.  297.  '  Houston  &  T.  C.  R.  Co.  v.  Shiriey, 

'  Gulf,  C.  A  S.  F.  R.  Co.  V.  Eddins,  51  Tex,  125;  Hicks  r.  International 
60  Tei.  656;  Gulf,  C.  4  S.  F.  R.  Co.  v.  &  G.  N.  R.  Co.,  62  Tex.  38;  Gulf,  C.  A 
Bock,  63  Tex.  245;  Gulf,  C.  &  8.  P.  R.  8.  F.  R.  Co.  v.  Newell,  73  Tex.  334; 
Co.  V.  Fuller,  63  Tex.  467;  Gainesville,  Texas  Tnink  R.  Co.  v.  Lewis,  81  Tex. 
H.  A  W.  R.  Co.  e.  Hall,  78  Tex.  169;  1;  Eddy  v.  Hinnant,  82  Tex.  354; 
Grosiman  v.  Houston,  O.  L.  &  M.  P.  Houaton  A  T.  C.  R.  Co.  v  Crawford, 
R.  Co.,  99  Tex.  641.  88  Tex.  277;    Hammond  v.  Tarver, 

'  Lylea  v.  Texas  A  N.  O.  R.  Co.,  73  11  Tex.  Gv.  App.  48;  WilfiamB  i-. 
Tex.  95;  Rosenthal  v.  Taylor.  B.  A  H.  Texas  Midland  R.  Co.,  22  Tex.  Gv. 
R.  Co.,  79  Tex.  325;    Mjasouri,  K.  A  App.  278;  Settf^ast  v.  Houston,  O.  L. 
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I  1258.  Zntarnrban  Stnet  Bailwaya.  —  Intermediate  between  street 
raihoaya  wiikin  a  municipaiity  which  are  intended  merely  for  local 
convenience  and  to  facilitate  travel  from  point  to  point  within  the 
municipality  or  the  suburban  dbtricts  immediately  adjacent  thereto 
and  the  steam  raUroad  intended  for  general  commerce  between  the 
different  cities  and  places  without  respect  to  distance,  a  species  of 
railroad  has  been  developed  by  the  use  of  electric  power  which  em- 
braces some  of  the  characteristics  of  both  the  ordinary  street  railway 
and  the  general  steam  or  commercial  railway.  The  development 
of  electrical  and  other  mechanical  power  in  its  application  to  street 
railroads  has  gradually  extended  this  method  of  transportation, 
until  we  find  in  many  instances  that  populous  cities  and  villages  situ- 
ated at  considerable  distance  from  each  other  are  connected  by  inter- 
urban  systems  of  railroad  transportation^  which  embody  many  of 
the  features  of  the  general,  commercial,  or  steam  railroad.  These 
interurban  railways  usually  follow  the  streets  of  the  cities  and  the 
highways  of  the  rural  districts,  but  it  is  not  uncommon  to  find  that, 
in  the  rural  districts  particularly,  they  are  operated  on  private  rights 
of  way.  ,It  is  also  not  uncommon  to  operate  these  interurban  rail- 
roads, in  the  rural  districts  particularly,  at  a  high  speed,  whether 
upon  their  own  ri^t  of  way  or  upon  the  public  highway,  and  the 
general  resemblance  to  the  commercial  railroad  is  increased  by  the 
fact  that  they  frequently  furnish  facilities  for  the  transportation  of 
express  packages,  light  merchandise,  and  mail.  Without  under- 
taking to  give  an  ndiaustive  definition  of  a  street  railway,  it  has  been 
said  that  a  street  railroad  is  a  railroad  constructed  in  a  street  or 
highway  for  the  purpose  of  conveying  passengers  living  upon  or 
having  business  upon  such  street  or  highway,  its  main  object  being 
to  accommodate  travel.'  If  an  electric  railroad  be  operated  on  a 
rural  kighviay  strictly  as  a  street  railway  to  accommodate  travel  on 
the  highway,  there  is  authority  to  the  effect  that  it  is  not  an  addi- 
tional servitude  thereon,  but  is  a  proper  use  of  the  highway  and 
within  the  public  easement.'   The  mere  location  of  the  railroad  does 

A  H.  P.  R.  Co.,  38  Tex.  Civ.  App.  623;  '  Phitadelpliia,  W.  4  B.  R.  Co.  v. 

HutohinsoQ  o.  International  &  G.  N.  WilminKton  City  R.  Co.,  8  Del.  Ch. 

R,   Co.   (Ten.  Qv,   App.},   Ill  S.  W.  134;     Georgetown    &    L.    Tr.    Co.    v. 

Rep.  1101.  MulhoUand   (Ky.),  25   Ky.   Law  Rep. 

•  Harvey  it.   Aurora   &  G.  R.  Co.,  578;    76  8.   W.   H«p,   148;    Green  v. 

174  lU.  205,  307.     See  also  Williama  City  ft  Suburban  R.  Co.,  78  Md.  294; 

r.  CSty  Elect.  St.  R.  Co.,  41  Fed.  Rep.  Auatin  v.  Detroit,  Y.  4  A,  A.  R.  Co., 

566;  Spalding  v.  Hacomb  4  W.  I.  R.  134   Mich.   149;    Ehret  v.   Camden  4 

Co.,   225   m.   685,    691;     Fmday  v.  T.  R.  Co.,  61  N.  J.  Eq.  171.    But  aee 

Sioux  City  R.  T.  Co.,  92  Iowa,   191;  to  the  contrary  Pennsylvania  R.  Co. 

Biiou6Fer  v.  Cedar  Rapida  4  M.  C.  R.  v.  Montgomery  County  Pass.  R.  Co., 

Co.,  118  Iowa,  287.  167  Pa.  62;   Penn^lvania  R,  Co.  v. 
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not  determine  its  character  as  a  street  railway  or  otherwise.  Whether 
the  raiboad  be  a  street  railroad  or  not,  depends  on  the  character  of  its 
traffic  or  service.'  Quite  a  number  of  cases  have  been  decided  to 
tiie  effect  that  intenirban  railroads  operated  by  electricity  and  carry- 
ing freight,  express,  and  mail,  as  well  as  passengers,  between  munici- 
palities situated  at  a  considerable  dbtance  from  each  other,  are  not 
to  be  classed  as  street  railways,  althou^  they  may  have  some  of 
the  incidents  thereof,  but  are  to  be  treated  as  on  the  same  basis  as 
the  ordinary  steam  or  commercial  railroad;  and  hence  such  rail- 
roads are  not  a  proper  use  of  the  public  easement  in  cases  and  ju- 
risdictions where  steam  railroads  would  not  be  a  legitimate  use,  but 
are  an  additional  servitude  upon  the  streets  and  highways  over  which 
they  pass  in  cases  and  states  where  ordinary  steam  railroads  are 
considered  an  additional  serritude.*    But  in  Indiana,  it  b  held  that 

Oreenaburg  &  H.  Elect.  St.  R.  Co.,  regular  statione  at   which   the;^  ■ 
17fi    Fa.    560;     Dempster    v.    United   barked    and    disembarked.       It    ' 


Traction  Co.,  205  Pa,  70.  held  that  it  was  a  CMmnercial  tailway, 

'  Spalding  o.  Macomb  &  W.  I.  R.  and  as  such  was  bound  to  fence  its 

Co.,  22fi  111.  585,  591.     "  The  □{^ra-  track.     In  Schaaf  v.  Cleveland,  H.  A 

tjon  of  a  raUroad  running  to  (hstant  S.  R.  Co.,  BS  Ohio  St.  215,  an  dectric 

poijUt  u  not  d  street  puipose.     It  ia  iTiterurban     ToUroad     carried     flight, 

not     ordinarily    used     to     tiansport  express  matter,  and  mail,  aa  weD  as 

freight  or  passengers  from  one  part  passengers.      It    was    authorised    ta 

of  a  cit^  to  another,  and  baa  uo  direct  run    an    unlimited    number    of    cars 

comiection    with     a    city's    internal  and    tnuns.      It   was   held   that   the 

tra^c   or   travel,   which   are   the   dis-  maintenance  and  operation  of  the  rail- 

tinctive   uses   of  its   streeta."     South  road  was  an  additumal  aervitude  on  a 

Bound  R.  Co.  v.  Burton,  67  3.  Car.  515.  country  tufhway.    See  also  Cintnnnati, 

»  In  Wilder  ».  Aurora,  D.  4  R.  El.  L.  &  A.  Elec.  St.  R.  Co.  v.  Lohe,  68 

Tr.  Co.,  216  111.  403,  the  railroad  ran  Ohio  St.    101.     In  Rische  c.  Texas 

from  one  city  to  another  and  throiwb  Transportation  Co.,  27  Tex.  Civ.  App. 

four  counties.     It  was  operated  by  33,  a  railroad  vaa  operated  on  T-ibus 

electiidty,  and  was  authontsed  by  the  by  electric  motors  in  trains  of  frmn 

on^nance  granting  its  rights  to  carry  three  to  five  csib,  and  used  the  city 

milk  aa  well  as  pasaengeia,  baggage,  streets  for  the  purpose  of  traTtajMrimg 

mail  and  express  matter.     It  was  hela  freight  from  one   part  of  the  city  to 

that   the   railroad   was   a   commerdal  another.      It  was  held   that  the  rail- 

lailro&d   and   an   additional   servitude  road   was  an  additional  servitude  on 

upon  the  fee  of  the  street  owned  by  the  street  and  the  abutt«r  was  en- 

the  abutter.     See  to  the  same  effect,  titled  to  compensation. 

Spalding  v.  Macomb  &  W.  I.  R.  Co.,  In  WUconMn,  the  statutes  provide 

225  111.  595.    See  also  Greene  t>.  Aurois  for  the  incorporation  and  organization 

R.  Co.,  157  Fed.  Rep.  85;    Aurora  v.  of  inCeruiban  railways  in  a  different 

Elgin,  A.  &  S.  Tr.  Co.,  128  111.  App.  77.  manner    from    street    railways.      Mil- 

In  Hamisb  v.  MetropoUtan  St.  R.  Co.,  waukee  L.  H.  &  Tr.  Co.  v.  Milwaukee 

81  Mo.  App.  78,  the  railroad  company  Northern  R.  Co.,  132  Wis.  313.    Under 

was  BUtd  for  atock  kUled  upon  its  right  the  statute,  the  consent  of  the  munt- 

of   way,   and   the   question   presented  cipality  or  erant  of  the  right  to  use 

to   the   court  was   whether  it   was   a  the  streets  for  a  street  railioay  is  not 

street  railway  or  a.  commerdal  railroad,  sufficient  to  authorize  use  ly  an  inter- 

and  as  such  bound  to  fence  its  tracks,  urban  railway.     Beloit.  D.  L.  A  J.  R. 

The  railroad  was  operated  by  elec-  Co.  v.  Macloon,  136  Wis.  218;  116  N. 

tiidt;  between  Kansas  City  and  In-  W.  Rep.  897.    An  interurban  electric 

dependence,  a  distance  of  ten  miles,  railroad    for    merchandise,     personal 

It  carried  passengers  only,  but  had  baggage,  mail  and  express  matter,  *• 
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an  interurian  ttreet  passenger  railway,  although  also  authorized  to 
transport  express  matter,  bagga^,  and  United  States  mail,  does 
not  impose  an  additional  servitude  on  the  street,  by  virtue  of  which 
the  abutter  is  entitled  to  compensation.  But  in  so  holding,  the 
court  also  declared  that  for  any  actual  or  special  damage  sustained 
by  the  abutting  lot-owner  by  reason  of  the  construction  of  the  inter- 
urban  railroad  or  resulting  from  its  use,  the  lot-owner  has  hb  remedy 
by  action  at  law  to  recover  damages.'    It  is  perhaps  impossible  to  lay 

well    as   passengeiB,    is    an   addUional   meaoing  of  the  proviidini  of  the  Ken- 

aervitade   on   the   city  street  and   the    tucly   Constitution,    {    164, ~ — 

abutter  is   entitled   to   compeitBatioD.   all   ^ancluBee,   except  for   t 


aervitade  on  the  city  street  and  the  tucl^  Constitution,  {  104,  requiring; 
abutter  is  entitled  to  compeitBatioD.  all  ^ancluBee,  except  for  trunk  rail^ 
Clucaeo  &,  N.  W.  R.  Co.  v.  Milwaukee   ways,     to    be     adverdaed    and    aold 


R.  A  K.  E.R.Co.,95Wi8.66I.    Such  publicly.     Diebold  v.    Kentucky  Tr. 

a  railroad  ia  also  on  additional  servitude  Co.,  117  I^.  146.     See  also  Elizabetb- 

upon    a    rural    higkiaay.      Zehren    v.  town,  L.  ft   B.   S.   R.   Co.  v.  Ashland 

ftDlwaiikee  El.  R.  4  L.  Co.,  99  Wis.  4  C.  St.  R.  Co.,  96  Ky.  347;  Devon  v. 

83:     It  b  an  additional  servitude  on  Cincinnati  C.  4  E.R.  Co.,  128  Ky.  768; 

the  city  street,  although  U  runt  owr  109  S.  W.  Rep.  361, 
tht  tradet  of  a  street  raUtoay  eomvany.        '  In  Mordhuret  r.  Ft,  Wayne  &  8. 

■"         ■     "     nkin  17.  MUwaukee  L.  H.  W.T.  R.Co.,  1631]   ' ~ 

,     20  Wis.  477,  the  tracks  a  property  owner 

had  been  laid  and  used  for  street  care  Ft.  Wayne,  sought  to  enjoin  the  de- 

within  the  city  limita.    Thereafter,  the  fendant  from  operating  an  interurban 

interurban  railroad  company  used  the  railway  over  a  street  of  the  city.    The 

same  tracks  to  operate  its  cars.     It  defeniuint'a   railway  was   constructed 

was   held   that   although   the   abutter  from   Ft.   Wayne,  and  thence   to   the 

waa  not  entitled  to  compensation  for  cities  of   Huntingdon,   Wabash,   and 

ttie  use  of  the  tracks  for  street  railway  such  other  cities  and  counties  as  the 

purposes,  yet  he  was  entitled  t«i  com-  defendant  might  select.     In  the  Rant 

pensation  lor  the  use  of  the  tracks  for  of    authority    from    the    city    oT  Ft. 

the  interurban  railway.     Where  the  Wayne,  the  kind  of  rul  to  be  laid  was 

commny    had   constructed   a   double  not  specified,  and  a  T-rail  such  as  that 

track  witliin   a   cit^  and   operated   a  used   by   steam    and    other  >  railroads 

combined  city  and  iTitentrban  rajhray  -  --''  *--  -j--.^  j      -t"-- 

the  cars  running  as  interurban   car.      _  _  „  ,  „ __. 

but  at  the  same  time  giving  street  ing,    erecting,   and    miuntuning    all 

transportation  within  the  city  limits,  necessary      turnouts,     switches,     feed 

it  was  held  that,  in  condemnation  pro-  wires,  and  poles.    The  road  was  to  be 

ceedings  to  acqiure   ttie  street  rights  operated  by  dectricUy,  and  the  cars  were 

of  abutters  owning  the  fee  of  the  street,  to  be  of  the  t>est  pattern  and  designated 

the    abutters    were    entitled    to    com-  as   express   and   passenger  cars.     Ex- 

isation  on  the  same  rules  as  in  the  press  cars  were  to  be  used  exclumvely 

e  of  a  taking  for  a  commercial  or  for  hauling  light  express  matter,  pas- 

sKam  railroad,  and  that  the  measure  senger  baggage,  and  the  United  Stales 

of  damcwes  was  the  difference  in  value  mail.    The  passenger  cars  were  to  be 

of  the  wutting  property  with  the  rail-  used  exclusively  for  the  transporta- 

road  maintaiiKd  and  operated  in  the  tion  of  passengers  and  baggage,  light 


street  and  with  the  street  free  there-  express  matter  and  TJmtea  States 
from.  Abbott  v.  Milwaukee  L.  H.  &  mail  combined.  No  trun  conwsting 
Tr.  Co.,  126  Wis.  634.  See  also  Marsh  n.  of  more  than  one  car  was  to  be  run 
UilwaukeeL.H.ATr.Ca.,134WiB.384.  over  the  railroad  except  that  upon  the 
In  Kentudcy,  it  has  been  held  that  petition  of  the  company  the  board  of 
an  electric  raSway  authorized  to  per-  pubUc  works  of  the  city  might  author- 
form  Vtie  duties  of  carrier  of  freight  ixe  the  running  of  a  train  of  two  care, 
and  passengera  between  LouisvUle^  The  court  held  thai  thi»  raUwiy,  to 
Ky.,  and  Nashville,  Tenn.,  and  all  conttnieted  and  operated,  wa»  not  the 
intennediate  pointe,  u  not  a  street  rail-  operation  of  a  steam  passenftr  and 
icuy,  but  is  a  Irvnk  raiiway  within  the  freight  railroad,  bvt  uoa  a  proper  strati 
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down  any  uniTersal  rule  as  to  the  l^al  ataiia  of  intenirbaxi  railways 
as  being  street  railways  or  commercial  railways. 

UM  in  furtheraiDce  of  the  primaiy  pur-  pony,   and   inade   the    tdty    limits    a 

pose  for  which  the  streete  were  con-  apeea  of  from  twantj^  to  thirty  miles 

etrucled,    and    did    rwl    constitute    an  wbb  not  uncommon.     The  court  held 

addjtionai    temUude   or   burden    upon  that  the  operation  of  these  cars  wtu 

the  fee  of  the  street  within  the  city,  not   the   imposition   of   ao   additional 

Dotding,  J,,  who  delivered  the  opinion  servitude   upon   tixe   ci^   streets,   but 

of  the  court,  said  with  much  reason  that  they  caused  special  damage  to 

and  force :  "  Rapid  and  cheap  trans-  the  plaintiff,  the  owner  of  property 

portation   of  paaaengeis,  light  express  abuttinff   on   the   railroad   within   tbe 

and  mail  matter,  Mtween  neighbor-  rule  laia  down  in  the  Mordhural  Cate, 

ing  towns   and   cities,  may  be    quite  supra;     and    that    tbe    plaintiff    was 

as  neceasaiy  and  aa  tai^ly  conducive  entitled    to   a   jud^jment   against    the 

tc  the  funeral  welfare  of  the  places  railroad  company  in  respect  ^t«of. 

BO  connected  and  their  inhabitants  as  In  Maryland,  the  court  held  in  a 

the  hke  conveniences  within  the  town  case  which  involved  the  power  of  the 


Where  such  transportation  municipality  to  grant  a  nanchiae  and 
is  furnished  by  an  interurban  electric  the  validity  of  the  ordinances  grant- 
railroad  operated  under  the  conditions  in^  it,  that  an  dectric  raUicay  is  a  street 
and  restrictions  contained  in  the  railway  tpUhin  the  cHj/  limit*,  although 
agreement  between  the  appellee  and  when  it  leaves  the  city  it  becomes  an 
Ue  city  of  Ft.  Wayne,  we  ao  not  think  interurban  railway.  The  court  also 
the  construction  and  operation  of  such  declared  that  such  a  railway  is  not  the 
a  railroad  in  such  a  maimer  constitutes  impodtion  of  a  new  servitude,  and 
an  additional  servitude  upon  the  that  abutters  are  not  entitled  to  ctun- 
street  which  entidee  abuttinsr  prop-  pensatdon  or  to  an  injunction  against 
erty  owners  to  compensation."  But  its  construction.  Jeffets  c.  Annapc^ie, 
in  BD  holding,  Dowlina,  J.,  also  added:    107  Ud.  268. 

"  For  any  actual  and  special  damage  -  The  author  ventunes  to  observe  that, 
sUBbtined  by  the  abutting  lot-owner  in  respect  of  motor  power  employea 
I^  reason  of  the  construction  of  the  and  especially  of  the  character  of  the 
appellee's  railroad  or  resulting  from  service  rendered,  many  suburban  and 
ita  use^  the  lot^owner  has  his  remedy  even  interurban  electric  railways,  es- 
by  action  at  law.  Tbe  railroad  com-  pecially  in  populous  localities,  more 
pany  will  be  liable  to  the  abutting  lot^  resemble  what  are  called  street  r^ways 
owner  for  any  special  injury  to  his  than  ordinary  steam  railways.  They 
property  occasioned  by  the  negligence  facilitate  [traffic,  conununicatioa,  and 
of  the  company  in  constructing  its  transportation.  They  do  not  destroy 
railroad  or  m  operating  it.  NoUun^  or  senously  interfere  with  the  ordinary 
that  we  have  said  in  this  opinion  is  modes  of  using  the  streets  and  high- 
to  be  understood  as  denying  or  in  any  ways,  and  when  legislatively  author^ 
defa;ee  abridging  that  rignt.''  iwd  they  seem  to  fa«  a  proper  use  of 

This  decision  was  followed  and  the  street  or  highway,  for  which  the 
applied  by  the  same  court  in  Kinsey  legislature  may  or  may  not  i>rovide 
V.  Union  Traction  Co.,  160  Ind.  563.  compensation  to  the  abutter  as  it  may 
The  defendant  railroad  company  determine,  the  rule  of  justice  dictating 
operated  an  interurban  rdlroaa  ex-  that  where  the  value  of  the  abutters' 
tending  from  Indianapolis  to  Harion,  property  is  lessened  over  and  beyond 
a  distance  of  eighhr  miles,  and  in  the  benefits  received  the  legislature 
other  directions  a  distance  of  sixty  ou^ht  to  provide  that  he  should  be 
miles.  The  cars  were  sixty  feet  long  paid  in  money  for  such  diminished 
and  carried  one  hundred  and  fifty  value.  For  example,  would  an  electric 
passengers.  Both  freight  and  passenger  line  of  railway  connecting  the  Oiangea 
cars  were  operated.  On  the  through  in  New  Jersey  with  ea«h  other  and 
cars  no  stop  was  made  after  leaving  with  Newark,  Hoboken,  and  Jersey 
the  termini  station.  The  passenger  Qt^  fall  within  the  cat^ory  of  an 
oars  were  frequently  run  in  trains  of  ordinary  commercial  steun  nulway 
three  cars.  Outside  the  city  a  speed  rather  than  that  of  a  street  railwayT 
of  fortv  to  sixtv  miles  was  reached  on  Such  a  line  may  stand  in  a  class  oy 
tbe  pnvate  right  of  way  d  the  com-  itself,  and  it  does  not  aeam   to  tlie 
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§  1259  (723  a).  E«Tftted  Railwars  in  Streets;  ITav  Toik  Legis- 
lation «ad  ItB  Oonatnictlon;  OoirelitlTe  Bights  of  the  Abattto^  Owner 
ud  of  tbe  PabUc ;  Scope  of  LegialatlTe  Powei.  ^~  The  construction  and 
operation  on  a  large  scale  of  elevated  steam  raUwaya  in  certain  streets 
of  the  cities  of  New  York  and  Brooklyn  have  given  rise  to  interests 
ing  questions  of  general  constitutional  law  concerning  the  respective 
lights  of  the  abutting  owners  and  of  the  public;  concerning  the 
legitimate  uses  of  streets,  and  the  extent  of  legislative  power  to 
determine  or  to  «ilarge  such  uses,  and  the  limitations  on  such  power ; 
and  to  special  questions  of  constitutional  law  concerning  the  fran- 
chises of  the  companies  to  construct  their  railways,  as  affected  by 
the  constitutional  amendment  of  January  1,  1875,  elsewhere  re- 
ferred to,  on  the  subject  of  laying  down  railroad  tracks  in  streets, 
and  the  construction  and  operation  of  street  railways.  The  two 
main  railways,  the  New  York  Elevated  Railway  and  the  Metropol- 
itan Elevated  Railway,  had  been  authorized  by  special  charters 
which  antedated  the  constitutional  amendment  just  mentioned ;  but 
the  railways  were  in  part  constructed  under  authority  given  by  the 
General  Rapid  Transit  Act  of  June  18,  1875,  pass^  after  that 
amendment  took  effect'    In  what  are  known  as  the  Nev>  York 

autliOT  th&t  aimply  because  it  ccuuieets  owners  for  any  propertv  rights  they 

different  places  it  neceesaiily  imposes  may  have  in  streets.    This  ruling  was 

an  additional  burden  upon  the  abutter,  approved  in  Metrop.  Elev.  R.  Co.,  In 

Each  ease  must  be  considered  on  its  re,  IS  N.  Y.  Sup.  Ct.  Rep.  134,  where 

oircumstaoces.    Each  line  is  lohot  it  it,  it  was  further  held  that  the  Ua*ing  of 

and  not  aomething  else.  Ihe  road  of  a  railway  oompani/  i 


>  For  brt«/  hiMory  of  the  leaMation  not  deprive  the  lessor  of  the  neht  of 
_  i  liCi^atum  reUtine  to  these  Elevated  eminent  domain,  dtins  Kip.  v.  ft.  Y. 
RaUrasds,  and  for  Uie  earlier  cases  in  &  H.  R.  Co.,  6  Hun  ft^.  Y.),  24;   67 


lower  court,  see  3  Abbott's  New  Cases,  N.  Y.  227;  and  New  York,  L.  &  W.  R. 

301  a  ew.,  note.  ^jj^  "i  89  N.  Y.  12. 

Nev>   York  itatuiet  reiofiny  to  EU~        The  Rapid  Transit  Act  (chap.  806, 

valtd  Boadt.   Cb&p.  885,  p.  2179,  Act  L.    1875)  and  General  Railroad  Act 

of  June  17,  1872  (Gilbert  Company};  prohibit  any  aUoteance  or  deduetirm  on 

ch^.  837,  p.   1253,   Act  of  June  20,  aeemtni  of  ani/  real  or  mtpposed  benefUt 

1873    (Amendment   to   ssme};     chap,  arising   from   the   construction  of  the 

276,  p.  331,  Act  of  June  28, 1874;  chap.  road.    Now  York,  W.  S.  &  B.  R.  Co. 

606,   p.    740,   Act   of   June    18,    1876  v.    Sutherland     35    Hun,    260;     New 

(Rapid  Transit  Act).  Statute  regulat-  York,  L.  &  W.  Ky.  Ck>.,  In  re,  29  Hun,  1. 
ing  managemertt  of  traint  on  Elevated         Fwrther  conttruction  of  Rapid  Transit 

Roads.     Laws  of   1881,  p.  540,  chap.  Ad.    See  N.  Y.  Elev.  R.  Co.,  In  re,  70 

399.  N.  Y.  327 ;  Gilbert  Elev.  R.  Co.,  In  re, 

flecisioTu    corwiruirw     stotute*.     Re  70N.  Y.  361;   Kings  Co.  Elev.  R.  (ii., 

N.  Y.  Elev.  R.  Co.,  70N.  Y.  327;  s.  c.  Jnni,  105N.  Y.  97;  N.  Y.  Cable  R.  Co., 

3  Abb.  N.  C.  401,  affirming  Sup.  Cl.,  In  re,  lOB  N.  Y.  32;   East  River  Br.  A 

7  Hun,  239,  where  the  General  Rapid  C.  I.  S.  Transit  Co.,  In  re,  26  Hun,  490; 

Transit  Act  (chap.  606   L.  1875)   was  N.  Y.  Elev.  R.  Co.,  In  re,  41  Hun,  602. 

held  constitutional.     (Some  ruling  in  Map   at  route,    Ac.     South   Brooklyn 

Matter  of  Gilbert  Elev.  R.  Co.,  70  N.  Y.  R.  A  T.  Co.,  In  re^  SO  Hun,  405.    As 

361,    aff'g   9   Hun,    303.)      Held   also  to  duty   of   commissionerB  under  the 

(lb.   354),  that  the  act  makes  pro-  Act  to  tpedfy  the  partieviar  sow 

vision     for     compensating     abutting  injured  lor  which  they  awarded 
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Elevated  Company's  Cate,^  and  the  Oilbert  Elevated  Company  Caae,* 
the  Court  of  Appeals  decided  that  the  prior  special  charters  of  the 
companies  were,  on  the  facts  of  those  cases,  unaffected  hj  the  con- 
stitutional amendment;  and  also  that  the  General  Rapid  Transit 
Act,  as  applied  to  these  companies,  was  constitutional.  These  judg- 
ments, which  definitively  established  in  New  York  the  validity  of 
franchises  to  build,  enabled  these  languishing  companies  to  go  for- 
ward and  to  complete  their  works.  In  public  utili^  and  usefulness, 
these  railways  have  been  thoroughly  successful.  In  respect  of 
rapidity,  ease,  comfort,  and  convenience,  they  reach  the  fairest 
defp?ee  of  perfection  yet  attained  in  urban  travel. 

§  1260  (723  &).  Sama  Subject.  —  In  almost  numberless  prior 
cases  the  courts  of  New  York,  as  well  as  elsewhere,  had  considered  the 
respective  rights  of  the  abutter  and  of  the  public  as  to  the  construc- 
tion and  operation  of  railways  on  the  surface  of  public  streets.  In 
the  group  of  Elevated  Railway  Caaee  referred  to  in  the  note,  the 
court  had  to  deal  with  like  questions  as  to  the  use  of  the  streets  for 
steam  railways  above  the  surface,  and  particularly  with  the  nature 
and  extent  of  the  abutter's  rights  in  and  to  the  street  in  front  of  him, 
and  with  the  correlative  rights  of  the  public  therein.  The  funda- 
mental question  was  whether  the  le^slative  power  over  the  uses  of 
"  the  streets  by  railways  was  supreme,  or  whether  it  was  limited  by 
rights  and  easements  in  the  abutter  which  were  property  rights, 
and  as  such  were  under  the  protection  of  the  Constitution,  and  like 
other  property  could  only  be  taken  or  appropriated  or  invaded  on 
the  condition  of  making  compensation  to  the  abutter.  The  judg- 
ments of  the  Court  of  ^peals  have  not  only  settled  the  law  on  this 
subject  in  New  York,  but  these  judgments,  particularly  those  in  the 
leading  cases  of  Story  *  and  Lakr*  have  done  much  towards  re- 
moving the  distressing  uncertainty  and  obscurity  in  which  the 
subject  had  been  embarrassed  and  left  by  the  prior  course  of  decision 
in  New  York. 

§  1261  (723  c).  Same  Subject ;  Nature  tad  Xxtuit  of  Abattar*! 
Bights.  —  These  judgments  and  those  that  follow  them  rest  upon  the 
foundation  principle  that  whether  the  fee  in  the  street  is  in  the  abutter 

penMtdon,  and  practice  in  such  cases,  of  the  abutter's  rights  were  more  fully 

seeN.Y.Elev.R.Co.,/nr«,35Uun,411.  detennined  in  the  caaea  refened  to  in 

>  N,  Y.  Elev.  R.  Co.,  In  re,  70  N.  Y.  the  next  two  sections. 
327.  *  Story  r.  N.  Y.   Elev.  R.  Co.,  90 

•  GUbert  Elev.  R.  Co.,  In  re,  70  N.  N.  Y.  122. 
Y.  361,  and  see  cases  cited  in  note  to        ■  Lahr  v.  Uetrop.  Elev.  R.  Co.,  104 

[  1264,  pott.    The  nature  and  extent  N.  Y.  268. 
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subject  to  the  ri^ts  of  the  public,  —  that  ia,  to  the  paramount  rights  ' 
of  the  public  for  street  utea  proper,  —  or  whether  the  fee  is  in  the 
public  in  trust  for  street  uses  proper,  in  either  case,  and  equally 
in  both  cases,  the  abutter  is  entitled  to  the  benefit  of  the  street  for 
alt  usea  except  street  uses  proper,  —  subject,  of  course,  to  legislative 
and  municipal  regulation ;  and  that  such  rights  are  property  or  prop- 
erty ri^ts  in  the  abutter,  which  can  only  be  taken  away  by  the 
legislature  on  the  condition  of  making  compensation.  And  the 
abutting  owner's  right  in  the  street  is  not  affected  by  the  source 
from  which  he  derives  his  title,  as  whether  he  claims  through  mesne 
conveyances  upon  a  covenant  by  the  city  itself,  as  in  the  Story  case, 
or  whether  the  easement  remains  in  him  or  his  grantor  by  operation 
of  law  after  proceedings  in  invitum,  as  in  the  Lahr  case.*  If  the 
abutter  owns  the  fee  of  the  street,  his  rights  may  be  said  to  be  l^al  in 
their  nature.  If  he  does  not  own  the  fee,  these  rights  are  in  the  nature 
of  equitable  easements  in  fee,  —  the  soil  of  the  street  being  the 
servient,  the  abutting  owner's  lot  being  the  dominant  tenement. 
Among  the  most  important  of  such  rights  or  easements  is  the  abvtler's 
right  to  access,  to  light,  and  to  air.  The  court  accordingly  held 
that  so  far  as  the  elevated  railway  structures  interfered  with  siich 
rights  or  easements,  while  the  legislature  might  authorize  their 
erection  and  use,  yet  thb  could  only  be  done  as  respects  the  abutter 
by  the  exercise  of  the  right  of  eminent  domain,  viz.,  on  the  condi- 
tion of  making  compensation  to  the  abutting  owner  for  the  damage 
which  his  property  actually  sustained.'    The  result  of  the  author's 

'  See  next  note.  benefit  of  his  abutting  proper^.     2. 

■  Story  V.  N.  Y.  Elev.  R.  Co.,  90  That  this  right  is  an  eaaement  in  the 
N.  Y,  122,  by  a  divided  court,  Miiler,  bed  of  the  street,  and  is  private  prop- 
£arI,andFiTuJi,  JJ.,diseenting.  Story's  erty,  wliich  cannot  be  taken  for  public 
case  is  the  leading  case.  Story's  title  use  without  compeoBation  under  the 
was  derived  from  the  city  of  New  CouatitutioD.  3.  That  the  structure 
York  through  meBOe  conveyances^  the  of  the  Elevated  Railroad  Is  inconsutent 
original  grant  from  the  city  descnbing  with  the  use  of  the  street  as  a  public 
the  property  by  reference  to  streets  street.  4.  That  plaintiff's  property 
aod  contaimng  a  covenant  to  construct  had  been  taken  by  the  Elevated  Com- 
the  streets,  adding:  "Which  several  pany  for  public  use  without  compensa- 
streeta  ahaJl  forever  thereafter  con-  tion.  5.  That  as  the  acta  of  the  Ele- 
tjnue  and  be  for  the  free  and  common  vated  Company  were  unlawful,  and  as 
passage  of,  and  as  public  streets  and  itsstructureispermanent,  plaintiff  may 
wavB  for,  the  inhabitants  of  said  city,  enjoin  its  erection  and  continuance, 
ana  all  others  passing  and  returning  6.  That  by  statute  the  Elevated  Corn- 
through  or  by  the  same,  in  such  manner  pany  has  power  to  acquire  property  by 
as  the  other  streets  oi  the  same  city  exercising  the  right  of  eminent  domain. 
now  are  or  lawfully  ought  to  be."  It  7.  That  the  injunction  should  not  issue 
was  held,  —  until  the  defendant  had  reasonable  lime 

1.  That  by  virtue  of  the  grant  of  the  to  acquire  the  proper^  in  a  lawful  way. 
dty  to  plaintiff's  grantors  the  pltuntiff.  The  decison  in  this  case,  althoiuh  by 
u  abutting  owner,  bad  a  right  m  the  a  divided  court,  was  sulwequen^  da- 
street,  entiui:^  >''"i  to  have  it  Icept  open  clared  to  be  definite  and  final,  not  only 
and  continuedas  a  pubUc  street  for  the  aa  to  questions  expressly  de<3aed,  but aa 
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'  reflections  upon  this  subject  b,  that  the  views  of  the  Court  of  Appeals 
are  sound  and  just;   sound,  because  they  recognize  the  paramount 

to  such  as  Ic^cally  come  within  tbepriu-  mesne  conveyances  from  an  owner 
Oples  eatabhahed  by  it.  Lshr  v.  ttetrop.  whooe  property  was  taken  by  the  city 
Elev.  R.  Co.  104  N.  Y.  268;  Glover  v.  for  a  public  street  by  proceedinca  in 
Manhattan  R.  Co.,  51  Super.  Ct.  1.  condemnation  under  the  Act  of  1813. 
Lahr  v.  Hetrop.  Elev.  H.  Co.,  104  N.  Y.  Nor  is  it  esaenti&l  that  any  land  ahould 
268,  is  the  sequel  to  Story's  Case.  In  have  been  originally  taken  from  him,  as 
this  case  the  street  was  laid  out  by  the  his  interest  is  acquired  by  the  judgment 
city  by  proceeding  in  invitum,  under  of  a  competent  tribunal.  It  was  also 
the  Act  of  1S13,  which  provided  that  held  that  the  railroad  company  is  liable 
the  fee  should  vest  in  the  city  in  trust,  for  the  injury  occasioned  by  the  distri- 
to  be  "  kept  open  for  or  aa  a  part  of  a  bution  in  the  air  of  gas,  smoke,  steam, 
public  street  .  .  .  forever,  in  uke  man-  dust,  cinders,  ashes,  and  other  un- 
ner  as  the  other  public  streets  ...  of  wholesome  and  deleterious  substances, 
the  city  are  or  ol  right  ouKht  to  be."  from  its  locomotives  and  trains,  pro- 
The  owner  at  the  time  —  ftom  whom  videdit  is  established  that  tbev  were  de- 
plaintiff  derived  title  —  was  assessed  structive  of  the  eaaemente  of  light,  air, 
S425  for  benefits  over  and  above  the  andaecess.  Thecourt said:  "^yiad- 
value  of  the  land  taken.  The  parties  dent  of  the  structure  which  necessarily 
agreed  upon  a  rule  for  the  asBessment  increaaeBandagKravatestheinjurfmu^ 
of  the  a'butter's  damages.  The  court  be  subject  to  the  same  rule  of  dam- 
reafflimed  Story's  Case,  90  N.  Y.  122,  ages.  .  .  .  However  the  damage  may  be 
h<Jdin^  that  it  waa  there  "  definitely  infiicted,  provided  it  be  eSeoted  by  an 
determined,"  —  unlawful  use  of  the  street,  it  constitutes 
1.  That  an  elevated  road  in  the  a  trespass,  rendering  the  wrongdoer 
streets  of  a  city,  conatructed  aa  to  form,  li^le  for  toe  coiuequences  of  his  acts."  . 
equipment,  and  dimensions  like  the  In  Fifth  National  Bank  tr.  N.  Y. 
present  road,  and  operated  by  ste&m  Elev.  R.  Co.,  24  Fed.  Rep.  114,  Ship- 
power,  &c.,  is  a  perversion  of  the  use  of  man,  J.,  seems  to  be  of  the  opinion  that 
the  street  from  the  purposes  originallv  an  elevated  nulway  on  a  street  is  not 
designed  for  it,  and  is  a  use  which  necessarily  an  additional  servitude.  He 
neither  the  dty  nor  the  legislature  can  says  r  — 

legalize  or  sanction  without  providing  "  An  abutting  owner  holds  bis  ease- 
for  compensation  for  injuries  sustsined  ment  in  the  street  gubordiTtata  to  the 
by  abutting  owners.  2.  Tliat  abutters  rights  of  the'public  in  the  streets;  if 
claiming  title  from  the  city  by  grant  the  new  structurea  aie  not  inconsistent 
with  a  covenant,  as  set  forth  in  the  with  or  destructive  of  the  uses  for  which 
Story  Case,  acquire  an  easement  in  the  the  street  was  originally  taken,  he  has 
bed  of  the  street  for  ingresa  and  egress,  no  cause  lo  complain.  Until  the 
and  for  the  free  passage  of  light  and  air  streets  are  burdened  with  an  oocu- 
through  and  over  the  street  for  the  pancy  wluch  substantially  injures  tbem 
benefit  of  their  property.  3.  That  such  aa  thoroughfarea  for  travel,  and  they 
easement  is  an  interest  in  real  estate  are  permanently  subjected  by  the  new 
which,  under  the  provision  of  the  Con-  structures  to  a  new  use  wtiich  ia  sub- 
stitution that  forbida  the  appropriation  vendve  of  tlie  original  use,  the  abutting 
of  private  property  for  public  use,  with-  owner,  though  he  mav  suffer  incon- 
out  compensation,  cannot  be  taken  for  venience,  is  not  l^ally  injured,  be- 
use  of  this  ndlrood  without  compensa-  cause  tiis  easement  ia  subject  to  the  con- 
tion.  4.  That  the  erection  of  an  ele-  trolling  right  of  the  public;  and  if  the 
vated  road,  such  as  the  one  here  in  street  continues  to  be  a  thoroughfare 
question,  in  a  public  street,  ia  the  taking  for  ordinary  travel,  in  accordance  with 
of  an  easement  and  an  appropriation  of  the  objecte  for  which  it  was  originally 
it  by  the  railroad  corporation,  making  laid  out,  no  right  of  the  abutting  owner 
it  liable  to  abutters  for  damages  occa-  is  trenched  upon."  A  new  trial  was 
sioned  by  the  taking.  granted  (verdict  having  been  for  plain- 
It  was  further  held  in  this  (Lalir's)  tiff)  for  the  reason  that  the  court  fearad 
case,  tliat  the  rights  of  abutters  in  such  "  that  the  ju^  were  unintentjonally  led 
case  ia  tlie  same,  whether  they  derive  into  the  opimontliat  because  a  new  and 
titlefrom  the  city  by  grant  with  a  cove-  permanent  structure  for  the  purposes  irf 
nant,  as  in  the  Story  Case,  or  through  a  steam  road  had  been  placed  ovra  a 
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nature  of  the  public  right  to  put  die  street  to  this  new  and  necessary 
fonn  of  public  use;  just,  because  they  recognize  and  declare  that  the 
abutter  has  special  proprietary  rights  or  easements  in  the  street, 
which,  so  far  as  they  are  special  and  individual  in  their  nature, 
he  is  not  called  upon  unequally  to  sacrifice,  without  compensation, 
for  the  public  use.  In  effect  the  court  says  the  just  and  true  doctrine 
is  "  Take,  but  pay." 


The  last  two  sections  of  the  text  the  author  leaves  to.  stand  as  they 
appeared  in  the  preceding  edition.  Still  further  reflection  upon  the 
subject,  and  observation  and  experience,  have  led  to  grave  doubts  in 
his  mind  whether,  in  view  of  the  established  and  necessary  supremacy 
or  power  of  the  legislature  over  all  public  ways  and  tkeir  uaea,  and 
in  view  of  the  fact  that  the  elevated  railways  in  New  York  City  did 
not  and  do  not  seriously  interfere  with  the  free  passage  of  all  persons 
and  vehicles  upon  the  surface  of  the  streets,  or  with  the  ordinary 
uses  of  the  streets,  and  that  in  the  course  of  time  they  had,  by  reason 
of  the  growth  of  the  city,  become  an  uigent  necessity  in  order  to  ac- 
commodate travel  and  transportation,  —  in  view  of  this  situation  the 
author  has  doubts  whether  the  doctrine  of  the  G)urt  of  Appeals  is 
sound,  that,  notwithstanding  the  le^lature  had  expressly  declored 
its  judgment  to  be  that  the  elevated  roads  which  it  authorized  were  a 
proper  street  use,  these  roads  were,  nevertheless,  as  held  by  the  court, 
a  perversion  of  the  Ic^timate  uses  of  the  street,  and  therefore  deprived 
the  abutters  of  "proper^  "  in  the  street,  or  an  interest  in  real  estate 
therein,  within  the  meaning  of  &e  word  "property  "  in  the  eminent- 
domain  clause  of  the  Constitution.  Such  radical  creations  and  such 
far-reaching  changes  in  the  law  belong  more  properly,  if  not  exclu- 
sively, to  constitutional  conventions  or  to  legislative  bodies  to  deal 
with.  So  far,  however,  as  the  abutter  is  concerned,  the  justice  of 
the  decisions  of  the  Court  of  Appeals  ^ving  him  compensation  for 
all  actual  net  damages  is  so  manifest  that  the  bgical  and  legal 
soundness  of  the  reasons  upon  which  the  court  places  its  judgment 
so  materially  limiting  the  power  of  the  legblature  over  streets  and 
their  uses,  may  not  undergo  the  scrutiny  to  which  those  reasons 
ought  to  be  subjected  before  being  adopted  into  the  general  or  con- 
stitutional jurisprudence  of  this  country. 

street  of  one  hundred  feet  in  width,  travelled  wsy  was  not  aensiblr  dimin- 

thereforetheywere  permitted  to  find  that  iahed,  and   oie   street   was   not  actu- 

a  new  and  inconaiBtent  use  was  imposed  ally  at  that  pcnnt  made  inconvenient 

upon  the  street,  although  travel  was  not  for  the  accoounodation  of  peioona  or 

practically  impeded,  and  light  in  the  vehicles." 
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$  1262.  Il6T«tod  BaUroMl  Omsh;  DeTslopmaat  of  th«  Law. — 
In  the  earlier  decisions  of  the  New  York  Court  of  Appeals,  the 
existence  of  easements  appurtenant  to  abutting  property  was  de- 
duced from  a  grant  by  the  city  to  the  abutter  of  the  property  to  which 
the  easements  were  appurtenant,  containiag  a  covenant  by  the  city 
that  the  street  should  forever  thereafter  be  continued,  or  because 
under  the  charter  of  New  York  a  part  of  the  abutting  property  had 
been  taken  for  the  construction  of  the  street,  and  the  abutter  had 
been  assessed  for  the  expense  of  opening  the  street'  But  other  cases 
having  subsequently  come  before  the  Court  of  Appeals  in  which  it 
was  impossible  to  deduce  the  easements  of  the  abutter  from  any 
such  ori^,  that  court  finally  declared  that  these  easements  arise  by 
operation  of  law  from  contiguity,  like  rights  for  the  adjacent  and 
subjacent  support  of  lands,  and  that  their  existence  is  to  be  pre- 
sumed.'    In  all  respects  these  easements  are  assimilated  by  the 

*  In  story  V.  New  York  Elev.  R.  Co.,  stituted  a  contract  between  the  dty 
90  N.  Y.  122,  the  abutters  upon  the  and  the  owner  which  ran  with  the  land 
street  in  question  claimed  title  to  their  and  enured  to  the  advantage  of  each 
premises  by  a  ^rant  from  the  municipal  successive  grantee  thereof;  and  that 
authorities  which  contiuned  a  covenant  by  virtue  of  these  proceedings  the  owner 
that  a  street  to  be  laid  out  in  front  of  acquired  certain  incorporeal  rights  in 
Bucb  property  should  foiever  thereafter  the  nature  of  easements  in  the  street 
continue  for  the  free  and  common  pas-  entitling  him  to  light,  air,  and  access. 
sage  of,  and  as  atreete  and  highways  *  Abendroth  v.  Manhattan  R.  Co., 
for  the  inhabitants  of  said  city,  and  all  122  N.  Y.  1 ;  Kane  v.  New  York  Elev. 
others  passing  and  returning  through  R.  Co.,  125  N.  Y.  164;  Williams  e. 
or  by  toe  same  in  like  manner  aa  the  Brooklyn  Elev.  R.  Co.,  126  N.  Y.  96; 
other  streets  of  the  same  city  then  Hughes  tt.  Metropolitan  E3ev.  R.  Co., 
were  or  lawfully  ought  to  be.  It  was  130  N.  Y.  14,  26-  White  v.  Manhattan 
held  that  the  abutter  by  reason  thereof  R.  Co.,  139  N.  Y.  19,  25;  Egerer  v. 
acquired  an  easement  in  the  bed  of  the  N.  Y.  Cent.  &  H.  R.  R.  Co.,  I»)  N.  Y. 
street  for  ingress  and  egress  to  and  from    lOS,   112. 

Us  premises,  and  also  for  the  free  and  In  Kane  v.  New  York  EHev.  R.  Co., 
uninterrupted  passage  and  circulation  125  N.  Y.  164,  it  was  claimed  \yf  the 
of  light  and  tur  through  and  over  such  railroad  company  that  Pearl  ^reet, 
street  for  the  benefit  of  property  situ-  through  whicn  its  railroad  was  con- 
ated  thereon.  In  I^hr  v,  Metropoli-  atnicted,  had  been  laid  out  during  the 
tan  Elev.  R.  Co.,  104  N.  Y.  268,  the  Tegime  of  the  IhUch  government,  a^thai 
abutter  acquired  title  to  the  property  imder  the  Civil  Law,  which  was  tte  law 
through  a  scries  of  meme  conveyances  of  Holland,  the  sovereign  was  vested 
from  tne  ori^nal  owner,  whose  property  with  the  absolute  risht  to  the  soil  of 
was  taken  in  inviium  by  the  city  by  all  streets  and  highways  within  tiis 
proceedings  under  the  statute  of  1813,  dominion,  and  that  no  private  ri^te 
to  be  heldas  prescribed  by  that  statute  or  easements  existed  tnerain.  The 
"in  trust  nevertheless  that  the  same  court,  however,  held  that  irrespective  of 
should  be  appropriated  and  kept  open  the  origin  of  the  street^  the  title  to  it 
and  for  and  as  a  part  of  a  pubbc  street  was  held  by  the  municipality  under 
.  .  .  forever  in  like  manner  as  the  the  trusts  created  by  the  Dongan  ChaT' 
other  pubhc  streets  ...  in  the  city  ter,  "for  the  public  uae  and  service  of 
are  or  of  right  ought  to  be,"  The  court  the  mayor,  aldeimen,  and  c(»Qmon&lty 
held  that  these  proceedings  not  onlv  of  the  stud  city,  and  the  inhabitants  ot 
created  a  valid  trust  in  the  city  whicn  Manhattan's  Island,  and  traveller* 
would  exclude  it  from  any  other  use  of  therein,"  and  also  under  the  trust  de- 
the  land  acquired  than  uiat  expressly  dared  by  the  Act  itf  1813,  which  in  pro- 
described  in  the  statute,  but  also  con*  viding  for  the  taking  of  lands  for  tbtt 
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decisioiis  of  the  courts  of  New  York  to  the  easements  v^icb  may 
exist  over  private  property.  In  the  case  of  the  easements  of  abutters, 
the  abutting  lot  is  the  dominant  tenement,  and  the  street  is  servient 
tenement,  but  the  tact  that  these  easements  are  in  the  nature  of  an 
interest  in  property  devoted  to  public  use  does  not  deprive  them 
of  their  peculiarly  private  character.  They  are  private  property,  and 
may  be  destroyed  by  adverse  postesnon  of  the  street  as  against  the 
abutter  for  the  purposes  of  an  elevated  railroad  erected  pursuant  to 
t^islative  authority.  The  construction,  maintenance,  and  operation 
of  an  elevated  railroad  in  the  street  under  l^slative  and  municipal 
authority  are  necessarily  hostile  and  adverse  to  the  property  rights  of 
the  abutter  in  the  street,  and  form  a  sufficient  foundation  for  adverse 
possession,  which  will  confer  a  title  upon  the  persons  or  corporation 
so  erecting  or  maintaining  the  structure  to  so  much  of  the  easements 
of  the  abutter  as  is  taken  or  impaired  thereby.'    Being  purely  private 

qpening  of  streets  pursuant  to  that  abutting  lota  &iise  by  operatioD  of  law 
statute  ded&red  that  they  should  be  from  coutjfuity,  like  rights  for  the  ad- 
"in  trust  nevertheless,  thkt  the  same  jacent  ana  subjacent  support  of  land, 
be  appropnated  and  tept  open  aa  a  and  their  existence  is  presumed."  In 
part  of  a  public  street,  avenue,  square,  an  action  at  law  by  an  abutting  owner 
or  place  forever,  in  liJe«  manner  as  the  to  recover  damages  for  the  tTespass, 
alfter  jniblie  ttreetn,  avenues,  aquarea,  and  the  invasion  of  the  abutting  easementa 
placet  in  tke  city  are  and  of  right  ought  by  an  elevated  railroad  is  a  question  of 
to  be."  Andreuit,  J.,  who  delivered  the  law  for  the  court,  and  is  not  one  of 
opinion  of  the  court,  said,  with  refer-  fact  for  the  jury,  Williams  v.  Brook- 
ence  to  the  origin  of  these  easements:  lyn  Elev.  R.  Co.,  126  N.  Y.  96. 
"The  pliuntiff's  easements  or  rights  ia  Erection  of  embankment  in  Ike  centre  of 
the  nature  of  easements  are  not  created  a  street  for  the  exduaive  use  of  a  tteam 
by  grant  or  covenant.  It  is  easier  to  railroad  held  to  be  a  taking  of  the  abut- 
realue  the  existence  of  these  righta  teHs  easements  of  light,  air,  and  access 
than  t«i  traoe  their  origin.  They  arise,  within  the  meaning  of  the  elevated 
we  think,  from  the  situation,  the  course  railroad  decisions.  Reining  v.  New 
of  legislation,  the  trust  created  by  the  York,  L.  A  W.  R.  Co.,  128  N.  Y.  157 
statute,  the  acting  upon  the  faith  of  (distinguishing  Fobea  v.  Rome,  W.  ft 
the  publia  pledges,  and  upon  a  contract  O.  R.  Co.,  121  N.  Y.  505);  EKerer  v. 
between  the  puhhc  and  the  property  New  York  Cent.  &  H.  R.  R.  Co.,  130 
owner.  Implied  from  all  the  circum-  N.  Y.  108,  112.    But  when  the  railroad 


etaocee,  lluit  the  street  shall  be  kept  company  tncns  tfie  land  upon  which  its 
Open  as  a  public  street  and  shall  not  tracks  are  constructed  and  there  ia  a 
be  diverted  to  other  and  inconsistent  street  on  either  side  thereof,  the  deva- 


open  as  a  public  street  and  shall  not  tracks  are  constructed  and  there  ii 

"  '  '  "      t  street  on  either  side  thereof,  the  efe__. 

tion  of  the  tracks  within  the  limits  of 

.,    _     ,__.      ._..    ..__    .u.     _.:,..     ^j    ^^^_ 

livemd  the  oinnion  of  the  court,  said:  eaaementa  of  an  abutting  proprietor 

"These   street   rights   of   an   abutting  upon  the  street,  and  b  damnum  i^>aque 

owner  are  not  orwnated  by  grant  in  injuria.     Bennett  v.  Long  Island  R. 

Urms   of  such  incidental   nghts,   and  Co.,  181  N.  Y.  431,  aff'g  89  N.  Y.  App. 

their  existence  need  not  be  eBtahlished  Div.  379. 

by  conveyances  in  specific  terms  con-        '  American  Bank  Note  Co.  v.  New 

veying  such  right,  for  there  are  none;  York  Elev,   R,   Co.,   129  N.   Y.   252; 

nor  by  adverse  possession  by  an  abut-  Lewie  v.  New  York  ft  H.  R.  Co.,  162 

ting  owner,  for  the  right  is  incapable  N.  Y.  202,  223;   Hindley  v,  Manhattan 

of  such  possession  as  ag^nst  the  city.  R.  Co^lS5  N.  Y.  335,  rev'g  103  N.  Y. 

The    pnvat«    rights    appurtenant    to  App.  Div.  504;   Scallon  v.  Manhattan 
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property  in  the  abutter,  the  easements  may  be  extinguished  or 
released  by  any  act  which  would  have  the  effect  to  extinguish  or 
release  any  other  easement  They  may  be  abandoned  or  eaiingmshed 
by  acts  showing  an  intention  to  abandon  and  extinguish  them,  as  by 
consenting  to  the  coostructioa  of  the  elevated  railroad  in  the  street' 
The  abutter's  easements  are  incorporeal  in  their  nature,  necessarily 
appvrtemiTit  to  the  abvtting  'property,  and  they  cannot  exist  severed 
from  and  independently  of  it  Hence,  upon  a  sale  of  the  abutting 
property,  the  appurtenant  easements  or  incorporeal  ri^ts  pass  to 
the  grantee  by  the  conveyance,  and  the  right  to  compensation  for 
(iie  taking  of  the  property  vests  in  the  purchaser,  althou^  the  ele- 
vated railroad  may  have  been  erected  prior  to  the  conveyance 
without  compensating  the  vendor  for  the  property  taken  thereby* 

R.  Co„  186  N.  Y.  i 
App.  Div.  262;   Bi 

R.  Co.,  191  N.  Y.  333,  mixlifying  113  179.     CkinBent  tignid  in  name  of  at- 

N.  Y.  App.  Div.  905.  •partnefahip    only   binds    the    putner 

Evidence  of  aetUemenUtinlh  other  land-  Bigcing  same  when  title  is  held  Dy  the 

ownerg  IB  nat  admissible  for  the  pur-  partnership    as    tenants   in    common, 

pose  of  rebutting  presumptions  of  title  unless    hie    authority  to  bind  his  oo- 

by  prescripUon,   nor  are  petitions  by  partneis  is  established.    Wlute  v.  Han- 

the  railroad  company  for  the  reduction  hattan  R.  Co.,  139  N.  Y.  19.    An  in- 

of  aasessmeots  for  purposes  of  taxation,  junetion  mii  not  be  Utued  at  the  suit 

stating  that  liabilities  exist  for  damages  of  an  abutter  who  has  consented  to 

to  abutting  owners.    Hindley  v.  Man-  the  construction  of  the  railrwid  in  the 

hattan  R.  Co.,  185  N.  Y.  335,  rev'g  103  street.    See  ante,  {  1232,  note. 
N.  Y.  App.  Div.  504.    DitabUily  from        '  Pappenheim  v.  Metropolitan  Elev. 

infancy  does  not  interrupt  the  running  R.  Co.,  128  N.  Y.  436;  F^tsm  v.  New 

of  the  New  York  statute  when  it  did  York  Elev,   R.   Co.,   147  N.   Y.   135; 

not  exist  at  the  time  the  entry  waa  Shepard   v.    Manhattan  R.   Co. 

......_„ j_     ,,__„__      «__u_„  _  f,    ^    ^gQ   ^(f,g  4g  j^    Y   ^ 

452 ;  McKenna  v.  Brooklyn  Un,  _ 
R.  Co.,  184  N.  Y.  391,  rev'g  96  N.  Y. 
White  p.  Manhattan  R,  Co.,  139  App.  Div.  226;  Kemochan  e.  New 
W.  i.  19,  26;  Foote  v.  Metropolitan  York  Elev.  R.  Co.,  128  N.  Y.  659,  568; 
Elev.  R.  Co.,  147  N.  Y.  367;  Ward  u.  Sterry  v.  New  York  Kiev.  R,  Co..  129 
MetropoUtan  Kiev.  R.  Co.,  152  N.  Y.   N.  Y.  619. 

39,  aff'g  %  Hun  (N.  Y.),  545;  Tlenog  Upon  a  sale  of  the  premises  pending 
V.  Hew  York  Elev,  R.  Co.,  76  Hun  (n!  the  suit  the  vendor't  right  to  an  inruno- 
Y.),  486,  afPg  151  N.  Y.  665.  The  (ion  against  the  elevated  railroad  ter- 
consent  of  the  city  to  the  construction  minates  notwithstanding  a  reservation 
of  the  railroad  operates  as  a  release  or  in  the]  conveyance  of  t£e  right  to  the 
abandonment  of  the  easements  appur-  damages  past  or  future  cauMd  by  the 
tenant  to  abutting  property  owned  by  maintenance  of  the  railroad,  Pegram 
the  city.     Herww  r.  New  York  Elev.   v.  New  York  Elev.  R.  Co.,  147  tf.  Y. 


R.  Co.,  76  Hun  (N.  Y.),  489,  aff'd  151    135.     Upon   the  death   of  the  owner 
N.  Y.  665.       Petition     or    requeet     hy   the  right  to  damages  accruing  there- 


_,   —    __    —      representative. 

constitute  consent  to  coDstruction.  Kemochan  t>.  New  York  Elev,  R.  Co., 
Roberts  v.  New  York  Elev.  R.  Co.,  155  128  N.  Y.  659.  See  also  Mitohell  v. 
N.  Y.  31,  modifying  12  N.  Y.  Misc.  MetropoUtan  Elev,  R.  Co,,  134  N.  Y. 
345;  Koehler  tr.  New  York  Elev.  R.  11;  Ford  v.  LivJMston,  140  N.  Y,  162. 
Co,,  159  N.  Y.  218,  aff'g  9  N.  Y.  App.  If  the  premises  be  conveyed  with  a 
Div.  449;  Shaw  v.  New  York  EJev,  resernofeon  of  the  nght  to  any  damagee 
R.  Co.,  187  N.  Y.  186,  aff'g  110  N.  Y.  tor  past  or  future  mjuries  which  may 
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But  if  the  eaaement*  have  been  extinguiahed  or  releaaed  before  the 
conyeyance  of  the  property,  they  do  not  pass  to  the  purchaser,  and 
the  fact  that  the  elevated  railroad  has  been  constructed  and  \a 
operated  in  the  street  in  front  of  the  premises  at  the  time  when  the 
contract  of  sale  is  made,  b  notice  to  the  ■pwehtuer  of  the  claim  of  the 
elevated  railroad  company  to  the  easements  by  virtue  of  a  release  or 
abandonment,  if  any  exists,  altbou^  no  instrument  releasing  or 
abandoning  the  easements  may  have  been  recorded.*  Where  the 
abutting  property  has  been  demised  by  a  lease  made  after  the  con- 
struction of  the  elevated  railroad,  the  property  is  r^arded  as  having 
been  demised  in  the  condition  in  which  it  is  at  the  time  of  the  making 
of  the  lease,  the  injury  resulting  from  the  maintenance  and  operation 
of  the  railroad  is  regarded  as  affecting  the  inheritance,  and  the  lessor 
is  entitled  to  recover  compensation  and  damages  although  he  has 
yielded  the  possession  of  the  property  to  the  tenant.'  But  when  the 
tease  aniedatea  the  construction  of  the  elevated  raihY)ad,  the  letsee 
hae  a  right  of  action  against  the  company  for  past  damages  resulting 
from  the  trespass  and  to  enjoin  the  continued  maintenance  of  the 
structure,  unless  the  permanent  dam^es  to  the  premises  during  the 
remainder  of  the  term  are  paid  to  him.* 

be  recovered,  the  title  to  the  appurte-  corded  rotate  or  amtent  at  th«  previoiu 

nAnt  eaaements  paaaea  to  and  vesta  in  owner  does  not  bind  a.  purchaser  with- 

the  purchaser,  but  the  purchaser  be-  out  notice.    Shaw  v.  item  York  Elev. 

comes  a  trustee  under  a  resulting  trust  R.  Co.,  187  N.  Y.  186, 
for  his  grantor  as  to  any  mon^  re-         ■  Kemochan  v.  New  York  Elev.  R. 

covered  by  him  o&  account  of  such  Co.,  128  N.  Y.  559;  Hine  v.  New  York 

opeialioa  aod  maintenance.     Pegram  Elev.  R.  Co.,  128  N.  Y.  571 ;  Mortimer 

o.  New  York  Elev.  R.  Co.,  147  N.  Y.  v.   Manhattan  R.  Co^  129  N.  Y.  81 ; 

136;    Shepard  v.   Manhattan  R.   Co.,  Starry  v.  New  York  Elev.  R.  Co.,  129 

168  N.  Y:   160;    Western  Union  Tel.  N.  Y.  619;   Bischoff ».  New  York  Elev. 

Co.i..8hepard,169N.Y.170;McKenna  H.  Co.,  138  N.  Y.  257.    The  trespass 

V.  Brooklyn  Union  Elev,  R.  Co.,  184  resulting  fronk  the  maintenance  of  the 

N.  Y.  391,  rev'g  05  N.  Y.  App.  Div.  elevated  railroad  being  an  injury  to  the 

226.     Such  retervatUm  does  not  create  iitheriiance,  a  person  seized  of  an  utatt 

any  lien  upon  the  casements  in  favor  in  remamder  in  premises  abutting  on  the 

of  the  grantor  as  against  the  company,  street  may  maintain  an  action  for  an 

and  in  the  absence  of  fraud  or  collu-  injunction   against   the   elevated   rwl- 

sion  between  the  grantee  and  the  com-  road  "founded  upon  an  injury  done  to 

pany  a  settlement    by  the    company  the    inheritance,    notwithstanding    an 

with  the  grantee  is  conclusive   as  to  intervening  estate  for  life"  under  the 

the  amount,  and  there  is  no  liability  on  provisions  of  the  New  York  Code  of 

the   part  of   the  company  in  respect  CSvil  Procedure,  and  in  that  action  the 

thereof.     McKenna  v.  Brooklyn  Union  judgment   may   provide    that   an   in- 

Elev.  R.  Co.,  184  N.  Y.  391,  rev'g  95  junction   shall    issue    unless    the   de- 

N.  Y.  App.  Kv.  226.  fendant  pay  the  plaintiff  the  sum  fixed 

>  Wud  V.  Metropolitan  Elev.  R.  Co.,  by  the  court  aa  the  depreciation  in 

162  N.  Y.  39;   Bacharach  v.  Vod  Eiff,  value  of  the  estate  by  reason  of  the 

74  Hun  (N.  Y.],  533 ;  Webster  v.  Kings  continued  maintenance  of  the  railroad. 

County  Trust  Oi.,  80  Hun  (N.  Y.},  420,  Thompson  «.  Manhattan  R.  Co.,  130 

aff'd  146  N.  Y.  276.    But  if  the  title  to  N.  Y.  360. 

the   property   is   acquired    before   the         '  Kearney  v.  Metropolitan  Elev.  R. 

eonatruotion  of  the  railroad,  on  unr«-  Co.,  129  N.  Y.  76;   Witmark  if.  New 
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§  1263.  HsMure  of  Daauffoi;  Bsneflts.  —  Aa  the  courts  of  New 
York  have  created  and  recognized  the  existence  of  tiie  easements  as 
property  in  the  abutter  which  is  protected  by  the  Constitution,  an 
abutting  owner  whose  easements  are  taken  or  impaired  by  the  con- 
struction and  operation  of  an  elevated  railroad  pursuant  to  legisla- 
tive authority  is  entitled,  in  proceedings  to  acquire  his  property 
light,  to  compensation  not  only  for  the  property  taken,  but  also  for 
the  damages  to  the  remainder  of  the  tract,  i.  e.,  he  is  entitled  to 
compensation  for  the  value  of  the  easements  per  se  and  also  for  the 
actual  damages  sustained  by  the  abutting  property  by  reason  of 
the  taking  or  impairment  of  the  abutter's  easements  of  h^t,  air, 
and  access.'  But  the  abutter's  easement,  in  the  view  of  the  New  York 
courts,  is  a  purely  intangible  thing,  an  incorporeal  ri^t  appurtenant 
to  the  abutting  property,  which,  in  itself  and  considered  separately 
from  the  abutting  property,  has  only  a  nominal  value,  and  hence  the 
inquiry  is  directed  to  Uie  value  which  that  easement  has  in  connection 
with  the  abutdng  property,  and  that  value  is  to  be  measured  and 
determined  by  the  damage  which  the  abutting  property  actually 
sustains  by  the  taking  or  impairment  of  the  easements.'   The  inquiry, 

York  Blev.  R.  Co.,  149  N.  Y.  393,  fixiD^  the  rent;  and  &lao  that  fee  dam- 

aff'g  76  Hun  (N.  YX  302 ;  Stonna  v.  ag^  in  lieu  of  an  injunction  against  the 

Manhattan  R.  Co.,  XT^  N.  Y.  493,  afF'g  maintenftnce  and  operation  of  the  rail- 

77  N.   Y,  App.  Div.  94,     Where  the  road  might  be  allowed  to  the  owner  of 

leasehold  estate  is  ftsW  uTider  a  lease  the  reversion. 

wAidi  ia  a  reneiBol  made  after  the  con-  ■  In  Bofam  v.  Metropolitan  Elev.  R. 
Btruction  of  the  elevated  railroad  of  a  Co.,  129  N.  Y.  576,  587,  Pediham,  J., 
leasehold  tenn  commencing  prior  to  now  of  the  Supreme  Court  of  the  United 
the  elevated  railroad,  and  the  renewal  States,  reviewed  the  earlier  decisioiis  of 
is  made  pursuant  to  a  covenant  in  the  the  court,  and  clearly  summed  up  the 
first  lease  giving  the  lessor  the  right  result  as  follows:  "It  was  held  that 
thereto,  the  estate  of  the  lessee  is  re~  the  defendants,  by  the  eiectJOD  of  their 
gaided  aa  commendng  -prior  to  the  structure  and  the  operation  of  their 
construction  of  the  elevated  railroad,  trains,  interfered  with  the  beneficial 
Kearney  v.  Metropolitan  Elev.  R.  Co.,  enjoyment  of  these  easements  by  the 
129  N.  Y.  76;  Witmark  v.  New  York  adjacent  landowner  and  in  law  took  a 
Elev.  R.  Co.,  149  N.  Y.  393,  aff'g  76  portion  of  them.  By  this  mode  of 
Hun  {N.  Y.),  302.  But  in  Kemochan  reasoning,  the  difficulty  of  regarding 
Manhattan  R.  Co.,  161  N.  Y.  339,  the  the  whole  damage  done  to  the  adjacent 
court  held  that  Hit  owner  of  a  revermon,  owner  aa  cona^tenHal  only  (because 
subject  to  an  unexpired  ground  lease,  none  of  his  property  was  taken),  and, 
may  recover  for  daniage  to  rental  value  theiefoic,  not  collectible  from  the  de- 
from  an  elevated  railroad  constructed  fendanto,  was  overcome.  The  Inter- 
after  the  commencement  of  the  term,  ference  with  these  easements  became  a 
for  the  interval  between  a  subsequent  Uiking  of  them  pro  tanto,  and  the  value 
readjustment  of  rent  by  arbitrators  was  to  be  piud  tor,  and  in  addition 
pursuant  to  a  provision  of  the  lease  the  damage  done  the  remaining  and 
which  required  them  to  fix  a  reason-  adjoining  ^nd  by  reason  of  the  taking 
ably  yearly  rent  for  an  ensuing  portion  was  also  to  be  paid  for,  and  this  damage 
of  the  term,  and  the  date  of  th^  trial,  in  wosinreality  the  one  great  injury  which 
the  absence  of  any  evidence  to  over-  the  owners  sustained  from  the  building 
come  the  presumption  that  the  arbi-  and  operation  of  the  defendanto'  road, 
trators  conmdered  the  existence  and  '  In  Bohm  v.  Metropolitan  Elev.  R, 
probable  continuance  of  the  road  in  Co.,  129  N.  Y.  576,  £88,  Peckham,  i.. 
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therefore,  in  proceedings  to  acquire  the  property  right  of  the  abutter, 
b  to  be  directed  to  the  difference  in  valve  resulting  from  the  construc- 
tion and  maintenance  of  the  elevated  railroad.  In  this  inquiry  the 
consequences  flowing  from  the  maintenance  and  operation  of  the  ele- 
vated railroad  are  to  be  taken  as  an  entirety,  and  beneficial  effects, 
both  general  and  special,  cannot  be  severed  from  the  prejudicial  re- 
sults. It  is  the  net  resvU  of  the  maintenance  and  operation  of  the 
elevated  railroad  upon  the  value  of  the  property  which  is  to  be  the 
subject  of  compensation  to  the  abutter  for  the  taking  of  his  property; 
and  to  arrive  at  the  net  result  ii  is  necessary  to  consider  the  general 
and  special  benefits  therefrom  as  well  as  the  damages.  Hence  each 
case  involves  a  consideration  of  the  benefits,  both  general  and  special, 
if  any,  and  evidence  tending  to  show  that  the  elevated  railroad 
has  benefited  instead  of  damaging  the  property  is  in  all  cases  admis- 
sible.'   This  is  a  just  and  equitable  doctrine.    In  determining  the 

aaid:  "The  mere  injury  (if  any)  euf-  population  and  growth  tendinc  else- 
feied  by  the  landowner  in  any  partjc-  where  aie  diverted  to  the  new  line  of 
ular  case,  lies  in  the  effect  produced  rapid  transit,  and  build  up  the  vacant 
upon  hJB  abuCtinf  land  by  the  wroneful  locality,  creating  a.  demand  for  lots  and 
interference  of  aefendants  with  these  a  steady  and  persistent  Increase  in 
easements  of  lisht,  air,  and  access  to  values,  both  directly  on  the  line  and  in 
such  land.  And  where  they  are  inter-  the  aide  streets  near  by,  the  only  rea- 
fered  with,  and  in  l^al  effect  ti^en,  to  sonable  inference  is,  that  the  increased 
any  extent,  it  is  not  possible  to  think  values  are  the  sole  and  substonldal 
of  them  Bs  of  any  value  in  and  of  them-  product  of  the  newly  opened  line  which 
selves,  separat«Kl  from  the  adjoining  bos  brought  prosperity  to  a  neglected 
land,  but  their  value  is  to  be  measured  locality.  Bookman  v.  New  York  Elev, 
by  the  injury  which  such  taking  in-  R.  Co.,  147  N.  Y.  298.  Property  in  the 
fixeta  upon  the  land  which  is  left,  and  to  ndghborbood  may  be  generally  in- 
which  they  are  appurtenant."  creased  in  value  by  the  advent  of  an 

'  Bohm  V.  Metropolitan  Elev.  R.  elevated  railroad,  while  other  property 
Co.,  129  N.  Y.  578;  Newman  v.  Met>  in  the  same  locality,  by  reason  of  the 
ropolitan  Elev.  R.  Co.,  118  N.  Y.  618;  cloaejiioxiinitvof  the  structure,  may  in 
Sutro  V.  Manhattaa  R.  Co.,  137  N.  Y.  certain  cases  oe  damaged.  Powers  v. 
592;  Sperb  i..  Metropolitan  Elev.  R.  Brooklyn  Elev.  R.  Co.,  157  N.  Y.  106, 
Co.,  137  N.  Y.  596;  Roberta  i..  New  reVg  89  Hun  (N.  Y.),  288.  See  also 
York  Elev.  R.  Co.,  155  N.  Y.  31;  Israel  u.  Manhattan  R.  Co..  168  N.  Y. 
Bookman  v.  New  York  Elev.  R.  Co.,  624.  To  enljtle  an  abutting  owner  to 
147  N.  Y.  298;  Malcolm  d.  New  York  recover  damages  for  injuries  to  his  real 
Elev.  R.  Co.,  147  N.  Y.  308;  Powers  v.  estate  arising  from  the  building  and 
Brooklyn  Elev.  R.  Co.,  89  Hun  (N.  Y.),  maintenance  o/  an  demiled  railToad  in 
288;  Odell  v.  New  York  Elev.  R.  Co.,  the  street,  he  must  prove  that  his  prop- 
130  N.  Y.  690;  Saxton  v.  New  York  erty  has  either  decreased  in  value  by 
Elev.  R.  Co.,  139  N.  Y.  320;  Israel  v.  reason  of  the  railroad,  or  that  its  value 
Manhattan  R.  Co.,  168  N.  Y.  &2i;  b&s  not  increased  as  much  as  it  would 
Bischoff  V.  New  York  Elev.  R.  Co.,  138  have  done  if  the  railroad  had  not  been 
N.  Y.  257.  built.     While  the  mere  foot  that  ap- 

Where  an  elevated  lailroad  entere  a  preciation  of  the  land  in  the  street 
vacant  and  unimproved  locality  which  through  which  the  road  runs  has  not 
normd  growth  fias  not  yet  effectively  been  as  great  in  proportion  as  in  the 
reached,  which  improvement  has  not  side  streets,  is  not  sufficient  to  show 
seriously  touciied,  which  renuuns  to  be  damage,  as  the  increase  in  both  may 
developed,  and  which  has  no  element  have  been  caused  by  the  rulrood,  evi- 
of  value  except  such  as  lies  in  hope  and  dence  of  such  fact  is  admissible  and 
expectation,  and  thereupon  and  thereby  may  be  conddered  in  connection  with 
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value  of  the  property  taken  tlie  railroad  is  to  be  r^arded  as  a  lavfiil 
structure  operated  by  authority  of  law,  and  the  compensation  is  to 

be  limited  to  those  injuries  which  flow  from  the  taking  of  the  ease- 
ments of  light,  air,  and  access.     Hence,  in  determining  the  value  of 

the  property  taken,  coMequential  injviriea  resvUing  from  the  naiae 
of  operation  of  the  trains,'   mterference   vntk    the  privacy  of   the 

premises,*  and  the  obstructing  of  the  view  of  the  premises  by  the 

other    evidence    upon    the    question  there  t^an  be  no  recoveir  theiefor,  &!• 

whether  the  land  of  the  owner  has  in-  thoiwh  the  property  has  been  aoquiind 

creased   to   the   same   extent   that   it  and  held  by  a  single  title  deacribtDg  the 

would  have  done  but  for  the  presence  premises  as  one  lot  only-     Keeoe  v. 

of  the  road.     Becker  o.  Metropolitan  Metropolitan   Elev.    R.    Co.,    78   Hun 

Elev.  R.  Co.,  131  N.  Y.  509;   Storck  i..  (N.  Y.),  451 ;  Welde  v.  New  York  ft  H. 

Metropolitan  Elev.  R.  Co.,  131  .N.  Y.  R.  Co.,  28  N.  Y.  App.  Div.  379.    But  if 

514.  the  buildiog  be  in  fact  mn^e,  the  fact 

In  Storck  v.  Metropolitan  Elev.  R.  that  it  extends  through  to  another 

Co.,  131  N.  Y.  514   521,  Gray,  J.,  said;  atreet  where  there  ia  no  railroad  and 

"If  there  is  proof  that  benefits  have  that  the  land  covered  was  acquired  in 

resulted  in  a  general  appreciation  of  separate  lots,  does  not  affect  the  right 

property  values  in  the  locality,  it  is  of  the  court  to  treat  it  as  an  entirety  in 

Siite  competent  for  the  complainant  to  awarding   damages.     BischoS  t>.   New 

ow  in  evidence  that  these  benefits  York  Elev.  R.  Co.,  138  N.  Y.  257; 

have  not  been  invariable,  and  that,  in  Stevens  v.  New  York  Elev.  R.  Co.,  130 

his  particular  case,  they  were  inauffi-  N.  Y.  95. 

cient,  as  compared  with  other  property  Opinum  evidence  as  to  cause  of  do- 
similarly  situated,  or  in  the  neighbor-  ereoM  in  value  is  not  admissible.  Mc- 
hood;  and  that  the  insufficiency  is  Gean  v.  Manhattan  R.  Co.,  117  N.  Y. 
due  to  the  mode,  manner,  or  extent  of  219.  Nor  is  it  admisdble  as  to  valu« 
the  defendants'  occupation  of  the  of  proper^/  wilhaut  the  railroad.  Hob- 
stieet.  He  is  entitled  to  prove  that  his  erts  v.  New  York  Elev.  R.  Co.,  128 
property  bas  not  equally,  or  propor-  N.  Y.  455;  Doyle  n.  Manhattan  R.  Co., 
tjonably,  shared  in  t^e  general  rise  in  128  N.  Y.  488;  Jefferson  n.  New  Yoric 
values  m  the  locality,  and  that  fact,  Elev.  R.  Co.,  132  N.  Y.  433.  Nor  is  it 
with  the  other  facts  io  evidence  tending  admissible  as  to  the  beat  um  to  lehieh 
to  prove  damage,  may  properly  be  Ihe  property  could  have  been  put  had 
considered  in  determining  whether  he  there  been  no  elevated  railroad  there, 
bas  been  adequately  compensated  for  Doyle  v.  Manhattan  R.  Co.,  128  N.  Y. 
the  deprivation  of  bis  easements."  488;  Gray  v.  Manhattan  R.  Co.,  128 
When  land,  with  an  elevated  railroad  N.  Y.  499.  Evidence  as  to  apedfie 
structure  in  front  of  it,  falls  below  the  rerdt  ajid  soUt  of  other  properties  not 
value  which  it  had  prior  to  construe-  admissible  to  prove  dam^es.  Jamie- 
tion,  and  the  rents  also  fall  below  the  eon  v.  Kings  County  Elev.  R.  Co.,  147 
rental  prior  to  construction,  and  both  N.  Y.  322;  Robinson  v.  New  YoHc 
fwl  to  make  up  the  loss  during  a  period  Elev.  E.  Co.,  175  N.  Y.  219.  0{fer»  to 
of  several  years  after  construction,  purcAoss  premises  not  admisdble.  Hine 
while  property  on  adjoining  streets  in  v.  Manhattan  R.  Co.,  132  N.  Y.  477. 
the  immediate  neigbborhoMJ,  with  no  '  American  Bank  Note  Co.  r.  New 
railroad  in  front  of  it,  advances  rap-  York  Elev.  R.  Co.,  129  N.  Y.  252,  209; 
idly,  both  in  fee  and  rental  values,  in  BischoS  v.  New  York  Elev.  R.  Co.,  138 
the  absence  of  any  explanation,  the  in-  N.  Y.  257,  262;  Conabeer  v.  New  York 
ference  is  that  the  presence  and  opera-  Cent,  A  H.  R.  R.  Co.,  166  N.  Y.  474, 
tion  of  the  railroad  kept  the  value  of  489;  Donahue  v.  Keystone  Gas  Co., 
the  abutting  property  down.  Israel  v.  181  N.  Y.  313,  316;  Slatter  of  Seaside 
Manhattan  R.  Co.,  158  N.  Y.  624.  A  B.  B.  Elev.  R.  Co.,  83  Hun  (N.  Y.), 
A  eeparate  and  dittinct  htiUding  143;  Kiep  v.  Metropolitan  Elev.  R. 
loAicA  is  ntuated  upon  a  differetU  street,  Co.,  17  N.  Y.  Supp.  804. 
and  whose  Ught,  air,  and  access  are  not  *  Messenger  v.  Manhattan  R-  Co., 
obstructed,  is  not  damaged  by  the  con-  129  N.  Y.  502;  Biscboff  v.  New  Yoik 


strucUon  of  the  elevated  railroad,  and    Elev.  R.  Co.,  138  N.  Y.  259,  262. 
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existence  of  the  structure  in  the  street,'  are  to  be  regarded  at  purely 
consequential  and  forming  no  part  of  the  compensation  to  be  paid  as 
for  property  taken.* 

§  1264  (723).  BsnwdisB  of  Abuttm  at  Lav  and  In  Iqoitr:  Klffbt 
to  Injtmction.  ^  As  a  necessary  result  of  the  principles  established, 
it  follows  that  under  the  decisions  of  the  New  York  courts  the 
construction  of  an  elevated  steam  railroad  over  a  street  is  as  to  the 
abutter  a  iresfoaa  and  in  legal  contemplation  a  continuing  nui- 
sance,  if  constructed  without  the  abutter's  consent,  or  without  having 
acquired  from  him  by  purchase,  or  by  condemnation  and  payment, 
the  right  to  do  so.  The  abutter  niay  sue  in  a  common  law  action  for 
the  damages;  but  in  such  action  he  can  in  the  New  York  view  only 
recover  such  damages  as  he  has  sustained  dovm  to  the  time  of  the 
commencement  of  the  action.  He  is  not  entitled  to  damages  meas- 
ured by  the  permanent  diminution  in  value  of  bb  property  upon  the 
assumptioD  that  the  wrong  b  permanent  and  irremediable.*    When 

'  HefiMnger  v.  Hauh&ttaik  R.  Co.,  trespass,  or  the  invaaioQ  of  an  ease- 

12B  N.  Y.  «t2.      See  also  Wonnser  v.  ment,  doet  not  operate  to  transfer  the 

Brown,  149  N.  Y.  163.  liile  o(  the  property  to  the  defendant, 

*  In  detenainin^  the  damages  aa  an  either  before  or  after  satisfaction,  nor 

alternative  to  an  injunction,  the  rail-  does  it  extinguish  the  easements.     By 

road  structure  is  not  alone  to  be  con-  the  ordinaiy  nde  it  is  an  indemnity 


ndered,  but  tiie  company  is  bound  to  for  a  past  wrong,  leaving  unafTected 
make  compensation  lor  the  incidental  the  plaintiff's  right  to  his  property." 
injuries  caused  by  the  running  of  trains   Fer  Anireuw,  J.,  in  Fond  i>.  Hetropoli- 


upon  that  struciure.  The  street  and  tan  Eiey.  R.  Co.,  112  N,  Y,^  186,  dis- 
its  uses  may  not  be  separated  in  con-  tioguishing  Lahr  v.  Metropolitan  Elev. 
ndering  the  effect  upon  the  com-  R.  Co.,  104N.  Y.  268,  where  the  parties 
tuning  property  owner.  Sperb  v.  bad  at  the  trial  acquiesoed  in  the  as- 
Metropolitan  Elev.  R.  Co,,  13/  N.  Y.  sessment  by  the  jury  of  the  damages  on 
155,  the  basis  of  the  permanent  diminution 
'  Fond  V.  Metropolitan  Elev.  R.  in  value.  Exemplary  or  punitive  dom- 
Co.,  112  N.  Y,  18fl;  Ottonot  v.  New  ag«»  cannot  be  recovered  in  an  action 
York,  L.  ft  W.  R.  Co.,  119  N.  Y.  603;  at  law  for  damages  for  the  tTespasa. 
Tallman  v.  Metropolitan  Elev.  R.  Co.,  Powers  v.  Manhattan  R.  Co.,  120  N,  Y. 
121N.  Y,  119;   Pappenheim  r.  Metro-  178. 

poUtan  Elev.  R.  Ci>.,  128  N.  Y.  436,  RvU  at  to  damagta.   Ulme  v.  N.  Y. 

444.    As  to  the  rule  in  some  jurisdio-  Central  &  H,  R.  R.  Co,,  101  N.  Y.  98, 

tions  which  gives  a  recoveiy  once  for  This  is  the  leading  cane  in  New   York 


{{  1263,  1257,     When  the  property  is  owner.     It  was   held; 

Wiim'proved  and  vaeant  and  there  is  no  rights   or   interests   of   individuals   in 

evidence  that  it  has  any  rental  or  usu-  streets,  or  in  the  soil  thereof,  must  be 

able  value,  the  plaintiff  can  only  re-  lawfully  acquired  in  order  to  authorize 

cover  nominal  damages  for  past  tres-  the  construction  of  a  railroad  upon  or 

rses.     TaJlmanp.  Metropohtan  Elev.  over  the  same;  if  constructed  without 

C!o.,  121  N.  Y,  119.    The  trespasses  having  acquired   them,   the   company 


create  separate  and  succesdve  c _. 

of  action.     Pappenheim  «,  Metropoli-  theownersof  such  rights  and  property, 

tan  Elev,  R,  Co..  128  N,  Y,  436.     "A  As  to  them  the  railroad  is  a  (xmimu.wg 

recovery  of  judgment  for  damages  for  a  nuisance.    2.  If  these  rights  are  duly 
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the  railroad  company  is  sued  in  an  actios  at  law  to  recover  damages 
for  past  trespasses,  it  is  to  be  regarded  as  a  torong-doer,  and  all  the 

acquired  and  the  railroad  constructed  and  extent  of  the  general  injury  tc  the 

with  proper  care  and  skill,  the  railroad  street  —  ae  the  decrease  in  volume  of 

etnnpany   is    not   liable    for    damagea  the  current  of  custom,  and  the  change 

necessarily  resulting  from  the  construe-  in  ita  character  —  are  necessarily  to  be 

tion  and  operation  of  its  line.    3.  Where  considered ;    but  defendant  may  show 

a  railroad  is  unlawfully  constructed  in  that  a  part  or  all  of  such  decrease  and 

a  street,  an  owner  of  adjacent  property  change  is  due  to  other  causes.     The 

in  an  action  for  damages  can  recover  court  says:    "Smoke  and  qaaea,  atke» 

■  only  such  Ba  were  sustained  up  to  the  and  cijidira  aSect  and  impair  the  ease- 
time  when  suit  was  commenced;  for  ment  of  air.  The  structure  itself  and 
those  sustained  subsequently  he  may  the  passage  of  cars  lessen  the  easement 
recover  in  successive  actions  until  the  of  light.  The  drippings  of  oil  and 
nuisance  is  abated.  Relerring  to  reme-  wat«r,  and  possibly  the  frequent  col- 
diet  wkiek  adjacent  owners  may  reaorl  umns,  interfere  with  conveniende  of 
to,  the  court  said  (page  123):  "He  access.  These  are  elements  of  damage, 
may  sue  and  recover  his  damages  ek  even  though  the  necessary  concomi- 
often  as  he  chooses,  —  once  a  year  oi  tants  of  the  construction  and  opeiation 
once  in  six  years,  — and  have  succes-  of  the  road,  and  not  the  product  of 
wve  recoveries  for  damages.  He  may  negligence,  for  they  abridge  the  land- 
enjoin  the  operation  of  the  ndlroad  and  owner's  easement,  and  to  that  extent, 
compel  the  abatement  of  the  nuisance  at  least,  are  subjects  for  redress  in  an 
by  an  action  in  equity;  and  when  his  action  for  damages." 
premises  have  been  exclusively  ap-  N.  Y.  Supreme  Court  Caset.  Proper 
propriated,  or  where  a  highway,  m  the  measure  of  damages  held  to  be,  the 
soil  of  which  he  has  title,  has  been  ex-  difference  in  value  of  the  property 
clusively  appropriat«d  by  a  railroad,  with  the  full  and  unobstructed  use  of 
be  may  undoubtedly  maintain  an  ac-  the  easement  and  the  value  without 
tton  of  ejectment."  it.  Pond  i>.  Metrop.  Elev.  R.  Co.,  42 
This  rule  as  to  damages  has  been  fol-  Hun,  5€7,  citing  N.  Y.  West  Shore  & 
lowed  in  later  cases.  See  Wtteelock  v.  B.  R.  Co.  v.  Sutheriand,  35  Hun,  260; 
Noonan,  108  N.  Y.  179;  N.  Y.  Nat.  N.  Y.  lack.  &  W.  R.  Co.,  In  re,  29 
Exoh.  Bank  ti.  Metrop.  Elev.  R.  Co.,  Hun,  l;and  N.  Y.  Cent.dH.B.R.Co., 
108N.  Y.660;  Reed ».  State,  108  N.  Y.  In  re,  15  Hun,  63,  67,  69.  See  also 
407;  and  approved  in  Pond  v.  Metrop.  Meyer  v.  Metrop.  Elev.  R.  Co.,  N.  Y. 
Elev.  R.  Co.,  112  N.  Y.  186.  In  this  Daily  R™.,  April  1,  1886,  and  N.  Y. 
last  case  the  Court  of  Appeals  holds  Elev.  R.  R.  Co.,  In  re,  36  Hun,  427. 
that  the  doctrine  of  Uline'a  Case  apvliea  N.  Y.  Common  Pleas  Cases,  Peyser 
to  ac^tms  against  the  Elevated  RaUvxiy  v.  Metrop.  Elev.  R.  Co.,  13  Daly,  122. 
aompanie*.  The  sole  question  was  Abutting  owners  are  entitled  to  com- 
whether,  in  a  common-law  action,  pensation  for  a  permanent  diminution 
"the  abutting  owner  could  recover  of  their  easement  of  Ught,  air,  and  ac- 
complete  damages  once  for  ail  as  for  cess  from  the  street,  caused  by  the  con- 
a  final  and  complete  destruction  pro  stniction  and  operation  of  an  elevated 
lanto  of  the  easement  invaded  by  the  road.  Noise  held  to  be  not  an  element 
defendant,  or  is  confined  to  a  recovery  ot  damage.  (Otherwise  held  by  Su- 
of  such  temporary  damages  as  have  perior  Court).  Rvle  of  Damages  staled  : 
accrued  up  to  the  commencement  of  "The  damage  recoverable  is  the  loss 
the  action."  The  court,  Andrews,  J.,  occasioned  by  the  permanent  diminu- 
reviews  the  prior  cases  and  says:  tion  of  value  of  the  plaintiff's  property 
"These  cases  have  settled  the  irile  caused  by  the  loss  or  obstruction  of 
Uiat  permanent  depreciation  cannot  be  light,  air,  and  access  resulting  directly 
recovered  in  an  action  like  this.  .  .  .  from  the  defendant's  strocture  and  ito 

-  When  he  comes  to  the  court  for  eguit-  uses."     Per  J.  F.  Daly,  J.,  Meyer  v, 

able  relief  the  court  may  mould  it  to  Metrop.  Elev.  R.  Co.,  N.  Y.  Daily  R^., 

suit  the  circumstances,  as  was  done  in  April  1,  1886,  per  AUm,  J.:  "Does  this 

Henderson's  Case  (78  N.  Y.  423)."    In  railroad  take  any  of  the  light  and  air 

Dnickem.  Manhattan  R.  Co.,  106  N,  Y.  which   the   plaintiff   would   otbei^vise 

157,  afF'g  51  8u^.  Ct.  429,  it  was  held,  receive,  or  obstruct  the  access  which  he 

that  in  estimating  damages  the  nature  would  otherwise  have  to  his  premisea. 
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consequences  of  its  acts  affecting  the  property  of  the  abutter  pre- 
judicially are  to  be  taken  into  consideration,  including  such  damages 
as  flow  from  noise,  loss  of  privacy,  interruption  of  the  view  of  the 
abutter's   premises,  and    the  like,*    although  as  we  have  seen,* 

if  the  railroad  weis  not  there 7     If  it  have  been  incurred;  that  such  liabil- 

does,  what  ia  the  value  of  what  has  ity  is  onlv  for  the  property  actual^ 

been  taken?   This  is  the  question  here,  taken,  ana  the  diminution  in  value  of 

—  not  the  loss  plaintiff  has  sustained  remaining  properly  directly  a&ected 


n  the  street  la  a  taking 

the  street  has  been  changed,  and  noise  of  private  property  only  in  bo  far  as  the 

and  bustle  have  succeeded  peace  and  structupe  and  opention  of  the  road  are 

quiet.    The  question  is,  how  much  of  inconaiat«nt  with  and  in  exceaa  of  the 

tnat  property  in  the  street  which  he,  ordinary  lawful  use  of  the  street ;  that 

in  common  with  the  abutting  ownera,  only  to  the  extent  of  such  taking  of  the 

owned,  has  he  been  deprived  of^  ana  easement  ia  compensation  to  be  made 

what  the  value  of  that  property  is."  to  an  abutting  owner;  that  the  proper 

N,  Y,  Superior  Cmirt  Coseji.    Caro  measureof  damages,  in  actions  brought 

V.  Hetrop.  R.  Co.,  4S  Super.  Ct.  138.  by  lesaees  of  abutting  property,  is  the 

Equitable  action  for  injunction,  alleg-  diminution  of  the  rental  value  of  the 

ing     defendant's     inability     to    mate  who' '"   "■  """  '"""  '"'~ — 

reparation.  Demurrer  austained  by  that 
trial  court;  but  overruled  by  GeneraJ  not  be  allowed,  being  too  remote.  (On 
Term,  which  held,  that  polluting  the  thispoint  see  generally  Frits  v.  Hobson, 
air  of  a  dwelling  with  smella,  rendering  L.  R.  14  Ch.  Div.  S42,  and  casea  cited; 
the  enjoyment  of  the  premises  uncom-  Ricket  t>.  Metrop.  R.  Co.,  L.  R.  2  H.  L. 
fortabfe,  is  to  that  eident  a  taking  of  ITS.)  A  leuee  cannot  recover  for  dam- 
property.  Legislative  authority  to  con'-  aga  Hustained  after  the  expiration  of 
struct  and  operate  an  elevated  road  the  lease  under  which  he  had  posgeadon 
does  not  authorize  it  to  pollute  the  air  at  the  time  the  easement  was  appro- 
t^  such  smells.  In  Ireland  v.  Hetrop.  priated.  In  same  case,  M  Super.  Ct. 
Elev.  R.  Co.,  52  Super.  Ct.  450,  the  555,  noiae  was  held  to  be  an  element 
action  was  to  recover  the  total  damage  of  damage.  N.  ¥.  Nat.  Exch.  Bank  v. 
to  the  fee.  Held,  main  tenable  if  plain-  Metrop.  Elev.  R.  Co.,  53  Super.  Ct.  511, 
tiS  offers  to  convey  the  easement  ap-  affirmed  without  opinion,  108  N.  Y. 
propriated  by  the  railway,  as  waa  sub-  660.  Plaintiff  was  the  owner  of  & 
stantially  done  in  this  case.  The  leasehold  interest  in  abutting  prop- 
verdict  assessed  the  total  damage  to  erty  on  the  corner  of  Chambers  Street 
the  property,  and  an  additional  aum  and  College  Place.  Judgment  for  apeci- 
(under  the  ctiatge  of  the  court)  as  com-  fied  sum  (over  S500},  for  damages  aus- 
pensation  for  loss  of  rente.  Held,  error,  tained  up  to  commencement  of  suit, 
and  new  trial  ordered.  Noiae  made  in  and  operation  of  road  enjoined  after 
constructing  and  operating  the  road  a  future  day  named,  with  a  proviso 
held  to  be  an  element  of  damage,  that  defendants  might  purenase  so 
Same  ruling  on  this  point,  in  Ti^lor  v.  much  of  plaintiff'a  easement  as  had 
Hetrop.  Elev.  R.  Co.,  55  Super.  Ct.  555.  been  taken  b^  the  road  for  SS,000,  for 
See  Seventh  Ward  Nat.  Bank  i>,  N.  Y.  which  plaintiff  should  make  a  proper 
Elev.  R.  Co.,  53  Super.  Ct.  412;  Taylor  convevance.  In  such  case  injunction 
V.  Metrop.  Elev.  R.  Co.,  60  Super.  Ct,  should  not  issue.  The  provision  ena- 
311;  B.  c.  55  Super.  Ct.  555,  where  it  bliug  defendante  to  purchase,  being  in 
waa  held:  That,  as  a  general  rule,  the  the  nature  of  a  privilege,  was  not  error. 
appropriation  of  property  by  a  railroad  '  Kane  v.  New  York  Elev.  R,  Co., 
should  be  concurrent  with  the  payment  125N.Y.164;  Messenger  D.Manhattan 
or  deposit  of  money  in  payment  there-  R.  Co^  129  N.  Y.  502 ;  American  Bank 
for;  but  if  no  proceedings  to  condemn  NoteCo.  p.  New  YorkElev.  R.  Co.,  129 
have  been  inatituted,  the  atatutea  im-  N.  Y.  252;  Moore  v.  New  York  Elev. 
pose  no  greater  liabiUty  upon  them  for  R.  Co.,  130  N.  Y.  523;  BiscboS  v.  New 
the  taking  than  what  would  otherwise  Yorfc  Elev.  R.  Co.,  138  N.  Y.  257; 

■  Ante,  i  1263. 


lyCoogle 


2048  MUNICIPAL   CORPOBATIONS  §  1264 

these  elements  do  not  constitute  a  iakijig  of  the  abutter's  property. 
But  in  New  York,  an  abutting  owner  may  maintain  an  action  in 
equity  for  an  injujiciion  io  which  he  may  obtain  a  decree  which  in- 
directly gives  him  once  for  all  the  value  of  the  property  taken  or 
the  permanent  injury  or  damages  to  the  fee  as  well  as  a  judgment 
for  the  dam^es  to  the  use  resulting  from  illegal  trespass.  Under 
the  practice  of  New  York  the  abutter  cannot  commence,  or  compel 
the  commencement  of,  a  proceeding  to  assess  the  value  of  the  prop- 
erty taken  as  in  a  condemnation  proceeding.  He  may,  however,  ask 
for  an  injunction  restraining  the  continued  operation  and  mainte- 
-  nance  of  the  elevated  railroad,  and  in  such  an  action  a  judgment 
will  be  rendered  against  the  railroad  company  enjoining  the  con- 
tinued maintenance  and  operation  of  the  railroad,  but  providing  that 
the  injunction  shall  not  become  operative  if  the  railroad  company 
shall  within  the  time  fixed  by  the  court  tender  and  pay  to  the 
owner  of  the  property  in  exchange  for  a  conveyance  or  release  of 
the  easements  taken  or-  impaired  the  sum  which  b  judicially  fixed 
by  the  court  as  the  value  of  the  property  taken  by  the  railroad,  or, 
as  it  is  popularly  known,  the  fee  damage.^  This  action  for  an  in- 
Church  of  Holy  Apostles  v.  New  York  if  the  oonveyaoce  is  made,  and  the 
Elev.  R.  Ck>.,  21  N.  Y.  App.  Div.  47;  moaev  paid,  no  injunction  sliall  iMue. 
Golden  v.  Hetropotitan  Elev.  R.  Co.,  1  If  defendant  refuse  to  pay,  the  injunc- 
N.  Y.  Misc.  142;  Diehl  v.  Hetrapolitan  tdon  iasues.  tt  may  be  that,  in  the 
Elev.  R.  Co.,  11  N.  Y.  Hisc.  14;  Ode  ease  of  a  railroad  actually  ninniiic  its 
e.  Manhattan  R.  Co.,  56  Hun  (N.  Y.},  cars  u^on  or  through  property  ol  aa- 
199;  Kiep  v.  Metropolitan  R.  Co.,  17  other,  it  would  not  be  iuatified  in  re- 
N.  Y.  Supp.  804; .  Ottinger  v.  New  fusing  to  pay  on  the  aeliveiy  of  the 
York  Elev.  R.  Co.,  17  N.  YT  Supp.  912.  conveyance,  and,  instead  thereof,  mib- 
'  Pappenheim  v.  Metropolitan  Elev,  mitting  to  an  injunctdon.  Public  in- 
R.  Co.,  12SN.  Y.  436;  American  Bank  terests  might  have  s  right  to  be  heard 
Note  Co.  V.  New  York  Elev.  R.  Co.,  129  in  that  respect.  But  it  ia  enough  to 
N.  Y.  2^2,  270;  Bohm  n.  Metropolitan  eay  that,  in  the  casee  where  permanent 
Elev.  R.  Co.,  129  N.  Y.  576.  In  Pap-  damage  ia  to  be  paid,  there  is  a  condi- 
penheim  v.  Metropolitan  Elev.  R.  Co.,  tion  that  a  conveyance  shall  be  made, 
128  N.  Y.  436,  444,  Peckham,  J.,  said :  and  the  defendant  thus  aecurra  title  to 
"The  owner  may  resort  to  equity  for  the  property  used.  In  cases  where  the 
the  purpose  of  enjoining  the  continu-  owner  wishes  to  actually  stop  the 
ance  of  the  trespass,  and  to  thus  poe-  further  trespass  and  where  the  defeud- 
vent  a  multiplicity  of  actions  at  law  ant  has  no  legal  right  to  acquire  the 
to  recover  damages ;  and  in  such  an  property,  such  oonthlion  would  not  be 
action  the  court  may  determine  the  inserted,  and  an  injunction  would 
amount  of  d&tna^  which  the  owner  issue  upon  the  right  of  the  owner  being 
would   sustain   if   the   trespass   were   determined." 


receipt  of  a  conveyance.  The  court  demnation  with  the  practical  difference 
does  not  adjudge  that  the  defendant  only  that  in  the  one  case  the  company 
sAoU  pay  sucn  sum  and  that  the  plain-  is  tne  moving  party  and  in  the  otbitr  tbe 
tiff  BtaaU  w>  convey.    It  provides  that,   owner.    For  tius  court  does  not  in  tha 
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junction  is  governed  by  tiie  general  principles  of  equity  jurispru- 
dence, and  no  injunction  will  issue  unless  the  plaintiff  shows  that 
he  has  sustained  damages  which  are  substantial,  and  not  merely 
nominal  in  their  nature.'  The  ri^t  to  relief  in  equity  is  founded 
upon  the  avoidance  of  a  multiplicity  of  actions  at  law,  and  upon  the 
absence  of  an  adequate  remedy  for  the  continued  appropriation  of 
the  abutter's  property  without  making  just  compensation;  and 
when  the  court  has  obtained  jurisdiction  of  an  action  in  equity  to 
enjoin  the  continued  maintenance  and  operation  of  the  elevated  rail- 
road, it  may  retain  it  to  do  complete  justice  between  the  parties,  and 
may  ascertain  and  award  damages  for  past  trespasses  to  the  date 
of  die  judgment  as  incidental  to  the  main  relief  sought.' 

iMflt  degree  assent  to  the  doctrine  which  thorized  track  and  properly  f^ve  an 
liaa  eometimea  been  advocated  that  injuncdtm  to  the  i^aintiff  conditioned 
the  alternative  damo^  are  wholly  in  upon  the  payment  to  him  of  just  oom- 
the  unlimited  discretion  of  the  court,  pensatjoo  which  upon  oU  the  facts 
and  BO  the  elevated  roads  entirely  at  would  be  a  remedy  as  adequate  as  the 
their  mercy.  We  hod  supposed  that  removal  of  the  track.  Knoth  v.  Man- 
everytraceofaboundleasand  arbitrary  hattan  R.  Co.^  187  N.  Y.  243,  afPg  109 
discretion  in  a  court  of  equity  had  N.  Y.  App.  Div.  802.  See  also  Auchin- 
whoUy  disappeared.  There  is  no  diS-  cloas  v.  Hetropolitan  Glev.  R.  Co.,  69 
culty  in  assuming  that  the  alternative  N.  Y.  App.  Div.  63.  But  the  question 
damages  are  awarded  to  the  some  ex-  whether  toe  court  will  permit  tbe  con- 
tent and  for  the  same  elements  as  the  tinned  existence  of  the  unlawful 
compensation  givenjn  a  special  proceed-  structure  by  refumng  a  mandaiory 
ing  tor  the  condemnation  of  land  under  injunction  is  one  aadressed  to  the 
the  law  of  eminent  domain,  ^uch  a  discretion  of  the  court,  and  on  appeal 
process  in  each  case  ends  in  the  same  from  a  judgment  refusing  to  exercise 
substantial  redress.  The  form  is  dif-  the  discretion  in  favor  of  the  milrood 
ferent,  but  the  result  is  identical.  It  oompany,  the  determination  of  the 
fdlowB,  therefore,  that  the  alternative  trial  court  is  final  and  cannot  be  re- 
damagee  of  equi^  must  be  such  and  viewed.  Bremer  v.  Manhattan  R.  Co., 
such  only  as  would  be  given  in  a  pro-  191  N.  Y.  333,  modifying  113  N.  Y. 
ceeding  for  the  condemnation  of  lands  App.  Div.  905. 

for  a  nulrood  use,  due  r^ard  being  had  Laehet  and  aegwxtcenee  do  not  eon- 
to  t^e  different  characteristics  of  the  statute  a  defence  to  an  action  by  an 
property  to  be  taken."  Where  the  abutter  in  the  absence  of  elements  of 
railroad  company  hod  without  author-  estoppel.  Galway  r.  Metropolitan 
ity  of  law  maintained  a  third  track  Elev.  R.  Co.,  128  N.  Y.  132. 
upon  its  elevated  structure  in  the  >  ^">?  *'■  Manhattan  R.  Co.,  128 
street  in  front  of  plaintifTs  premises,  N.  Y.  499 ;  Adler  v.  Metropolitan  Etev. 
but  it  appeared  that  the  track  had  R.  Co.,  138  N.  Y.  173;  O'Reilly  v. 
been  constructed  in  good  faith  and  in  New  York  Elev.  R.  Co,.  148  N.  Y.  347. 
reliance  upon  certain  statutes  there-  Even  If  a  portion  of  a  station  projects 
after  held  unconstitutional,  and  that  beyond  the  line  of  the  street  in  which 
the  third  track  was  of  great  public  the  railroad  is  authorized  to  erect  its 
utility  and  benefit,  and  the  injury  structure  and  is,  therefore,  without 
suffered  by  the  plaintiff,  if  any,  was  authority  of  law,  the  maintenance  of 
small  compared  with   the  injury  and   this     unauthorized     portior     -'     ''— 


puny  and  the  public  if  the  defendant  abutter  if  he  does  n 

should   be   compelled   to   remove   the  tpedaUy   damaged  by   reason   thereof. 

same,  it  was  held  that  the  trial  court  Adler  t>.  Metropolitan  Elev.  R.  Co., 

in  the  exereise  of  its  discretion  prop-  138  N.  Y.  173. 

eriy    denied  a  mandatory  injunction        *  Lynch  r    " 

compelling  the  removal  of  the  v   '  '  ""    '"""  " 
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§  1265.  Dnration  ot  TTutehlie;  Eights  In  Pwpotnlty.  —  When 
the  statute  or  ordinance  granting  the  franchise  does  not  attach  any 
fixed  term  of  years  to  its  duration,  divergent  views  have  arisen  as  to 
the  effect  of  the  grant  and  the  time  during  which  it  continues.  No 
rule  has  yet  been  reached  which  is  generally  accepted  by  the  courts, 
but  several  distinct  and  somewhat  inconsistent  doctrines  have  been 
enunciated  in  different  Jurisdictions.  The  Court  of  Appeals  of 
New  York  in  an  important  case  held  under  the  legislation  and  facts 
that  a  franchise  to  operate  a  street  surface  railway  in  Broadway  in 
the  city  of  New  York,  not  containing  any  provision  for  its  termina- 
tion or  any  express  provision  as  to  its  duration,  conferred  a  perpetual 
right  or  interest  on  the  grantee  in  thai  street.  In  that  case,*  the  facts 
were  as  follows:  By  an  amendment  to  the  Constitution,  adopted 
in  1875,  it  was  declared  that  no  law  should  authorize  the  construction 
or  operation  of  a  street  railroad  except  upon  condition  that  the 
consent  of  the  owners  of  one-half  in  value  of  the  property  bounded 
on  and  the  consent  also  of  the  local  authorities  having  the  control 
of  that  portion  of  a  street  or  highway  upon  which  it  was  proposed  to 
construct  or  operate  such  railroad,  be  first  obtained,  or  in  case  the 
consent  of  such  property  owners  could  not  be  obtained,  the  general 
term  of  the  Supreme  Court  might,  upon  application,  appoint  com- 
missioners who  should  determine  whether  such  railroad  ought  to  be 
constructed  and  operated,  and  their  determination,  confirmed  by 
the  court,  should  be  taken  in  lieu  of  the  consent  of  the  property 
owners.  The  Broadway  Surface  Railroad  Company  was  incorpo- 
rated under  a  statute' which  authorized  any  company  organized  under 
it  to  construct,  maintain,  and  operate  a  railroad  on  the  streets  and 
highways  of  municipalities,  provided  the  consent  in-  writing  of  the 
property  owners  and  the  consent  also  of  the  local  authorities  be 
first  obtained.  The  company  applied  to  the  municipality  of  New 
York  for  authority  to  lay  tracks  and  run  cars  over  Broadway,  and 

b7  a  court  of  equity  of  past  damagea  nou,  90  U.  S.  63,  aff'g  82  111.  174,  t«- 

for  the    trespass    as    an    incident    to  ferred  to  pott,   f   1268,   where  it  waa 

equitable  rehef  agaioat  the  continued  held  thflt  the  franchise  was  limited  to 

maintenance  and  operation  of  the  rail-  the  duration  of  the  corporate  life,  and 

road,  does  not  violate  the  provision  of  the  appUcation  of  that  doctrine  to  the 

the  New  York  Constitution  j;uaraatee-  facts  of  the  case  before  the  court  was 

ihg  the  right  to  a  trial  by  jury  in  all  rejected.     See  also  as  to  the  perpetual 

casee  in  which  it  has  hitherto  been  had.  cbarscter  of  a  grant  of  this  rtature, 

Lynch  V.  MetropoUtan  Elev.  R.  Co.,  Seattle  v.  Columbia  &'  P.  S.  R.  Co.,  6 

129  N.  Y.  274.  Wash.  379,  392;    MobUe  v.  Louisville 

•  Peoplee.  O'Brien,  111  N.  Y.  1.    In  4  N.  R.  Co.,  84  Ala.  115;   Des  Moines 

this  ease  the  New  York  Court  of  Ap-  CSty  R.  Co,  v.  Des  Moines,   151   Fed. 

peals   considered   the   dedsion   of   the  Rep.  854. 
Suprenie  Court  of  the  United  States  in        >  Laws  of  1884,  Ch.  262. 
St.  Clair  County  Turnpike  Co.  v.  llli- 
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the  consent  of  the  city  was  given  upon  terms  and  conditions  pre- 
scribed in  the  resolution  granting  it,  among  which  was  the  annual 
payment  of  a  considerable  sum  of  money  to  the  municipality.  The 
company  subsequently  obtained  the  favorable  report  of  a  commission 
duly  appointed  by  the  Supreme  Court  in  lieu  of  the  consent  of 
abutting  property  owners,  and  an  order  of  the  court  confirming  the 
action  of  the  commissioners.  It  thereupon  proceeded  to  construct 
and  operate  its  railroad,  and  under  statute  authority  mortgaged  its 
property  atid  franchiaes,  made  contracts  with  other  street  railroads 
for  the  use  of  its  tracks,  and  otherwise  exercised  its  corporate  powers. 
In  1886  a  statute  was  passed  repealing  the  charter  of  the  corporation 
and  annulling  and  dissolving  the  corporation  itself.'  A  further  statute 
was  also  passed  in  the  same  year,*  which  provided  for  the  appoint- 
ment of  a  receiver  for  corporations  annulled  and  dissolved  by 
legislative  enactment.  Under  this  l^islation,  a  receiver  of  the 
corporation  was  appointed  by  the  court,  and  an  action  was  brought 
by  the  attorney-general  in  the  name  of  the  State  against  the  city, 
the  receiver,  and  numerous  other  corporations  and  persons  alleged 
to  have  an  interest  in  the  dissolved  corporation,  either  as  stock- 
holders, mortgagees,  creditors,  or  contractors,  for  the  purpose  of 
obtaining  a  judgment  declaring  the  rights  and  liabilities  of  the 
respective  parties.  The  court  said  that  the  material  question  for 
consideration  was  whether  the  franchise  to  mairUain  tracks  and  run 
cars  on  Broadway  survived  the  diaaolntion  o]  the  corporaHon.  Among 
other  claims  advanced  by  the  State  it  was  contended  that  the  stated 
term  of  one  thousand  years  prescribed  in  its  charter  for  the  duration 
of  the  company  constituted  a  limitation  upon  the  estate  granted, 
that  therefore  the  corporation  took  a  qualified  estate  only  in  its 
franchise,  and  that  the  franchise  was  a  mere  license  or  privilege 
enjoyable  during  the  life  of  the  grantee  only,  and  revocable  at  the 
will  of  the  State.  The  court,  however,  ruled  upon  each  of  these 
claims  adversely  to  the  contention  of  the  State.  It  held  that  a 
corporation,  althou^  created  for  a  limited  period,  may  acquire 
title  in  fee  to  lands  or  property  necessary  for  its  use.'  The  court 
further  held  that  the  grant  in  question,  although  not  for  any  definite 
term,  vested  the  grantee  with  an  interest  in  the  street  in  perpetuity 
to  the  extent  necessary  for  the  construction  and  operation  of  a  street 
railroad.*  The  court  further  held  that  whilst  the  annulling  act  was 
'  lawB  of  1883.  Ch.  263.  St.  R.  Co.  v.  Detroit,  64  Fed.  Rep.  628; 

■  Laws  of  1886,  Ch.  310.  Detroit  v.  Detroit  CSti«n8'  St.  R.  Co., 

'  Nicoll  1..  New  York  A  E.  R.  Co.,    184  U.  S.  368,  395;    New  York  Cittr 
12  N.  Y.  121 ;  Miner  v.  New  York  Cent.    v.  Btvan.  130  N.  Y.  App.  Div.  658. 
4  H.  R.  R.  Co.,  123  N.  Y.  242.     See         *  People  v.  Sturtevant  9  N.  Y.  263; 
also  to  the  same  effect,  Detroit  Citizens'   New  York  City  v.  Second  Ave.  R.  Co., 
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constitutional  and  valid,  its  onlj  effect  was  to  destroy  the  corporate 
li^e;  that  the  reseruation  of  'power  to  alter,  amend,  and  repeal  charters 
only  applied  to  and  affected  the  corporate  life  of  the  corporation  and 
did  not  apply  to  or  affect  its  property  rights,  although  they  might  be 
founded  upon  legislative  grant  and  be  in  the  nature  of  franchises  to 
use  the  cit^  streets;  and  that  therefore,  upon  the  dissolution  of  the 
corporadon  its  directors  or  trustees  then  in  office  became  vested 
under  the  statutes  of  the  State  of  New  York  with  the  title  to  its 
property  as  trustees  for  its  creditors  and  stockholders;  and  that  so 
much  of  the  statutes  of  1886  above  referred  to  as  provided  for  the 
taking  away  from  the  company  of  its  street  franchises  and  for  the 
winding  up  of  its  affairs  by  suit  brought  by  the  attorney-general  and 
the  appointment  of  a  receiver  therein,  were  unconstitutional  and 
void. 

It  is  to  be  observed  of  this  case  that  the  franchise  or  right  granted 
to  the  Broadway  Surface  Railroad  Company  did  not  in  its  nature  and 
terms  differ  materially  from  the  innumerable  indeterminate  fran- 
chises which  have  been  granted  to  public  service  corporations  in 
other  States,  nor  do  the  laws  of  New  York  giving  these  franchises  and 
'  ri^ts  the  attributes  of  proper^  appear  to  differ  materially  from 
those  to  be  found  in  other  jurisdictions.  An  important  consideration 
among  others  inducing  the  court  to  hold  that  the  estate  was  granted 
in  perpetuity,  was  that  the  le^lation  of  the  State  had  made  such 
interests  taxable,  inheritable,  alienable,  and  subject  to  condemnation 

32  N.  Y.  261;  Sixth  Ave.  R.  Co.  v.  peimanentiy  attached  to  the  land,  and 
Kerr,  72  N.  Y.  330.  micb  risht  in  the  land  as  may  be  req- 
Id  Hilhau  o.  Sharp,  27  N.  Y.  All,  uisite  Tor  their  perpetual  mainte- 
620,  where  the  court  held  that  the  com-  nanoe,  are  therefore  Riaiited  to  the  de- 
mon council  of  New  Yorii  could  not,  fendanta  by  the  resolution."  In  Davu 
without  h»alative  authority  therefor,  v.  New  York,  14  N.  Y.  506,  633,  where 
authoriM  the  (Knutruction  of  a  street  an  attempted  grant  by  the  city  <A  tb« 
railway  in  Broadway,  Sdden,  J.,  said,  right  to  lay  a  railroad  m  Broadway  was 
in  ap^Idng  of  the  nature  of  the  right  also  held  to  be  ille^,  Comstodc,  J., 
claimed:  "It  was  something  more  said:  "As  the  consideration  for  con- 
than  a  mere  executory  contract  be-  structing  the  road,  the  ordinance 
tween  the  parties.  It  amounted  also  clearly  contemplates  that  it  is  to  be- 
to  an  immediate  grant  of  an  intereat,  come  the  i^vate  property  of  the  as- 
and,  it  would  seem,  of  a  freehold  in  the  sodates.  They  alone  will  be  entitled 
bmI  of  the  street  to  the  defendants,  to  place  their  cars  upon  it,  and  within 
The  rails,  when  laid,  would  become  a  a  maximum  limit  they  can  charge 
port  of  UM  real  estate,  and  the  exchi-  what  they  please  for  tne  carriage  of 
dve  right  to  maintain  them  perpetu-  pasaengers.  Theie  rightt  are  in  effect 
ally  is  vested  in  the  defendants,  their  granted  in  perpeMty,  because  the  cHlly 
■ucoesaors  and  astdgiiB.  I  gay  perpetu-  provision  tor  their  teiminatiixi  is  in 
iMy,  because  there  is  no  limitation  in  case  the  awociates  after  ten  yeais  shall 
point  oj  time  to  the  continuance  of  the  decline  to  pay  lucb  Hcense  fee  aa  t^ 
iranchue,  and  no  direet  power  it  re-  corporation,  with  the  permiaaionof  the 
eerved  to  the  corporation  to  terminate  legislature,  shall  prescribe.'" 
it.  .  .  .  The  title  to  the  rails  when 
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under  the  exercise  of  the  right  of  eminent  domain,  and  had  vested 
them  with  the  attributea  of  property  generally.  The  le^Istive 
enactments  from  which  these  attributes  were  deduced  were  statutory 
enactments  authorizing  contracts  with  other  corporations  for  a 
qualified  transfer  of  such  franchises  for  terms  unlimited  except  by 
agreement  of  the  parties,  the  conveyance  of  the  franchises  by  way 
of  mortgage  as  security  for  loans,  the  consolidation  of  the  corporation 
grantees  with  other  companies  owning  connecting  and  continuous 
lines  of  railroad  with  the  right  to  continue  the  use  of  the  franchise 
under  the  names  of  their  auccesaors.  There  were  also  statutory 
enactments  giving  authority  to  mortgagees  and  others  to  purchase 
such  franchi»ea  upon  mortgage  sale  and  otherwise,  and  to  organise 
so  as  to  enjoy  their  use  thereafter.  In  addition,  the  municipality 
was  authorized  to  aeU  such  fraschises  to  parties  proposing  to  build 
street  railroads  within  the  municipal  limits.  Provision  was  made 
permitting  corporations  to  lease  or  transfer  their  rights  and  franchises 
to  other  street  railroad  corporations.*  From  these  attributes  of  prop- 
erty created  by  statute  and  to  be  found  wherever  similar  franchises 
exist,  the  legislative  intention  to  create  a  permanent  and  perpetual 
franchise  was  deduced.  The  rules  laid  down  in  the  decision  are  of 
great  and  lasting  importance,  both  to  the  public  and  to  investors,  and 
seem  to  the  author  to  be  founded  upon  principles  of  justice  and  right 
The  grant  to  the  railway  company  may  or  may  not  have  been  im- 
provident on  the  part  of  the  municipality,  but  having  been  made 
and  the  rights  of  innocent  investors  and  of  third  parties  as  creditors 
and  otherwise  having  intervened,  it  would  have  been  a  denial  of 
justice  to  have  refused  to  give  effect  to  Uie  franchise  according  to 
its  tenor  and  import,  when  fairly  construed,  particularly  when  the 
construction  adopted  by  the  court  was  in  accord  with  the  general 
understanding.  In  the  absence  of  language  expressly  limiting  the 
estate  or  right  of  the  company,  we  think  the  court  correctly  held 
under  the  legislation  and  facts  that  the  right  created  by  the  grant  of 
the  franchise  was  perpetual,  and  not  for  a  limited  term  only.    No 

'  In  Peoplev.  O'Brien,  HI  N.  Y.  1,  ditiona    to    be  found  very  geuenlly 

42,  Rugtrr,  C.  J.,  who  deUvered  the  throughout  the  United  States,  and  oot 

opinion  of  the  court,  added:    "  It  is  peculiar  to  the  State  of  New  York. 
matter  of  public  hiatory  that  one-half        The  Charter  of  Greater  New  York, 

of  the  r^roade  of  the  State  are  now  1897,  limits  the  duratdon  of  municipal 

operated  by  organizationH  other  than  gianta  of  the  right  to  uae  streets  to  a 

those  to  whom   the  franchises  were  period  of  twenty-five  years,  and  under 

originally     granted,     notwithstanding  this  restriction  a  grant  of  a  perpetual 

their    dissolution,    through    transfers  right  is  vdd  and  is  not  good  for  the 

effected  by  the  foreclosures  of  mort-  twenty-five  years.    BlascEko  v.  Wur- 

gages  and  otherwise."     This  language  ster,  156  N.  ¥.  437. 
would  «eem  acoumtely  to  describe  con- 
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other  view  is  consistent  with  the  long  line  of  decisions  to  the  effect 
that  such  rights  are  property  rights  which  cannot  be  destroyed  or 
impaired  by  legislative  enactment  These  decisions  have  been 
rendered  upon  the  assumption  that  when  the  grant  has  been  made 
by  le^lative  authority  and  accepted  and  acted  on,  it  is  beyond 
recall,  and  except  as  it  b  subject  to  the  exercise  of  the  police  power, 
cannot  thereafter  be  Impaired  by  legislative  enactment 

§  1266.  Duration  «t  rranchlia;  Bl^ht  limitad  by  LUq  of  PabHe 
XaMmsnt.  —  Where  the  fee  of  the  street  or  highway  is  not  vested  in 
the  municipality,  and  where  the  public  ri^t  therein  is  limited  to  a 
mere  easement  or  right  to  use  the  street  for  purposes  of  travel,  and 
other  purposes  incidental  thereto,  the  view  has  been  adopted  in  some 
jurisdictions  making  the  duration  of  revocable  franckiaet  comTnensur- 
ate  with  the  existence  of  ike  public  easement,  and  terminating  there- 
with upon  the  vacation  of  the  street  Thus  in  Massachusetts  it  is 
held  that  where  the  title  to  the  fee  of  the  street  or  highway  is  vested 
in  the  original  owner  or  in  the  abutting  proprietor,  a  revocable  fran- 
chise or  privilege  of  using  the  street  for  a  street  railroad  or  other 
public  service  is  carved  out  of  the  public  easement  or  right  to  use 
the  street  for  purposes  of  travel  and  otiier  purposes  incidental  thereto, 
and  terminates  with  the  termination  of  the  public  easement  in  such 
street  or  highway.  The  grantee  of  a  revocable  franchise  or  privi- 
lege in  the  street  b  not  entitled  to  compensation  upon  the  vacation 
of  the  street  by  legislative  authority  because  no  property  is  taken  by 
such  vacation,  and  therefore  b  not  entitled  to  invoke  the  constitu- 
tional guarantees  against  the  deprivation  of  property  without  due 
process  of  law  and  just  compensation  and  against  the  impairment  of 
the  obligation  of  contracts.' 

'  See  Index,  VaaUion  of  Streets.  wealth,  on  the  laying  out  and  coo- 
In  New  Englaod  Tel.  &  Tel.  Co.  v.  struction  of  a  highway  or  public  street, 
Boston  Terminal  Co.,  182  Mass.  397,  the  tee  of  the  land  remainB  in  the  land- 
399,  a  street  was  vacated  to  permit  the  owner,  and  the  public  acquire  an  eaae- 
conatruction  of  a  tenninal  railroad  ment  in  the  street  for  travel.  This 
station.  In  the  street  bo  vacated  were  easement  is  held  to  include  eve^  kind 
amduitg  for  tdegraph,  Idephone,  and  of  travel  and  communicatioa  for  the 
eleetru:  light  wires  placed  in  the  street  movement  or  transportation  of  pem>na 
under  reT>oaJjU  licenses  or  revocabU  or  pro^rty  which  is  reaaonaUe  and 
franchitea.  The  corporations  owning  proper  m  toe  use  of  a  public  street.  It 
these  wires  presented  to  the  court  a  mcludes  the  use  of  all  kinds  of  vehi- 
petitJon  for  the  aaaesament  of  damages  des  which  can  be  introduced  with  a 
to  their  property,  claiming  that  it  hoi  reasonable  regard  for  the  safety  and 
been  taken  by  the  vacating  of  the  convenience  of  the  public,  and  eveiy 
■ttceta  and  the  construction  therein  reasonable  means  of  transportation, 
of  a  terminal  station.  The  court,  how-  transmismon,  and  movement  beneath 
ever,  held  that  these  corporalJons  were  the  surface  of  the  ground  as  well  as  upon 
not  entitled  to  compensation.  KnmiH-  or  above  it.  Accordingly,  it  has  been 
(on,   C.   J.,  said:      In  this  common-  held  that  the  public  eoaement  which  is 
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S  1267.    Dontios  of   FranehiM;   Turn  Hmltad  bjr  Ufa  of  Hanl- 
elpatltr.  —  The  Supreme  Court  of  Illinois  holds  a  doctrine  which 

paid  for  in  usesHitig  dAniBgea  to  the  ft  light  to  remove,  and  which  could  not 

owoer  includes  the  use  of  the  street  be  aubjectg  for  the  aaseaameut  of  d&m- 

for  hone  eara  and  electric  care,  for  agea    under    statutes    of    this    Idad. 

wires,    for    telegraph,    telephone,   and  Looking  at  the  cases  from  a  little  diSer- 

electric   lighting   companies,   and  for  ent  point  of  view,  these  public  rights, 

water  pip^,  gas  pipes,  sewers,  and  such  being   subject   to   the   control   of   the 

other  sinular  arrangements  for  com-  legi^ture,    were  determined  by  the 

municalion  as  further  invention  may  St.   1890,  c.  518,  which  provided  for 

make    desirable.      All    these    agencies  the  discontinuance  of  the  streets,  and 

have  a  sbfire  in  the  use  of  the  streets  a  taking  by  the  respondent.     When 

under  the  rights  of  the  public.    A  per-  these  places  ceaaed  to  be  public  streets, 

son   who   mlks  or   drives   througti  a  all  riglits  of  the  public  m  them  came 

public  street  doee  it  as  one  of  the  public  to  an  end,  and  they  became  subject  to 

and  not  in  the  exercise  of  a  private  the  different  kind  of  uae  to  which  they 

right  of  way.     The  permanent  struc-  were  appropriated  by  the  statute.     It 

hues  above  referred  to  are  pennitted  is  a  familiar  rule  that  the  discontinu- 

becauae  they  are  used  by  the  public,  or  ance  of  a  public  way  terminates  the 

a  part  of  trie  public,  of  are  held  and  right  of  travel  of  the  public  in  it  and 

uaed  in  private  ownership  for  the  bene-  leaves  it  for  other  uses.     The  action 

fit  of  the  public.     "The  rights  in  the  taken   by   the    respondent   under   the 

streets  which  are  so  exercised  or  en-  statute  first  worked  a  discontinuance 

C' >yed  are  not  private  rights  of  property,  of  the  streets,  and  then  appropriated 
ut  are  a  part  of  the  pubuc  rights  them  to  the  public  use  for  a  terminal 
which  are  stored  in  common,  aJthough  station.  The  damages  to  be  assessed 
used  and  enjoyed  in  different  ways  Ey  were  only  for  rifhts  of  property  in  the 
the  different  membeiB  of  the  public  who  real  estate  at  t£e  time  of  the  taking. 
pass  through  a  street,  or  whose  prop-  The  petitioners  had  no  such  rights.  ' 
er^  is  carried  through  it.  These  See  also  to  the  same  effect,  Boston 
public  rights  are  primarily  subject  to  Electric  Lt.  Co.  v.  Boston  Terminal  Co., 
the  r^ulation  and  control  of  the  legis-  184  Mass.  666.  This  last  case  refers 
lature  which  representa  the  public,  to  New  England  Tel.  A  Tel.  Co.  e. 
This  r^pilation  and  control  is  usually  Boston  Terminal  Company,  182  Mass. 
ddegated  to  the  local  authorities  by  399,  supra,  and  states  more  fully  the 
general  laws,  and  sometimes  by  special  statute  authority  and  ordinances  under 
Mws.  ...  All  the  statutes  and  ordi-  which  the  conduits  for  the  telegraph, 
oancee  upon  which  the  petitioners  rely  telephone,  and  electric  light  wires  of 
as  a  justification  for  their  action  in  the  plaintiff  were  laid  in  the  public 
constructing  conduits  in  the  publio  streets,  showing  that  the  privileges  of 
streets  and  as  giving  them  rights  of  the  plaintiff  company  were  held  sub- 
property  there,  are  merely  provisions  ject  lo  rmoeation  by  the  legislature,  and, 
for  the  regulation  of  the  different  publio  therefore,  the  statute  discontinuing 
rights  in .  the  streets.     None  of  them  portions  of  said  streets  and  providing 

Eurports  to  convey  rights  of  property,  tor  a   terminal   station  in  Boston  on 

lost  of  them  expreauy  state  the  limi-  portions  of  the  vacated  streets  con- 

taliona  upon  the  authority  given,  and  *n'"'"g  the   conduits  of   the   electric 

make  the  petitioners  subject  tfl  poa-  lisht    company    did    not    violate    the 

sible  future   proceedings   terminating  obligation  of  any  contract  or  property 

or  modi^dng  their  rights.    But  where  rights  held  by  the  electric  companies, 

there  is  no  such  express  provision  the  Alter     showing    that     the     plaintiff's 

result  is  the  same.    Their  rights  in  com-  franchises  or  licenses  were  revocable, 

mon  with  the  rights  of  others  of  the  the    learned    Chief    Justice    Knoi^ton 

Eublio  are  subject  to  reasonable  regu-  says:    "Though  private  corporations 

ttion,  or  even  to  termination  at  any  have    sometimes    Deen   granted    fran- 

time,  if  the  supreme  authority  acting  chises  b^  special  acts  of  the  le^lature 

in  the  pubfic  mterest  shall  so  detei^  which  give  them  permanent  rights  of 

mine.     It  follows  that  they  have  no  propertv  in  public  streets,  the  provi- 

rights  of  property  in  the  street,  and  dons  of  these  laws  are  not  applicable 

their  structures  that  were  built  therein  to  the  plaintiff  in  this  action." 
were  personal  property  which  they  had        In    Attorney-General     v.     Ifetro- 
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operates  as  a  limitatioD  upon  the  term  of  a  franchise  which  mi^t 
otherwise  be  perpetual,  /^wording  to  the  views  of  Uiat  court,  if  the 
corporate  audiorities  of  the  municipality'  have  granted  ri^ts  to  a 
public  service  corporatioD  under  certain  restrictions  and  conditions 
to  occupy  the  streets  with  its  structures  and  no  time  has  been  fixed 
when  such  rights  shall  cease,  the  right  did  not  exist  in  perpetuity, 
but  was  eommeruwaie  only  with  the  life  of  the  munici'pality  itself. 
Hence  that  court  has  held  that  when  the  municipality  granting  the 
right  in  question  in  that  case  was  annexed  to,  merged  in,  or  consoli- 
dated with  a  city  or  other  municipality,  the  franchise  or  right  so 
granted  was  thereby  terminated.*    These  views  were  accepted  and 

gjlitan  R.  Co,.  126  Masa.  515,  517,  of  this  muuioa  would  be  illogical.  If 
oU,  J.,  in  ducuasinK  the  natuie  in  it  gunea  any  vested  right  in  the  w^ 
Uauachiitetti  of  a  franchise  for  a  that  the  public  could  not  extdnguish, 
street  raibx>ad,  declared  that  "  The  then  manifestly  it  has  created  on  ad- 
peculiar  privilege  given  is  the  right,  ditional  servitude,  and  taken  land 
not  to  acquire  land,  or  an  easement  in  without  compensation  to  the  ovner. 
land,  but  only  the  right,  bo  long  as  .  .  .  Now  it  may  be  said  that  ttie 
pennitted  by  certain  municipal  au-  locatian  of  a  street  railway,  by  au- 
thoritiee,  to  lay  tracks  in  streets  thority  of  the  l^islatuie,  should  give 
already  appropriated   to   the   uses   of   it  a  vested  right  to  remain  after  the 

fiublie  travel,  for  the  purpose  of  discontinuance  of  the  way.  But  it 
acilitating  such  travel;  to  modify  must  be  remembered  the  legislature 
the  public  use,  and  change,  to  some  only  gave  a  right  to  share  Ute  publio 
extent,  the  law  of  the  toad."  In  easement,  and,  when  that  shall  be 
Natick  Gas  L^ht  Co.  v.  Natick,  175  eztinguisbed,  all  the  granted  right 
Haas.  246,  248,  it  is  said  that  the  will  be  eictinguiBhed.  It  may  be  that 
rifihl  of  a  gaa  company  to  maintjiin  its  the  act  of  tJie  legislature  granting  a 
ppes  m  a  public  street,  whatever  be  share  in  the  easement  gives  a  vested 
its  nature,  must  be  "  nsarded  as  right  therein,  that  can  only  be  ex* 
subordinate  to  the  geDeraf  purposes  tinguished  by  authority  of  the  legisla- 
for  which  the  land  was  taken,  to  wit,  ture  granting  it.  Of  tnis  we  have  no 
pubUc  travel,  and  must  yield  to  the  occasion  to  decide."  See  also  Mil- 
necessities  of  that  purpose."  See  also  bridge  &  C.  Elect.  R,  Co.,  In  re,  96 
to  the  same  effect  Lorun  Steel  Co.  Me.  110;  Readfield  Tel.  &  Tel.  Co.  v. 
V.  Norfolk  4  B.  St.  R.  Co.,  187  Hass.  Qrr,  95  Me.  287;  Portland  v.  New 
500,  503,  504.  England  Tel.  &  Tel.  Co.,  103  He.  240. 

In  Taylor  v.  Portsmouth,  K.  &  Y.  'In  People  v.  Chicago  Tel.  Co., 
St.  R.  Co.,  91  Me.  193,  wheie  the  220  HI.  238,  the  action  was  m  the 
court  held  that  the  oonstruction  and  nature  of  guo  warranto  to  test  the 
maintenance  of  an  eketrie  ttreet  rati-  right  of  the  defendant  to  eserciae  ite 
wa^  was  not  the  imposition  of  an  ad-  corporate  franchises  and  to  use  the 
ditional  servitude  upon  the  fee  of  a  city  streets  for  telephone  purposes, 
highway,  and  there  was  no  question  A  forfeiture  was  claimed  on  behalf  of 
as  to  the  termination  of  the  franchise  the  people  on  the  ground  that  the 
or  privilege  before  the  court,  HaaktU,  defendant  had  abu^d  and  misused 
J.,  arguendo,  said:  "The  servitude  its  powers,  and  had  exacted  ill^al 
complained  of  in  this  case  is  a  public  rates  and  charges  from  patrons  and 
servitude,  and  lawful,  so  long  as  it  customers.  The  defendant  telephoue 
does  not  infringe  the  laws  of  the  company  was  given  the  privil^  of 
State  regulating  the  use  of  ways.  It  umng  the  streets  of  the  city  of  Chicago 
f^ains  no  bold  upon  the  soil  itself,  but  by  certain  ordinances  enacted  m 
IS  allowed  a  share  of  the  public  use.  1889,  subject  to  certain  lestiictions 
Should  that  use  be  extinguished,  its  as  to  the  rates  to  be  chai^ied.  It  also 
righte  would  be  extinguished  also.  It  acquired  from  adjoining  towns  and 
must  eidst  or  fall  with  the  servitude  of  viUages  the  right  to  use  the  streets 
the  public;    otherwise,  the  doctrines  thereof     without     restriction     as     to 
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applied  by  the  Supreme  Court  of  the  United  States  in  b  case  from 
Illinois.' 

rates.      Thete    adjoining    tovna    and  villa^  had  granted  rights  to  public 

Tillages  having  been  annexed  to   the  service   ooiporatjons   to   occupy   their 

d^  of  Chicago,  the  court  held  that  atreeta  and  no  time  was  fixed  wnen  such 

from  the  time  of  such  annexation  the  rights  should  ceaae^  such  ricbts  did 

restriction  contained  in  the  ordinances  not  exist  in  perpetuity,  but  that  the^ 

of  Chicago  upon  the  t&tea  or  chaisea  would  oeaae  to  exist  when  the  n 


to  be  exacted  by  the  defendant  ap-  cipalities  granting  euch  ri^ts  cei 
plied  to  services  furnished  to  patrons   to  exist,  as  tlie  village  of  Hvde  I-ara 
and  customers  in  the  annexed  t^ritoiy.  and  the  town  of  Lake  ceased  to  exist 


■o  holding,  the  court  expressed  the  by  annexation  to  the  city  of  Chic^o." 
opinion  that  the  life  of  the  franchise  '  In  Blair  v.  Chicago,  201  V.  S. 
not  being  for  a  definite  term  or  ex-  400,  488,  Hr.  Justice  Day,  who  de- 
pressly  limited  b^  grant,  ceased  when  livered  the  opinion  of  the  court,  said: 
the  corporate  life  of  the  adjoining  "  The  ijueation  remains  as  to  the  teim 
villages  and  towns  terminated  by  for  which  the  rights  granted  by  the 
annexation  to  the  city.  Cartuprighl,  trustees  and  the  municipali^  of  Lake 
C.  J.,  who  delivered  the  opinion  of  Iflew  were  to  be  held.  The  ordinances 
the  court,  said  on  this  subject:  "  The  rrtatring  theae  grants  required  the 
ground  of  defendant's  claim  that  the  company  to  perform  certain  duties 
ordinance  does  not  limit  its  charges  to  toe  municipalities,  such  as  the  lay- 
in  the  annexed  territory  is,  that  before  ing  of  pavement  subject  to  the  ap- 
tbe  annexation  the  minor  munici-  proval  of  the  trustees.  On  April  16, 
pofities  had  granted  to  it  the  right  to  1887,  the  incorpKirated  town  of  IaIec 
occupy  the  streets  therein  for  its  View  became  inoorpoiated  as  the 
business  without  any  limit  as  to  time,  ci^  of  Lake  View  under  the  Cities  and 
U  the  giants  bad  been  for  l«rms  of  Villages  Act  of  1872.  On  July  15, 
years  under  legislative  authority  au-  1889,  the  territory  included  in  the 
thorizing  them,  and  the  terms  had  city  of  Lake  View  was  annexbd  to 
extended  beyond  the  existence  of  the  the  dty  of  Chicago.  We  think  in 
corporations  granting  the  privileses,  such  case  that  tne  terms  granted 
there  might  be  KTound  for  saying  that  would  not  extend  beyond  the  life  of 
the  grants  were  oinding  upon  the  city  the  corporation  conferring  them  where 
because  they  had  become  binding  there  was  no  attempt  to  confer  a 
contracts  under  which  the  defendants  definite  term,  assuming^  without  de- 
had  vested  contract  rights  for  such  dding,  that  it  was  within  the  au- 
terms.  But  they  were  not  for  definite  thority  of  the  munidpality  to  grant 
periods,  and  the  grants  were  in  con-  a  perpetuity."  He  then  referred  to 
^deration  of  funusbing  something  to  the  views  expressed  by  the  Supreme 
the  town  or  village,  such  as  telephone  Court  of  Illinois  in  People  v.  Chicago 
service  to  the  town  or  village  hall  or  Tel.  Co.,  220  111.  238,  tupra,  and  added: 
the  village  authorities  free  or  for  some  "  This  seems  to  us  a  reasonable  view, 
reduced  rate.  Such  grants  cannot  be  and  being  the  constructian  of  the 
construed  to  be  perpetual  and  at  highest  court  of  the  State  of  Illinois, 
most  cannot  extend  beyond  the  lives  we  are  willing  to  accept  it." 
of  the  corporations  granting  them.  Some  considerations  suggest  doubts 
Upon  annexation  there  ceased  to  be  of  the  soundness  of  any_  general 
urt  town  or  village  authorities  en-  proposition  that  franchises  in  stieete 
titled  to  the  benefits  of  the  contract  are  necesssrily  limited  by  the  life  of 
or  entitled  to  demand  or  receive  them,  the  munidpality  itself.  We  have 
and  it  could  not  have  been  under-  elsewhere  shown  that  the  paramount 
stood  that  the  grant  should  continue  control  over  the  streets  and  highways 
discharged  of  thJc  obligation  armexed  of  a  munidpality  is  vested,  not  m 
to  it."  the   munidpality    iteelf,    but   in    the 

In  Venner  v.  Chicago  City  R,  Co.,  State,  and  that  the  munidr«lity  in 
236  m.  349,  357,  this  decision  is  re-  making  a  grant  of  a  franchise  only 
ferred  to  by  Hand,  J.,  thus;  "In  exercises  authority  which  is  delegated 
People  V.  CUcsgo  Tdepbone  Co.,  220  to  it  by  the  State.  The  franchise  pro- 
ni.  23S,  it  was  held  that  where  the  ceede  from  the  State,  and  not  from 
corporate    authorities    of    towns    or  the  munidpality,  and  no  just  reason 
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§  1268.  Dnndon  of  FimncliiM;  Tuna  limited  b?  Oorponite  Lite  at 
Onnta«.  —  Another  view  as  to  the  duratioD  of  a  grant  of  a  franchiae 
which  contains  no  express  declaration  of  its  term  is  that  when  a 
grant  is  made  to  a  corporation  whose  corporate  term  is  limited,  and 
there  is  no  express  declaration  of  perpetuity  in  the  grant,  the  grant 
creates  only  an  estate  or  interest  in  the  franchise  during  the  corporate 
life  of  the  graiitee.  Thb  view  appears  to  have  been  first  announced 
by  the  Supreme  Court  of  the  United  States  in  a  case  which  involved 
the  right  to  charge  tolls  for  the  use  of  a  turnpike  road.  The  corporate 
life  of  the  turnpike  company  to  which  the  ri^t  was  granted  was 
limited  to  a  term  of  twenty-five  years,  and  it  was  held  that  the  grant 
of  the  franchise  to  charge  tolls  did  not  extend  beyond  the  term  of 
years  for  which  the  corporatkin  was  created.'    It  b  to  be  observed 

in  Bupport  of  the  view  adopted  cad  niinoia  and  approved  by  tjie  Supreme 
be  deduced  from  a  mere  change  in  Court  of  the  United  States  ma-lfing 
the  form  of  the  municipal  organiza-  the  giant  in  question  in  that  case  con- 
tion.  The  views  expreaaed  assume  tinue  only  during  the  life  of  the  mum- 
tiiat  hy  annexation  the  corporate  life  cipality   granting  it,    is    inconaatent 


of  the  annexed  territory  is  destroyed  with  the  reasoning;  of  the  ..    . 

instead  of  being  merged  in  and  con-  other    courts.      Thus,    in    People    _. 

Ijnued  as  a  part  of  the  corporate  life  Deehan,  1S3  N.  Y.  528,  rev'g  11  N.  Y. 

of    the    municipality    to    which   it    is  App.   Div.    175,   where   the   local   au- 

annexed.    They  ignore  the  fact  that  bv  thorities  of  a  town  had  granted  to  a 

the  ffreat  weight  of  authority,  inclua-  gas    light    company    a    franchise    or 

ing  the  Supreme  Court  of  the  United  privilege    of    conducting   gas    in    and 

States,     the    obUgations    of    the    an-  through  the  public  aticete  and  high- 

nexed     locality    devolve     upon    the  ways  of  the  town,  and  a  portion  of  the 

consoUdated     municipality     or     upon  town  was  afterwards  incorpo;ated  into 

the  corporate  body  succeeding  to  the  a,  village,  the  court  held  that  the  fran- 

original   ot^nization,   and   they  aiao  chise  of  the  gas  light  company  was 

leave    out   of   consideration    the    fact  not  affected  by  the  chsjige  from  town 

that  the  body  corpoiste  or  members  to  village  government,  and  that,  even 

of  a  municipal  corporation  are  not  as  lo  gtreeti  opened  by  the  vHiage  t^ter 

the  mayor  and  council  and  other  local  ineorvoratioti,    the   company   waa   en- 

(^cers,  but  are  the  citizens  and  in-  titled  to  lay  ite  conductors  under  the 

habitants  within  the  territorial  limite,  grant  from  the  town.    It  is  to  be  ob- 

and   that   although   the   form   of   the  served  of  thie  decision  that  the  court 

corporate    orKanization    may    change,  did   not  discuaa  any   questions  as  to 

aucn  change  does  not  effect  a  change  in  the  title  to  the  fee  of  the  street  and 

the  memberB  of  the  corporation.     An-  that  the  particular  locus  in  question, 

nexation   to   or   consolidation   with   a  although   near   New   York   City,   was 

dtf  or  other  municipality  is  either  a  yet  outside  its  then  limits,  and  was  in  a 

legislative  act  or  the  result  of  legisla-  locality  where,  as  a  general  rule,  the 

tive    authority,    depending    upon    the  fee  is  not  vested  in  the  municipality.  _ 
form  in   whicn  it  is  effected,  and  to         '  St.  Clair  County  Turnpike  Co.  v. ' 

give    to   annexation    or   consolidation  Illinois,  96  U.  S.  63,  aff'g  82  111.  174. 

the  effect  of  destrtwing  or  impairing  This  case  is  followed  and  applied  in 

a  property  right  which  would  other-  Bnell  v.   Chicago,    133   111.  413,  432; 

wise  continue,  seems  to  the  author  to  Rock  Island  «.  Central  Union  Tel.  Co., 

be  unjust  and  not   the  necessary  re-  132  111.  App.  248,  255.    But  see  sapra, 

suit   of   legal    principles.      The    cases  {   1266.     In  People  v.  Central  Union 

above  referred  to  must,  we  think,  be  Tel.  Co.,  232  III.  260,  it  was  held  that, 

viewed  in  relation  to  their  particular  as   under   the   authority   of   St.    Clair 

facta  and  limited  accordinKly.  County  Turnpike  Co.  v.  IlUnois,  aupro. 

It  is  to  be  observed  that  the  view  a  grant  of  the   right  to  use  the  city 

adapted   by    the    Supreme    Court    of  streets  was  limited  by  the  corpormte 
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that  the  ratitmale  of  the  rule  adopted  by  the  Supreme  Court  of  the 
United  States  in  the  caae  referred  to  is  a  technicality  of  common-law 
conveyancing.  The  court  expressly  declared  that  it  based  its  de- 
cision upon  analogy  to  the  rule  of  the  common  law  that  a  grant  to 
a  natural  person  without  words  of  inheritance  creates  only  an  estate 
for  life.  With  all  due  respect,  however,  it  may  be  said  that  the  reason 
assigned  for  the  rule  lacks  weight  in  view  of  the  fact  that  the  arbitrary 
and  technical  rule  of  the  common  law  limiting  the  estate  granted  to 
an  estate  for  life  where  words  of  inheritance  are  absent  from  the 
grant,  has  been  changed  by  statute  in  many,  and  probably  in  a  great 
majority,  of  the  States.  At  best,  the  rule  of  the  common  law  upon 
which  the  decision  is  founded  is  only  a  technicality,  and  is  repugnant 
to  the  more  enlightened  and  liberal  spirit  of  modern  times.  Hence 
the  author  submits,  that  the  term  of  an  indefinite  franchise  is  not 
necessarily  limited  by  the  corporate  life  of  the  grantee,  but  should 
be  determined  by  the  le^lative  intent  as  deduced  from  the  statute 
fairly  construed,  or  the  intent  of  the  contracting  parties  where  the 
franchise  results  from  a  contract,  express  or  implied,  with  a  munici- 
pality. The  decision  of  the  United  States  Supreme  Court  might 
also  be  differentiated  upon  the  ground  that  its  application  b  properly 
limited  to  the  ri^t  to  charge  tolls  for  the  use  of  a  highway  for  purposes 
of  ordinary  travel,'  but  cases  are  to  be  found  which  apply  the  rule  to 
electric  light  and  other  public  service  corporations,  exercbing  an 
indefinite  franchise  in  the  streets  and  highways.' 

life  of  the  gnuitee,  a  gnnt,  indefinite  aa  a  Krant  from  the  legislature,  but 

in  tenuB,  to  a  telephone  comp&njr  of  for  sucb  length  of  time  (ui  the  coifKtra- 

euch    right    was    not    an    irrevocable  tion  itself  is  permitted  to  da  bumnesB, 

gnuit    i^   special    privil^ea    and    im-  remaimi  the  property  of  the  company 

munity  io   violation  of  art.   ii,   {   14,  only  until  ita  dissolution  or  expiration 

of  the  Illinoia  Conatitutioa,  when  the  of  its  charter,  and,  aft«r  that,  u  neither 

municipeJity    retained    the    right    to  the   property   of   the   corporation   nor 

grant   umifar   uacs   c^   tbe   streets   to  of  its  stockholder,  but  reverts  to  the 

others.  The  same  rule  was  also  adopted  State."    To  the  same  effect,  State  v. 

by  the  Supreme  Court  of  Colorado  in  Scott  County  H.  R.  Co.,  207  Mo.  54; 

Aniginia  CaDon  Toll  Road  Co.  e.  Peo-  State  v.  Cape  Girardeau  4  J.  G.  R.  Co., 

pie,  22  Colo.  429.    In  that  case  a  toll  207  Ho.  85. 

road  corporation  whose  corporate  life  '  See  supra,  {  136G,  and  notes, 
was  limited  to  twenty  years  sold  and  That  this  distinction  is  substantial  aDd 
conveyed  its  toll  road  shortly  before  important  is  apparent  from  the  fact 
the  expiration  of  its  coroorate  life  to  that  in  many,  il  not  in  most  cases,  the 
a  newlyorgaciied  toll-road  coiporation,  right  of  a  toll  road  or  turnpike  com- 
which  claimed  the  right  to  collect  tolls  pany  in  the  highway  ia  only  an  ease- 
after  the  term  of  the  corporate  life  of  ment,  and  on  the  expiration  of  the 
its  grantor  had  expired.  It  was  held  right  to  exact  tolls  and  maintain  toU- 
that  the  right  to  collect  tolls  expired  gates,  the  highway  is  discharged  from 
with  the  corporato  Ufe  of  the  first  tbe  easement  of  the  turnpike  or  toll- 
corporation.^  Camp&eU,  J.,  said:  "This  road  company  and  beccnnes  a  free 
right  to  collect  tolls  cot  belonging  to  public  hi^way. 
the  corporation,  either  as  a  matter  of  *  In  Wyandotte  Elect.  L.  Co.  «. 
common  right  or  for  an  indefinite  time,  Wyandotte,    124    Mich.    48,    47,    the 
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'§  1269.  PoUca  Povar  u  aSteting  Franchise  Bigbti.  —  Although  a 
franchise  or  privilege  to  use  the  city  streets  is,  when  accepted  and 
acted  upon,  a  contract  which  cannot  be  impaired  as  well  as  a  vested 
property  right  which  cannot  be  taken  except  b;  the  power  of  eminent 
domain,  these  franchises  and  privileges  are  not  exempt  from  the 
exercise  of  the  police  power  of  the  State  either  operating  directly 
by  legislative  enactment  or  by  delegation  to  the  municipaUty.  It  is 
a  general  rule  that  the  right  to  exercite  the  -police  power  cannot  be 
alienated,  attrrendered,  or  (Aridged,  either  by  the  legislature  or  by  the 
municipality  acting  under  legislative  authority,  by  any  grant,  con- 
tract, or  delegation,  because  it  constitutes  the  exercise  of  a  govern- 
mental function  without  which  the  State  would  become  powerless 
to  protect  the  public  welfare.'  Hence,  when  a  franchise  or  privil^e 
is  granted  to  use  the  city  streets  for  a  public  service,  the  grantee 
accepts  the  right  upon  the  implied  condition  that  U  shall  be  held  sub- 
ject to  the  reasonable  and  necessary  exercise  of  the  p(dice  powers  of 
the  State,  operating  either  through  legislative  enactment  or  muni- 
cipal action.*    But  these  franchises  are  property  which  cannot  be 

statute  gave  to  electric  light  com-  ferred  to  ia  the  text  waa  alluded  to 
panics  authority  to  lay,  construct,  and  for  the  purpose  of  establishing  that 
maintain  conducton  for  etectricit;^  the  franchise  of  a  street  railrocul  had 
through  the  etreeta,  &c.,  at  any  city,  not  l«niiiRated,  the  court  declaring 
town,  or  village  with  the  consent  of  that  its  franchise  was  at  least  for  the 
the  municipal  autboritiea  thenof,  and  corporate  life  of  the  f^rant«e,  and  as 
conferred  upon  these  companies  power  that  tenn  had  not  expired  it  was  un- 
to make  all  necessary  contracts,  necessary  to  determine  whether  the 
Orara,  J.,  said ;  "  An  incorporation  franchiBe  was  perpetual  or  not. 
under  this  act,  a  petition  to  the  dty  '  New  Orleans  Gas  Co.  v.  Louisiana 
to  erect  poles  and  wiics,  or  for  a  fian-  Light  Co.,  115  U.  S.  660;  Louisvills 
chiae  for  that  purpose,  and  the  grant  G^  Co.  v.  Citizens'  Gas  Co.,  115  U.  S. 
of  the  same  by  the  city,  would  make  a  683;  State  v.  Murphy,  130  Mo.  10, 
contract  bintUng  for  the  life  of  the  aff'd  170  U.  9.  78:  Northern  Pac.  R. 
corporation.  It  would  be  immaterial  Co.  v.  Duluth,  208  tl.  S.  683;  Carthage 
that  no  time  for  the  existence  of  the  v.  Gamer,  200  Ho.  6S8;  People  v. 
right  or  the  ftonchiae  was  specified,  ^uire  107  N.  Y.  5S3,  afTd  145  U.  8. 
The  grant  in  such  case  would  be  limited  175;  American  Rapid  Tel.  Co.  c.  Heoa, 
to  the  period  of  existence  fixed  by  the  125  N.  Y.  641 ;  Petersburg  d.  Peters- 
charter.  If  a  railroad  company  were  burg  Aqueduct  Co.,  102  Va.  654; 
organized  for  a  period  of  thirty  years,  Chicago,  M.  &  St.  P.  R.  Co.  v.  Mil- 
and  a  party,  natural  or  corfKiiste,  waukee,  97  Wis.  418, 422. 
should  grant  it  a  right  of  way  without  '  New  York  v.  Squire,  145  U.  S. 
specifying  the  tune  of  user,  the  giant  175;  a.  c.  107  N,  Y.  693;  St.  Louis  «. 
would  be  for  the  lifetime  of  the  cor-  Western  Union  Tel.  Co.,  148  U.  S.  92; 

E oration.     The  law  would  imply  that  149   U.   S.   465;     Laclede   Gas   Light 

oth  parties  contracted  with  reference  Co.  v.  Murphy,  170  U.  S.  78;  s.  c.  130 

to  its  period  of  existence.     The  same  Uo.  10;   Missouri  v.  Muiphy,  170  U.  S. 

rule  is  applicable  here."     Citing  St.  78,  arg  130  Ho.  10;    WaOa  Walla  v. 

Clur  County  Turnpike  Co.  v.  Illinois,  Walla  Walla  Water  Co.,  172  U.  S.  1, 

96  U.  S.  63,  OS.    See  also  Rockwith  V.  16;     National    Water   Works   Co.    v. 

State  Road  Bridge  Co.,  145  Mich.  455,  Kansas  CSty,  28  Fed.  Rep.  921;  Stun 

458,  and  com[ttire  »upra,  i  1265.  r.  Bienville  Water  Supply  Co.,  34  Fed. 

In  Mercantile  Trust  CSi.  v.  Denver,  Rep.   145;    State  ».  Herod,  29  Iowa, 

161  Fed.  Rep.  769,  the  principle  re-  123;   Wyandotte  v.  Corrigan,  35  Kan. 
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destroyed  or  taken  from  the  grantee  or  rendered  uielesa  by  the  arbi- 
trary act  of  the  municipal  authorities  in  preventing  the  graDtee  from* 
using  the  city  streets  for  the  purposes  of  the  grant,  although  the  mu- 
nicipality may  seek  to  justify  such  act  as  an  exercise  of  the  police 
power.'  Therefore,  any  regulations  adopted  by  virtue  of  the  «[er> 
cise  of  the  police  power  must  be  such  as  are  called  for  by  a  fair  con- 
sideration of  the  public  welfare,  mast  he  reasonable  in  their  character, 
and  must  not  be  such  as  to  defeat  the  purpose  of  the  grant.*    The 

21 ;  Wichita  c.  Hiaouri  &  K.  Tel.  Co.,  nght  to  own  property  and  to  tnnsact 
70  Kan.  441;  Louisville  City  R.  Co.  businees  affairs  confen  no  immunity 
p.  Louiaville,  4  Busk  (Ky.),  478;  New  from  police  control  to  which  thn 
Oileans  Gaalight  Co.  v.  Drainage  citiien  would  be  subjected,  and 
ComnuBflion  of  New  Orleans,  111  Ia.  reasonable  regulation  of  the  franchise 
838;  Lake  Roland  Elev.  R.  Co.  v.  is  not  s  denial  of  the  right,  or  an  in- 
Baltimore,  77  Hd.  352;  Saginaw  v.  vasion  of  the  franchise,  nor  a  depriva- 
Electric  Light  Co.,  113  Micb.  660;  tionof  its  property,  orinterference  with 
Hichisan  Telephone  Co.  v.  St.  Joseph,  the  business  of  tne  corporation.  The 
121  Mich.  502;  Michigan  Tel.  Co.  v.  company  is  presumed  to  know  that 
Benton  Harbor,  121  Hich.  512;  Tra-  the  busmess  of  operating  a  city  street 
verse  City  Gas  Co.  v.  Traverse  City,  railway  must  be  conducted  under  such 
130  Hich.  17;  Westport  t>.  Mulholland,  reasonable  rules  and  regulations  as 
150  Mo.  88;  Carthase  v.  Gamer,  209  the  municipality  may  impose,  and 
Mo.  6S8;  American  Rapid  Tel.  Co.  v.  subject  it  to  its  share  of  the  burdens 
Hess,  125  N.  Y.  641;  Rochester  t>.  incident  to  the  conducting  of  the 
Bell  Tel.  Co.,  52  N.  Y.  App.  Div.  6;  municipal  Kovemment." 
People  -E.  Geneva,  W.  S.  F.  i,  C.  L.  T.  >  Dobbms  v.  Los  Angeles,  195  U.  8. 
Co.,  112N.  Y.  App.  Div.  581,aff'd  186  223,  iBv'g  139  Cal.  179;  Stevens  v. 
N.  Y.  616;Fran£ford4P.  Pass.  R.  Co.  Muskegon,  111  Mich.  72;  People  u. 
«.  Philadelphia,  58  Pa.  110;  Ridley  Deehan,  153  N.  Y.  528;  Gbee  «. 
Park  *.  Citisens'  Elect.  L.  &  P.  Co.,  9  Northern  Union  Gas  Co.,  158  N.  Y. 
Pa.  Super.  Ct,  61S;  Kiakiminetas  v.  510;  People  v.  Keating,  166  N.  Y. 
Conemau^  Gas  Co.,  14  Pa.  Super.  Ct.  601,  aff'g  55  N.  Y.  App.  Div.  565; 
67 ;  WestPhiladeiphia Passenger R.  Co.  Rochester  &  h.  O.  Water  Co.  v.  Rocb- 
v.  Philadelphia,  10  Phila.  70;  Petera-  ester,  176  N.  Y.  36;  State  v.  She- 
burg  «.  Petersburg  Aqueduct  Co.,  102  boygan,  111  Wis.  23. 
Va.  664 ;  Chicago,  M.  &  St.  P.  R.  Co.  v.  A  municipal  ordinance  was  adopted 
Milwaukee,  97  Wis.  418;  Marshfield  v.  fixing  limits  wiihin  which  gas  works 
Wisconsin  Tel.  Co.,  102  Wis.  604.  might   be  erected  and  a   permit   waa 

In  sustaining  as  valid  and  reason-  granted  for  the  erection  of  a  gas  plant. 
able  an  ordinance  amtroUiTig  a  tlreet  Construction  of  the  plant  was  begun, 
railway  in  trimming  shade  tree*  in  the  but  a  month  later  another  ordinance 
atreet.  Lippincott,  J.,  said  in  Consoli-  was  adopted  excluding  the  place  where 
datea  Traction  Co.  n.  East  Orange,  61  it  was  situated  from  the  t«rritoTy 
N.  J.  h.  202;  "Nearly  all  kinds  of  within  which  these  works  might  be 
reasonable  regulations  can  be  imposed  erected.  It  was  held  that  as  the 
upon  street  railways  in  tlie  use  of  the  erection  of  the  plant  had  been  begun 
streets  by  the  municipaUty  under  the  and  lands  had  been  purchased  in  re- 
authority  granted  by  the  legislature  to  liance  on  the  former  ordinance,  the 
pass  ordinances  to  regulate  the  use  later  ordinance  was  void  as  a^unst 
of  tbe  streets,  and  such  resolutions  are  the  bolder  of  the  permit  for  the  erec- 
never  declared  unlawful  on  the  ground  tion  of  tbe  works  a»  an  arbitrary  exerdet 
that  they  impair  the  franchises  of  the  of  the  police  power,  amounting  to  a  tak- 
c(»npany.  Even  direct  legislative  au-  ing  of  property  without  due  process  of 
thonty  to  a  street  railway  company  law.  Dobbins  v.  Los  Angeloi,  195  U.  S. 
to  carry  passengers  over  tbe  streets  223. 

of  a  city  does  not  exempt  the  corpora-  '  Indianapolis  v.  Consumers'  Gas 
tion  from  municipal  or  police  control.  Trust  Co.,  140  Ind.  107;  Burlington 
...  A  grant  to  a  corporation  of  the  v.   Buriington  St.   R.   Co.,  49   Iowa, 
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franchise  or  privilege  being  founded  upon  a  grant  from  the  State, 
the  municipal  authorities  cannot  by  virtue  of  the  police  power  im- 
pose any  conditions  upon  the  exercise  of  the  ri^t  granted  which 
are  inconsistent  with  the  franchise  or  privil^e  granted.*  For  ^- 
ample,  if  the  charter  or  legislative  grant  of  the  franchise  does  not 
contain  any  condition  that  the  permission  of  the  municipality  shall 
be  given  to  the  use  or  occupation  of  the  city  streets,  the  municipality 
cannot  impose  conditions  which  have  the  effect  of  making  its  consent 
to  the  occupation  of  the  streets  a  prerequisite  to  the  exercise  of  the 
powers  conferred.' 

144;   HichigaD  Tel.  Co.  c.  St.  Joaeph,  and  should  not  be  injured  but  sbould 

121  Hich.  502;    Micfaican  Tel,  Go.  v.  be  left  in  oa  good  condition  aa  tbey 

Benton  Harbor,  121  Mich.  512;    Ne-  were  before  tEe  laj^ng  down  of  ttte 

br&ska  Tel.  Co.  v.  Fremont,  72  Neb.  pipea.    The  city  having  pawed  an  or- 

25;  Pl&ttsmouth  v.  Nebraslu  Tel.  Co.,  oinance    requinog    any    person    wtio 

80   Neb.    460;    Atlantic  City  Wat«r  desired  to  excavate  any  street  for  the 

Works  Co.  V.  Consumers'   Water  Co.,  purpose  of  laying  gas  pipes,  or  for  any 

44  N.  J.  Eq.  427;    Harrisbure  City  P.  other  purpoee,   to   procure   a  written 

R.   Co.   V.   Harrisbuii;,    140  Pa.   465;  permission     therefor    from     the     city 

Woonsocket  St.  R.  Co.  v.  Woonsocket,  engineer,   the   gas   company   obtained 

22R.  1. 64;  Tezarkana c.  Southwestern  an  injunction  against  any  interfepence 

T.  &  T.  Co.,  48  Ten.  Civ.  App.  18;  with  it  on  the  part  of  the  city  au- 

106  S.  W.  Rep.  915;  State  b.  Sheboy-  thoritiea   in    laying   its   pipaa   in    the 

gan,  111  Wis.  23,  37;    Eastern  Wis-  streets;    and  it  was  held  on  appeal 

conain  R.   ft   L.   Co.  v.   Hackett,   135  that  the  company  was  entitled  to  the 

Wis.    464.     As    to    TeatontMenets   of  injunction,     the    Supreme    Co\iTt    of 

ordinances  generally  see  arUe,  chapter  Geor^  saying:    "  Tne  permission  of 

on  Ordinances.  the  city  of  Atlanta  was  not  required 

'  In  r«  Johnston,  137  Cal.  115;  to  enable  the  complainant  to  exeiwa 
Louisville  n.  Louisville  Water  Co.,  its  franchise.  It  certainly  was  not 
105  Ky.  754;  Consolidated  Gas  Co.  v.  made  a  condition  by  its  charter.  This 
Baltimore  County,  98  Ud.  689;  Cam-  was  not  the  contract  into  wliich  it 
bridge  V.  Cambridge  Water  Co.,  99  entered  with  the  State,  and  it  would 
Hd.  501 ;  Michigan  Tel.  Co.  v.  St.  appear  anomalous  if  a  subordinate 
Joseph,  121  Mich.  502;  Michigan  Tel.  power  could  impose  terma  which  the 
Co.  V,  Benton  Harbor,  121  Mich.  512;  superior  did  not  see  proper  to  impose." 
Hodges  V.  Western  Union  Tel.  Co.,  72  Atlanta  v.  Gato  City  Gas  Light  Co.,  71 
Miss.  910;  State  v.  Flad,  23  Mo.  App.  Ga.  106.  By  statute^  any  telephone 
185;  Appeal  of  Rttsbur^,  115  Pa.  company  was  authorued  to  use  the 
4;  Millvale  v.  EvcTgreen  R.  Co.,  131  pubGc  roads  and  highways  for  erecting 
Pa.  1 ;  Harrisbu™  City  P.  R.  Co.  v.  poles,  wires,  and  other  fixtures,  upon 
Hanisbui^,  14S  Pa.  465;  Wisconsin  first  obtaining  the  oonsent  of  the 
Tel.  Co.  V.  Oshkosh,  62  Wis.  32.  But  owner  of  the  soil,  with  the  proviso  that 
see  Petersbun;  r.  Peteisburg  Aque-  the  use  of  the  public  streets  in  in- 
duct Co.,  102  Va.  654.  corporated  cities  and  towns  should  be 

•  Louisville  v.  Louisville  Water  subject  to  such  r^ulations  and  re- 
Co.,  106  Ky.  754;  Michigan  Tel.  Co.  strictions  as  might  be  imposed  by  the 
V.  St.  Joseph,  121  Mich.  502;  Michigan  corporate  authorities  of  such  cities 
Tel.  Co.  V.  Benton  Harbor,  121  Mich,  and  towns.  The  authorities  of  a  town 
512.  passed   an    ordinance    that    no    wires 

The    charter    of    a   gas    company  should  be  stretehed  across  any  public 

authoriied  it  to  use  the  streets  of  a  street  without  the  permission  of  the 

city  for  laying  its  pipes,  Ac.,  therein  township    committee.      In   an   action 

with    the    proviso    that    the    public  to  restrain  a  telephone  compai^  tnm 

thoroughfare   should    at   no    time    be  stretching     its    wires    across    cert^n 

unreasonably  interrupted  or  impeded  streets    of    the    township,    the    court 

by  the  laying  down  or  erection  thereof,  held  that  the  ordinance   was  not  a 
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S  1270.     PoUca  Pow;   Ecawuukbla  Bflfttlatioiis. — The   basis   of 
the  exercise  of  the  police  power  is  the  protection  of  human  life  and 

legulation  or  Testriction  authoiiced  bjr  power  and  ia  invaJid.  In  re  John- 
tbJe  at&tute  and  was  JavaUd,  sayinK:  ston,  137  Cal.  115. 
"  The  twht  to  prevent  tbe  use  of  t£e  There  is  a  clear  distinditm  between 
Btreetfi,  lor  euepending  wires,  unless  (A«  conaeiit  of  Ihe  municipal  authorities 
previous  consent  is  obtained,  if  such  to  the  exercue  of  a  francbise  or  right 
a  right  be  lawfully  conferred,  au-  to  use  the  city  streets  and  the  permit 
thoriiea  a  refusal  to  consent  at  dis-  □/  a  mwacip<U  officer  to  excavate  the 
cretion  and  confers  a  virtual  power  streets  for  the  erection  of  poles  and 
of  prohibition.  The  right  to  the  use  the  laying  of  pip^,  rails,  Ac.  The 
of  the  streets  has  Seea  expressly  former  is  a  l^islative  and  discretion- 
gianted  by  the  legislature,  and  the  ary  act;  the  latter  is  executive  and 
power  to  prohibit  or  interdict  this  mandatoiy  when  the  proposed  ex- 
use  so  granted  cannot  be  inferred  cavation  is  within  the  powers  granted. 
from  the  declaration  in  the  proviso  The  municipality  cannot,  by  virtue 
annexed  to  the  grant,  that  the  use  of  the  police  power,  require  its  consent 
should  be  subject  to  such  re^iulations  to  be  obtainea  in  the  legislative  and  dia- 
and  restrictions  as  may  be  imposed,  cretionary  sense,  although,  as  will  be 
The  restrictions  contained  in  such  a  seen  hereafter,  it  may,  by  virtue 
proviso  must  be  held  to  be  restrictions  thereof,  require  a  permit  to  excavate, 
which  shall  not  prohibit  the  use  or  The  cases  referred  to  above  when  con- 
impose  new  conditions  to  the  power  stnied  and  applied  in  the  light  of  this 
to  exercise  the  franchise."  Summit  distinction  ate  clearly  correct.  8^ 
*.  New  York  &  N.  J.  Tel.  Co.,  67  N.  J.  infra,  f  1273.  Where  a  ttreet  rai/uwy 
Eq.  123.  company  has  constructed  its  line 
When  unrettrieted  auAority  is  eon-  upon  a  highway  in  the  country  and 
ferred  by  the  legislature,  the  permis-  the  highway  is  thereafter  brought 
sion  of  the  municipality  is  not  neces-  within  the  hmita  of  a  city,  the  use  of 
sary  to  the  privilege  of  laying  gas  pipes  the  highway  bv  the  street  railway 
through  the  streets  and  aileya,  and  the  company  is  suDJect  to  the  govem- 
city  cannot  impose  any  conditions  mental  control  of  the  city,  and  the 
upon  a  corporation  availing  itself  of  company  may  by  ordinance  be  com- 
the  statutory  right.  But  the  privilege  peltoi  to  move  its  tracks  in  the  same 
must  be  exereised  with  care  for  the  way  as  any  other  street  railway, 
safety  and  convenience  of  the  public,  Snouffer  v.  Cedar  Rapids  &  H.  C.  R. 
and  the  pipes  laid  in  such  a  wav  as  to  Co.,  118  Iowa,  287.  In  Kanaaa,  cities 
do  as  httle  damage  as  possible  and  of  the  first  class  have  power  to  require 
impair  as  little  as  possible  the  use  of  railroads  to  erect  maducts  over  their 
the  streets  and  all^s  while  the  work  tracks  at  street  crosungs,  and  they 
is  in  progress;  and  when  the  pipes  are  may  be  compelled  bv  mandamus  to 
laid,  the  streets  and  alleys  should  be  erect  them.  State  v.  Missouri  Paa.  R. 
restored  to  their  fonner  condition.  Co.,  33  Kan.  176.  Statutory  authority 
La  Elarpe  v.  Elm  Township  Gas,  ic.  for  the  construction  of  "bridges"  held 
Co.,  69  Kan.  97.  la  California,  the  to  cover  the  construction  of  a  viaduct 
Constitution  provides  for  a  direct  over  a  railroad  oompany's  tracks  within 
grant  from  the  people  to  the  persons  the  city.  Argentine  ir.  Atchison,  T.  & 
therein  designated  of  rights  to  Uy  S.  F.  R.  Co.,  S6  Kan.  730;  State  v. 
pipes  for  water  or  illuminating  gas,  Gorham,  37  He.  451. 
and  specifies  the  conditions  and  re-  In  lUinois  the  authority  of  a  city 
auirements  imder  which  the  grant  over  its  streets  implies  the  power  to 
shall  be  exercised.  It  has  been  held  require  the  elevation  of  railroad  tracks 
that  the  municipality  has  no  other  in  public  streets  and  alleys,  and  this 
power  of  regulation  than  that  ex-  power  carries  with  it  the  authority  to 
pressly  conferred  by  the  Constitution,  vacate,  close,  or  permanently  obstruct 
and  that  an  ordinance  requiring  an  such  streets  and  alleys.  The  basis  of 
application  for  the  consent  of,  or  per-  the  power  is  the  protection  of  human 
mission  from  the  superintendent  of  life  and  the  promotion  of  the  pubUc 
streets  as  a  condition  precedent  to  welfare.  It  does  not  rest  upon  and 
the  exercise  of  the  powen  granted,  cannot  be  exercised  solely  for  the 
is  not  a  proper  exercise  of  the  police  benefit     of     the     railway     company. 
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the  promotion  of  public  conveDience  and  welfare.  Municipal  r^u- 
lations  not  having  a  fair  relation  to  these  objects  are  unreasonable, 
but  when  they  fairly  tend  to  promote  these  objects  they  are  generally 
sustained.*  Thus,  the  legishtture,  or  the  city  acting  under  ddegated 
authority,  may  require  a  railroad  company  to  light  such  portion  of  the 
railroad  as  is  within  a  city  or  incorporated  place.'  By  virtue  of  its 
power  to  control  and  regulate  the  streets  it  has  been  held  that  the 
municipality  may  exclude  the  poles  and  wires  of  a  public  service  cor- 
poration entirely  from  a  particular  street,  if  it  does  not  appear  diat 
the  use  of  such  street  b  necessary  to  reach  persons  desiring  its  sov 

Summerfield  «.  Chicago,  197  111.  270;  an  ordmanee  eranting  the  right  to  lay 
People  V.  Atchison,  T.  A  8.  F.  R.  Co.,  double  tracks  m  a  atreetinay  be  repealed 
217  ni.  594;  Weage  v.  Chicago  &  W.  and  the  grantee  confined  to  a  mngle  track 
I.  R.  Co.,  227  111.  421,  425.  By  con-  when  the  public  safety  and  the  proper 
Btruction  of  the  statute  in  MaetaehM-  regulation  of  the  use  of  the  streets  bo 
mtU,  a  railroad  corporation  is  primarily  require.  Lake  Roland  Elev.  R.  Co.  v. 
liable  to  third  peraans  for  damages  Baltimore,  77  Md.  352.  A  city  may 
caused  to  their  estates  by  raising  a  require  a  steam  railroad  to  cbaoge  the 
street  of  a  city  so  that  its  railroad  may  location  of  its  tracks  in  tiie  street  by 
pass  under  the  some;  and  this  primary  shifting  tbem  a  few  feet.  Atlantic  A 
Uability  is  not  chan^  or  affected  by  B.  R.  Co.  v.  Cordele,  128  Ga.  293.  A 
the  fact  tliat  the  city  takes  from  the  city  may  by  ordinance  require  that 
railroad  company  a  haad  of  indemnity,  wlten  the  wires  oif  any  street  railway 
Gardiner  v.  Boston  A  W.  R.  Co.,  9  company  cross  the  line  of  any  existing 
Cush.  (Mass.)  1.  General  authority  to  light,  power,  telegraph,  or  telephooe 
construct  a  railroad  across  a  street  company,  the  company  "lakitig  the 
does  not  authorize  the  company  to  croBsing  shall  erect  all  neceseaiy  safe- 
occupy  the  street  with  piers  and  abutr  guards.  State  «.  Janesville  St.  R.  Co., 
menu  at  a  bridge  to  auch  an  extent  as  to  87  Wis.  72. 

cause   ineonvenienee   and   detnment   to         >  Pittsburg,  C,  C.  4  St.  L.  R.  Co.  v. 

thepubUc.    Delaware,  L.  A  W.  R.  Co.  Hartford  City,  170  Ind.  674;  Cincinnati, 

V.  Buffalo,  168  N.  Y.  266,  478  aff'g  4  H.  A  D.  R.  Co.  v.  Sullivan,  32  Ohio  St. 

N.  Y.  App.  Div.  562;    Lake  Shore  A  152.       The     provision     of     the     Ohio 

H.  B.  R.  Co.  n.  Elyria,  69  Ohio  St.  41.  statute   authorizing  dty  and  village 

The  method  provided  by  the  New  councils  by  ordinance  to  reqaire  nm- 

York   Railroad   Croasing   Act   for   the  Toadcarparaliomlol<aklO>»irToad»,tK., 

removal  of  grade  erosginga  is  exclusive  and,  on  default,  the  fighting  to  be  dona 

of  all  othere.     People  «.  New  York  at  their  expense,  is  constitutional.    On 

Central  A  H.    H.  R.  Co.,  158  N.  Y.  such    default,    the    expense    of    Buch 

^10,    aS'g  31   N.   Y.   App.   Div.    334.  lighting  may  be  assessed  or  declared  a 

That  statute  applies  to  and  regulates  lien  on  any  of  the  real  estate  of  the 

the  obligation  to  maint^n  the  different  corporation  within  the  munidpatity. 

portions  of  bridges  constructed  as  well  The  expense  of  lighting  is  not  a  tax  or 

before  as  after  its  enactment.    Yonkers  asseasment  in  the  nature  of  a  tax  for 

B.  New  York  Cent.  A  H.  R.  R.  Co.,  165  local   improvementa,   and   cannot  be 

N.  Y.  142.    Review  of  determination  of  summarily   placed    upon   the   county 

common  council  under  proviaions  of  duplicate;    it  must   oe   collected   by 

statute.     Uatter  of  DelevanAve.,  167  suit  in  the  name  of  the  mmiicipality, 

N.  Y.  256,  aff'g   64  N.  Y.  App.  Div.  as    prescribed    in    the    statute.      CSn- 

629.  cinnati,  H.  A  D.  R.  Co.  v.  Sullivan,  32 

'  Weage  r.  Chicago  A  W.  1.  R.  Co.,  Ohio  St.   162.   FoUowed  in  Cincinnati, 

227   111.   421,  426;    Commonwealth  v.  H.  A  D.  R.  Co.  t>.  Bawling  Green,  67 

Warwick,    185    Pa.    623;     Common-  Ohio  St.,  336,  in  which  it  was  held  that 

wealth  V.  Philadelphia,  B.  A  P.  R.  Co.,  a  city  or  villaKe  has  authority  in  such 

23  Pa.  Super  Ct.  206;  State  v.  Janes-  caae  to  praer^x  the  kind  of  light  that 

ville  St.  R.  Co.,  87  Wis.  74.  It  has  been  shall  be  employed  for  that  purpose, 
held  that  by  virtue  of  the  police  power 
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Tice  who  would  otherwise  be  cut  off  therefrom,'  and  by  virtue  of 
the  same  power  a  city  may  adopt  reasonable  rules  and  regulations 
eonirolUng  the  manner  in  which  a  public  service  corporation  shall 
exercise  its  right  to  construct  its  utilities  or  erect  its  poles  and  wires.* 

§  1271.  rruchiM  rabjwt  to  Panunonnt  Manldpsl  Duty  to  main- 
tain and  Improvs  Stnots.  —  Pipes,  conduits,  rails,  and  structures 
erected  or  constructed  in  the  city  streets  under  a  general  grant  of 
authority  to  use  the  streets  therefor  are  avbjeti  to  the  paramourU 
power  and  dvty  of  the  city  to  repair,  alter,  and  improve  the  streets 
as  the  city  in  its  discretion  may  deem  proper,  and  to  construct  therein 
sewers  and  other  improvements  for  the  public  benefit  This  para- 
mount power  and  duty  of  the  city  b  clearly  governmental  in  its 
nature,  and,  in  many  cases  at  least,  forms  a  part  of  the  police  power 
of  the  municipality.  The  decisions  hold  that  the  grantee  of  the 
hitnchise  has  no  cause  of  action  for  any  damage  which  it  may  sus- 
tain by  acts  of  the  city  in  reasonably  performing  its  duty  in  these 
respects.* 

>  JonesviUe  c  SouthNn  Michigan  State  «.  Sheboygan,  111  Ww.  23.  See 
Tel.  Co.,  155  Mich.  86;  118  N.  W.  ante,  chapter  on  Ordinances.  The 
'Rep.  736.  MarehGeld  u.  Wisconsin  court  will  not  control  the  reasonable 
Tel.  Co.,  102  Wis.  604.  The  fact  that  exerciae  by  the  local  authoritdee  of  the 
the  route  designated  by  the  munici-  power  to  regulate  the  manner  of  placing 
—  ■-''- -n  lonser  and  lees  convement  and   polee  in  the  city  streets.     Marshfield 


Ivee  a  larger  expenditure  by  the  v.  Wisconsin  Tel.  Co.,  102  Wis,  604, 

company  does  not  anect  the  power  of  *  Anderson  v.  Tuttle,  51  Fla.  380; 

the  municipoUty  to  exclude  the  com-  Louisville  City  R.  Co.  v.  Louisville,  8 

pany    from    a    ati-eet.      JoneeviUe    v.  Bush  (Ky.),  415;  Kiiby  v.  GlJEens'  R. 

Southern  Miohijan  Tel.  Co.,  165  Mich.  Co.,  48  Md.  168  (aewem);    Detroit  v. 

86;  118  N.  W.  Rep.  736.  Pt.  Wayne  &.  E.  R.  Co.^  90  Mich.  646 

*  Wyandotte     Elect.     L.     Co.     n.  (adjusting  ties  to  pennit  construction 

Wyandotte,  124  Mich.  43;  KalamaEoo  of    concrete    bed    for    paving);     San 

V.  Kskmaioo  H,  L.  A  P.  Co.,  124  Mich.  Antonio  v.  San  Antonio  St.  R.  Co.,  IS 

74:   New  Castle  City  v.  Central  Dist.  Tex.  Civ.  App.  I.    But  it  has  been  held 

4  iPtg.  Tel.  Co,,  207  Pa.  371 ;  State  v.  that  a  street  railway  company  cannot 

Shet^gan,  111  Wis.  23.    The  city  may  be  compelled   to  remove  its  track  to 

provide  by  ordinance  Aat  Ihe  location  permit  the  laying  of  a  sewer  when  the 

of  <Jl  poUt  shall  be  subject  to  the  sewer  can  just  a^  well  be  laid  on  one 

approval  of  the  proper  city  authorities,  side   of   the   street,   thereby  avoiding 

and  that  the  further  occupation  of  the  great  low  and  damage  to  the  txaapaay. 

streets  shall  be  upon  a  plan  to  be  Des  Moines  Gty  R.  Co.  v.  Des  Moines, 

approved   by   the    council.      State    v.  90  Iowa,  770.       The    ^neral    council 

Slkeboygan,  111  Wis.  23.     A  city  may  oaTotol  by  amtrad  depnve  itself  of  the 

from  time  to  time  compd  a  uCephone  power  to  regulate  the  reconstruction  of 

company  to  adopt  all  reasonable  and  railways  made  neoessary  by  the  changes 

generallV  accepted  improvements  tend-  in  the  chaiaoteT  of  pavement  used  upon 

log  to  decrease  the  obstruction  of  the  the  streets  of  the  city.    Louisville  City 

Btreeto  or  increase  the  convenience  to  H.  Co.  p.  Louisville,  8  Bush  (Ky.),  416, 

thepublic  in  their  uss.   Commonwealth  Pvpa  of  a  toaUr  eompanjf  laid  in  the 

V.  Warwick,  186  Pa.  623.    But  the  city  streete  under  a  contract  with  the  city 

cannot  bv  virtue  of  the  police  power  are   subject   to   the    paramount   and 

Ax   tdepaone   rate*   or    exact   financial  inalienahlerightof  the  city  to  construct 

Mns/id   from   a   telephone    company,  sewers  therein  whenever  and  wherever 
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§  1272  (713).      Mnnldptl  Control;  Folic*  AathoilQr;  Kate  ot  8p««4 
ot  BkUwiQr  Tnlna ;  Obstrnctioiu.  —  Resulting  from  the  power  over 

JD  ita  judgment  the  public  interest  may  required  afterwards  to  repair  with  the 

demand,  and  the  water  company  ha«  least  poBsible  delay  the  atreets  it  had 

no  cause  of  action  if,  in  consequence  of  broken.     There  was  nothing  in    the 

.1 -^  ^j  ^^^  right,  it  is  compelled  giajit  of  the  franchise  which  gave  the 

,      snip        '     ■■      ---'--  -...^..,.-        =   ... 

unreasonable  <:_  _  _  ....   _      _  ._..._  ..  _._ 

^ut  of  the  city.  National  Wat«i  that  the  eonstmelion  of  a  fuslem  of 
Works  Co.  V.  Kansas  Oty,  28  Fed.  Rep.  drainage  in  the  iuteresta  of  public 
S21.  Water  gatee  placed  in  the  streets  health  and  welfare  was  one  of  the  most 
of  a  city  under  a  contract  with  the  city  important  purposes  for  which  the  police 
are  subject  to  the  right  of  the  city  to  power  can  be  exercised,  and  that  the 
make  such  changM  in  the  surface  01  the  changing  of  the  location  of  the  gas 
street  and  the  alignment  of  the  side-  pipes  at  the  expense  of  the  gas  corn- 
walk  as  may  be  neeessai^  to  render  the  pany  to  accommodate  the  system,  did 
street  safe  and  convenient  for  public  not  amount  to  a  deprivation  of  proper^ 
travel,  and  the  city  is  not  liable  for  the  without  due  process  of  law.  Mr. 
expense  incurred  ay  the  company  in  Justice  Day,  who  delivered  the  opinion 
changing  the  location  of  the  water  of  the  court,  sud:  "It  would  be  uo- 
boxce  rendered  necessary  by  the  re-  reasonable  to  suppose  that  in  the 
quired  repairs  or  improvements  in  the  grant  to  the  gas  company  of  the  right 
streets.  Belfast  Water  Co.  v.  Belfast,  to  use  the  streets  in  the  laying  of  its 
S2  He.  52.  Where,  in  repairing  a.  city  pipes,  it  was  ever  intended  to  surrender 
street,  ihe  city  MTKovered  a  pipe  of  a  or  impair  the  public  right  to  discharge 
lOoter  company  laid  under  a  charter  the  auty  of  preserving  the  nubfic 
provision,  authorizing  it  to  lay  ita  health.  The  ^  company  dia  Dot 
|Mpes  in  the  dty  streets  "in  such  man-  acquire  any  specific  location  in  the 
ner  as  not  to  obstruct  or  impede  streets.  It  was  content  with  the 
travel  thereon,"  and  the  pipe  was  general  right  to  use  them,  and  when  it 
thereby  exposed  to  frost,  the  city  in-  located  its  pipes,  it  was  at  the  risk  that 
curred  no  liability  in  the  absence  of  any  they  might  be,  at  some  future  time, 
improper  method  in  so  doing.  Rock-  disturbed,  when  the  State  might  re- 
land  Water  Co.  V.  Rockland,  83  Mo.  quire  for  a  necessary  public  use  that 
267.     But  ioMoore  e^  New   Orleans  changes  in  location  be  made.    The  ^as 

dty 

found    necessary    ii^  prosecuting    the  Hon  of  ilt  pipes  in  the  street  as  opened 

drainage  and  sewerage  of  a  city  to  take  by  it  under  a  general  grant  of  authority 

or  damage  the  property  of  a  water-  to  use  the  streets.    The  city  made  no 

works  company,  including  the  removal  contract  that  the  gas  company  ahould 

and  replacing  of  its  water  works,  mains,  not  be  disturbed  in  the  location  chosen. 

and  pipes  for  the  purpose  of  enabling  In  the  exercise  of  the  police  power  of 

drains  and  sewers  !«  be  constructed,  the  State  for  a  purpose  highly  necessaiy 

the  city  can  only  lawfully  proceed  by  in  the  promotion  of  the  puolic  health, 

previously  making  just  and  adequate  it  has  become  necessary  to  change  the 

compensation  for  the  damage  done,  as  locationof  the  pipes  of  the  gas  ctunpany 

required  by  the  Constitution  of  Louiai-  so  as  to  accommodate  them  in  the  new 

aTia,   Article   167,   which  ordains  that  public  work.     In  complying  with  this 

private  property  shall  not  be  taken,  requirement  at  its  own  expense,  none 

or  daTno^  for  ^lublic  purposes  without  of  the  property  of  the  gas  company 

just   compensauon   being   first   made,  has  been   taken   and   the  injury   sus- 

In  New  Orleans  Gas   Light  Co.   t>.  tained  is  damnum  abaqtit  injuria." 
New    Orleans    Drainage    Commission,        When  necessary  lor  the  improve- 

107  U.  S.  453,  afi'g  111   La.  838,  tfie  ment  of  a  street,  a  street  railway  com- 

oany  had,  ^  statute,  the  right  pany  may  be   required   t 

l:_  ..  i.y  pipeg  and  conduits  tracks  arid  maks  (Asm  eo 

alleys  of  the  city  at  altered  grade  of  the  street 

.»  u^..  <.^^,c>».p,  .n  such  manner  as  to  Geneva,  W.  S.  F.  &  C.  L.  T.  Co.,  .<. 

least  inconvenience  the  city  and  its  N.  Y.  App.  Div.  581,  aff'd  186  N.  Y. 

inhabitants,    and    the    company    was  516.     A  municipality  may  require  a 
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streets,  and  to  protect  the  safety  of  citizens  and  their  property, 
municipal  corporations,  in  the  absence  of  legislative  restriction,  may 
control  the  made  of  propelling  cars  tmtkin  their  limits,  may  pro- 
kUnt  the  use  of  steam  pmcer,  and  regulate  the  rate  of  speed.' 
Althougli  a  railway  passing  through  the  streets  of  a  city  under 
I^islative  authority  is  not  a  nuisance,  yet  if  it  is  so  operated  as  to 

company  lo  move  it»  got  and  vxUer  limiting  the  speed  of  railroad  tnuns, 
pipe*  for  the  piuixwe  of  enabling  it  to  ha«  a  nght  to  presuine,  until  the  con- 
make  a  change  of  gntde  in  order  to  do  trary  Ib  made  apparent,  that  the  com- 
away  witb  a  grade  railway  croseang,  pany  will  not  run  it«  trains  in  violation 
and  the  company  bas  no  right  to  of  Buch  ordinance.  The  running  of  a 
damages  therefor.  Scranton  Gas  &  railroad  train  within  city  limits  at  a 
Water  Co.  v.  Scranton,  214  Pa.  586.  prohibited  rate  of  speed  constitutes 
A  diy  may,  nhen  necessaiy,  lay  a  negligence  per  se.  Wnere  the  statute 
water  pipe  in  the  location  occupied  by  im_poaea  a  duty,  the  failure  to  discharge 
a  gas  main  of  a  gas  wmpany,  and  for  this  duty  constitutes  negligence ;  fol- 
that  purpose  it  may  remove  the  gaa  lowing  Dodge  d.  B.  C.  R.  £  H.  R.  R. 
pipe  to  another  part  of  the  street  Co.,  34  Iowa,  276;  Conell  v.  B.  C.  R. 
without  incurring  any  liability  to  the  &  U.  R.  Co.,  38  Iowa,  120:  Bergman 
^a  company  for  damages  or  compensa-  t>.  St.  Louis,  I.  H.  &  S.  R.  Co.,  88  Mo. 
uon.  iHttsburg  v.  Consolidated  Gas  678;  Mahac  v.  Union  Depot,  Ac.  Co., 
Co.,  34  Pa.  Super,  a.  374.  34  Minn.  29;  Faber  «.  St.  Paul,  M.  4 

>  Richmond,  F.  <b  P.  R.  Co.  V.  Rich-  H.   R.   Co.,   29   Minn.   465;    South    & 

mond,  96  U.  S.  521;   Chicago,  R.  I.  ft  North  Ala.  R.  Co.  v.  Donovan,  84  Ala. 

P.  R.  Co.  V.  Reidy,  66  111.  43;   Chicago,  141.      In  order  to  justify  a  court  in 

B.  ft  Q.  R.  Co.  V.  Hag^rty,  67  111.  113;  declaring  void  an  ordinance  regulating 

North   Chicago  CityR.   Co.   v.   L«ke  (Ae  rate  of  speed  of  railway  tratna  in  a 

View,  105  lU.  183;  North  Chicago  City  city,   as  Wing   in   restraint   of  trade; 

R.   Co.   V.   Lake   View,   105   111.    207;  "  its  unreasonableness  or  want  of  neces- 

WlutBon    V.    Franklin,    34    Ind.    392 ;  sity  as  a  measure  for  the  protection  of 

Ueyera  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  Kfe  and  property  should  be  clear,  mani- 

67  Iowa,  565;    Donnaher  v.  State,  16  fest,  undouoted,  so  as  to  amount,  not 

Miss.  649;    Robertson  v.  Wabash,  St.  to  a  fair  exercise,  but  to  an  abuse  of 

L.  ft  P.  R.  Co.,  84  Mo.  119;    Mers  v.  discretion,  or  mere  arbitrary  exercise 

Ifissouri   Pae.    R.    Co.,    88   Mo.    672;  of  the  power  of  the  council."    GUhUan, 

Buffalo  e.  New  York,  L.  B.  ft  W.  R.  C.  J.,  in  Knobloch  i..  Chicago,  M.  ft  St. 

Co.,  162  N.  Y.  276;  Buffalo  4  N.  F.  R.  P.  R.  Co.,  31  Minn.  402. 

Co.  V.  BuSato,  5  Hill  (N.  Y.),  209.    Bee  A    municipal    regulation    requiring 

further  as  to  ordinances  regulating  the  street  isitroads  to  report  quarterly  the 

speed  of  trains  and  the  operation  of  number  of  passen^rs  earned  is  neither 

railroads,  artle,  H  716,  717.  unreasonable  nor  in  restraint  of  trade. 

An  ordinance  t^iulating  the  rate  of  St,  Louis  v.  St.  Louia  R.  Co.,  8B  Mo.  44. 
speed  of  railroad  trains  in  a  city  is  not  A  grant,  by  a  municifial  corpora- 
limited  to  such  parts  of  it  as  are  uaed  tion  to  a  railroad,  of  the  right  of  way 
by  the  pubUc;  it  applies  to  switch-  through  land,  made  by  an  onHnance 
yarda.  Crowley  v.  Burlington,  C.  R.  ft  which  requires  the  company  to  fence  in 
N.  R.  Co.,  86  Iowa,  668.  Where  an  iia  road  and  maintain  gates  at  street 
ordinance  required  that  when  an  engine  crossing,  is  an  exercise  of  the  right  of 
was  used  in  we  city,  a  man  should  ride  le^slation,  having  the  force  ot  law 
in  front  of  it  when  going  forward  and  within  the  city  limits,  uid  not  merely  a 
on  t^e  tender  within  twelve  inches  of  contract.  Hayes  v.  Blichi^n  Central 
the  roadbed  when  going  backward,  R.  Co.,  Ill  U.  8.  228.  (In  this  case 
it  was  held  that  its  spirit  and  intent  the  ^neral  law  under  which  the  city 
should  be  observed  though  a  literal  was  mcorpoiated  conferred  upon  cities 
compliance  was  too  dangerous  for  the  power  to  require  railroad  companies 
man^s  safetv.  Baltimore  ft  O.  R.  Co.  (o  keep  flagmen  at  croedngs,  and  to 
o.  Mali,  60  Hd.  53.  A  peraon  about  to  "provide  protection  againflt  injury  to 
cross  a  railroad  track  upon  a  public  persons  and  property.'') 
street  of  a  aty,  which  bas  an  ordinance 
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be  dangerous  to  private  property  it  may  become  a  nuisoDce,  and 
the  company  may  be  indicted,  or  otberwiae  proceeded  against,  ac- 
cordingly.* A  municipal  corporation,  by  virtue  of  its  police  au- 
thority and  power  over  its  streets,  may  enact  an  ordinance  to  pio- 
hibit  cars  from  obstructing  the  crossing  of  its  streets ;  and  the  court 
expressed  the  opinion  that  trains  could  be  so  made  up,  and  the  road 
so  operated,  as  to  make  it  unnecessary  to  block  up  the  streets.' 

S  1273.  PoUce  Power;  ParmiU  t«  span  BtrsaU.  —  The  require- 
ment of  a  permit  from  an  executive  officer  to  open  the  ciiy  streets  for 
any  purpose  connected  with  the  exercise  of  a  franchise  therein  b  a 
proper  exercise  of  the  police  power.  It  is  merely  a  means  of  secur- 
ing notice  to  the  municipality  of  the  intended  operations  of  the 
grantee  of  the  franchise  to  the  end  that  the  municipality  may  take 
proper  means  to  protect  persons  using  the  street  horn  injury  and 
to  compel  the  grantee  of  the  franchise  to  perform  its  duty  to  pro- 

*  HeDtz  D.  Long  Island  R.  Co.,  13  67  HI.  37.  But  a  regulation  requitiTig  a 
B&rb.  (N.  Y.)  646;  Btate  v.  Tupper,  railroad  company  to  place  a  flagman  at 
Dudley  L.  (S.  Car.)  135.  See  also  auch  places  where  dalnger  to  the  public 
Redfield  on  Railways  (6th  ed.),  S  226,  safety,  in  the  iudgment  of  prudent  per- 
and  authorities  there  cited;  Fierce  on  sons,  might  De  apprehended  at  any 
Railways,  24d-248.  Such  an  ordi-  time,  would  be  a  reasonable  one,  and 
nance  held  to  operate  throughout  entire  could  unquestionably  be  enforced, 
limits  of  dty,  including  portions  not  Toledo,  W.  ft  W.  R.  Co.  v.  Jackeon- 
platted  into  lots.  Wbitson  v.  Franklin  ville,  67  111.  37.  It  is  a  reaaonable  ezer- 
34  Ind.  392.  Construction  of  tpeciai  dse  of  the  polioe  power  of  a  borough 
charter  on  the  subject.  State  v,  Jersey  to  pass  an  ordinance  requiring  a  rail- 
Citv,  29  N.  J.  L.  170.  See  ante,  {  684,  road  company  to  keep  a  toaic/iTTum  at 
and  notes.  Indictment,  ■post,  \\  1527,  its  own  expense  at  a  aanperoiu  erotting 
note,  1597,  1599.  within  the  borough  limits,  but  where 

*  Illinois  Cent.  R.  Co.  ti.  Galena,  40  the  crossing  is  practically  in  the  open 
HI.  344;  Toledo,  P.  &  W.  R.  Co.  v.  country,  and  there  is  no  evidence  to 
Chenoa,  43  III.  209;  St.  Louis,  A.  &  T.  show  to  what  extent  it  is  frequented 
H.  R.  Co.  n.  Belleville,  122  111.  376.  such  an  ordinance  cannot  be  sustained 
See  also  I^ttabuig,  C.  &  St.  L.  R.  Co.  as  leaaonable.  Conunonwealth  v.  Pbila- 
V.  Hood,  94  Fed.  Rep.  618,  624,  citing  delphia,  H.  &  P.  R.  Co.,  23  Pa.  Super, 
text.  Ct.  206. 

An  ordinance  forbidding  "any  kind         As  to  duty  of  a  nilroad  company  to 

of   obstruction"    in   the    streete   was  keep  in  renur  new  and  substituted 

deemed  comprahensive  enough  to  em-  crossing  in  lieu  of  old  and  abandoned 

brace  the  oosfrudton  of  a  ttreet  by  a  one,  see  People  v.  Chicago  &  A.  R.  Co., 

railroad   animany   with   it»   ears.      111.  67111.118.    The  relative  powers,  duties, 

Central  R.  Co.  v.  Galena,  40  111.  344;  and  liabilities  of  municipal  corporation 

Great  Western  R.  Co.  v.  Decatur,  33  and  nulroad  company  in  respect  to 

111.  381)   Gahagan  v.  Boston  ft  L.  R.  railway  crossings  over  streets,  under  the 

Co.,  1  Allen  (Mass.),  187.    An  ordinance  lefislation    of    Connectxait,    are    very 

passed  by  virtue  of  the  police  power  fuUy  considered,  and  former  cases  c<Hn- 

and  the  general  right  to  control  streets,  mented  on,  in  Bunitt  v.  New  Haven,  42 

requiring  a  railroad  company  to  keep  a  Conn.  174.    Railroads  have  no  right  to 

fiagmart  at  a  ttreet  aroeaing,  where  there  erect  fences  across  platted  streets  or 

was  but  a  single  track  and  which  was  alieys  though  they  are  not  in  use  nor 

not  an  unu8>ully  dangerous  crosnng,  in  condition  to  be  used  by  the  put^c. 

was  held  to  be  unreasonable  and  void.  L«throp  v.   Central   Iowa  R.   Co.,  %& 

Toledo,  W.  4  W.  R.  Co.  v.  Jacksonville,  Iowa,  105. 
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tect  the  excavations  and  restore  the  street  to  its  former  condition. 
Hence,  the  city  may,  by  virtue  of  its  general  control  over  the  city 
streets  and  its  duty  to  maintain  the  same  in  a  safe  condition,  require 
by  ordinance  that  such  a  permit  shall  be  obtained.*  But  the  grant- 
ing of  such  permit  b  a  purely  administrative  duty,  and  the  grantee 
of  the  franchise  is  entitled  to  the  permit  upon  complying  with  the 
terms  and  conditions  of  its  franchise  and  of  the  statute  or  ordinance 
imposing  the  requirement,  and  the  permit  cannot  be  arbitrarily  re- 
futed by  the  officer  to  whom  the  power  to  issue  it  is  delegated,* 

g  1274.  PoUea  Pow«r;  Kamoval  of  Ov«rb«ad  Wtm.  —  Statutory 
enactments  and  ordinances  adopted  pursuant  to  statutory  authority 
which  require  overhead  wires  and  electrical  condvetorg  to  be  removed 
and  placed  underground  are  generally  recognized  as  a  proper  exer^ 
cise  of  the  police  power,  and  do  not  annul  or  violate  the  contract 
rights  of  companies  holding  franchises  to  use  the  streets  for  the 
purpose  of  maintaining  such  wires.  Such  statutes  and  ordinances 
are  simply  a  regulation  of  the  exercise  of  the  franchise  or  privilege 
granted  to  the  end  that  it  shall  be  enjoyed  in  such  a  manner  as  to 
inconvenience  and  endanger  the  general  public  as  little  as  possible.' 

'  Blusouri  11.  Murphy,  170  U.  8.  78,  tion  whether  the  refusal  of  the  peimit 

ftff'g  130  Mo.  10;    WeBtport  v.  Mulhol-  is  lawful.     Wilmington  v.  Addicka,  8 

land,  159  Mo.  86;   Carthace  v.  Gamer,  Del.  Ch.  310. 

209  Mo.  688 ;   Beaver  Val.  Water  Co.  •  New  York  v.  Squire,  145  U.  S.  175, 

V.   Gonwaj,  213   Pa.   225;    see  supra,  a&'g  107 N.Y. 593;  MiaaouriTi.  Murphy, 

i  126S.     An   ordinance   requiring   the  170  U.  8.  78,  atTK  130  Mo.  10;   North- 

paymeot  of  a  license  fee  of  SS  by  every  western  Tel.  Exch.  Co.  v.  Minneapolis, 

person  opening  a  macadamized  public  SI  Minn.  140;    American  R.  Tel.  Co. 

street  sustained.  Fottaville  v.  Pottsville  v.  Hess,  125  N.  Y.  641 ;   United  Lines 

Gas  Co.,  33  Pa.  8uper.  Ct.  480,     Bee  Tel.  Co.  o.  Grant,  137  N.  Y.  7;   People 

Index,  lAcenees;  Taxation.  v.  Ellison,  188  N.  Y.  523,aff*g  116  N.Y, 

»  Westport  V.  Mulholland,  159  Mo.  App.  Div,  254;  Rochester  v.  Bell  Tel. 

86;  Carthage  *.  Gamer,  209  Mo.  688.  Co.,  52  N.  Y.  App.  Div.  6;  Kiakimine- 

Wtaen  a  telephone  company  has  atofu-  taa   v.    Conemaiu;h   Gas   Co.,    14    Pa. 

Ion/  aaOumty  to  use  the  streets  and  the  Super.  Ct.   67.    See   also  Western  Un. 

power  of  the  municipality  is  limited  to  Tel.  Co.  v.  New  York,  38  Fed.  E«p.  552. 

dedgnating   by   ordinance   where   the  A  tdephona  company  applied  for  a 

Kles  shall  De  placed,  an  ordinance  con-  peremptory  mandamus  to  compel  the 

Ting    power    on    an    administrative  commissioner  of  public  works  to  grant 

officer  to   determine  the   necessity  of  a  ■permit  authorizing  it  to  excavate  the 

opening  the  streets  is  idtra  viret  and  city  streets  to  lay  conduits  for  electric 

void.    Tesarkana  v.  Southwcatera  T.  wires  and  conductors.     The  applica- 

tc  T.  Co.,  48  Tex.  CSv.  App.  16;  106  tion  was  denied  because  the  company 

S.  W.  Rep.  915.    It  has  been  held  that  had  not  filed  with  tbe  board  of  electric 

in  an  application  for  mandomus  to  com-  commissioners  its  maps  and  plans  as 

pel  the  city  to  grant  permission  to  a  gas  required    by    the    statute    providing 

company  (o  excavate  and  lay  its  pipes  therefor  or  obtained  from  the  commis- 

in   the  streets,  the   question   whether  sioners  the  approval  of  such  maps  and 

the  cit;^  <nay  refuse  permission  may  be  plans.     The  statute  directed  that  the 

determined,  and  that  a  suit  in  equiiy  costs   end   expenses   of   the   board   of 

for  on  injunction  is  not  the  proper  remedy  commissioners    appointed    to    [provide 

to  obtain  a  determination  of  the  ques-  for  an  underground  construction  <rf 
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But  whfle  the  authorit}'  to  require  electrical  conductors  to  be  re- 
moved and  placed  underground  may  be  delegated  to  ciHet  and  vil- 

electric  wires  ibould  be  asaeased  upon  Wattace,  C.  J.,  decided  that  an  h<A 
tbe  companies  operatinE  eiectncal  of  the  State  l^;i«lature  rei^uiring  all 
COoductoiB  in  the  city.  The  compaay  electric  wires  in  B.aj  city  havuig  a  pop- 
claimed  that  the  law  was  unconstitu-  ulation  of  half  a  million  or  more  to  be 
tional  because  it  imposed  a  tax,  but  placed  under  the  turfaee  of  the  itntU, 
the  court  held  that  no  tax  waa  imposed  was  valid  as  a  police  regulation,  even 
within  the  meaning  of  the  Constitution;  as  respects  a  telegraph  company  which 
that  the  act  impoeed  the  duty  upon  the  had  accepted  the  provinoDs  of  tbe  act 
company  to  remove  and  cause  to  be  of  Consresa  of  July  24,  1860.  bereto- 
laid  underground  all  such  wires  and  fore  referred  to,  ante,  {{  1220,  1221. 
cables  as  were  required  in  ita  business.  Western  Union  Tel.  Co.  «.  New  York, 
and  that  there  was  no  reason  why  such  38  Fed.  Rep.  552.  As  to  ConMcliettt 
company  should  not  be  subjected  to  statute  autlioriKinK  municipalitiea  to 
the  payment  of  all  expenses  incurred  compel  the  removaTof  overhead  electri- 
in  the  construction  of  works  required  cal  coaductora, see  AppealofNew  York, 
to  cany  on  their  business,  and  that  the  N.  H,  &  H.  R.  Co.,  80  Conn.  623.  But 
statute  was  not  unconstitutional  as  im-  a  grant  of  authority  to  erect  telephone 
^ling  the  obligation  of  any  contract,  wires  mxr  and  through  the  streets  of 
People  V.  Squire,  107  N.  Y.  593.  Bu^er,  a  city  does  not  include  penniasion  to 
C.  J.,  said,  "These  statutes  were  obvi'  lay  the  wires  uruUr  the  streets.  Com- 
ously  intended  to  restrain  and  control,  mocwealth  v.  Warwick,  185  Pa.  623. 
as  far  as  practicable,  the  evils  alludea  Where  the  staiuie  authorizes  a  tde- 
to,  by  requiring  all  such  wires  to  be  phone  company  to  erect  its  poles  and 
placed  underground  in  such  cities,  and  wires  in  the  city  streets,  genenl  con- 
be  subject  to  tbe  control  and  super-  trol  of  tbe  streets  conferred  upon  the 
vision  of  local  officers,  who  could  recon-  city  by  charter  does  not  authoriie  the 
cile  and  harmonize  tbe  claims  of  con-  city  to  limit  the  telephone  company 
dieting  companiea,  and  obviate,  in  to  the  construction  of  conduits.  State 
some  degree,  the  evils  which  had  u.  Red  Lodge,  30  Mont.  338.  In  State 
grown  to  M  almost,  if  not  quite,  intol-  c.  St.  Louis,  145  Mo.  551  (overruling 
erable  to  the  pubhc.  The  scheme  of  State  t>.  Murphy,  134  Ho.  £48),  it  was 
these  statutes  was  not  to  annul  or  held  that  under  the  Mitsouti  atatutea 
destroy  the  contract  rights  of  such  and  the  freehoUert'  charter  of  SL  Louia, 
companies,  but  to  r^ulate  and  control  that  city  has  power  to  permit  ttUgraph 
their  exereise.  They  did  not  purport  and  telephone  com-paniet  to  contfnut 
to  deny  them  any  privileges  theretofore  underground   conduits   for   their   wires, 

Srant^,  but  they  did  require  that  they  and  has  authority  to  enter  into  con- 
lould  be  exercised  with  due  regard  to  tracts  with  them  specifying  the  con- 
the  claims  of  others,  and  in  such  a  way  ditioos  upon  which  ita  consent  to  the 
that  they  ahould  cease  to  constitute  a  construction  of  the  conduits  ia  given, 
public  nuisance,  and  should  be  enjoyed  By  its  charter  the  city  of  St.  Louia  had 
u  such  a  manner  as  to  inconvenience  general  power  and  control  over  the 
and  endanger  the  general  public  as  city  streets,  and  its  authority  for  this 
little  as  possible.  .  .  .  The  claim  made  purpose  was  sustained  largely  on 
by  the  relator  would  authorize  it  to  authority  of  the  decision  of  titeSuprcone 
tear  up  the  street  of  the  city  at  such  Court  of  the  United  States  in  St.  Louis 
times,  in  such  places,  and  under  such  v.  Western  Union  Tel.  Co.,  148  U.  S. 
drcumstances  as  it  might  itself  deter-  92;  b.  c.  on  reheating,  149  U.  S.  465. 
mine,  regardless  of  tbe  public  conven-  See  wat,  i  1275.  The  Supreme  Court 
ience  and  welfare  and  the  rights  of  of  Missouri  in  so  holding,  further  ex- 
other  claimants  to  the  occupation  preaaed  the  opinion  that  m  giving  this 
thereof  and  place  it  beyond  the  reach  permission  to  telegraph  ana  telephone 
of  all  power  by  the  legislature  to  r^u-  companies  and  in  contracting  with 
late  the  mode  and  manner  of  tbe  them,  the  city  acted  in  its  proprietary 
enjoyment  of  its  rights."  Affirmed  bu6  rather  than  its  governmental  capacity, 
nom..  New  York  v.  Squire,  145  U.  S.  and  hi  pursuance  <^  the  powers  con- 
175.  ferred  on  it  in  that  capacity  by  its 
In  the  Circuit  Court  of  the  United  charter.  By  slaiuta  a  suotmy  company 
Btates,  Southern  District  of  New  YoiIe,  obtaining  peimissioD  to  ooostmot  ooft- 
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lagea,  such  surrender  of  authority  by  the  legislature  is  not  to  be 
impUed,  but  must  rest  on  legislation  containing  a  clear  grant  of  the 
power.*    In  providing  for  the  removtU  of  overhead  vnres,  the  le^s- 

duita  w«H  ftutboriwd  to  charge  oAer  the  right  of  unobstructed  paaaaga  over 
eompaniti  rent  for  the  use  of  its  facili-  the  street.  But  aa  cities  become  popu- 
tim,  and  it  was  held  tliAt  Buch  right  lous  &nd  the  streets  crowded  with 
was  &  franchise  right  derived  from  the  travelUng  footmen  and  vehicles,  public 
State  alone,  with  which  the  city  had  no  necesaity  increases  with  the  populatioa, 
concern;  but  the  court  also  expressed  and  whenever- the  necessity  exists  any 
the  opinion  that,  as  the  use  of  the  use  of  the  street  by  reasonable  struc- 
streets  of  the  city  was  a  public  use  and  tures  and  devices  above  or  below  the 
as  a  tel^iaph  or  telephone  company,  euiface  which  will  eruMe  the  dlixent 
while  not  a  common  carrier,  in  many  to  eommanieaie  without  actuai  travel 
respects  performs  duties  and  is  sub-  upon  the  street,  and  which  does  not 
ject  to  obligations  similar  to  those  of  maUriaily  obitruct  the  ingress  and 
common  carriers,  the  city  mi^bt  by  egress  and  light  and  tur  to  abutting 
ordtnanee  require  it  to  jwrmit  any  property,  is  within  the  contemplated 
other  company;  en^^ged  in  a  dmilar  purpose  of  the  dedication  and  not  a 
business  to  lay  its  wires  in  the  conduits  new  burden  on  the  fee." 
orsubways,andontheother  hand, such  Whether  underground  eonduUt  for 
oompanies  might  be  authorized  to  con-  telegraph  or  telejihone  wirea  will  be 
demn  the  right  to  use  the  conduits  for  legarded  as  additional  servitudes  or 
their  purposes.  See  also  to  the  same  burdens  in  other  jurisdictions  will  de- 
effect  Himauri  Edison  £1.  Co.  n.  Weber,  pend  on  the  course  of  decision  in  tbe 
102  Mo.  App.  S5.  It  has  been  held  particular  State.  On  the  general  ques- 
tbat  a  dty  may,  pursuant  to  statutory  tion  whether  the  use  of  city  streets  for 
authority,  grant  the  privilege  to  an  tel^iaph  and  telephone  poles  and 
electric  light  company  to  use  the  wires  is  an  additumal  servitude  or  bur- 
etreets  for  the  construction  of  con-  den  entitling  tbe  abutter  to  compen- 
duits,  although  the  wires  intended  to  sation,  see  ante,  j  1221,  where  the  au- 
be  placed  therein  ore  to  be  used  for  thorities  are  collated  and  tbe  conflicting 
private  lighting.     Strohmeyer  v.   Con-   deciuons  noted. 

eumeiB'  El.  Co.,  Ill  La.  506.  ^  Carthage  t>.  Central  N.  Y.  Tel.  & 

In  /ndiana,  where  the  fee  of  the  Tel.  Co.;  185  N.  Y.  448,  rev'g  110  N.  V. 
street  was  in  the  abutting  owner  sub^  App.  Div.  625.  Where  tl^  only  au- 
jeet  to  tbe  easement  of  tne  public  to  thority  conferred  upon  the  munict- 
make  such  uses  of  the  street  as  were  pality,  is  power  to  regulate  the  erection 
reasonably  contemplated  in  tbe  dedi-  of  the  poles  and  wires  of  telephone  and 
cation,  grant,  or  condemnation,  the  tel^raph  companies  and  no  other  au- 
ODurt  held  that  the  use  of  the  street  for  thont^  or  duty  is  imposed  upon  tbe 
eonduOe  for  a  telephone  company  was  municipality  with  reference  to  granting 
not  the  imposition  of  an  additional  the  franchise  or  right  to  use  the  streets, 
servitude,  although  the  entry  was  the  municipality  is  not  empowered  to 
eSeotod  by  a  telephone  company  and  require  the  wires  to  be  placed  undei^ 
not  by  the  municipality.  Cobum  v.  ground.  The  power  conferred  is  fully 
New  Tel.  Co.,  156  Ind.  90,  85.  After  exercised  by  Bxing  tbe  location  of  the 
referring  to  the  decisions,  Hadiey,  J.,  poles  and  streets  to  be  occupied. 
who  delivered  the  opinion  of  the  court,  Carthage  v.  Central  N.  Y.  Tci.  &  Tel. 
said:  "The  general  doctrine  of  these  Co.,  186  N.  Y.  448,  rev'g  110  N.  Y. 
cases  is  that  m  locating,  marking,  and  App.  Div.  626.  In  Northwestern  Tel. 
dedicating  streets  in  plats  of  land  for  Excb.  Co.  v.  Minneapolis,  81  Minn.  140, 
urban  residences,  the  purpose  of  the  it  was  said  that  the  city  could  only  ex- 
dedication,  in  the  absence  of  controlling  ercise  statutory  authority  conferred 
language,  is  conclusively  presumed  to  upon  it  to  require  telegraph  and  tele- 
be  Tor  the  accommodation  of  the  public  phone  wires  to  be  placed  in  conduits 
tnaMi,tra^,andcom7tvimicatiim.  Any-  when  the  reasonable  convenience  and 
thing  which  reasonably  facilitates  these  the  good  government  of  the  munid- 
«Dds  is  therefore  consistent  with  the  pality  so  required.  The  city  cannot 
dedication.  In  sparsely  settled  towns  act  arbitromy  in  ni«lfing  the  re- 
and  dtdes  public  necessities  require  quirement. 
but  little  of  the  servient  owner  beyond 
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lature  may,  by  virtue  of  the  police  power,  authorize  the  construction, 
and  the  city  may  by  virtue  of  the  power  so  conferred,  buUd  conduits 
in  which  all  companies  having  the  franchise  or  right  to  use  tiie 
streets  for  electrical  conductors  shall  be  rehired  to  place  their  wires, 
and  these  companies  may  be  denied  the  right  to  build  independent 
conduits  under  their  own  charters,  although  the  charters  may  be 
prior  in  point  of  time  to  the  statutes  or  ordinances  requiring  the 
placing  of  the  wires  underground.'  And  it  is  also  within  the  legis- 
lative power  to  -provide  that  the  expense  of  constructing  the  conduits 
as  well  as  the  expenses  of  a  commission  appointed  to  carry  out  the 
provisions  of  the  statute,  shall  be  borne  by  the  companies  whose  wires 
are  to  be  placed  in  the  conduits.  Such  a  statutory  provision  b  not 
the  exaction  of  a  tax,  but  b  merely  a  regulation  in  the  public  interests 
of  the  manner  in  which  the  companies  shall  meet  the  expense  of 
the  necessary  changes.* 

I  1275.  Bsntal  Oharcei:  Charges  tor  Inspection  and  Bnperrliton. 
—  If  the  municipal  corpora,tion  be  vested  with  control  of  public 
property  and  property  devoted  to  public  uses  within  its  territorial 
limits,  including  Uierein  the  streets  and  highways,  and  is  authorized 
to  open  and  establish  streets,  to  improve  them  as  it  sees  fit,  and  to 
regulate  their  use,  paying.for  all  this  out  of  its  own  funds,  and  if  the 
right  of  a  corporation,  e.  g.,  a  telegraph  company,  to  use  the  city 
streets  is  only  in  the  nature  of  a  permission  or  license  and  is  not  an 
irrevocable  grant  or  franchise,  it  is  within  the  authority  of  a  munici- 
pality, having,  for  example,  the  powers  of  the  city  of  St  Louis  under 
its  constitutional  freeholders'  charter,  to  impose  upon  the  company 
a  reasonable  charge,  which  the  court,  arguendo,  regarded  as  in  the 
nature  of  rental  for  the  exclusive  use  of  the  parts  of  the  street  occu- 
pied by  its  poles,    &c.^     Similar  charges  by  municipalities  under 

'  People  V.  ElBson,  188  N.  Y.  523,  »  People  v.  Squire,  107  N.  Y.  603, 

afPg  116  N.  Y.  Apjp.  Div.  254;  Roch-  aff'd  145  U.  S.  175;  UniWrf  Lines  Tel. 

ester  u.  Bell  Tel.  Co.,  52  N.  Y.  App.  Co.  u.  Grant   137  N.  Y.  7. 

Div.  6.     Where,   pursuant   to   statute  '  St.  Louis  v.  Western  Un.  Tel.  Co., 


and  by  arrangement  with  the  municipal  148  U.  S.  02;  s.  c.  on  rehearing,  149 
authorities,  the  construction  of  elec-  U.  8.  4ft5,  470,  revV  39  Fed.  Rep.  69; 
trical  subways  has  been  undertaken  b.  c.  on  retrial,  63  Fed.  Rep.  68;  Poa- 


1^  a  corporation  which  agrees  to  fur-  ta]  Tel.  Cable  Co.  v.  Baltimore,  156 

msh  space  to  any  corporation  entitled  U.   S.   210;     Memphis   ti.    Postal   TeL 

thereto,   an   applicaiU  for   space   may  Cable  Co.,  145  Fed.  Rep.  602.     In  St. 

compel  the  suineay  company  to  furriish  Louis  v,  West«m  Un.  Tel.  Co.,  148  U.  S. 

space  by  Tnandamia,  and  it  is  not  nee-  92,  8.  c.  149  U.  S.  465,  the  court  rs- 

essarv  toat  the  consent  of  the  munici-  garded  a  charge  of /i^  doUarg  per  annum 

pal  officers  to  placing  its  conductors  in  for  each  aruf  every  telegraph  or  telephone 

the  subway  should  precede  the  appU-  pole  erected  or  used  in  the  streets,  al- 

cation  for  mandamus.    Matter  of  Long  leys,  and  public  places  in  the  city  aa. 

Acre  El.  L.  A  P.  Co.,  188  N.  Y.  361.  under  the  circumstances  of  the  case. 
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del^;ated  authority  may  be  impoted  upon  piJilic  service  corporation 
occupying  the  atreeta  of  a  city,  not  by  way  of  rental,  but  in  the  exei^ 

a  r^ulation  of  the  use  of  the  street,  the  property  belongioK  to  the  city,  — 
In  BO  deciding,  it  held  th&t  at  the  that  which  may  propeny  be  e&lled  ren- 
time  when  the  cWge  was  imposed,  tlie  tal.  .  .  .  The  city  noa  attempted  to 
telegraph  company,  although  it  bad  make  the  telegraph  company  pay  for 
erected  its  poles  and  wires  previously  appropriating  to  its  own  and  sole  use 
thereto,  had  only  a  permission  or  h-  a  part  of  the  streets  and  public  places 
cense  which  might  be  revoked  at  any  of  the  city.  It  is  seeking  to  collect 
time  (149  U.  S.  470),  and  this  feature  rent The  use  which  the  de- 
seems  to  have  been  a  omterial  element  fendant  makes  of  the  streets  is  an  exclu- 
in  the  power  of  the  cit^  to  impose  the  dve  and  permanent  one  and  not  one 
cliarge.  Thus  Mr.  Justice  Brewer,  who  temporary,  shifting,  and  in  ctmmon 
delivered  the  opinion  of  the  court  on  with  the  general  public.  .  .  .  The  use 
rehearing,  said  (149  U.  S.  469):  "If  made  by  the  telegraph  company  is  in 
the  city  gives  a  right  to  the  use  of  the  respect  to  so  much  of  the  space  as  it 
streets  or  public  grounds,  as  it  did  by  occupies  with  the  poles,  permanent  and 
ordinance  No.  Il,fl04,  it  simply  t^u-  exclusive.  It  as  effectually  and  pei^ 
lates  the  use  when  it  prescribes  the  manently  dispossesses  the  general  pub- 
tenns  and  conditions  upon  which  they  Uc  as  if  it  tiad  destroyed  that  amount 
should  be  used.  If  it  should  see  fit  to  of  ground.  Whatever  benefit  the  pub- 
construct  an  enKnaive  boulevard  in  Uc  maj  receive  in  the  way  of  traos- 
the  city,  and  then  limit  the  use  of  portabon  of  messa^pes,  that  space  is,  so 
vehicles  of  a  certain  kind  or  exact  a  toll  far  as  respects  its  actual  use  for  pur- 
from  all  who  use  it,  would  that  be  other  poses  of  a  highway  and  personal  travd, 
than  a  regulation  of  the  use?  And  so  it  wholly  lost  to  the  public.  By  sufficient 
is  only  a  matter  of  regulation  of  the  multiplication  of  telegraph  and  tele- 
use  when  the  city  grants  to  the  tele-  phone  companies  the  whole  space  of 
g^ph  company  the  right  to  use  exclu-  the  highway  might  be  occupied,  and 
Bively  a  portion  of  the  street  on  coadi-  that  which  was  designed  for  general 
tJon  of  contributing  something  towards  use  for  purposes  of  travel  entirely  ap- 
the  expense  it  has  been  to  in  opening  propriated  to  the  separate  use  of  the 
and  improving  the  street.  Unless,  companies  and  for  the  transportation 
theiefore,  the  telegraph  company  has  of  messages.  .  .  .  While  perrnission  to 
some  superior  right  which  excludes  it  a  telegraph  company  to  occupy  the 
from  subjection  to  this  control  on  the  street  is  not  ^hnically  a  lease,  and 
part  of  the  city  over  the  streets,  it  does  not  in  terms  create  the  relation  of 
would  seem  that  the  power  to  require  landlord  and  tenant,  yet  it  is  the  giving 
payment  of  some  reasonable  sum  for  of  the  exclusive  use  of  real  estate,  for 
the  exclusive  use  of  a  portion  of  the  which  the  giver  has  a  right  to  exact 
streets  was  within  the  power  to  regu-  compensation,  which  is  in  the  nature  of 
Ut«  the  use."   The  learned  justice  then  rental." 

referred  to  the  statutes  of  Missouri  au-         But  the  doubt  may  be   suggested 

thorizing    the   telegraph    company    to  whether  the  pole  tax  in  question  in  this 

occupy  the  streets  ana  highwava,  and  case  must  not  rest  for  its  validity  upon 

pointed  out  that  at  the  time  when  the  the  police  power  or  upon  some  ground 

ordinance    in    question    was    enacted,  other  than  that  the  city  under  its  gen- 

the  company  liad  only  a  permission  or  eral  powers  over  or  concerning  streets 

license  and  had  not  received  an  irrevoc-  had  the  right,  under  the  le^^tion  of 

able  grant  of  authority  to  occupy  the  the  State  and  of  Congress  involved  in 

streets.  the  case,  to  exact  this  pole  tax  or  charge 

On   the  qu4alion  of  fA<  character  o/  as  a  return  or  compensation  for  the  use 

tke  charge  which  was  imposed  in  this  of  the  streets  of  the  city.    We  think  the 

case^  Mr.  Justice   Brewer  said   in   the  court  did  not  hold  or  intend  to  hold,  as 

o|»mon  on  the  original    hearing  {148  between  the  city  and  the  State,  that  the 

U.  S.  97):  "Clearly  this  is  no  privilege  dominion  of  the  State  over  streets  and 

or  license  tax.    The  amount  to  be  paid  public  places  and  their  uses  was  not 

is  not  graduated  by  the  amount  of  the  supreme  and  paramount,  or  that  em 

bumness,  nor  is  it  a  sum  fixed  for  the  respects  the  ^te   the  dty   had  any 

privilege  of  doing  buMness.    It  is  more  ownership  of  the  streets  or  private  or 

in  the  nature  of  a  charge  for  the  use  of  proprietary  rights  therein  which  were 


lyCoogle 


2074  udnicipal  corpoeatIons  $  1275 

cise  of  the  police  power.  In  the  exercise  of  the  police  power  and  to 
enable  the  municipality  without  coat  to  itself  to  discharge  the  duty 
it  owes  to  the  public  of  exercising  proper  and  reasonable  super- 
vision and  inspection  in  respect  to  the  manner  in  which  the  company 
is  exercising  its  privileges  and  constructing  and  maintaining  its 
poles,  wires,  pipes,  and  mains,  the  municipality  may,  under  dele- 
gated authority,  impose  a  license  fee  upon  the  poles,  wires,  pipes,  or 
mains  of  public  service  corporations  in  the  city  streets.  Iliis  licente 
fee  is  Tiot  a  tax  on  the  property  of  the  company  or  on  the  transmis- 
sion of  messages,  gas,  or  electricity,  or  on  its  receipts  from  such 
transmission  or  on  its  occupation  or  business,  but  is  a  chai^  in  the 
enforcement  of  local  government  supervision.*     But  a  license  fee 

beyond     legislfttive     regulation     aod  Wia.  1,  the  court  held  that  wbea  the 

control,  ttattOe  confers  upoo  a  telephone  eom- 

Id   MieHmippi,  it   was    held    that  pany  the  right  to  erect  poles,  dtc,  in  the 

where  the  statute  graitted  to  a  tel^^aph  city  atreets,  the  dty  has  no  ■pouxr  to 

company  "the  ri^t  to  construct,  oper-  txad  a  lieenae  fee  for  the  privil»e  Of 

ate,  ana  maiatain  telegraph  lines  on,  so  dolnx.     In  Sunset  Tel.  &  Tel.  Co.  v, 

across,  or  along  all  streets,"  Ac.,  with-  Medford.  115  Fed.  Rep.  202,  an  ordi- 

out  prescribing  that  any  compensation  nance  of  a  citf  in  California  provided 

therefor  should   be   mMe   to  any  city  that    no    telephone    company    should 

or  town,  it  is  not  within  the  power  o(  a  occupy  the  streets  without  paving  an 

dty,  by  virtue  of  its  charter  authority  annual  iieense  fee  of  SIOO.     The  tele- 

and  control  over  the  streets,  to  exact  a  phone    company    had    previously    ob- 

eharge  or  renial   from   the   telegraph  tained  the  right  to  use  the  streets  of 

company   for   the   use   of  the   stieets.  the  city.    The  fee  was  manifestly  more 

Hendian  v.  Western  Un.  Tel.  Co.,  72  than  necessary  to  defray  the  expenses 

Hiss.  9i0.    It  is  to  be  noted  that  in  this  of  issuing  the  license  and  maintaining 

case  the  ordinance  attempting  to  im-  the  reguuktion.     The  court  held  that 

pose  tiie  charge  was  copied  from  the  it  vaa  a  ret>«nu«  promiion  and  was  not 

ordinance  of  the  city  of  St.  Louis  which  authorized  by  a  charter  provimon  that 

was  before  the  Supreme  Court  of  the  the   council    might   license   telephone 

United  States  in  St.  Louis  v.  Western  companies  using  the  city  streets  and 

Un.  Tel.  Co.,  148  U.  S.  92;  149  U.  8.  fix  the  compensation  they  should  an- 

465.    The  Mieiiasippi  court,  however,  nually   pay  for  such  license.    It  was 

distinguislied  the  oeciuon  in  the  later  also  neld   that   the  license  fee   waa  a 

case  on  the  ground  that  the  decision  new   condition    for    the   use   of    the 

of  the  United   States  Supreme   Court  streets    and    could    not    be    imposed, 

was  limited  and  controlled  by  the  pecu-  Distinction    between     power    to    "li- 

liar   powers   and    authority   conferred  cense  "    and    power    to    "  tas,"    see 

upon   St.    Louis    by   its    freeholders'  Index,   Licensee ;    Ordinaneae ;   Patiet 

charter,  Pover;  Taxation. 

In  New  Orleans  ».  Great  Southern  '  Western  Un.  Tel.  Co.  b.  New  Hope, 
Tel.&Tel.Co.,40La.An.41,itwashe]d  187  U.  S.  419;  Atlantic  &.  Pac,  Tel. 
that  where  a  city  has  already  granted  Co.  v.  Philadelphia,  190  U.  S.  160; 
to  a  telegraph  company  the  right  to  use  Postal  Tel.  Cable  Co.  v.  New  Hope,  192 
the  streets  for  its  fines,  without  limita-  U.  S.  55;  Postal  Tel,  Cable  Co.  v. 
tion  as  to  time  and  without  considera-  Taylor,  192  U.  S,  64;  Saanaw  t>. 
tioo  other  tlian  the  furnishing  of  certain  Bwift  El.  L.  Co.,  113  Hich.  660;  Che«- 
ftee  traffic  facilities  to  the  city,  and  the  ter  City  t>.  Western  Un.  Tel,  Co..  154 
company  has  established  its  system  at  Pa,  464:  Taylor  Borough  v.  Postal  Tel. 
great  expense,  a  charge  of  five  daOart  Cable  (>).,  202  Pa.  5S3;  Kittanning  e. 
per  pole  G  not  an  exercise  of  the  police  Consolidated  Nat.  Gss  Co.,  219  Pa.  ^; 
__j  ;_  ^  violation  of  the  con-  Ridley  Park  n.  CStiiens' £1.  L.  &  P.  Co., 
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imposed  upon  a  telegraph  or  telephone,  electric,  or  gas  light  com- 
pany, or  other  public  service  corpor^ion,  by  ordinance  of  a  munici- 
pality for  purposes  of  inspection  and  supervision,  ia  unreasonable 
and  invalid  if  it  b  so  far  in  excess  of  the  expense  of  inspection  and 
supervision  that  it  is  plain  that  it  waa  adopted,  not  to  repay  such 
expenses,  but  as  a  means  of  raising  revenu^.'  But  while  the  license 
fee  is  to  be  fixed  in  relation  to  the  cost  of  inspection  and  other 
similar  elements,  yet  inasmuch  as  it  is  not  ordinarily  pc^ible  to 
establish  in  advance  the  exact  cost  of  inspection  that  should  be  the 
limit  of  the  fee,  the  municipality  b  at  liberty  to  make  the  charge 
large  enough  to  cover  any  reasonabte  expenses.  It  is  authorized  to 
Gx  such  charge  in  advance  and  need  not  wait  until  the  end  of  the 
period  for  which  the  license  is  granted.  In  so  doing  it  may  not  act 
arbitrarily  or  unreasonably,  but  the  risk  may  rightfully  be  cast 
upon  the  licensee,  and  the  charge  cannot  be  avoided  merely  because 

167;    lOttaiming  t>.  AnnBtrong  Water  as  incidental  to  this  power,  it  was  held 

Co.,  35  Pa.  Super.  Ct.  174.  by  the  Supreme  Court  of  Pennsylvaoia 

But  in  WUcoToin,  it  is  held  that  a  that  a  license  fee  —  in  this  case  a  li- 

city  cannot,  without  ttalulory  author-  cense  fee  of  five  dollars  for  each  tele- 

ity  therefor,  impose  a  litenM  lax  upon  graph  pole,  and  a  yearly  license  fee  of 

a    telephone   company   for    each    pole  one  dollar  per  pole  and  two  dollars  and 

erected  and  Tnainiainedby  it,  as  a  means  fifty  cents  per  mile  of  wire  —  could  be 

of  raising  revenue.  The  ordinance  be-  sustained  as  a  policfl  rerulation,  al- 

fore  the  court  reguired  telephone  and  though  it  would  not  be  va£d  if  conmd- 

teiegraph  compames  to  apply  annually  ered  as  a  tax.    Western  Union  Tel.  Co. 

for  a  hcense  to  maintain  for  the  ensu-  o.  Philadelphia,  22  Weekly  N.  C.  (Pa.) 

ing  year  the  poles  and  cross  arms  then  39;  21   Am.  &  Eng.   Corp.  Coses,  40. 

erected,  and  to  pay  one  dollar  for  each  And  see  note  to  that  case  tor  citation  of 

pole,  including  one  cross  arm,  and  ten  authorities  on  the  subject  of  the  reU- 

cents  for  each  additional  cross  ann.  It  tive  ru;hta  and  duties  of  municipalities 

was  also  provided  that  all  revenue  so  and  telegraph  and  telephone  companies, 

derived  should  become  a  part  of  the  and  the  power  to  charee  license  fees, 

^neiiil  city  fund,  and  penalties  were  In  St.  Louis  v.  Western  llnioa  Tel.  Co., 

imposed  upon  the  companies  for  the  3Q  Fed.  Rep.  £9,  United  States  Circuit 

violation   of  the  ordinance,   the   unli-  Court,  Missouri,  Thayer,  C.  J.,  held  a 

censed  erection  or  maintenance  of  any  similar  ordinance  to  be  void,  regarding 

single  pole  or  cross  arm  being  declared  it  as  a  privilege  or  license  tax,  and  one 

to  be  a  distinct  and  separate  offence,  not  auttiorised  by  the  city's  power  "  to 

It  was  held  that  tbis  ordinance  uxu  a  regulate    telegraph   compames."      See 

renenue  meature,  and  was  Tiot  a  mere  Ratterman  c.  Western  Union  Tel.  Co., 

poIiM  TtgaUHon.     Wisconsin  Tel.  Co.  127  U.  S.  411;  pott,  \\  1356,  1354,  and 

V.  Milwaukee,  126  Wis.  1.  notes. 

'  Postal  Tel.  Cable  Co.  v.  New  Hope,  A  charge  of  fifty  cents  ■per  poU  per 

192  U.  S.  55;   Postal  Tel.  Cable  Co.  v.  annum  imposed  upon  an  electric  li^ht 

Taylor,  192  U.  S.  64;    Philadelphia  v.  company  when  the  cost  of  inspection 

Western  Un.  Tel.  Co.,  40  Fed.  Rep.  was  only  five  cents  per  poU,  held  to  be 

615;   Sannaw  v.  Swift  El.  L.  Co.,  113  UTtreaaonabU.    Saginaw  v.  Swift  El.  L. 

Hich.6w;   Fort  Pitt  Gas  Co.  d.  Bewick-  Co.,  113  Mich.  660.     If  the  anlount  of 

1^,  198  Pa.  201.  the  license  fee  fixed  by  ordinance  is 

A  city  may  by  virtue  of  Us  poliee  excesdve  and  unreasonable,   Iht  ordi- 

pomr  and  as  a  police  emulation  super-  nance  it  wnd,  and  neither  the  court  nor 

viae  and  controlby  ordinance  the  erec-  the  jury   can   fix  any   other  amount, 

tion  upon  its  streete  of  telegraph  poles  Postel  Tel.  Cable  Co.,  v.   New  Hope, 

and  the  stringing  of  wires  thereon,  and,  192  U.  8.  55. 
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it  subsequently  appears  that  it  was  aomewbat  in  excess  of  the  actual 
expense  of  supervision,  oor  cav  the  licensee  then  recover  the  differ- 
ence between  the  amount  of  the  license  and  such  cost' 

S  1276.  Kallroads:  ObHcatton  to  nstors  Streat:  Paving  and  B«- 
pavlng.  —  When  a  raiifoad  company  has  the  power,  by  general 
grant  of  authority,  to  construct  its  tracks  across  or  along  a  street,  it 
is  under  the  implied  obligation  to  restore  the  street  or  highway,  as 
nearly  as  possible,  to  its  former  condUion,  and  so  to  construct  and 
maintain  its  tracks  that  by  reasonable  care  and  diligence  no  danger 
will  be  occasional  to  the  public  in  the  use  of  the  street  or  highway, 
due  regard  being  had  to  the  necessity,  and  the  right  under  the  legis- 
lative authority,  of  the  rails  being  there.*    It  has  been  said  that  there 

'  Atlautic  &  Pac.  Tel.  Co.  v.  Pbila-  expended  by  the  citjr  for  a  particular 
delphia,  190  O.  8.  160,  164.  The  Tact  year,  to  the  particular  purposes  speci- 
tbat  the  telegraph  company  u  engaged  Bed  in  the  amdavit."  It  may  be  ob- 
in  interstate  commerce  doea  not  exempt  served  that  the  cases  on  this  subject 
it  from  municipal  supervision  and  tbe  since  decided  by  the  Supreme  Court  of 
payment  of  necessary  and  reasonable  the  United  States,  and  cited  supra  in 
municipal  license  fees  to  deftay  the  the  notes  to  this  section,  define  with 
cost  of  supervistoQ.  Atlantic  &  Pac.  more  predsioa  the  nature  and  extent 
Tel.  Co.  D.  Philadelphia,  190  U.  S.  160.  of  the  power  of  municipalities  in  this 
The  tnirden  of  promng  that  a  license  respect,  and  Umit  the  broad  language 
fee  ia  unreasonable  in  amount,  and  ex-  used  in  some  of  the  caaes  in  the  courts 
cessive  in  view  of  the  cost  of  inspection  of  the  States.  In  Taylor  Borougli  v. 
and  BUpervision,  rests  upon  the  com-  Postal  Tel.  Cable  Co.,  202  Pa.  St.  583, 
pany,  which  clauns  that  the  chaige  is  the  court  said:  "Clearly  the  reason- 
excessive.  Kittanning  v,  Armstrong  ablenees  of  the  fee  is  not  to  be  measurod 
Wat«T  Co.,  3J>  Pa.  Super.  Ct.  174.  by  the  value  of  the  poles  and  wires  or 

In  Chester  City  v.  Western  Un.  Tel.  of  the  land  occupied,  nor  by  the  profits 
Co.,  164  Pa.  St.  644,  in  which  it  was  of  the  buaineas.  The  elements  which 
averred  in  the  affidavit  of  defence  that  eDt«r  into  the  cliai^  are  the  necessary 
the  rates  charged  were  at  least  five  timet  or  probable  expense  incident  to  the 
the  amminl  of  the  txpenae  involved  in  issuing  of  the  license  and  the  probable 
the  supervision  exercised  by  the  muni-  expense  of  such  inspection,  r^ulatioQ, 
dpality,  the  court  said:  "For  the  pur-  and  police  surveillance  as  municipal 
posea  w  this  case  we  must  treat  this  authorities  may  lawfully  give  to  the 
averment  as  true,  as  far  as  it  goes,  erection  and  maintenance  of  the  pcdea 
The  difficulty  is,  it  doea  not  go  far  and  wires.  .  .  .  Whether  or  not  the 
enough.  It  refers  only  to  the  usual,  fee  is  bo  obviously  excessive  as  to  lead 
ordinary^  or  necessary  expense  of  muni-  irresistibly  to  the  conclusion  that  it  is 
aval  officers,  of  issuing  Ucenses  and  exacted  as  a  return  for  the  use  of  the 
otner  expenses  thereby  imposed  upon  streets,  or  is  imposed  for  revenue  pur- 
tbe  municipality.  It  makes  no  refer-  poaeB,  is  a  question  for  the  courts  and 
ence  to  the  Uability  imposed  upon  the  is  to  be  detennined  upon  a  view  of  the 
city  by  the  erection  of  tel^raph  poles  facts,  not  upon  evidence  consisting  of 
It  la  the  duty  of  the  city  to  see  that  the  the  opinions  of  witnesses  as  to  the 
poles  am  safe,  and  properly  main-  proper  supervision  that  the  municipal 
tained,  and  should  a  citizen  be  injured  authorities  might  properly  exercise 
in  person  or  property  by  reason  of  a  and  the  expense  of  the  same."  And 
neglect  of  such  duty,  an  action  might  lie  see  Philadelphia  v.  Western  Union  Tel. 
against  the  city  for  the  consequences  Co.,  89  Fed.  Rep.  454,  and  cases  cited 
of  such  neglect.  It  u  a  mistake,  there-  supra,  in  the  notes  to  this  section. 
fore,  to  measure  the  reasonableness  of  '  Kyne  v.  Wilmington  &  N.  R.  Co., 
the  charge  by  the  amount  actually  8  Houst.  (Del.)  185;  FaUtka  &  I.  R. 
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18  no  common  km?  or  imflisd  Migation  upon  the  railroad  company 
to  keep  in  repair  or  maintain  the  portion  of  the  street  occupi«l  by 
its  tracks,  and  Uiat  thb  duty,  if  it  exists,  must  be  imposed  by  statute 

R.  Co.  V.  SUte,  23  Fla.  546;  People  o.  whether,  in  the  w»,  or  in  the  condi- 

Chicaeo  &  A.  R.  Co.,  67  HI.  118i   Chi-  tion  in  which  it  suBered  its  i^ta  to  re- 

cago  Union  Traction  Co.  d.  Case,  129  mtiin,  it  waa  not  neglectful  of  the  right 

111.  App.  451;    Evaosville  &  T.  H.  R.  of  the  puMo  toss  wJe  and  unobstructed 

Co.  n.  Carvener,  113  Ind.  51;  Whitbv  a  use  of  the  street  as  was  reasonably 

V.  Baltimore,  C.  &  A.  R.  Co.,  96  Md.  possible  under  the  circumstances." 

700;  Maltby  O.Chicago  A  W.M.R.  Co.  The  views  of  the  Supreme  Court  of 

52  Mich.  108,  110;  Schild  r.  Central  3finRdK<a,  expressed  by  an  able  judge. 
Park,  N.  ifc  E.  R.  B.  Co.,  133  N.  Y.  446;  seem  to  ub  to  be  sound  and  reasonable. 
Stat«  V.  Dayton  &  S.  E.  R.  Co.,  36  "The  etmnum-toc  rub  is  that  where 
Oliio    St.   434;   Zsneaville   v.   Fannan,  a  person  or  corporation  is  given   the 

53  Ohio  St.  605,  615;  Moundsville  v.  right  to  build  a  railroad,  or  malce  a 
OhioRiv.  R.  Co.,37  W.  Va.  02:  Mason  canal,  across  a  public  highway,  thia 
t>.  Ohio  Riv.  Co.,  61  W.  Va.  183;  Rob-  gives  them  no  nght  to  destroy  xl  ae  a 
erte  V.  Chicago  4  N.  W.  R.  Co.,  35  Wis.  thoroughfart,  but  Ihey  are  bound  to  re- 
679.  ttore  or  unite  the  highway  at  their  own 

In  Schild  v.  Central  Parle,  N.  &  E.  expense,  by  some  reasonably  safe  and 

R.  R.  Co.,  133  N.  Y.  446,  449,  Oray^  J  convenient  means  of  passage,  although 

said:   "The  defendant  was  authonzed  the  statute  contains  no  express  provi- 

and  bad  the  right  to  put  down  its  rails  don  to  that  effect.  .  .  .  This  duty  is 

in  and  upon  the  street,  and  was  under  founded  upon  the  equitable  principle 

no  liabiLty,  by  reason  of  anything  in  that  it  was  their  act,  aone  in  pursuit  of 

the  grant  from  the  common  council,  to  their  own  advantage,  which  rendered 

keep  the  street  pavement  between  its  this    worlc    necessaryj    and    therefore 

tracks  in  repair.    But  it  was  under  an  they,  and  not  the  public,  should  be  bur- 

obligaldoD,    which   is   necessarily   im-  denM  with  its  expense."    MUehdl,  J., 

plied  OS  tc  every  use  of  a  highway,  so  in  Stat«  v.  St.  Paul,  M.  *  M.  R.  Co.,  35 

to  construct  and  to  miuntain  its  tracks  Minn.  131.     In  thia  case  the  court  also 

aa  that,  by  the  exercise  of  a  reasonable  construed  a  clause  in  the  ctiarter  of  the 

care  and  supervisiou   with  respect  to  railroad  company  which  required  it  to 

tbem,  no  danger  might  be  occasioned  put  a  street  usea  by  it  "in  such  eondi- 

to  the  public  in  its  use  of  the  liighway.  tion  aTui  slate  of  repair  tu  not  to  impair 

From  the  case  of  Rex  *.   Kemson,  3  or  interfere  wi^  its  free  and  proper  uee," 

Haule  i.  S.  526,  upon  which  the  deci-  saying:    "It  is  also  clear,  upon  both 

sion  in  Oliver  v.  North  Eastern  R.  Co.,  reason  and  authority,  that  this  duty 

L.  R.  9  Q.  B.  409,  was  rested,  the  prin-  is  a  oontinuing  one.     It  is  not  fulfilled 

_i_, i__  J J  ,.  1 been  e»-  bjy  simply  putting   the   street,  at  the 

rporation  .  time  the  railroad  is  built,  in  such  con- 

.._    ^ highway  dUtion  aa  not  to  impair  or  interfere  with 

must  by  and  Iteep  them  so  as  to  cause  its  free  and  proper  use  at  that  time,  nor 

as  littie  iajury  as  possible.    The  high-  even  by  maintaining  it  in  such  condi- 

way,  or  street,  used  for  the  rails  must  tion  as  would  have  accomplished  that 

be  maintained,  as  nearly  as  passible,  as  end  had  the  circumstances  and  condi- 

fit  for  the  use  of  the  puolic,  who  travel  tions  originally  existing  continued." 

on  foot  or  in  vehicles,  as  it  was  before.  In  lUinoit  cities  are  empowered  to 

Iiaving  due  r^jard  to  the  necessity  for  enforce    police    regulations   as   to   the 

the   rails   b^ine   there.      Whether   the  running  of  trains  to  secure  protection 

rails  are  so  laid  as  to  constitute  on  its  to  persons  and  property,  and  to  compel 

part  a  neglect  of  proper  conditions  for  railroad   com,panies    to   raise   or   lower 

the  public  safety  is  a  question  of  fact  Iheir  tracks  so  as-  to  confonn   to  any 

for  tne  jury,  and  not  one  of  law  for  the  grade  which  may  at  any  time  be  ea- 

court  to  pass  upon.    It  waa  the  province  tablished,  and  when  such   tracka  run 

of  the  jury  to  decide,  in  such  a  case,  lengthwise  of  any  street,  alley,  or  higb- 

whether  the  defendant  waa  negligent,  way  to  keep  the  same  on  a  level  with 

It  is  not  a  question  of  the  right  ot  the  the  street  surface.    Cairo  &  V.  R.  Co. 

defendant  to  be  there  with  its  railsin  v.  People,  92  III.  777;  Oln^v.  Wharf, 

tbestreet;  there  was  ooly  one  question  115  IIL  519. 
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or  b;  the  tenaa  of  its  grant,'  but  the  deciuoos  are  not  uniform  in  ao 
holding.*  In  any  event,  the  common  law  or  implied  obligatioQ  is 
now  of  relatively  small  importance.  By  express  enactment  in  stat- 
utes incorporating  railroad  companies  and  authorizing  them  to  ex- 
ercise their  powers,  by  conditions  attached  to  grants  of  Franchises  by 
municipalities  or  to  consents  of  city  councils,  and  by  general  statu- 
tory enactments,  the  obligations  of  railroad  companies  in  this  re- 
spect have  been  so  fully  declared  that  the  common  law  or  implied 
obligation  has  but  a  limited  application.  The  scope  and  effect  of 
these  express  provisions  is  almost  entirely  a  question  of  construction 
depending  upon  the  particular  language  used.'  When  the  require- 
'  ChicoKO  Union  Traction  Co.  v,  cautions  to  nuke  tbe  new  highwAj 
Case,  129  III.  App.  451;  Western  Pav.  aate  with  lefeience  hi  all  the  new  aur- 
&  Supply  Co.  V.  Citiiens'  St.  R.  Co.,  roundinga  and  circunutancea.  Allefi 
128  Ind.  526.  v.  BuffJo,  R.  &  P.  R.  Co.,  161  N.  Y. 

•  See  Maltbyv.  Chicago  &  W.  M.  R.  434,  aff'g  81  Hun  (N.  Y.),  61fi.  A  nil- 
Co.,  52  Hich.  108.  In  Memphis,  P.  P.  road  company  constructing  over  ctds^ 
i  fi.  R.  Co.  V.  State,  87  Tetm.  746,  it  ia  inra  under  statutory  authority  ia  under 
held  that  &  ttreet  railway  comvany  is  a  dut^  to  the  public  to  keep  the  hiWb- 
bound  to  keep  its  enft're  roadbed  to  the  way  m  aa}e  wndition  for  travel  teS3e 
end  of  ita  ties  and  ite  crossiDKB  in  repair  th*  ioark  u  in  ■progrtM,  and  thi»  duly 
BO  as  not  to  obetnict  travel  acroea  ita  catilitoiei  although  it  may  have  M 
rood  or  longitudinally  upon  it,  and  the  work  to  an  iTtdcpertdenl  corUraetor, 
this  duty  is  a  eoatinuing  one  whether  if  the  unsafe  condition  of  the  highway 
the  charter  ao  expressly  requirea  or  results  from  the  work  itself  and  not 
not.  merely  from  the  manner  in  which  the 

*  The  enactment  of  a  statute  re-  contractor  performs  the  work.  Dan- 
quiring  street  surface  railway  com-  ine  v.  Terminal  R.  Co.,  169  N.  Y.  1, 
panies  to  pay  the  cost  of  pavinfi  bcfuwen  afTg  4S  N.  Y.  App.  Div.  493.  Con- 
tke  tracks  is  an  exercise  of  me  taxing  stnicUon  of  statutory  obligation  to 
piwier  of  the  legislature.  Rochester  v,  construct  and  maintain  apppoocAcf  l» 
Rochester  R.  C,  182  N.  Y.  99,  rev'g  98  railroad  crottinga,  see  Blocunington  v. 
N.  Y.  App.  Div.  521.  An  eiemption  Dlinoia  Cent.  R.  Co.,  154  IL.  &M. 
from  tite  obligation  to  pave  bettreen  A  requiremeut  in  a  street  railway 
tracks  of  a  street  railroad  company  is  charter  to  "  keep  the  surface  of  the 
not  available  to  a  lessee  or  grantee  of  the  street  iuude  the  laila,  and  for  two  feet 
company  to  which  the  exemption  is  four  inches  outnde  thereof,  in  good 
granted  in  the  absence  of  a  statute  repair,"  —  Held,  to  mean  two  feet  four 
expressly  providing  for  the  transfer  of  inches  on  each  side  of  the  track.  Peo- 
the  exemption.  Rochester  v.  Rochester  pie  «.  Fort  St  R.  Co.,  41  Hich.  413. 
R.  COy^  182  N.  Y.  99,  rev'y  98  N.  Y.  In  Pennsylvania,  an  express  obhmt- 
App.  iMv.  521.  Applicabihty  of  stat^  tion  to  pave  or  repair  so  much  of  the 
utoiy  requirement  that  street  surface  street  as  is  occupied  by  tbe  tracks  has 
railroad  company  shall  keep  the  pave-  been  construed  to  apply  to  the  fvU 
ment  between  its  track  in  good  repair,  width  of  Ou  street,  in  the  absence  of  any 
to  extension  of  railroad  constructed  language  restricting  the  obligation  to 
under  subsequent  statute,  see  New  ao  much  of  the  width  as  is  occupied  by 
York  City  v.  Harlem  Bridge,  H.  &  the  rails  and  ties.  Philadelphia  v. 
F.  R.  Co.,  186  N.  Y.  304,  aff'g  100  N.  Y.  Ridge  Ave.  P.  R.  Co.,  143  Pa.  444; 
App.  Div.  257.  A  railroad  company  Philadelphia  v.  Thirteenth  &  F.  Sts. 
which  has  constructed  ita  track  upon  P.  R.  Os.,  169  Pa.  269.  When  the 
a  highway  does  not  hdfU  its  statvlory  ordinance  giving  the  consent  of  the 
duty  of  restoration  of  the  highway  by  municipality  to  the  construction  of  a 
merely  laying  out  a  new  way  of  the   street   railway   contained   a   condition 
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ment  of  the  statute,  or  of  the  condition  of  the  franchise,  u  merely  that 
the  company  shall  repair  the  street,  there  is  no  obligation  upon  the 
company  to  do  more  than  make  such  repairs  as  are  required  to  keep 
the  street  in  a  safe  condition  for  public  travel,  and  the  company 
cannot  be  compelled  to  pave  the  street,  or  to  bear  the  cost  thereof.* 
But  when  the  company  is  required  not  merely  to  repair,  but  to  keep 
the  portion  of  the  street  occupied  by  its  tracks  in  as  good  repair 
and  condition  as  the  remainder  thereof,  the  courts  have,  in  some 
instances  at  least,  construed  this  obligation  at  rehiring  the  com- 
pany to  pave  the  street  whenever  paving  is  necessary  to  bring  the 
portion  occupied  by  its  track  into  as  good  a  condition  as  the  rest 
of  the  street*    And  when  the  company  is  under  the  legal  obligation 

beld  that  the  railroad  company  was  85  Ho.  263;  Kansas  City  t>.  CoirigaD, 
bound  to  keep  the  street  deanxd  from  86  Ho.  67 ;  Hurley  t>.  Trenton,  66  N.  J. 
dirt  arid  fUth  neceBsarily  or  casually  ac-  L.  538 ;  Nonistown  v.  Norristown  P.  R. 
cumulating  thereon  from  ite  ordinary  Co.,  148  Pa.  87;  Philadelphia  v.  Hes- 
use  as  a  public  thoroughfare.  Pitts-  tonville,  U.  &  F.  P.  R.  Co.,  177  Pa. 
buiv  &  B.  P.  R.  Co.  s.  Binningham,  371  flimiting  and  explaining  Phila- 
51  Pa.  41.  The  charter  of  a  street  delphia  v.  Rid™  Ave.  P.  R.  Co.,  143 
railway  company  tcquired  the  com-  Pa.  444,  and  Philadelphia  v.  Thirteenth 
pany  to  keep  so  much  of  the  streets  &  F.  Sts.  R.  Co.,  169  Pa.  269):  Wil- 
froni  curb  to  curb,  as  may  be  used  liamsport  v.  Williamaport  Pass.  R.  Co., 
^  them,  in  perpetual  good  repair."  203  Pa.  1 ;  Williamsport  v.  Williams- 
Tne  ordinance  pvlng  the  consent  of  port  Pass.  R.  Co.,  206  Pa.  65.  Where 
the  municipality  alK>  required  that  a  borough  ordinance  provided  that 
the  street  b«  kept  in  axood  and  suS-  the  railway  company  should  "lecon- 
dent  state  of  repair  and"  in  a  reason-  struct"  the  streets  upon  which  its 
able  sanitarf  condition."  It  was  held  tracks  were  laid  with  the  same  kind 
that  the  lulway  company  was  bound  of  material  used  by  the  borough 
to  remove  Wie  <M>ri8  washed  from  an  Buthorities  in  the  remaining  portions 
odjoinina  kiUtidt  by  an  extraordinary  of  these  streets  and  keep  the  same  in 
rain  ana  deposited  on  the  track  to  tlie  good  order  and  repair^  it  was  held  tiiat 
depth  of  eight  or  ten  feet  and  for  a  the  company  was  obliged,  after  laying 
lensth  of  a  hundred  feet.  Pittsburg  its  tracks,  to  "reconstruct"  the  street 
&  a.  P.  R.  Co.  V.  Kttsburg,  80  Pa.  72.  once,  and  thereafter  to  keep  it  in  good 
A  statutory  provision  that  "  the  city  order,  but  was  not  obliged  to  put  down 
council  may  from  time  to  time,  by  a  new  and  improved  pavement  on  the 
ordinance,  establish  such  regulations  demand  of  the  borough  authorities, 
in  r^rd  to  said  railway  as  may  be  Noriistown  c.  Norristown  <P.  R.  Co., 
required,  for  pavin^;,.  repaying,  grading,    148  Pa.  87. 

oulverting  of,  and  laying  gas  and  water  *  Btate  v.  Jacksonville  St.  R.  Co., 
pipes  in  and  along  said  streets,  and  29  fla.  590:  Columbus  St.  R.  Co.  v. 
to  prevent  obstruction  thereon,"  was  Cotumbus,  43  Ind.  App.  265;  86  N,  E. 
construed  Tiot  to  impose  any  obligation  Rep.  S3;  New  York  City  v.  Harlem 
upon  the  company  to  pave  or  repave,  Bridge,  M.  &  F.  R.  Co.,  186  N.  Y.  304. 
Ac.,  and  was  held  only  to  require  that  A  condition  in  a  grant  of  a  franchise 
it  SDOuld  not  obstruct  tlie  city  in  mak-  to  a  street  railway  company  that  the 
ing  the  improvements  enumerated,  street  between  the  tracks  should  be 
Philadelphia  v.  HestonvUle,  H.  A  F.  R.  paved  "  when  and  as  the  street  may 
Co.,  177  Pa.  371.  be  paved."   requires  the  raUviay  com-- 

'  Western  Pav.  &  Supply  Co.  c.  pany  to  pave  the  space  between  its 
Qtiiens'  St.  R.  Co.,  128  Ind.  625;  tracks  when  the  street  is  paved.  Cam- 
Columbus  St.  R.  Co.  V.  Columbus,  43  bria  Iron  Co.  v.  Union  Trust  Co.,  154 
Ind.  App.  266;  86  N.  E.  Rep.  83;   Ind.  291. 

Baltimore  v.  Bcharf,  54  Md.  499;  When  a  statute  under  which  a 
State  v.  Corrigan  Consol.  St.  R.  Co.,  street  surface  railroad  company  is  in- 
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to  pave,  or  repave,  or  to  bear  the  coat  thereof,  the  necessity  for  the 
paving  or  repaying,  and  the  material  therefor,  rest  id  the  discretion 
and  judgment  of  the  municipal  authorities.'  'Hie  obligation  to  re- 
pair imposed  by  statute  or  contained  in  a  condition  of  the  franchise 
or  of  the  consent  of  the  municipal  authorities,  u  a  ctmiinuing  Mi' 
gaiion;  it  is  incident  to  the  franchise,  and  it  passes  and  attaches 
to  the  successors  of  the  corporation  by  which  the  street  or  hi^- 
vay  was  originally  appropriated.'    When  the  obligation  of  (he  rall- 

CM>rponted  contains  a  proviBiou  lequir-  street  railways  should  bear  tbe  cost  of 

lug  the  company  to  "  keep  the  suita«e  "  maintaining,  paving,  repftvinic,  and 

of  the  street  inmde  the  mis  and  for  repairing  tiiat^may  be  necraaaiy    upon 

one  foot  outside  thereof  in  good  and  anvstreet,&c.,occupiedbythem,itwas 

projjer  order  and  repair,"  the  question  held    that   the   city   could   direct   tbe 

of  what  shall  constitute  keeping  the  use  of  a  new  materitd  for  paving,  e.  p., 

pavement   in   good   order  and   repair  Bdgian  Uodc,  and  that  the  compamea 

should  be  detennined  to  some  extent  must  bear  the  expense  thereof.    Fhila- 

at  least  with  reference  to  existing'and  delphia  v.  Ridge  Ave.  P.  R.  Co.^  143 

Bunounding  conditions ;    and  where  a  Pa.    444.      See    also   Philadelphia    c. 

municipality  has,  for  sufficient  reason,  Spring  Garden  F.  H.  Co..  161  Pa.  522; 

decided  to  pave  a  street  with  new  and  Hulaadphia  v.  Thirteenth  ft  P.  Sta. 

hater  pavement,  it  is  the  duty  of  the  P.   R.  Co.,    169  Pa.  269;    Reading  d. 

railroad  company  to  cooperate  with  United  Traction  Co.,  2(K2  Fa.  571. 
the  city  and  put  its  part  of  the  street       '    State  t>.  Michi^it  (3ty,  138  Ind. 

in  the  same  condition  as  the  remainder  455;   Conway  o.  Rochester,  157  N.  Y. 

thereof,  even  though  that  necessitates  33,   rev'g  24   N.   Y.   App.   Div.   489; 

the   laying   a   new   (Hivement   as   dis-  Philadelphia  v.  Ridge  Ave.  P.  R-  Co., 

tinguished  from  repairing  an  old  one.  143  Pa.  444.    An  ordinance  authoriiing 

New    York    (Sty    u.    Harlem    Bridge,  a    street    railway    company    to    use 

M.  &.  F.  R.  Co.,   186  N.  Y.  304,  aR'g  streets,  and  providing  Uiat  when  the 

100  N.  Y.  App.  Div,  257.    The  man-  city  should  pave  the  streets  the  com- 

datory  duty  imposed    by  statute  upon  pany  should  pave  and  keep  in  repair 

a   street  surface   railroad   company  to  the  tpace  bebMen  the  trackt,  held  to  tie 

"have  and    keep  in  permanent  repair  a   contract;    a   subsequent  legislative 

that  portion  of  the  street  between  the  act  empowering  the  city  to  require  tbe 

rails   of   itd    tracks   and   two   feet   in  company  (o  paw  an  additional  tpace 

width  outside  of  its  tracks,  under  the  on   each   side   of   the   track,   declared 

supervision    of    the    proper  local  au-  void  as  impairinK  the  obligation  of  a 

thorities,   and   whenever   required   by  contract.    Coast  Line  R.  Co.  v.  Savan- 

them  to  do  so,  and  in  such  manner  as  nah,  30  Fed.  Rep.  646. 
they  may  pteacrihe,"  indiJdes  repaving        ■  Southern  R.  Co.  v.  Horris,   143 

with    a    new    material.      Conway    v.  Ala.  628;    Burritt  v.  New  Haven,  42 

Rochester,  157  N.  Y.  33,  rev'g  24  N.  Y.  Conn.  174;   People  v.  Chicago  &  A.  R. 

App.   Div.   489.      If   after   notice   re-  Co.,   67   III.    llS;    State   c.   Hichi^n 

quiring  it   to   repave   as   directed   the  City,  138  Ind.  455;   Cambria  Iron  Co. 

railroad  company  neglects  to  repave  v.    Union  Trust  Co. ^54    Ind.   291 ; 

beyond    the    time   prescribed    by    the  Maltby  v.  Chicago  &  W.  H.  R.  Co.,  52 

statute,  the  city  can  then  proceed  with  Mich.  108;   Thayer  n.  Flint  &  P.  M.  R. 

the  work  by  the  repaving  of  the  portion  Co.,  S3  Mich.  150;   Jeffrey  v.  Detroit, 

of  the  street  required  by  the  statute  to  L.  &  N.  R.  Co.,   108  Mich.  221 ;    At- 

be  kept  in  repair  by  the  lailroad  com-  torney-General     v.    Fort     St.     Union 

pany,  but  it  mutt  be  at  the  expente  of  Depot  Co.,  117  Uich.  609;    Wellcome 

Ihe   company  and   cannot   be   charged  v.  Leeds,  51  Me.  313;    People  v.  New 

upon  either  the  abutting  owners  or  the  York  Cent.  &  H.  R.  R.  Co.,  74  N.  Y. 

municipality    at    large.      Conway    v.  302;  Allen  v.  Buffalo,  R.  &  P.  R.  Co., 

Rochester,  167  N.  Y.  33,  rev'g  24  N.  Y.  ISl  N.  Y.  434,  aff'g  81  Hun  (N.  Y.), 

App.  Div.  489.  615;    Philadelphia  v.   Hestonville,   M. 

Where  an  ordinance  provided  that  &F,R.  Co.,  177  Pa.  371,377;  Hemphis, 

ccmpanies      thereafter     constructing  P.  P.  &  B.  R.  Co.  v.  State,  87  Teon, 
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Toad  company  is  dependent  upon  an  express  statutory  enactment, 
it.  continues,  of  course,  until  the  repeal  of  the  enactment ;  and  as 
we  have  already  seen,  under  some  citcumstaoces  at  least,  it  is 
within  the  power  of  the  l^ialature  to  abrogate  a  conditioB  attached 
to  a  municipal  consent  which  requires  the  railroad  company  to 
pave  between  the  tracks.'  Whilst  the  obligation  to  pave  ^e  street 
continues,  and  whether  it  be  founded  upon  a  statute  or  upon  a 
condi^on  in  the  grant  of  the  franchise,  or  in  the  municipal  con- 
sent, it  is  not  wiOiin  the  power  of  the  municipality  to  impose  upon 
abutting  owners  by  special  assessment  that  portion  of  the  cost  of 
the  paving  Uie  street  which  the  company  is  bound  to  bear.* 
But  when  the  company  has  been  lawfully  relieved  from  its  obli- 
gation to  pave  OF  re-pave  the  street,  the  abutting  owners  are  ther^ 
after  liable  to  assessment  for  the  cost  of  paving.'  Where  a  street 
railway  company,  upon  obtaining  from  the  city  authorities  permit 


37  W.  Va.  92. 

Paul,  H.  A  H.  R.  Co.,  35  Hinn.  131.  occupied  by  them,  held  not  to  impose 

Where  TaUroad  aitere  a  ki^Kvwn  it  is  a  fixed,  but  only  a  Bhiftinf  duty,  aub- 
bound,  by  effect  of  the  legislation  in  jeet  to  akeration  or  repeat  by  future 
Mattaehjieetta  and  Connecticut,  to  re-  ordinances.  Fliiladelpbia  v.  Ev&na, 
store  the  highway  to  a  safe  condition,  139  Pa.  483.  A  contract  by  the  city 
and  this  obUgation  ia  a  continuing  one  with  a  contractor  to  repave  a  city 
and  the  railroad  company  cannot  pro-  street  and  to  muntain  it  m  good  con- 
tect  it«elf  against  tlx  liability  to  in-  dition  for  a  term  of  five  years,  one 
demnify  the  town  on  tlie  ground  that  quarter  of  the  cost  thereof  being  aa- 
tiie  statute  of  limitations  would  bar  sessed  upon  the  street  railway  com- 
an  action  against  the  railroad  com-  pany,  relieves  tlie  company  from  its 
pany  for  the  original  c!onstructian  of  charter  obligation  to  maintain  the 
the  nuisance.  TEe  town  may  look  to  street  pavement  in  repair.  Binninger 
the  railroad  company  which  con-  v.  New  York  City.  177  N.  Y.  19S. 
structed  the  nuisance;  and  it  is  no  ■  Sawyer  v.  Chicago,  183  111.  67; 
defence,  it  teemt,  that  at  the  time  of  HcFarlane  v.  Chicago,  185  HI.  242; 
the  accident  the  road  ia  in  the  hands  Chica^  v.  Nodeck,  202  HI.  257; 
ot  anotlier  company  as  lessee.  Ham-  American  Hide  A  Leather  Go.  v. 
den  ff.  New  Haven  &  N.  R.  Co.,  27  Chicago,  203  III.  451 ;  Chicago  v.  New- 
Conn.  158;  approving  Lowell  o.  Bos-  berry  library,  224  III.  330;  Conway 
ton  &  L.  R.  Co.,  23  Pick.  (Mass.)  24;  v.  RocheBter,  157  N.  Y.  33,  reVg  24 
WeUcomei>.lWls,51He.313;  Veaiie  N.  Y.  App.  Div.  489;  Fhiladelplua  o. 
V.  Uayo,  45  He.  500.  A  provision  in  Spring  Garden  F.  H.  Co.,  161  F&.  522. 
a  general  statute  requiring  any  rail-  But  compare  People  v.  Brooklyn,  65 
road  company  crossing  a  highway  to  N.  Y.  B49.  As  to  the  power  ot  the  city 
place  it  "  in  such  condition  as  not  to  council  under  legislative  authority  to 
impair  its  former  usefulness"  if  a  impose  a  lax  or  apeeial  aaMessmxrU  upon 
condition  attached  to  the  railroad  com-  a  street  railway  company  for  the  cost 
pany's  francyse,  and  may  be  enforced  of  paving  ovtr  and  about  its  statutory 
so  long  aa  the  franchise  is  exercised,  obli^tion  to  pave  or  bear  the  cost  (U 
State  V.  Dayton  &  8.  B.  R.  Co.,  36  ^ving  a  part  of  the  street,  see  Soux 
Ohio  St.  434.  CHty  St.  R.   Co.  v.   Sioux  Gty,   138 

'  See  onto,  i  1228.     See  also  Phila-  U.  S.  98,  afTg  78  lowa^  387. 
delphia  v.  Spring  Garden  P.  M.  Co.,  161        *  Philadelphia   v.    Evans,    139  Fa. 

Pa.    522.     City  ordinances  declaring  483,   491;    Philadelphia  c.   Bowman, 

that    all    street    railroad    companies  175  Fa.  91.    Compare  West  Cliester  tt. 

tbenafter  constructing  tracks  upon  the  West  Chester  St.  R.  Co.,  203  Pa.  20L 
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sion  to  lay  down  tracks  upon  tbe  streets,  covenanted  in  a  bond  exe- 
cuted to  the  cil^  that  it  would  keep  ike  ■pavemerd  of  the  ttreett  urA&in 
the  tracks,  and  for  a  specified  distance  on  each  side  thereof,  in  repair, 
this  is  binding  upon  it;  and  if  the  covenant  b  broken,  and  the  party 
injured  recovers  of  the  city,  it  has  its  remedy  over  against  the  railway 
company  upon  the  contract  for  the  full  amount  it  has  been  adjudged 
to  pay.'  Under  its  police  power  and  authority  over  streets  a  city  may 
require  street  railway  companies  to  keep  their  tracks  vxttered,  so  as  to 
be  free  from  dust^  A  street  railway  company  authorized  by  the  l^ia- 
lature  to  lay  down  its  track  upon  the  streets  of  a  city,  subject  to  such 
restrictions  as  the  city  council  might  impose,  constructed  its  track 
under  the  direction  of  the  city  en^neer,  but  in  such  a  manner  in  cross- 
ing a  gutt^  as  to  cause  surface  waters  to  overflow  and  injure  ike  prop' 
erty  of  an  adjoining  proprietor,  and  it  was  held  that  the  company 
was  liable  for  the  damages  resulting  from  the  improper  construction 
of  its  track.^  Mandamus  lies  to  enforce  the  duty  of  the  railioad 
company  to  restore  the  street  or  highway  to  its  former  condition  of 
usefulness,  and  to  maintain  and  repair  the  same.* 

■  Brooklyn  v.  Brooklyn  City  R.  Co.,         ■  CSty    and    Buburban    R.    G>.    ». 
47  N.  Y.  475;  People  v.  Brooklyn,  65  Savannah,  77  Ga.  731. 
N.  Y.  349:   Bloorafeld  &  R.  N.  Gssl.        •  Alton  A.  U.  A.  H.  R.  Co.  v.  D«ti, 
Co.  V.  CalkiQB,  62  N.  Y.  386.  50  111.  210;  Lewis,  Em.  Dom.  {  89. 

By  a  city  charter  tbe  commoD  *  State  c.  Jackaonville  St.  R.  Co., 
conncil  had  full  power  over  the  streets  29  Fla.  510;  Indi&napolis  4  C,  R,  Oo. 
and  Hdewalks,  and  authority  to  keep  v.  8tat«,  37  Ind.  489 ;  State  v.  St.  Pan], 
them  in  repair;  and  the  street  com-  M.  &  M.  R.  Co.,  36  Minn.  131;  People 
tnissioners  were  authorized  to  make  all  v.  Dut^ihess  &  C.  R.  Co.,_  58  K.  Y.  152; 
necessary  repairs  therein.  A  railroad  Moundsville  v.  Ohio  Riv.  R.  Co.,  37 
company,  after  constructing  its  road  W.  Va.  92;  Mason  d.  Ohio  Riv.  R.  Co., 
throueh  certain  of  the  streets,  aeg-  51  W.  Va.  183;  AnnBtrong  v.  Taylor 
lectedj  though  requested  by  the  County  a."  64  W.  Va.  602.  See  also 
commissioners,  to  restore  such  streets  New  Orieans  C.  &  L.  R.  Co.  v.  Louisi- 
and  the  sidewalks  thereon  to  their  ana,  157  U.  S.  219.  Index,_  Maada- 
forraer  condition  of  usefulness,  as  the  mus.  In  some  cases  the  obli^tion  ci 
statute  required ;  and  the  commis-  the  railroad  company  to  Tenure  and  re- 
uoners  procured  the  necessary  repairs  ■j^ir  has  been  enforced  by  mandaUtry 
to  be  made,  for  which  payment  wss  injunction.  See  State  v.  Dayton  & 
made  bv  the  city.  Held,  that  the  S.  E.  R.  Co.,  36  Ohio  St.  434;  Oshkosh 
city  could  recover  from  the  companv  v.  Milwaukee  &  L.  W.  R.  Co.,  74  Wis. 
all  reasonable  expenses  so  incurred.  634.  Index,  Equity,  Injuneium.  Re- 
Oconto  v.  Chicago  t  N.  W.  R.  Co.,  44  spective  rights  of  railroad  company. 
Wis.  231.  Provisions  of  the  charter  tne  municipal  oorporetion,  and  k>t- 
establishing  the  general  policy  of  re-  owners,  growing  out  of  the  croonng 
pairing  streets  and  sidewato  under  of  Btreete  and  highways  by  i&ilroada: 
the  direction  of  the  street  commission-  see,  Keoerally,  Hughes  v.  Providence  & 
era,  at  the  expense  of  (he  adjoining  lola,  W.  R.  Co.,  2  R.  I.  493 ;  Great  Weetem 
held  inapplicable  to  the  repairs  in  R.  Co.  v.  Decatur,  33  111.  381 ;  Chicago, 
question.      Ibid.      The    railroad    com-   B.  i  Q.  R.  Co.  v.  Payne,  69  111.  534; 

Sany,  whose  neglect  of  its  own  legal    Karst  v.  St.  Paul,  8.  *  T.  F.  R.  Co. 
uty  compelled  the  city  to  make  the   (change  of  grade  damages),  22  Hiim. 
repairs,  is  not  in  a  position  to  question,    118;    mchouon  v.  N.  Y.  «  N.  H.  B, 
on  technical  grounds,  the  authority  of  Co.,  22  Conn.  74;  pott,  f  1730. 
the  council  to  appropriate  city  funds 
tc  pay  for  the  same.     Ibid. 
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§  1277  (724).  Oondosioiu  u  to  Kalhnyi  in  Btnata  annunad  Dp. 
—  In  this  section  and  the  three  following  the  author  sums  up  the 
concluaons  at  which  he  has  arrived,  after  an  examination  of  all  the 
reported  cases  upon  the  subject  of  railways  in  streets. 

1.  As  respects  ordinary  railways,  operated  by  steam,  and  street 
railways,  operated  by  animal  or  mechanical  power,  legislaiive  av~ 
ihoriiy  U  necMsary  to  warrant  them  to  be  placed  in  the  streets  or 
highways.  The  legislature  may  delegate  to  municipal  or  local  bodies 
the  right  to  grant  or  refuse  such  authority.  The  usual  powers  of  a 
general  nature  in  municipal  corporations  over  streets  are  not  suflS- 
cient  to  confer  upon  them  the  right  to  authorize  the  appropriation  of 
streets  by  ordinary  railroads  which  connect  different  towns,  whose 
tracks  are  constructed  in  the  usual  manner,  and  whose  trains  are 
propelled  by  steam.  But  it  is  otherwise  as  respects  horse  or  electric 
street  railways;  these  are  for  local  travel,  and  the  ordinary  powers 
of  municipal  corporations  are  often  ample  enough,  in  the  absence 
of  express  or  other  legislation  on  the  subject  indicating  a  different 
intent,  to  authorize  them  to  permit  or  refuse  to  permit  the  use  of 
streets  within  their  limits  for  such  purposes.'  But  they  cannot,  by 
an  implied  power,  confer  corporate  franchises  or  authorize  the  tak- 
ing of  tolls.    This  must  come  from  the  legislature.' 

§  1278  (725).  2.  The  weight  of  judicial  authority  undoubt- 
edly is  that  where  the  public  have  only  an  eaaement  in  streets,  and  the 
fee  it  reiaiiied  by  the  adjaceni  owner,  the  legislature  cannot,  under 
the  constitutional  guarantee  of  private  property,  authorize  an  ordi- 
nary steam  railroad  to  be  constructed  thereon,  against  the  will  of  the 
adjoining  owner,  without  compensation  to  him.  In  other  words, 
such  a  railway,  as  usually  constructed  and  operated,  is  an  additional 
servitude.  As  to  sired  railroads  constructed  in  the  usual  manner 
and  operated  under  municipal  regulation  so  as  not  to  exclude  the 

*  Text    quoted,    Detroit    GtiienB'  oHmi  which  requires  a  judicial  declara- 

Street  Railway  Co.  v.  Detroit,  22  U.  8.  tion  of  forfeiture.     Until  the  license  is 

App.  570,  184.  accepted  and  used,  no  ri^ht  vests  In  the 

'  Text  quoted  with  approval  in  railway  company,  and  it  may  be  re- 
State  t>.  Corrida  Coasol.  St.  R.  Co,,  voked  by  the  city  council;  and  after 
85  Mo.  263,  citing  alao  Hinchman  v.  the  time  within  which  it  may  be  availed 
I^tereon  Horse  R.  Co.,  17  N.  J.  Ek).  75;  of  expires,  the  license  lapses,  and  no 
and  Jersey  GXy  &  B.  R,  Co.  o.  Jersey  revocation  is  needed  to  terminate  tbe 
(Xbf  &  B.  H.  R.  Co.,  20  N.  J.  Et^.  61;  same.  The  railway  oompany  or  licensee 
Bammors  Trust,  Ac.  Co.  v.  Baltimore,  cannot  thereafter  occupy  the  street  or 
64  Fed.  R«p.  153,  citing  text.  "The  build  it«  road  thereon  without  a  new 
eonsentof  thecity council tooccupy the  penni«sion  from  the  city  authorities." 
■treet  is  a  mere  luxnae,  and  unlit  the  JohmUm,  J.,  Atehison  St.  R.  Co.  v. 
company  kat  availed  il*elf  of  the  licenae  Nave,  38  Kan.  744.  Compare  Atlantic 
no    omtrtKtuat   obligatUm    or    rtiation  &  Pac.  R.  Co.  t>.  St.  Louis,  66  Ho.  228, 
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free  passage  of  persons  and  of  ordinary  yehicles,  the  almost  general, 
and  Id  the  author's  judgment,  the  sound  judicial  view  is,  that  they 
do  not  create  a  new  burden  upon  the  land,  and  hence  the  l^islature, 
no  matter  whether  the  fee  b  in  the  abutter  or  in  the  public,  is  not 
bound  to,  although  it  may,  provide  for  compensation  to  the  ad- 
joining proprietor  for  any  consequential  damage  to  him.* 

§  1279  (726).  3.  Where  the  fee  of  the  street  is  in  the  munici- 
pality in  trust  for  the  public,  or  in  the  public,  the  wei^t  of  authority, 
at  least  until  recently,  has  been  that  the  conirol  of  the  Ugidatvre  it 
rupreme,  and  it  may  authorize,  or  delegate  to  municipal  bodies  the 
power  to  authorize,  either  class  of  raUways  to  occupy  streets,  without 
providing  for  compensation  either  to  the  municipality  or  to  the  ad- 
joining lot-owners.  As  elsewhere  shown  in  this  chapter,  the  distinc- 
tion made  in  so  many  of  the  cases,  and  especially  of  the  eariier  cases, 
as  to  the  extent  of  the  rights  of  the  public  and  of  the  abutter  de- 
pending upon  whether  the  fee  (unless  it  is  an  absolute  and  uncondi- 
tional fee)  is  in  the  one  or  in  the  other,  is  seriously  impaired,  and 
it  seems  not  improbable  that  it  will  ultimately  come  to  be  regarded 
as  inconsiderate  and  unsound. 

§  1280  (727).  4.  As  legislative  authority  is  necessary  to  en- 
able a  company  to  construct  and  operate  a  passenger  railway  in  the 
streets,  the  effect  of  such  authority,  when  obtained  and  acted  upon, 
is  to  give  the  company  a  property  in  the  franchise  and  road,  and 
hence  no  rival  company  has  the  right  to  use  the  track  of  the  com- 
pany which  laid  it  down.  Nor  can  an  individual  or  another  com- 
pany, at  pleasure  and  without  l^slative  authority,  construct  a  rival 
line  in  the  same  highway.'  But  a  legislative  grant  of  authority  to 
construct  a  street  railway  is  not  exditsive  unless  so  declared  in  terms 
or  by  plain  or  necessary  implication,  and  therefore  the  legislature 
may,  at  will  and  without  compensation  to  the  first  company,  author- 
ise a  second  railway  on  the  same  streets  or  line,  unless  it  has  dis- 
abled itself  by  making  the  first  grant  irrepealable  and  exclusive.' 

>  Chicago,  B.  &  Q.  R.  Co.  v.  West  baviog  used  it,  the  act  of  pving  con- 
Chicago  St.  R.  Co.,  im  111.  255,  266,  sent  to  another  companj  to  use  the 
quotiofc  text.  street  is  per  ee  a  revocation  of  the  fiiBt 

■  It  is  held  in  Texas  that  the  con-  consent.    Gulf  Qty  E.  Co.  v.  Gulf  City 

sent  of  a  city  to  a  street  railway  com-  St.  R.  Co.,  63  Tex.  529. 

pany  t«  use  a  street  is  a  mere  license,  >  Gulf  City  St.  R.  Co.  v.  Galveeton 

which  may  be  revoked  and  bestowed  City  R.  Co.,  65  Tex.  602;    Jackson 

upon  another  company  before  the  li-  County    Horse    R.    Co.    o.    Interstate 

censeehasavailcditfielfof  the  privilege;  Rapid  Tranut  R.  Co.,  24   Fed.   Rep, 

and  that  if  it  abaadooa  the  street  after  300  (citing  text). 
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Whether  it  can  effectually  disable  itself  in  this  manner  of  its  con- 
trol over  highways  is  a  question  of  a  nature  elsewhere  referred  to, 
and  which  it  is  not  necessary  to  discuss  in  this  place.  But  what- 
ever may  be  the  extent  of  l^islattve  power  in  this  respect,  it  is 
clear  that  the  le^lature  cannot,  without  compensation  to  the  first 
company,  authorize  the  second  com/pany  to  take  or  use  the  track  of  the 
first,  although  with  compensation  this  might  be  done  under  the 
power  of  eminent  domain,  if,  in  its  judgment,  the  public  good  re- 
quired it.  The  extent  of  municipal,  police,  and  other  regulation 
and  control  over  railways  in  streets  depends,  of  course,  upon  the 
municipal  charter,  and  the  Constitution  and  legislation  of  the  State 
touching  the  subject' 

§  1281  (734  c).  Oondndiiw  ObBumtitHu.  —  Whoever  shall  read 
with  attention  the  imperfect  outline  here  presented  of  the  law 
concerning  Streets  in  Cities  will  be  struck  with  the  seeming  uncer- 
tainty of  the  line  which  defines  the  respective  rights  therein,  of  the 
public  and  of  the  abutting  owners.  Nor  is  thb  merely  a  seeming 
uncertainty;  it  is  real  and  substantial.  At  first  view  it  would  appear 
to  be  an  extraordinary  phenomenon  that,  concerning  a  subject  and 
relation  so  universal,  so  important  and  so  old,  the  law  should  be  in 
many  essential  respects  yet  unsettled,  and  in  a  state  of  transition  and 
development.  Reflection,  however,  readily  supplies  the  explanation. 
Only  a  very  small  and  circumscribed  space  can  be  lighted  up  by  the 
wisdom  of  the  most  enlightened  legislators,  jurists,  and  judges.  It 
is  not  within  the  limited  capacity  of  the  human  intellect  to  formu- 
late, in  advance  and  with  the  requbite  precision,  a  comprehensive 
system  of  legal  rules  and  doctrines  exactly  adapted  to  new,  chanf^g, 
and  untried  conditions.  To  walk  in  safety  it  is  necessary  to  keep 
within  the  light  of  experience,  and  not  venture  much  beyond  it.  The 
uses  of  highways  and  even  of  streets  were  originally  almost  confined 
to  the  mere  right  of  public  passage  in  the  ordinary  modes.  Accord- 
ingly the  courts  asserted  that  this  right  was  in  the  public,  but  that  all 
other  rights  in  ordinary  highways,  and  all  other  rights  in  streets  in 
citKS  except  for  known  and  accustomed  street  uses  proper,  were  in 

■  Since  the  above  nu  written,  the  v.  Galveston  diy  St.  R.  Co.,  65  Tex. 
•utboT  is  gratified  bi  leam  that  his  602;  Jackson  Co.  Uotse  R.  Co.  e.  In- 
viewB  are  coincident  with  those  ex-  terstate  Rapid  Transit  Go.,  24  Fed. 
pressed  by  Ctiancellor  Zabritkie  in  tiis  Rep.  306;  EioheU  v.  EvansviUe  St- 
able opinion  in  Jereey  CHty  &  B.  R.  Ry.  Co.,  78  Ind.  261;  Lincoln  St.  R. 
Co.  p.  Jeraey  Gty  &  H-  H.  R.  Co.,  20  Co.  v.  Lincoln,  81  Neb.  109;  Log»n»- 
N.  J.  Eq.  61 ;  and  with  those  of  other  port  R.  Co.  v.  Loganaport,  1 14  Fed.  Rep. 
courts.  State  v.  Corrigan  Consol.  St.  688.  Ante,  f  $  1232  et  sra. 
R.  Co.,  86  Mo.  263;   Gulf  City  R.  Co. 
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the  abutting  owner.  This  relation  was  comparatively  a  simple  one. 
In  the  course  of  dme,  however,  came  railways  of  different  classes,  — 
Uiose  operated  by  animal  power,  and  those  operated  by  steam  and 
other  mechanical  power.  These  were  surface  railways.  Later  came 
the  elevated  and  sub-surface  railways,  and  also  telegraph  and  tele- 
phone lines.  With  these  new  situations  came  the  question  of  the 
power  of  the  legislature,  limited  as  it  was  by  the  ordinary  eminent 
domain  clause  in  our  Constitutions,  to  authorize  the  construction, 
erection,  and  operation  of  such  works  on  highways  and  streets  with- 
out the  consent  of  the  abutter  or  without  compensation  to  him. 
Great  and  v^uable  interests,  public  and  private,  were  thus  affected. 
This  gave  rise  successively  to  more  and  more  searching  scrutiny  of 
the  respective  public  and  private  rights  involved.  Early  adjudica^ 
tions  as  to  the  scope  of  legislative  power,  which  made  it  almost  as 
omnipotent  as  that  of  Parliament;  early  definitions  of  "property," 
which,  as  against  legislative  grants  to  such  companies  to  use  the 
streets  and  highways,  practically  confined  the  owner's  property 
right  within  his  exterior  lines;  and  early  decisions  that  private  prop- 
erty was  not,  within  the  meaning  of  the  Constitution,  "taken"  for 
public  use,  so  long  as  it  was  not  physically  invaded,  —  all  neces- 
sarily underwent  further  and  closer  study,  with  the  result  that  they 
have  been  revised  and  modified  by  le^lative  enactment,  by  constitu- 
tional provisions,  and  by  judicial  reconsideration.  As  respects  these 
positive  provisions,  they  are  still  so  recent  as  to  be  yet  in  the  stage  of 
interpretation ;  and  hence  the  existence  and  the  explanation  of  that 
uncoiainty  to  which  we  have  referred.  And  thus  the  necessity 
exists,  here  as  elsewhere,  of  adapting  our  law  to  new  situations  and 
circumstances,  and  notably  to  the  changes  wrought  by  sky-scraper 
buildings  and  by  iron,  steam,  and  electricity  in  the  means  of  commu- 
nication and  transportation,  and  in  the  work  of  the  heating,  lighting, 
and  supplying  water  to  our  cities.  In  this  "  tender  and  delicate  busi- 
ness" we  must  proceed  with  care  and  deliberation,  heed  the  lessons 
of  experience,  and  be  content  to  go  no  faster  or  further  than  the  exi- 
gencies of  the  special  cases  that  arise  for  judgment  shall  from  time  to 
time  require.* 

In  conclusion,  we  may  observe  that  the  profound  wisdom  of  Chief 
Justice  Hale'i  observation  was  never  more  strikin^y  exemplified 
than  by  the  course  of  decisions  on  the  subject  under  consideration. 
"  Time,"  he  says,  "  b  the  wisest  thing  under  heaven.  It  is  most  cer- 
tain that  time  and  long  experience  is  much  more  ingenious,  subtile, 
and  judicious,  than  all  the  wisest  and  acutest  wits,  coexisting  in  the 
'  ArOe,  a  1122, 1123,  1156, 1245, 1261. 
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world,  can  be.  It  dbcovera  such  varieties  of  emergencies  and  cases, 
and  such  inconvenience  in  things,  that  no  man  would  otherwise  have 
ima^ned."  '  The  value  of  our  system  of  law  as  we  now  have  it  is 
that  it  embodies  the  wisdom  of  time  and  experience.  It  is  perhaps 
not  too  much  to  say,  that  not  until  it  was  sought  to  use  public  streets, 
not  only  for  surface  railways  but  for  elevated  and  underground  raiU 
ways,  and  other  modern  uses,  did  the  exact  nature  of  these  respective 
rights  come  to  be  thoroughly  considered.  Good  fruit  in  the  law,  as 
in  the  natural  world,  is  the  product  alone  of  patient  cultivation. 
It  ripens  slowly,  and  can  be  gathered  only  at  the  appointed  time. 
The  exact  state  of  the  law  on  thb  subject  in  any  ^ven  State  can  only 
be  understood  by  a  critical  study  of  its  special  constitutional  and 
le^lative  provisions,  and  line  of  judicial  decbions,  —  a  general  view 
of  which  we  have  sought  to  give  in  thb  chapter  and  elsewhere  in  the 
present  work. 

>  H&rgrave'i  Law  lYacts,  Amendmeat  and  Altention  of  Lawa. 
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§  1290.  Oonitmctlon,  Opsration,  and  SagolatloB  of  Pnbllc  TTtOltisi. 
—  One  of  the  questions  which  has  come  to  the  front  with  increBS- 
tng  force  in  recent  years  and  which  is  daily  becoming  more  urgent  b 
the  power  of  the  municipality  under  legislative  sanction  to  congtrtuA, 
maintain,  and  operaie  ■public  viiliiieg,  or,  where  such  utilities  are 
constructed,  maintained,  and  operated  by  others,  to  regvlate  the 
operation  and  to  control  the  rates  and  charges  for  commodities  fur^ 
nished  or  services  rendered  to  the  public.  Municipal  purposes  relate 
to  the  needs  of  the  inhabitants  of  a  limited  territory,  and  in  the  opera- 
tion of  public  utilities  it  is  seldom  necessary  to  go  beyond  the  mu- 
nicipal limits.  For  municipal  purposes  the  territory  within  each 
municipality  forms  a  separate  unit  of  organization,  and  public  util- 
ities with  which  the  municipality  may  concern  itself  will  usually, 
though  not  always,  be  confined  to  the  municipal  limits.  Being 
circumscribed  in  territory,  public  utilities  created  or  furthered  by 
the  act  of  the  municipality  have  a  natural  tendency  to  become  mo- 
nopolbtic  within  the  limited  area.  It  has  not  usually  been  found 
profitable  or  advisable  to  permit  different  or  independent  enter- 
prises for  the  purpose  of  rendering  similar  public  service.  This 
fact,  with  the  tendency  of  all  enterprises  to  consolidate,  has  made 
the  operation,  management,  and  rates  of  these  public  utilities  matter 
of  increasing  importance  to  the  inhabitants  of  the  municipality,  and 
a  constantly  increasing  body  of  law  on  the  subject  is  being  evolved 
by  legislation  and  by  the  decbions  of  the  courts. 

The  term  "public  utility"  might,  in  an  extended  sense,  include 
the  laying  out,  arranging,  and  regulating  streets  and  highways, 
wharves,  parks,  &c.,'  but,  in  the  more  restricted  sense  in  which  it 
b  generally  used,  its  meaning  b  limited  to  those  enterprises  which 
have  for  their  end  the  sale  of  commodities  and  the  rendition  of 

>  In  State  v.  Barnes,  22  Okla.  191;  nat«d  b^  the  mayor  and  council,  is 
97  Pao.  Rep.  997,  it  was  held  that  a  "pubhc  utility"  within  the  meaning 
a  eoraenlum  hiiS,  owned  and  con-  of  the  provision  of  the  Oklahoma  Con- 
trolled by  a  city,  for  the  accommoda-  stituUon  requiring  a  vote  of  the  people 
tion  of  public  gatherings,  and  for  such  before  incurring  any  indebtedness  for 
other  public  uses  as  might  be  dedg-  the  construction  of  a  "public  utility." 
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service,  which  to  some  extent  are  for  the  private  advanta^  or  con- 
venience of  individual  inhabitants.  Within  this  restricted  meaning 
of  the  term  are  railways,  both  steam  and  street,  whatever  the  motor 
power,  tel^raphs  and  telephones,  but  as  these  have  to  do  either 
with  transportation  along  the  streets  and  highways,  or  with  the 
transmission  of  intelligence  along  the  public  ways,  it  is  not  neces- 
sary to  enter  upon  a  general  consideration  of  them  at  thb  place.' 
Water  works,  gaa  works,  and  electric  lighting  plants  and  railways 
in  streets  are  the  public  utilities  with  which  cities  and  other  municipal 
oi^nizations  have  been  mostly  closely  identified  in  the  past,  and  in 
this  chapter  it  will  only  be  necessary  to  consider  other  public  utili- 
ties incidentally  in  connection  with  these  branches  of  municipal 
oiterprise. 

§  1291.  Honloipal  Trading.  —  Within  a  recent  period  municipal- 
ities in  England,  and  to  some  extent  on  the  Continent,  have  vastly 
and  radically  enlarged  their  ordinary  and  accustomed  functions  of 
local  government  by  extending  the  scope  of  their  operations  into 
various  fields  which  had  theretofore  always  been  exclusively  occupied 
by  private  enterprise  and  private  capital.  This  new  departure  goes 
in  En^and  under  the  general  name  of  "  munieipal  trading."  Among 
other  objects  it  embraces  in  that  country  many  and  varied  business 
and  commercial  undertakings,  such  as  owning  and  operating  tram- 
ways, steamboat  lines  on  the  Thames,  motor  omnibuses,  parcels 
delivery,  carrying  on  fire  insurance,  pawnbrokers'  shops,  slaughter 
houses,  lodging  houses,  brickmaking,  the  sale  of  milk  and  e^^, 
fuel,  bread,  &c.,  supplying  workmen's  dwellings,  and  numerous 
other  undertakings  in  addition  to  furnishing  the  municipality  and 
its  inhabitants  with  street  transportation,  with  water,  gas,  and  elec- 
tricity for  light  and  power. 

On  sound  principles  of  ■political  economy  and  statemanxkip,  the 
wisdom  of  this  new  departure  seems  to  the  author  more  than  ques- 
tionable, especially  if  it  is  to  be  extended  to  our  American  municipal- 
ities, where,  in  general,  suffrage  is  universal  and  unrestricted.  It 
does  not  fall  within  the  plan  of  this  work  to  enter  upon  thb  subject 
at  great  length.    A  few  considerations  only  will  be  noted. 

When  a  municipality  engages  in  the  business  of  lifting,  water,  or 
transportation,  the  understanding  or  effect  is  that  the  municipality 
has  either  a  legal,  or  at  any  rate  a  practical  monopoly,  for  having  the 
power  to  levy  taxes  to  carry  on  the  business  or  to  recoup  losses,  and 
a  discussed  in  diapter  xxv,  aa 
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the  power  to  ordain  hostile  rules  and  regulations,  private  persons 
or  capital  will  not  venture  to  enter  into  competition  with  the  muni- 
cipality; and  municipal  monopolies  are  as  difficult,  or  even  more 
difficult,  to  subject  to  efficient,  healthful,  necessary  regulation  and 
control  than  are  private  corporations  carrying  on  the  same  functions. 
This  policy  of  municipal  trading,  if  extended  to  business  and  cont^ 
mercial  undertakings,  b  a  direct  invasion  of  private  liberty  and  an 
encroachment  upon  the  field  of  private  enterprises  which  it  most 
seriously  tends  to  injure  and  often  wholly  paralyzes.  Individual 
freedom  of  action  and  of  private  enterprise  within  all  Uwful  limits 
is  one  of  the  main  foundations  of  our  prosperity  and  success.  In 
£n^nd  until  recently,  and  in  this  country  until  the  present,  we 
have  proceeded  upon  the  policy,  regarded  as  axiomatic,  that  gov- 
ernmental intervention  ought  to  be  limited  to  doing  what  private  en- 
terprise could  not  do  at  all  or  do  as  well,  and  any  encroachment  by 
the  government  upon  individual  liberty  or  upon  the  field  of  private 
enterprise  ought  to  be  viewed  with  great  jealousy  and  not  allowed 
except  upon  the  ground  of  plain  necessity  or  manifest  public  utility.* 

>  In  B  late  work,  entitled  "On  Mu-  ing  occ&aione  of  colMona  between  its 

nidpal  and  National  Trading,"  [1906,]  agents  and  private  citizens;    and  the 

by  Lord  Ave&ury  (formerlT   Sir  John  still   greater  inexpediency   of  concen- 

LubbockV  and  sometime  cnoirman  of  tfatin^  in  a  dominant  bureaucracy  all 

tbe  London  County  Council,  tbe  sub-  the  skill  and  experience  in  the  manage- 

jeot  of  municipal  tradinK  in  its  various  ment   of  laige   interests,   and   all   the 

aspects,    theoretical    and   practical,  is  power    of    organized    action    existing 

roost  ably  discussed.     Questioning  Uie  in   the  communityj   a   practice   which 

correctness   of   the  accounts   kejit   by  keeps  the  citizens  tn  a  relation  to  the 

municipalities    relating    to    municipal  government   like   that   of   children   to 

tmding,    Lord   Aixbury   says,   p.  IS:  weir  guardians,  and  is  a  main  cause 

"Even,  however,  if  the  accounts  were  of   the   inferior  capacity   for  political 

right,  even  if  the  commercial  under-  life  which  had  hitnerto  characterised 

t^npi    of   government   and    munid-  the    over-governed    countries    of    tbe 

palitiefl  were  well  managed  and  profit-  Continent,  whether  with  or  without  the 

able,  the  system  would  Be  unwise."  fonns  of  representative  government. 

On  the  general  subiect  John  Stuart  "But,  although,  for  these  reasons, 

MiU   has   well  said   that  —  "The  true  most   things    wfich   are   likely   to   be 


n  favor  of  leaving  to  volun-   even    tolerably    done    by    voluntary 

^_^    jciations   ail    such   things   as   associations   should,   generally   speak- 

tiiey  are  competent  to  perform  would   ing,  be  left  to  them,  it  does  not  follow 


exist  in   equal   strength,   if   it    were  that  the  manner  in  which  those  a 

certain  that  tbe  woric  itself  would  ciations  perform  their  work  should 
be  as  well  or  better  done  by  public  be  entirely  uncontrolled  by  the  gov- 
officeiB.  These  reasons  have  been  emment.  .  .  .  This  applies  to  the  cose 
already  pointed  out:  the  mischief  of  a  road,  a  canal,  or  a  rulway.  .  .  . 
of  overloading  the  chief  function-  To  make  the  concession  for  a  limited 
Aries  of  government  with  demands  time  is  generally  justifiable,  on  the 
on  their  attention,  and  diverting  princii>le  which  justified  patents  for 
them  from  duties  which  they  alone  inventions.  ...  It  is  perhaps  neces- 
can  discharge,  to  objects  which  can  sary  to  remark  that  the  State  may  be 
be  sufficiently  well  attained  without  the  proprietor  of  canals  or  railways 
thero;  the  danger  of  unnecessarily  without  itself  workins  them,  and  that 
swelling  the  direct  power  and  indirect  they  wilt  almost  always  be  better 
influence  of  government,  and  multiply-  worked  by  means  of  a  company  rent- 
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The  policy  of  munictp^  trading  must  neceasarily  lead  to  an  in- 
erease  of  tnunicvpal  inddttedneat,  an  increase  which  can  only  be 
measured  by  the  extent  to  which  the  policy  is  carried  out;  and  tbe 
proneness  of  municipalities  to  contract  debts,  and  especially  debts 
to  be  met  in  the  future  twenty  to  fifty  years  distant,  presents  one  of 
the  most  serious  and  alarming  problems  connected  with  municipal 
rule.  "The  portentous  and  rapidly  growing  increase  of  rates  and 
of  municipal  debt,"  says  Lord  Avtbury,  speaking  of  England  in 
1906,  "has  roused  the  anxiety  of  all  thoughtful  citizens."  ' 

Among  the  moat  serious  objections  to  municipal  trading  b  that 
it  will  be  attended  with  a  vast  increase  in  the  number  of  municipal 

tng  tbe  railway  or  canal  for  a  limited  neceesanefl  of  life  daily  at  our  doora, 
period    from    the    State."      (Pcditical  are  not  of  governmental  origin." 
Economy,  vol.  ii,  chap,  xi,  {  11.)  Sir    Bobert    Giffen    thus    refeis    U> 

Ag^n,  in  hu  work  on  liberty  another  moat  important  aspect  of  tbe 
(p.  172),  Mill  says:  "The  worth  of  a  gubiect:  "In  loco!  expenditure  wt  have 
State,  in  the  long  run,  is  the  worth  of  to  do  with  a  real  diaeaat  of  local  oovtrn- 
the  individuals  compoeinK  it;  and  a  ment;  with  an  expenditure  tnat  is 
State  which  postpones  the  interests  partly  extravagant  and  unnecessaiy, 
of  their  mental  expansion  and  eleva-  Decause  local  authorities  am  fre- 
Uon  to  a  little  more  of  administrative  auently  bad  mansgers  even  where 
skill,  or  of  that  semblance  of  it  which  they  are  not  corrupt.  They  spend 
practice  gives  in  the  details  of  business ;  money  on  what  is  not  really  wanted ; 
a  State  which  dwarfs  its  men,  in  order  they  spend  more  than  they  ought  on 
that  they  may  be  more  docile  instru-  what  happens  to  be  necessary;  tbey 
ments  in  its  lutnds,  even  for  beneficial  incur  liabuitiea  and  burden  tlie  future 
purposes,  —  will  fiiid  that  with  small  .with  a  light  heart.  Expenditure  ia 
men  do  great  thing  can  really  be  ac-  pleasant  to  those  who  I^ve  a  little 
eomplished,  and  tnat  the  perfection  brief  authority,  and  the  increase  of 
of  machinery  to  which  it  has  sacrificed  the  number  of  ui^n  authorities  in- 
everything  will  in  the  end  avail  it  creases  the  number  of  those  who  ma,v 
nothing,  for  want  of  the  vital  power  enjoy  the  pleasure.  .  .  .  The  growth 
which,  in  order  that  the  machine  of  expenditure  in  certain  diiectiona  is 
might  work  more  smoothly,  it  has  disquieting  in  no  small  degree,  and 
preferred  to  banish."  adds   to   the   natural   anxiety   which 

It  is  not  to  tbe  State,  says  Her-  must  be  felt,  at  any  encroachment 
bert  Spencer,  "The  Man  versus  the  that  has  occurred  or  is  threatened 
State,  "that  we  owe  the  multi-  upon  the  common  fund  of  taxable 
tudinous  useful  inventions  from  tbe  resources  on  which  both  imperial  and 
spade  to  the  telephone;  it  was  not  local  expenditure  must  fall."  Lord 
the  State  which  made  possible  ex-  Farrar,  for  years  at  the  head  of  tbe 
tended  navigation  by  a  develo{)ed  Board  of  Trade,  in  his  work,  "Tbe 
astronomy;  it  was  not  the  State  which  State  in  ite  Relation  to  Trade,"  says; 
made  the  discoveries  in  physics,  "To  pre«ene  individual  liberty  in  trade, 
chemistry,  and  the  rest  which  guide  as  in  other  matters,  from  the  impa- 
modem  manufacturers ;  it  was  not  tient  action  of  philanthropy  will  prob- 
the  State  which  devised  the  machinery  ably  be  one  oT  the  great  difficulties 
for   producing  fabrics   of  every  kind,   of  the  future." 

for  transferring  men  and  things  from  '  "Municipal  and  National  Trad- 
plaoe  to  place,  and  for  ministering  in  ing"  by  the  Right  Hon.  Lord  Awbury, 
a  thousand  ways  to  our  comforts,  chapters  i  and  iii.  Chapter  ill  gives 
The  world-wide  transactions  conducted  the  facts  showing  the  enormous  and 
in  merchants'  offices,  the  rush  of  traffic  alarming  increase  of  municipal  debt, 
filling  our  streete,  the  retail  distribut-  and  its  eSect  in  lowering  the  price  at 
in^  system  whicn  brinfs  everything  which  municipal  secuntiea  can  b« 
Within   easy   reach,   and   delivers    the    marketed. 
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em/ployeet.  It  is  easy  to  foresee  that  in  many  cases  these  employees 
will  be  so  numerous  as  to  control  the  election  of  the  municipal  offi- 
cials; and,  when  thb  is  the  case,  they  will  demand  their  reward  in 
the  shape  of  their  own  retention  in  place  and  of  the  employment  of 
their  friends,  duplication  of  officials,  padded  pay  rolb,  shorter  hours, 
higher  wages,  and  lower  prices  for  the  things  or  articles  furnished 
or  sold  by  the  municipality.* 

Another  grave  objection  to  the  policy  of  municipal  trading  ts  that 
it  tends  to  load  tks  viumcvpaliiy  with  onerous  and  com/plicaied  dvHet 
which  it  is  unable  successfully  to  bear  and  discharge.  The  ordinary 
and  necessary  duties  of  municipal  govenunent  and  administration 
require  all  and  more  than  all  the  time  at  the  disposal  of  the  munici- 
pal councillors  and  officials.  To  conduct  with  success  a  commerctal 
or  manufacturing  or  business  undertaking  requires  special  training 
and  long  experience;  and  in  thb  respect  municipalities  cannot,  in 
the  nature  of  things,  compete  with  private  persons  or  associations 
whose  own  money  or  capital  is  at  stake  and  who  have  the  ever  wake- 
ful stimidus  of  direct  personal  interest.  Marshall  Field,  the  great 
Chicago  merchant,  hit  the  nail  squarely  on  the  head  when  he  de- 
clared that  until  the  city  of  Chicago  could  supply  and  conduct  a 
decent  elevator  service  in  its  City  Hall  be  was  not  in  favor  of  turning 
over  to  the  city  the  ownership  and  operation  of  the  hundreds  of  mQea 
of  street  railways  within  its  limits.' 

>  "tSx.  Taylor,  General  Secretary  tion  of  wages  all  round,  wages  of 
of  the  Municipal  Employees'  Associa-  municipal  employees  had  alone  in- 
tion.  at  a  meeting  of  the  local  branch  creased  —  he  might  say,  had  doubled.' 
of  the  Association  held  at  East  Ham,  This  asBociation  offers,  as  an  induce- 
B^gland,  on  September  20,  1905,  ment  to  munici|]al  servants  to  join  it, 
stated  that — 'lliere  were,  roughly  the  'wonderful  influence  at  municipal 
apeaking,  70,000  municipal  employees  elections'  which  they  would  be  able 
in  and  around  London,  and  if  they  to  exercise."  Avebury,  p.  43. 
were  organized  they  would  do  almost  *  See  Ambwy,  p.  143.  Lord  Famr, 
anything.  The  county  council  em-  speaking  of  that  ownership  and  man- 
ployed  30,000  men,  but  only  a  very  a^ement  of  railways,  concludes  that 
small  proportion  beton^d  to  this  or  "it  certunly  appeals  from  our  figures 
any  other  union.''  Hr.  P.  T.  Tevenan,  that  those  countries  which  have  given 
the  organizer  of  the  Association,  said;  freest  scope  to  private  enetgy  have 
'As  mumci^Ml  employees  their  num-  obtained  the  fullest  reward.  It  is 
bers  were  g,ara^  up  to  a  matter  of  one  frequently  foi^otten  that  in  questions 
million.  MunicipaliEation,  he  held,  was  of  administration  government  officers 
a  means  to  an  end ;  the  end  was  to  ace  only  human  beings,  aft«r  all,  and 
establish  a  principle  of  nationalization  do  not  differ  in  kind  from  other  in- 
in  the  veiy  near  future  of  all  the  dividuals,  while  the  able  and  original 
industries  of  the  country.'  At  the  minded  among  government  servants 
eleventh  annual  report  of  this  asso-  are  certainly  more  hampered  —  hf 
ciation,    Hr.    Hardie   stated    that   in  quite  necessary  red-tape  regulatior-  — 
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The  ground  on  which  the  policy  of  municipal  trading  must  rest 
b  that  of  public  utility,  that  is  to  say,  that  such  trading  can,  among 
other  advantages,  be  condvcted  with  a  profit  which  will  inure  to  the 
benefit  of  the  inhabitants  by  enabling  them  to  obtain  the  things 
dealt  in  or  supplied  at  a  lower  price  or  of  better  quality  than  would 
otherwise  be  practicable.  But  municipalities  cannot  produce  or 
work  as  economically  as  private  persons  or  associations,  and  the 
cost  or  price  of  the  articles  product  or  supplied  by  the  municipality 
will  not  be  lowered,  or,  if  lowered,  the  loss  will  be  saddled  on  the 
taxpayer  and  made  good  out  of  taxation.* 

§1292.  Hnnldpal  Trading;  Oonitftotional  Quutioiu.  —  It  has 
been  pointed  out  by  a  well-known  English  author  that,  prior  to  the 
passage  of  the  English  Municipal  Corporations  Act  of  1835,  munici- 
pal corporations  in  England  took  little  part  in  trade;  they  did  not 
in  general  engage  in  business  which  otherwise  would  have  been 
carried  on  for  profit  by  private  persons  or  companies.  In  fact,  prior 
to  their  reform,  the  corporations  were  corrupt  and  inefficient  and 
shirked  the  duties  which  generally  belonged  to  civic  authorities; 
they  were  the  object  of  deep  distrust,  and  no  one  dreamed  of  increas- 
ing their  sphere  of  action.  But  after  the  passage  of  the  act  for  their 
reform,  public  sentiment  grew  up  in  favor  of  the  management  of 
trades,  which  might  concern  the  public  interest,  by  municipal  cor- 
porations.'   About  the  middle  of  the  nineteenth  century  a  gradual 

ahead,  for  as  soon  Bs  government  Continent  or  of  our  Auatralian  Colo- 
obt&iiu  control,  private  enteipriae  will  nies,  and  —  which  is  still  more  to  the 
wither.     The  development  ot  railway  point  —  are  likely  to  serve  it  bett«r 


been  such  as  no  government  maDaf&-  '  Lord  AvAwy,  ^ving  the  piice  of 
ment,  however  good,  could  poauSly  gas  in  eight  cities  m  EnglaatI  which 
have  produced."  manufacture  their  own  gas  and  eight 
Lord  Avowry  gays  (p.  143J:  "No  cities  where  they  are  supplied  by  pri- 
one,  indeed,  who  looka  (fispassionAtely  vate  corpomtions,  thus  sums  up  the 
into  the  evidence  can  douot  that  the  result  (p.  80):  "The  figures  cleady 
State  management  of  the  railways  has  show  that  in  places  supplied  by  cmU' 
been  a  great  misfortune  for  the  Con-  panics,  gas  is  substantially  cheaper 
tinent;  and  that  our  trade  and  com-  than  where  it  is  in  the  hands  of  the 
merce  have  benefited  immensely  bv  municipality."  The  superior  efficiency, 
the  energy  and  enterprise  of  our  rail-  economy,  and  advantages  of  company 
way  companies  and  their  veiy  able  management  over  State  management, 
officials."  Ur.  Acworth  sums  up  his  and  the  advantages  of  the  American 
inquiry  as  follows;  "A  careful  study  policy  of  what  may  be  called  "free 
of  the  evidence  has  convinced  me  that  trade"  ia  railwaj^  construction,  and 
in  the  long  run  State  control  ends  in  in  public  service  industries,  are  sub- 
keeping  down  the  best  to  the  level  jecto  well  treated  by  H.  R.  Heyer 
of  the  worst,  and  that,  taking  them  in  his  works,  "Government  Reeiua- 
for  aU  in  all,  the  private  railway  com-  tion  of  Railway  Rates,"  and  "Muni- 
panies  of  England  and  the  United  cipal  Ownership  in  Great  Britain." 
States  have  served  the  public  better  ■  A'nte,  chap,  i,  f  10;  chap,  tii, 
than  the  government  railways  of  the  {54. 
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change  in  public  opinioa  took  pl&ce,  and  the  extension  of  municipal 
trading  has  progr^sed  in  En^and  with  a  rapidity  which  increased 
p-eatly  aa  the  century  drew  towards  its  close.  The  sphere  of  munici- 
pal trading  activity  in  England  has  included  markets,  slaughter 
houses,  cold-air  stores,  ice  manufactories,  the  sale  of  surplus  ice, 
municipal  bathing  establishments,  municipal  water  works,  municipal 
gas  works,  street  railroads,  electrical  works,  the  erection,  furnish- 
ing, and  management  of  dwellings  and  lod^ng  houses,  working 
stone  quarries,  building  street  cars,  providing  buildings  for  enter- 
tainments and  for  music,  laying  out  race-courses,  the  undertaking 
of  telephone  service,  the  sale  and  distribution  of  milk,  and  the  like.* 

'  Prof.  Dicey,  in  his  Lectures  on  the  pubhc  without  restrictioii  haa  been 
The  Belatuyn  between  Law  and  Public  dem&nded  from  Pariioment.  Hvini- 
Opinionin  England,  Boya -."At  to  Muni-  dpal  battling  establifihrneots  have  be- 
aptU  Trading.  —  At  the  beginning  of  oome  common,  as  well  as  the  fouD- 
the  nineteenth  century  Enguah  muni-  dation  of  municipal  waterworks,  and 
cipal  corporations  took  little  part  in  mnce  the  middle  of  the  century  the 
trade ;  they  did  not,  in  cenerat,  engage  BUppIy  of  gas,  which  up  to  that  date 
in  businesa  which  othenvise  would  haa  been  wholly  in  the  hands  of  com- 
have  been  carried  on  for  profit  by  panies,  has  in  many  cases  pained 
private  persons  or  companies.  In  under  the  management  of  local  au- 
truth,  the  old  corporations  which  thorities.  Tramways  (1868-69)  were 
were  reformed  by  the  Municipal  first  constructed  and  owned,  and  since 
Corpoiations  Act,  1835  (6  &  6  ^\^ill.  a  later  date  (1882-1892)  have  been 
IV.  c,  76)  were  not  adapted  for  enter-  worked  by  municipalities,  whilst  since 
ing  into  trade.  As  we  have  seen,  they  1889  electrical  works  have  been  car- 
were  comipt  and  inefGcient,  and  ried  on  by  municipalities,  and  the 
shirked  even  the  duties  which  generally  fact  is  now  clearly  recognized  that 
belonged  to  civic  authorities;  they  all  or  the  greater  number  of  tramways 
were  the  object  of  deep  distrust;  no  will  ultimately  become  municipal  prop- 
one dreamed  of  increasing  their  sphere  erty.  Before  180O,  local  authoiities 
of  action.  It  was  not  till  municipal  had  little  concern  with  house  build- 
reform  had  worked  its  salutary  effects  ing,  and  the  Labouring  Classes'  Lodg- 
that  any  popular  feeling  grew  up  in  ing  Houses  Act,  1851  (14  &  15  Vict, 
favor  of  the  management  of  trades,  c.  34)  reniained  a  dead  letter.  Under 
which  might  concern  the  public  in-  the  Hausing  of  the  Working  Classes 
terest,  by  municipal  coiporations.  Act,  1890,  local  authorities  now  pcasess 
Nor  was  municipal  trading  during  the  large  powers  of  buying  up^  insanitaiv 
Benthamite  era  in  harmony  with  the  areas,  of  demolishing  insanitary  build- 
liber^sm  of  the  day.  A  gradual  ings,  of  letting  out  £nd  to  contractors 
change  of  public  opinion  may  be  dated  under  conditions  as  to  the  rebuilding 
from  about  the  middle  of  the  century,  of  dwelling  for  the  poor,  and  of  self- 
Since  1850  the  extension  of  municipal  ing  to  private  persons  the  buildings 
trading  has  progressed  with  a  rapidity  thus  erected.  Hunimpalities  have 
which  incres^ed  greatly  as  the  century  at  the  same  time  received  powers  to 
drew  towards  its  close;  the  market  build  additional  houses  on  land  not 
rights  of  private  owners  have  been  previously  built  upon,  and  to  erect 
bought  up  by  municipalities;  markete  furnish,  and  manage  dwellings  ana 
so  purchased  have  often  turned  out  lodging-houses.  They  have  also  en- 
lucrative  properties,  and  we  find  that  tered  into  various  trades.  They  have 
the  more  recent  developments  (of  eraplc^ed  themselves,  e.  g.,  in  biming 
municipal  trading)  in  connection  with  dust  into  morter,  in  working  stone 
municipal  markets  include  slaughtei^  quarries,  in  building  tram-cars,  in  the 
houses,  cold-air  stores,  ice  manu-  provision  of  building  for  entertain- 
factories,  and  the  sale  of  surplus  ice,  mente  and  for  music,  in  laying  out 
and  that  the  right  to  sell  the  ice  to  lace-oourses,  in   the  manufacture   of 
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But  in  America,  although  there  has  been  a  steady  tendency  to 
enlai^  the  scope  of  the  public  utilities  which  may  be  conducted  by 
municipalities,  the  limiiatuma  and  restnctiom  placed  upon  legisla- 
tive authoriiy  by  the  ■written  Comtitviiona  of  the  respective  States  has 
hitherto  formed  an  obstacle  which  has  prevented  the  development 
of  municipal  trading  to  any  degree  which  even  tends  to  approach 
the  extent  to  which  it  exists  in  En^and.    Whether  the  legislature 

m    the_TTr^iti>fl    Rtafw   oaT\    Alithnriw   a.    miml.>ipoi;ty    fp    pftTTJ   ft"    a 

business  forthe  benefit  of  its  inhabitants  must  be  determined  by 
considCTJng  whethpr  the  f^ftrryjng  ""  "^  such  bM»'"f'fM  "n"  bi*  i-a- 
jgardcd  M  0  pvblix;  s^vice.  Thb  inquiry  underlies  every  attempt  to 
confer  upon  a  municipality  the  power  to  exercise  trading  functions. 
If  such  a  business  is  to  be  carried  on,  it  must  be  with  money  raised 
by  taxation,  and  it  is  settled  In  the  United  States  that  the  legislature 

electrical  fltUngB,  in  the  undertakinK  cialism,  and  who,  if  he  expreeKS  him- 
of  telephone  services,  in  the  sale  &aa  self  with  satirit^  exsgger&tioQ,  meanB 
distribution  of  milk,  and  the  like,  boneetly  to  depict  matters  paasing 
The  desires,  moreover,  of  municipaU-  before  our  eyes:  'The  practicaJ  man, 
ties  have  outstripped  the  powers  oblivious  or  contemptuous  of  aaj 
hitherto  conceded  to  them  by  Parlia-  theory  of  the  socie]  orsanism  or 
ment.  They  desire  to  run  omnibuges  general  principlea  of  socioT  organiia- 
in  comiection  with  tramways;  they  tion,  has  been  forced,  by  the  necessi- 
wish  to  construct  baioars,  aquaria,  ties  of  the  time,  into  an  ever-deepen- 
shops,  and  winter  gardens;  they  wish  iog  collecUviat  channel.  Socialism, 
to  attract  visitors  to  a  district  oy  ad-  of  course,  he  still  rejects  and  despises. 
vertisinK  its  merits.  No  one,  in  short.  The  individualist  town  councillor  will 
can  aenously  question  that,  for  good  walk  along  the  municipaJ  pavement, 
or  bad,  the  existence  of  municipal  lit  b^  municipal  gas,  and  cleansed  by 
trading  is  one  of  the  salient  facta  of  municipal  brooms  with  municipal 
the  day,  and  that  it  has  since  the  water,  and  seMng,  by  the  municipal 
middle  of  the  nineteenth  century  ac-  clock  in  the  municiiwi  market,  that 
quired  a  new  character.  The  trades,  he  ia  too  early  to  meet  his  children 
if  so  they  are  to  be  called,  which  were  coming  from  the  municipal  school, 
first  undertaken  by  local  authorities,  hard  by  the  county  lunatic  asylum 
were  closely  connected  with  the  fuoe-  and  muuicipat  hospital,  will  use  the 
tions  of  municipal  government.  At  national  telegraph  system  to  tell 
the  present  day  municipal  trading  is  them  not  to  walk  through  the  muni- 
becoming  an  active  competition  for  cipal  park,  but  to  come  by  the  muni- 
bunness  between  municipalities  sup-  cipal  tramway,  to  meet  aim  in  the 
ported  by  the  rates,  and  private  municipal  Trading  room,  by  the  muni- 
tradera  who  can  rely  only  on  their  cipal  art  gallery,  museum,  and  library, 
own  resources.  The  aim,  moreover,  where  he  intends  to  consult  some  of 
of  municipal  trading  is,  ot|  the  face  of  the  national  publications  in  order  to 
it,  to  use  the  wealth  of  the  ratepayers  prepare  bis  next  speech  in  the  muni- 
in  a  way  which  may  give  to  all  the  cipal  town  hall,  in  favor  of  the  nation- 
inhabitants  of  a  parbcular  locality  ahtatian  of  canals  and  the  increase  of 
benefits,  e.  g.,  in  the  way  of  cheap  government  control  over  the  railwav 
locomotion,  which  they  could  not  ol>-  system.  "Socialism,  blt,''  he  wiU 
tain  for  themselves.  Here  we  have,  say,  "don't  waste  the  time  of  a  pioc- 
in  fact,  in  the  most  distinct  form  the  ti<^  man  by  jour  fantastic  absurdities. 
eSort  to  equalise  advantages.  The  Self-help,  sir,  individual  self-help, 
present  state  of  things,  indeed,  can  that's  what's  made  our  city  what  it 
in  no  way  be  more  vividly  descril>ed  is."'  (Cited  as  language  of  Sidney 
than  by  using  the  words  of  an  author,  Webb  by  George  Eastgate,  Timet, 
who  is  certainly  no  opponent  of  ao-  Saturday,  August  23,  1902,  p.  6.)" 
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can  autiiorize  a  municipalit;  to  tax  its  inhabitants  only  for  jnAltc 
purposes.  This  ia  the  unifonn  rule,  of  law  in  the  United  States.'  It  ' 
is  not  easy  to  determine  in  every  instance  whether  a  benefit  con- 
ferred upon  many  individuals  in  a  communis  can  be  called  a 
"public  service  "  within  the  meaning  of  the  rule  that  taxes  can  be 
laid  only  for  public  purposes.  In  general,  however,  it  may  be  said 
that  the  promotion  by  taxation  of  the  private  interests  of  many  indi- 
viduals is  not  a  public  service  within  the  meaning  of  the  Constitu- 
tion.* Constitutional  questions  concerning  the  power  of  taxation 
necessarily  are  largely  historic  questions.  The  Constitution  must 
be  interpreted  as  any  other  instrument  with  reference  to  the  circum- 
stances under  which  it  was  framed  and  adopted,  and  it  has  been  said 
that  there  is  nothing  in  the  history  of  the  adoption  of  the  Constitu- 
tion of  Massachusetts  that  gives  any  countenance  to  the  theory  that 
the  buying  and  selling  of  commoditiea  a]  gerteral  trade,  sveH  as  coal 
and  wood,  for  the  use  of  the  inhabitants  was  regarded  at  that  time 
as  one  of  the  ordinary  fuactions  of  the  government  which  was  to  be 
established.  There  are  nowhere  in  that  Constitution  any  provisions 
which  tend  to  show  that  the  government  was  establish^  for  the 
purpose  of  carrying  on  the  buying  and  selling  of  such  merchandise 
as,  at  the  time  when  the  Constitution  was  adopted,  was  usually 
bought  and  sold  by  individuals,  no  matter  how  essential  the  business 
might  be  to  the  welfare  of  the  inhabitants.'   Hence,  it  has  been  held 

'  Opinion  of  the  Justices,  1S5  Haaa.  stitution.     Whatever  the  theoiy  was, 

698.  towns,    in    fact,    under    the    colony 

■  OpmJon  of  the  Justices,  15S  Mass,  charter,  and  for  some  time  under  the 

598.  province   charter,   often   acted   as   if 

'  In  Opinion  of  the  Justices,  155  their  powers  were  limited  only  by  the 

Uaas.  598,  which  is  distinguished  for  opinion  of  the  inhabitants  as  to  what 

its  research  and  aUlity,  it  is  said :  was  best  to  be  done.     Tliis  was  the 

"The  eariy  usages  of  uie  towns  un-  result  of  their  peculiar  situation  and 

doubtedly  did   not  e:diaust  the  au-  conditions,  and  the  powers  of  towns 

thoiity  wliich  the  le^lature  can  eon-  or  of  the  seneral  court  were  not  much 

fer  upon  municipalities  to  levy  taxes,  considerea.     The  exercise  of  tiiese  ex- 

Citiee  and  towns,  since  the  adoption  traordinary  powers,  however,  gradually 

of    the   Constitution,    have   been    au-  died    out.      The   purposes   for   wtiich, 

thoriied  to  levy  taxes  for  many  other  by  the  province  laws,  towns  were  au- 

purposee  than  tliose  for  which  taxes  thorised  to  raise  money  were  for  tlie 

were  then  levied.     Up  to  the  present  mtunteoancs  of  highways,  the  support 

time,  however,  none  of  the  purposes  of  the  ministiy,  schools,  and  the  poor, 

for  which  cities  and  towns  have  been  and  for  the  oefraying  of  other  neces- 

authorized    to    raise    money    has    in-  sary  charees  arising  within  the  town, 

eluded  anything  in  the  nature  of  what  The    words    'necessary    chareea'    are 

is  commonly  called   'trade'  or  'com-  stiU  retained  in  the  statutes,  but  they 

mercial   busineas.'      Instances   can   be  have  been  strictly   construed  by   the 

found  of  amne   very  curious  i^sUi-  courts.    We  do  not  find  either  m  the 

tion  by  towns  in  the  colonial  antfpro-  colony    or    the    province    laws    any 

vineial  times,  some  of  which  would  lujslation  relating  to  tlie  buying  and 

certainly  now  be  thought  to  be  beyond  seuing  of  coal  or  wood  by  towns  for  tbe 

the  powers  of  towns  under  the  Con-  use  of  the  inhabitants,  or  any  legisla- 
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that  not  only  has  the  legislature  no  authority  under  the  Constitution 
to  pass  laws  enabling  towns  by  gifts  of  money  or  loans  of  bonds  to 
asei^  individuals  or  corporations  to  establish  or  carry  on  manu- 
.  facturing  of  various  kinds  within  or  without  the  limits  of  the  towns, 
but  also  that  the  towns  themselves  cannot  be  empowered  under  it 
to  establish  vumujactories  entirely  on  their  own  account,  and  run 
them  by  the  ordinary  town  officers  or  otherwise.'  Nor  can  the  leg- 
islature avihorize  a  city  to  buy  coal  ami  vx>od  and  sell  and  dispose  of 
them  to  its  inhabitants  in  the  absence  of  special  circumstances  re- 
quiring the  intervention  of  a  public  agency  for  the  protection  of  its 
citizens.*  But  if  special  drcumatances  exist  arising  from  a  great 
scarcity  of  fuel,  great  difficulty  in  obtaining  it,  and  the  inability  of 
the  inhabitants  individually  to  purchase  it,  the  government  might 
constitute  itself  an  agent  for  the  relief  of  the  communis  by  obtain- 

tion  on  any  similar  subject.     It  is  of  the  committee  in  1774  shows  that 

postdbte  that  there  may  be  found  in  the  from  March,  1769,  to  March,  1774,  the 

records  of  some  town  a.  vote  or  votes  quantity  of  com  and   rve  purchased 

showing  that  the  town,  in  an  emergency,  was  5,^6  bushels  and  that  the  stock 

was  authorized  to  buy  wood  or  coal  on  hand  was  376  busheb.    It  is  appar- 

for  the   purpose  of  supplying   its   in-  ent  that  the  original  purpose  was  to 

habitants  with  fuel,  but  we  nave  not  provide   against   a   famine,   and    that 

found  any.    Certainly  it  was  not  usual  it  was  not  the  intention  of  the  town 

for  towns  to  supply  their  inbabilaDte  to  assume  the  buBinesB  of  buying  and 

with  fuel,  unless  they  were  paupers,  selling  all  the  grain  which  the  Lohabi- 

Neither   was   it    usiial    for    towns    to  tanta  needed,  but  of  keeping  such  an 

supplv   their  inhabitants   with  grtun  amount  in  store  as  ~  ~"  ~~ 


other  commodities.     We  know  of  order  that  small  quantities  might  be 

no  instance  of  this  being  done  except  obtained,   particularly  by   the   poorer 

bv  the  town  of  Boston.     In  the  fall  inhabitants,  at  what    the   selectmen, 

of  1713  there  was  a  scarcity  of  grain,  or  a  committee   of  the  town,  or  the 

and  the  general  court  prohibited   the  town  itself,  deemed  reasonable  prices, 

exportation    of    it.      1    Prov.    Laws  On  May  25,  1795,  the  town  voted  to 

^tftte   Ed.),    p.   233.      The   town    of  sell   the  granary.     This  action  of  the 

Boston,  in  Harch,  1713-14,  voted   to  town  of  Boston  was  an  exception  to 

1^  in  a  stock  of  grain  to  the  amount  the  usages  of  towns,  and  it  appears 

of  5,000  bushels  i^  com,  and  to  store  from  the  reports  of  committees  that 

it  in  some  convenient  place,  and  it  was  before    the    Revolution    it   hod   come 

left  to  the  selectmen  to  mspose  of  it  to  be  considered  as  of  doubtful  es- 

as   they   saw  fit.      Eighth   Report   of  pediency,  and  during  the  Revolution, 

Record  CommiseioneiB.   pp.   101,   104,  or  not  loujg  after,  it  was  discontinued." 
After  that,  as  shown  by  the  records.         '  Opimon   of   the   Justices,  58  Me. 

the  town  regularly  bought  and  storea  591.    See  also  Maikley  v.  Mineral  Citj, 

grain,  and  sold  it  to  the  inhabitants,  68  Ohio  St.  430. 
as  late  as  1775,  and  perhaps  later;       *  Opinion    of    the    Justjoes,     155 

and  it  eat^liahed  two  granaries,  one  Mass.    598;     Opinion   of   the   Justices 

of  widch,   in   the   common,   remained  (In   re    Municipal    Fuel    Plants),    182 

in  use  probably  as  longu  the  town  Mass.   605 j    Baker  v.   Grand   Rapids, 

bought  and  sold  groin.    Whether  after  142   Mich.  687.     A  city  may  receive 

the  Revolution  the  town  continued  to  property,  real  and  personal,  by  devise 

buy  grain,   we   are  not  informed,   as  ana  bequest  for  the  purpose  of  pTO»- 

the   records   have   not   been   printed,  pecting    for    and    developing    a    coal 

The  amount  which  could  be  sold   to  mine  at  or  near  the  city.     Delaney  e. 

_!.-_    i:_:.-J    A-  a.i:_-    <.*  !/■._     r^i.      a '«,  ch»p,  OD 
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ing  an  adequate  or  reasonable  supply  of  fuel,  and  money  expended 
for  that  purpose  would  be  expended  for  public  use.'  For  similar 
reasons  a  city  has  no  authority  to  engage  in  the  business  of  buying, 
gelling,  or  dealing  generally  in  real  estate,  either  as  principal  or 
broker,  notwithstanding  the  fact  that  it  may  have  power  to  acquire 
such  real  estate  aa  may  be  necessary  for  its  corporate  purposes.* 
The  fact  that  a  city  is  authorized  to  maintain  water  works  does  not 
justify  it  in  embarking  in  a  general  jdwmbing  bvsineaa  of  selling  sup- 
plies and  materials  to  private  citizens  and  doing  contract  work  in 
placing  the  same  upon  their  premises.' 

'  Opinion  of  Uie  Justices,  182  Uass.  aysteni,  to  provide  for  proper  sanita- 
605.  tion,  and  to  promote  tbe  general  suc- 

*  Haywood  o.  Red  Cliff,  20  Colo,  ceas  of  the  enterprise;  But,  surely, 
33.  lliat  general  authority  to  a  it  was  never  contemplated  that  the 
municip&lit^r  to  purchase  and  hold  city  should  engaxe  in  a  general  plumb- 
property  will  not  be  conetrued  to  ine  buuness,  and^  in  tbe  course  tnereof , 
Buthoriie  it  to  do  so  for  speculation  sell  supplies  and  mal«ria]s  to  private 
or  profit,  see  ante,  |  S77.  But  it  has  citiiens,  and  do  contract  work  in 
been  held  that  a  purchase  of  real  placing  the  same  upon  their  premises. 
estate  by  one  of  the  municipalities  of  Aa  incident  to  the  general  powers  con- 
the  city  of  New  Orleans  with  a  view  ferred  upon  the  waterwork  commis- 
to  divide  it  into  lots  and  streets  and  to  sioneis,  it  was  lawful  for  them  U>  order 
resell  it  for  the  purpose  of  improving  all  work  done  which  was  necessarr 
the  cleanliness  and  salubrity  of  the  for  connecting  the  city's  mains  with 
city  and  the  convenience  of  the  streete  the  pipes  of  water  consumers,  or  for 
is  authorized  by  statutory  authority  protecting  the  city's  property  from 
"to  maintain  the  cleanliness  and  mjury  or  destruction,  or  for  i^quirinf 
salubrity  of  the  city  and  to  secure  the  citizens  to  pay  for  the  water  furnished 
Bofet;  And  convenience  of  passing  the  to  them;  but  they  could  not,  without 
streets  and  squares."  But  qutere  overst«pping  the  oounds  of  their  au- 
Hunicipality  No.  1  v.  McDonough,  2  thority  m  the  premises,  engage  in  a 
Rob.  (La.)  244.  business  purely  for  gain,  and  the  carry- 

*  Keen  v.  Waycro«a,  101  Ga.  588.  ing  on  ol  which  was  not  essential  to 
In  this  case,  Lampkin,  P.  J.,  said:  the  accomplishment  of  a^  of  tbe 
"We  have  no  doubt  that,  under  the  purposes  above  indicated.  The  water- 
Act  of  18Sd,  upon  which  the  city  rests  works  commissioners  also  have  the 
its  defence,  its  board  of  commissoners  power  to  require  that  all  plumbins 
have  ample  power  to  take  such  steps  connected  with  the  waterworks  shaH 
as  are  needful  in  order  to  render  the  be  done  in  such  manner  as  will  elTect- 
wat«rworks  system  of  the  city  effi~  uat«  these  purposes,  and  to  that  end 
cient  and  beneficial  to  the  public,  may  supervise  the  plumbing;  but  it 
See  Acts  1889,  p.  829.  But  the  posi-  is  one  thing  to  devise  a  plan  by  which 
tion  of  the  city  that,  to  bring  about  such  work  shall  be  done,  and  quite 
this  result,  it  was  necessary  to  engage  another  thing  to  do  the  work  itself." 
in  the  plumbing  business,  is  utterly  Power  to  pave  Ihe  cily  slreelB  confers 
untenable,  because  obviously  not  well  authority  on  the  city  to  purehaae  a 
founded  in  fact.  It  might  as  reasonably  stone  quarry  beyond  Ite  limits  in  order 
be  uiged  that,  in  order  to  satisfy  its  to  obtain  stone  for  use  in  pavii^  them, 
patrons,  it  was  necessary  for  the  city  Schneider  v.  Menasha,  118  Wis.  298. 
to  embark  in  the  ice  budnees,  as  an  But  in  this  case  no  question  arose 
incident  to  its  ri^ht  to  supply  good  as  to  tbe  power  of  tbe  city  to  quarry 
drinking  water  to  its  citisens.  It  was  and  sell  stone  to  individuals  and  eor- 
doubtless  the  intention  of  the  legislo-  poiattons.  A  eontmry  view  was 
ture  to  confer  power  upon  the  muni-  adopted  by  the  Supreme  Court  of 
cipol  authorities  to  do  everytiiing  Appeals  oi  Virginia,  in  Duncan  v. 
essential  to  the  establishment  and  Lynchburg,  2  Va.  Dec.  700,  34  8.  E. 
muntenance  <rf  tbe  dty's  waterworks  Rep.  964,  and  in  Donable  v.  Harriooo- 
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§  1293.  Manlclp&l  Ownvshlp;  PubUe  and  CHty  PnipotM.  —  The 
politico-economical  question  of  municipal  ownership  and  operation 
plays  an  important  part  in  all  public  utilities,  but  does  not  require 
to  be  discussed  here.'  The  funds  of  a  municipality  being  derived 
from  the  people  either  by  taxation,  or  by  other  revenue  received  for 
public  purposes,  there  is,  of  course,  tiie  inherent  condition  attached 
to  all  public  utilities  constructed  at  the  expense  or  on  the  credit  of 
a  municipality  that  they  shall  be  public  in  their  character.  But  in 
addition,  limitations  are  sometimes  to  be  fouttd  in  the  G>nstitutioDS 
of  the  States  which  place  express  restrictions  upon  the  power  of  the 
municipality  to  embark  its  capital  and  credit  in  a  qwrn-commercial 
enterprise,  even  though  it  be  for  a  public  end.  Thus,  the  Constitu- 
tion of  the  State  of  New  York  declares  that  no  "county,  city,  town, 
or  village  shall  be  allowed  to  incur  any  indebtedness  except  for 
county,  city,  town,  or  village  purposes."  *  A  constitutional  provi- 
sion such  as  this  of  necessity  circumscribes  the  scope  of  municipal 
effort,  and  interposes  an  obstacle  to  embarking  in  enterprises  which 
are  not  local  and  municipal  in  their  character.  It  has  been  said  that 
a  "city  purpose"  is  of  necessity  a  public  purpose  limited  or  applied  to 
a  city.'    But  a  complete  definition  of  a  "city  purpose"  is  not  possible 

bur|[,  104  Vb.  533,  as  to  the  power  of  a  dtiien   and    taxpa^,   be    is,   by 

a    citjr    to    purchase    and    opeiate    a  reason  of  that  tACt,  entitled  m  a  proper 

quaiT7  beyond  ita  limits.    In  Attorney  case    to    an    injunction    against    the 

Genenl    o.    Detroit,    150    Mich.    310,  municipabty.     Keen  v.  Wayoroos,  101 

it  was  held  that,  without  an  expreta  Ga.  588. 

Kint  of  the  power,  a  city  cannot  em-  '  ArOe,  chap.  i. 
rk  in  the  manufacture  of  paving  *  New  York  Const.  1894,  {  10. 
brick  for  use  upon  its  own  streets  ■  Chapman  v.  New  York  City,  168 
when  suitable  bnck  is  purchasable  in  N.  Y.  80,  87.  It  has  also  been  dedared 
the  open  market,  and  the  manufacture  that  ^nerally  the  purpose  must  be 
thereof  is  not  necessaiy  to  the  exercise  necessary  for  the  common  Kood  and 
of  the  city's  power  to  pave  ita  streets,  general  welfare  of  the  people  of  the 
A  eomj^iTiant  in  a  suit  to  enjoin  municipality,  sanctioDed  by  ita  citi- 
the  city  from  ille^^v  enga^pn^  in  xens,  public  in  character,  and  author- 
buainess  is  not  entitlea  to  rebef  if  it  ized  by  the  legislature.  Sun  Fublishiiw 
appears  that  he  is  in  conMnaiion  mih  Assoc,  v.  New  York  CSty,  152  N.  Y. 
uHer  dealers  in  the  same  line  of  business  257,  264.  The  eonttnietion  of  a  mon- 
in  violation  of  the  provisiona  of  the  ument  under  legislative  authority 
statute  of  the  State  for  the  purpose  of  wi1^n  the  city  in  memory  of  the  sot- 
enhancing  and  controlling  the  price  diers  and  sailors  of  the  dty  who  died  in 
of  the  eonunodity;  and  also  if  it  ap-  the  service  of  their  country  in  the  war 
pears  that,  although  he  is  also  a  tax-  for  the  Union  is  a  Intimate  "  city  pur- 
payer,  the  city  did  not  suffer  any  pose."  Parsons  v.  V&a  Wyck,  56  N.  Y. 
damage  by  engaging  in  the  buaineBs.  App.  Div,  329.  The  construction  and 
Baker  v.  Grand  Rapids,  142  Mich.  6S7.  operation  under  legislative  sanction  at 
'  The  fact  that  the  plaintiff  in  the  suit  on  eUctric  light  plant  and  ryriMm  by  a 
is  en^ged  in  the  same  line  of  business  city  for  the  use  of  itself  and  its  in- 
and  IS  damaged  by  the  competition  kaoitants  is  a  ""city  puipoee."  He- 
of  the  city  therein  does  not  ^ve  any  quemboui^  r.  Dunkirk,  49  Hun  (N.  Y.), 
standing  to  obtain  relief  against  the  550.  See  also  Thomson-Houston  Elec- 
ille^  act  <rf  the  municipabty  in  en-  trie  Co.  v.  Newton,  42  Fed.  Hep.  723. 
gaging  in  such  buuness,  but  if  he  is  -'County  purposes"  and    I'd^  pur- 
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in  view  of  the  immense  variety  of  objects  which  have  been  found  to 
be  necessary  to  the  health  and  welfare  of  modem  municipalities.' 
Each  case  must  depend  largely  upon  its  own  facts,  and  the  mean- 
ing of  these  words  must  be  evolved  aa  successive  cases  arise  by  a 
process  of  exclusion  and  inclusion  in  judicial  construction.*    The 

poaea"     dietiivuished,     Knoxville    v.  than  for  one  within  such  limits,  and 

Lewie,  12  Lea  ^enn.),  180.  there  it  just  as  much  reaaon  for  aJlow- 

*  Bun  Pub.  Aaaoc.  v.  New  York  ing  it  to  be  incurred  in  the  one  caae  as 
CS^,  152  N.  Y.  257.  See  New  York  in  the  other.  The  citiee  of  New  York 
C5ty,  Hatt«r  of,  99  N.  Y.  569.  and  Brooklyn  ai«  intimately  connected 

*  People  V.  Kelly,  76  N.  Y.  475;  in  many  waya,  by  buaineas,  social,  and 
Chapman  v.  New  York  Gty,  168  N.  Y.  ciHnmerciaJ  tien.  Thousands  who  do 
80.  In  Peopk;  v.  Kelly,  76  N.  Y.  475,  buBinesB  in  the  one  city  do  buainess  in 
it  was  held  that  the  comintction  oj  the  the  other.  The  port  m  New  York  in- 
Brooklyn  Bridge  over  the  East  River  dudea   the   whole   river  at   the   place 


ini^ht  be  authorized  by  the  legiBlature  world  which  flaws  into  that  port  is 

to  incur  indebtedness  without  violate  discharKed  on  each  side  of  the  river. 

ing  the  constitutional  prohibitions.    In  To  brio^  such  a  water  separating  two 

diacusaing  what  are  "city  purposes,"  such  cities  must  be  a  city  purpose  of 

Earl,  J.,  a  very  able  judge,  said  (p.  each  city.    The  bridge  will  be  for  the 

487):   "It  would  not  be  a  city  purpoae  common  benefit  of  alt  the  citizens  of 

for  the  city  of  New  York  to  cuild  a  both  cities^  and  each  citizen  will  have 

Inroad  frcm  that  city  to  Philadelphia,  the  same  right  to  use  it  aa  eveiy  other 

ot  to  improve  the  navigation  of  the  eitiaen.     It  would  have  been  a  city 

Hudson  Biver  generally,  Detween  that  purpose  if  either  city  bad  been  au- 

city  and  Albany,  although  incidental  thorized  to  build  the  whole  of  the 

benefits  might  Sow  to  the  city.    Such  bridge,  and  it  is  no  less  so  that  both 

works   have   never  been   regarded   as  are  to  unite  in  building  it.     It  has  al- 

witbin  the  k^timate  scope  of  munid^  ways  been  the  policy  of  this  State  for 

pal  Rovemment.     On  the  contrary,  it  two  towns  Beparated  by  a  Btrcam  of 

woufi  be  a  city  purpose  to  purchase  a  water  to  brid^  the  stream  at  joint  ex- 

BUppiyof  wateroutsideot  thecity,  and  pense  and  the  construction  of  such  a 

convey  it  into  the  city,  and  for  such  a  bridge  is  a  town  purpose  of  each  town. 

purpose  a  city  debt  could  be  created.  If  the  legislature  could  not  authoriie 

So  lands  for  a  park  for  the  health  and  these  two  citieB  to  incur  debt  for  the 

comfort  of  the  inhabitants  of  a  city  construction   of   this   bridge,    then   it 

could  be  purchased  outside  of  a  ci^  could  not  authorize  towns  to  incur 

limits,  and  ^t  conveniently  near  there-  debt  Tor  the   construction   of   bridges 

to.     Such  unprovements  are  for  the  over  streams  dividing  them,    That  it 

common  and  general  benefit  of  all  the  was   intended   by   this   clause   in   the 

dtizenSj  and  l^ve  always  been  regarded  Constitution  to  prohibit  towns  from 

as  within  the  scope  of  municip^  gov-  incurring  debt  for  such  a  purpoae  will 

emment;     and    so    too    highways    or  not,  it  is  believed,  be  claimed  by  any 

atreets  leading  into  a  citv  or  village  one.    Suppose  this  river  had  been  like 

may  be  improved,  provioed   the  im-  the  Thames  in  London,  or  the  Seine  in 

provementa  be  confined  within  such  Paris,  wholly  within  the  dty  of  New 

limits  that  they  may  be  regarded  as  York,  it  would  not  be  disputed  that  it 

for  the  common  benefit  and  enjoyment  would   have   been   a   city   purpose   to 

of  all  the  citizens.    It  cannot  therefore  bridge  it.    Can  it  be  any  less  so  that  the 

well  be  held,  as  claimed  by  the  learned  river  divides  what  would  otherwise  be 

counsel  for  the  appellants,  that  what  one  citv7    Suppose  this  river  had  been 

is  meant  by  a  city  purpose  is  some  a    small    stream,    like    those    usually 

work   or  expendituiB  within   the  city  dividing  towns  which  could  be  crossed 

limits.    There  could  be  no  good  reason  only  by  a  bridge,  would  not  the  con- 

for  such  a  limitation.     It  could  be  no  struction  of  the  oridge  have  been  a  dty 

worse  for  a  dty  to  incur  debt  for  a  purpose,  just  as  its  construction  would 

dty  purpose  outside  of  the  dty  limits  nave  been  a  town  purpose  if  it  ba4 
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legislature,  when  legislating  in  view  of  a  constitutional  limitation 
such  as  this,  must  determine  in  the  first  instance  what  is  a  municipal 
purpose.  Its  decision  is  not,  however,  final.  When  its  act  is  ques- 
tioned as  conSicting  with  this  constitutional  limitation,  the  courts 
must  determine  whether  debt  is  authorized  to  be  incurred  for  a 
purpose  not  municipal.  But  as  the  dividing  line  between  what  is  a 
municipal  purpose  and  what  is  not  is  in  many  cases  shadowy  and 
uncertain,  great  weight  should  be  given  by  the  courts  to  tiie  legisla^ 
live  determination,  and  its  action  should  not  be  annulled  unless 
the  purpose  appears  clearly  to  be  one  not  authorized.'  While  city 
purposes  will  usually  Hnd  their  development  within  the  municipal 
limits,  such  purposes  are  not  necessarily  limited  to  a  work  or  ex- 
penditure within  the  city.  It  may  be  a  city  purpose  to  purchase 
lands  outside  the  boundaries  of  the  city,  but  conveniently  situated 
with  reference  thereto,  for  the  purpose  of  creaiing  a  public  park  for 
the  benefit  of  the  inhabitants  of  the  city,'  Similarly  a  city  may  be 
empowered  to  purchase  lands  in  adjoining  rural  territory  for  %ae  as 
cemeteries'  or  for  the  preservation  of  the  public  health  it  may  pur- 
chase land  beyond  its  boundaries  for  a  hospital  or  peathotue,  and  so 
remove  the  danger  of  infection.*  But  when  the  city  goes  beyond  the 
city  limits,  the  purpose  must  be  primarily  for  the  benefit,  use,  or 
convenience  of  the  city  as  distinguished  from  that  of  the  public  out- 
side of  it,  although  they  may  be  incidentally  benefited,  and  the  work 
must  be  of  such  a  character  as  to  show  plainly  the  predominance  of 
that  purpose;  and  the  thing  to  be  done  must  be  within  the  ordinary 
or  proper  range  of  municipal  action.  If  the  enterprise  is  of  such  a 
character  that  it  may  justly  be  described  as  indicating  an  underly- 
ing purpose  different  from  the  city's  use  and  convenience,  and 
creates  in  the  impartial  mind  a  conviction  that  the  use  and  benefit 
of  the  city  are  but  pretexts  disguising  some  foreign  and  ulterior  end, 
the  attributes  of  a  city  purpose  must  be  denied  to  it.' 

S  1294.  Samo;  Oonstruetlon  and  OwiMnh^  of  Baflwayi;  Otty 
Porpoaei.  —  Common  hi^ways  in  this  country  have  always  been 
placed  under  the  special  care,  supervision,  and  control  of  municipal 

been  between  two  towns?    The  aiie  of  569.    See  also  Matter  of  FUtbuah,  60 

the  river  and  the  ma^itude  of  the  work  N.  Y.  398;  Holderc.  Yonkera,  39N.y. 

certainly  does  not  strip  the  bridge  of  the  App.  Div.  1. 

municipal   character   which    it    would         '  Matter  of  New  York  City,  99  N.  Y. 

otherwise    have,"      See    further  ante,  569,  588. 

ciiapteriv.,  as  to  what  are  municipal  or         *  Matter  of  New  York  CSty,  99  N.  Y. 

corporate  powers  and  purposee.  669,  588. 

'  People  V.  Kelly.  76  N.  Y.  475.  489.        *  Matter  of  New  York  CHty,  99  N.  Y. 

■  Matter  of  New  York  City,  99  N.  Y.  569,  590. 
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or  local  authorities  upon  which  devolves  the  duty  of  keeping  them 
in  suitable  repair  ss  well  as  the  duty  of  providing  sufficient  ways  to 
satisfy  the  requirements  and  the  convenience  of  the  public.  High- 
ways are  not  only  necessary  for  the  welfare  and  convenience  of  the 
people,  but  are  required  by  them.  They  are  public  in  character 
and  authorized  by  the  le^lature.  They  have  existed  from  the 
earliest  times.  In  recent  years  railroada  have  come  into  svch  general 
vae  that  now  a  very  large  percentage  of  the  transportation  of  the 
country  is  done  upon  them.  Such  railroads  when  owned  and 
operated  by  individuals  or  corporations  are  not  common  highways 
in  the  sense  that  they  are  under  tlie  care  and  management  of  the 
municipality,  but  as  to  their  purpose,  which  is  transportation  of 
persons  and  property  for  the  public,  they  are,  as  to  such  purpose, 
as  distinctively  hi^ways  as  the  ordinary  street.  It  is  true  that  a 
uniform  fee  is  charged  for  persons  taking  passage  over  them,  but 
this  does  not  differentiate  them  in  their  legal  character  from  other 
highways,  nor  does  the  fact  that  the  highway  is  occupied  by  rails 
in  such  a  manner  as  to  prohibit  its  use  by  teams  and  persons  travel- 
ling on  foot,  distinguish  it  from  others,  for  highways  are  often  con- 
structed for  different  uses.  There  are  ways  for  pedestrians,  others 
for  teams  and  vehicles,  and  still  others  for  equestrians.  The  founda- 
tion of  the  right  of  railroad  companies  to  exercise  the  power  of 
eminent  domain  rests  in  the  fact  that  they  are  highways  for  purposes 
of  passage  and  transportation.'  Having  the  character  of  hi^ways 
and  being  constructed  for  the  same  purpose  as  common  highways, 
railroada,  which  are  necessary  for  the  common  welfare  of  the  people 
of  the  municipality,  required  for  their  use,  public  in  character,  and 
authorized  by  the  le^lature,  are  for  a  city  pvrpose  within  the  mean- 
ing of  the  Constitution  of  the  State  of  New  York,'  and  hence  the 
legislature  may  authorize  a  city  to  enter  into  contracts  with  private 
individuals  for  the  construction  of  such  railroads  upon  the  credit  of 
the  city  and  at  the  city's  expense,  and  to  make  contracts  for  their 
operation.'    The  fact  that  the  statutes  authorizing  the  city  to  con- 

'  Matter  of  Nif^ra  Falls  &  Whirl-  subw&y  railroad  of  New  York  City  waa 
pool  R.  Co.,  108  NT  Y.  376;  People  v.  conetructed  and  ia  operated.  See  also 
.  Kerr  27  N.  Y.  188,  194;  Oloott  v.  Walker  v.  Cincinnati.  21  Ohio  St.  14. 
Fond  du  Lac  Countv,  16  Wall.  (U.  S.)  See  chapter  vi.  for  full  discuBsion  of 
678,  694 ;  Sun  Publiening  Assoc,  v.  New  the  subject  of  aid  to  railroada  by  public 
York  City,  152  N.  Y.  257,  266.  See  and  municipal  corporations.  In  Prince 
more  fully  chapter  xxiv  on  Streets,  v.  Crocker,  1S6  Mass.  347,  it  was  held 
ante.  that  the  Massachusetts  statute  which 

'  Quoted  t^Wa;  i  1293.  authorized    comnaissioners    appointed 

*  %\xa  Pubushins  Assoc,  v.  New  by  the  legislature  to  construct  a  sub- 
York  City,  152  N.  ¥.  257.  Under  this  way  underneath  the  common  and  cer- 
legialatjon    and   authority    the    great  tain  streets  in  the  cit>y  of  Boston  and 


lyCoogle 


2104  UUNICIPAL  COBPOKATIONB  (  1296 

struct  the  railroad  provides  that  if  the  railroad  be  constructed  b; 
the  city  and  at  its  expense,  bonds  of  the  city  shall  be  issued  to  pay 
therefor  is  not  a  violation  of  a  constitutional  provision  prohibiting 
municipalities  from  loaning  their  credit  to  or  in  aid  of  any  individual 
association  or  corporation,  although  the  statute  provides  for  leasing 
the  railroad  to  the  contractor  for  a  term  of  years.* 

§  1295.  Pow«r  of  Stata  to  pravant  Kxtra-tsnitoilal  Intarfaraneo 
nitb  WatMn  and  Watar  Supply.  —  The  pressing  and  increasing  de- 
mands upon  the  supply  of  water  in  rivers  aud  streams  for  irrigation 
and  other  public  uses  and  for  private  consumption,  particuWiy  in 
those  parts  of  the  country  where  the  supply  is  limited  and  inade^ 
quate,  gives  rise  to  questions  not  only  between  parties  within  the 
same  State  claiming  the  right  to  appropriate  the  waters,  but  also  as 
between  adjoining  States  and  in  some  instances  between  munici- 
palities in  adjoining  States.  The  counterpart  of  these  questions 
arises  throu^  the  use  of  rivers  and  streams  for  the  disposal  of 
sewage  and  other  waste  matter.  The  pollution  of  the  streams 
thereby,  with  the  consequent  annoyance  and  injury  to  the  health, 
not  only  of  the  residents  and  citizens  of  the  State  where  the  pollu- 
tion ori^natea,  but  also  to  the  residents  and  citizens  of  adjoining 
States  with  the  consequent  injury  to  property  therein,  has  raised 

which  authorised  the  commisaioners  their  charters  as  to  do  anTthing  tbey 
to  grant  a  lease  of  the  subway  to  any  may  wish,  provided  onh^  that  the 
street  milway  company,  conferred  au-  amendment  does  not  conflict  with  the 
thority  upon  the  commissionera  to  enumerated  laws.  The  meet  that  can 
enter  the  streets  and  exercise  the  power  be  said  in  reference  to  the  city's  en- 
of  taxation  for  a  public  purpose,  and  gaging  in  the  owning  and  operating  of 
was  within  t^  constitutional  power  of  an  elMtric  railway  system  is  that  it  is 
the  le^slature.  a  business  inconostent  with  the  cus- 
Under  a  statutory  proviaon  which  ternary  functions  of  a  municipality; 
gives  cities,  in  Mitritrippi  the  right  to  but  the  le^kture  has  given  it  power 
amend  their  own  charters,  a  city  may  to  do  this,  if  it  sees  fit,  by  expreas 
adopt  an  amendment  conferring  upon  terms.  The  power  of  the  fegislature 
it  the  power  to  own  and  operate  an  t«  do  this  caimot  be  questions." 
tleetrU  street  railway  and  to  issue  bonds  But  the  laying  of  street  railway 
therefor.  Love  v.  Yazoo  City,  91  Miss,  tracks  in  the  streets  of  a  dty  is  not  a 
535,  540.  Mayea,  J.,  said;  "What  is  part  of  the  pavement  of  the  streeta. 
the  amendment  adopted  by  the  ci^  Hence  charter  authority  to  "grsde, 
of  Yaioo  about  which  complaint  is  pave,  repave,  or  o(A«rwige  imprtwe"  its 
made?  It  is  that  amendment  which  streets  does  not  authorise  a  city  to  lay 
provides  for  the  owning  and  operating  street  railway  tracks  with  a  view  to 
of  an  electric  railway  and  the  issuance  leasing  them  to  private  individuals  or 
of  bonds  therefor.  Such  a  purpose  corporations.  The  authority  to  "other- 
violates  no  law  of  the  United  States,  wise  improve"  the  streets  is  to  be  con- 
It  violates  no  section  of  the  Constitu-  strued  as  conferring  powers  ejutdtm 
tdon  of  the  United  States.  It  violates  generit  with  the  enumerated  powers, 
no  clause  of  the  Constitution  of  the  Attorney  General  v.  Detroit,  148  Hich. 
Stete.    The  act  of  the  lEgidature  has  71. 

^ven  munidpalities  operating  under        ■  Sun  Pub.   Assoc,   e.   New  Yotk 

Bpedal  charters  the  power  to  so  antend  Gtf,  162  N-  Y.  267. 
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questions  affecting  the  right  of  a  State  to  ■use  or  authorise  the  use 
of  the  waters  of  rivers  and  atreanu  for  such  purposes  within  its 
own  limits,  when  the  effect  thereof  is  to  cause  loss  and  injury  to 
the  citizens  of,  and  property  within,  a  sister  State.  These  questions 
have  newly  arisen,  and  the  law  on  the  subject  is  in  an  undeveloped 
condition  requbtng  discussion  and  consideration  fully  to  define  the 
rif^ts  of  the  respective  States  and  their  citizens.  It  may,  however,  be 
said  ^at  the  power  of  a  State  within  which  a  river  or  stream  rises  is 
not  absolute,  and  that  it  can  neither  unduly  appropriate  the  waters  of 
auch  river  or  stream  to  the  loss  and  detriment  of  an  adjoining  State 
and  the  citizens  thereof,  nor  can  it  pollute  the  same  by  the  discharge 
of  sewage  in  such  a  manner  as  to  cause  loss  and  damage  to  a  sister 
State  and  its  citizens  unreasonably  and  unnecessarily.  The  State 
is  sovereign  within  its  own  boundaries,  and  as  to  the  public  uses  to 
which  the  waters  of  its  rivers  and  streams  may  be  applied  therein 
by  its  citizens  and  residents,  but  in  its  relation  to  sister  States,  it 
is  only  municipal  in  its  functions  and  powers,  and  it  is  bound  to 
respect  the  ri^ts  of  the  sister  State  and  its  citizens.  Hence  a  State 
has,  under  the  provisions  of  the  Federal  Constitution  extending  the 
judicial  power  of  the  Federal  courts  over  controversies  between  two 
or  more  States  and  between  a  State  and  citizens  of  another  State,  a 
standing  in  those  courts  to  protect  its  lawful  interests  in  rivers  and 
streams  flowing  from  an  adjoining  State  from  injury  or  damage  to 
its  detriment.  And  where  a  navigable  stream  ris^  in  one  State  and 
flows  thence  into  anotiier,  it  has  been  held  that  the  lower  State  is 
entitled  to  maintain  a  suit  in  equity  against  the  upper  or  higher 
State  (of  which  the  Supreme  Court  of  the  United  States  has  original 
jurisdiction),  to  prevent  an  undue  and  improper  appropriation  of 
the  waters  of  the  stream,  which  otherwise  would  flow  through  and 
across  her  territory,  and  the  consequent  destruction  of  her  property 
and  of  the  property  of  her  citizens,  and  injury  to  their  health  and 
comfort' 

>  Kansas  v.  Colorado,  185  U.  S.  125,  Injunction    at    the    imttance    of    a 

B.  c.  206  U.  S.  46.    In  this  case  it  -w&e  property  owner  in  Connecticut  rMfrain- 

held  that  as  the  State  of  Kansas  recog-  vw  the  city  of  Nod    York  from  appro- 

nised  the  right  of  a  riparian  proprietor  pnating    and    diverting    watera    of    a 

to  use  the  waters  of  a  navi^ble  river  stream  rising  in  New  York  and   flow- 

for  purposea  of  irrigation,   subject  to  ing  into  (Jonnecticut  modified  to  pro- 

e^uitable   apportionment  among   ttie  viae  for  the  aecertainment  of  compen- 

different  riparian  owners,  it  was  proper  eation  and    damages    payable   to  the 

to  enforce  against  that  State  its  own  plaintiff  and  the  payment  thereot  by 

local  rule,  wnen  it  sought  to  enforce  the  city,  with  the  direction  that  npoo 

X'ntt  the  State  of  Colorado,  a  State  such  payment  a  decrae  be  entered  in 
ih  recognised  the  public  right  in  favor  of  the  dty  denying  the  in- 
flowing waters^  the  right  to  have  the  umctioa.  New  York  City  e.  Pine,  185 
stream  flow  as  it  had  I^n  accustomed.  iJ.  S.  B3. 
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Similarly,  it  is  within  the  power  of  a  State  to  invoke  the  orig^I 
jurisdiction  of  the  Supreme  Court  of  the  United  Statea  to  restrain 
an  adjoining  State  and  a  municipality  therein  from  coniaminaitng 
the  waters  of  a  t^eam  flowing  along,  past,  or  throu^  the  plaintiff's 
territory  by  discbai^iing  therein  sewage  in  great  quantities  to  the 
serious  detriment  and  annoyance  of  the  citizens  and  property  owners 
of  the  plaintiff  State.* 

But  ao  far  as  concerns  a  supply  of  water  which  originates  jnthin 
a  State,  and  as  in  a  question  with  its  own  citizens,  the  State,  as 
fuon-sovereign  and  representative  of  the  interests  of  the  public,  has 
a  standing  to  protect  ttie  same,  irrespective  of  the  assent  or  dissent 
of  the  private  owners  of  the  land  most  immediately  concerned,  and 
it  has  been  held  that  a  statute  of  a  State  which  prok^nia  the  conveying 
of  jxHcUtle  waters  to  -points  ouisvie  the  State  in  pipes  and  conduits 
does  not  impair  any  ri^t  vested  in  a  corporation  and  citizen  of  that 
State.  It  was  also  said  that  the  citizens  of  other  States  were  not 
denied  equal  privileges  within  the  meaning  of  the  provisions  of  the 
United  States  Constitution  when  the  citizens  of  other  States  are  as 
free  to  purchase  the  water  within  the  State  as  the  citizens  of  the  State 
in  question,  but  in  any  event  a  corporation  which  is  a  citizen  of  the 
State  in  question,  is  not  entitled  to  claim  the  benefit  of  this  provisioa 
of  the  Constitution,  as  it  does  not  come  within  its  terms.* 

■  Hiasouri  v.  Dlinois,  180  U.  8.  208,  Oeor^  v.  Tennessee  Copper  Co.,  206 

B.  c.  200  U.  8.  496.    But  in  this  case,  U.  8.  230. 

upon  a  hearing  on  the  merits,  it  was         ■  Hudson  Water  Co.   r.   McCkrter, 

found  that  the  aUeged  facts  as  to  pol-  209  U.  S.  349,  affiiming  70  N.  1.  Bq. 

lution  had  not  been  fully  proved;   and  695,  a.  c.  70  N.  J.  E^.  525.    In  this  case 

inasmuch  as  it  also  appeared  that  the  the  facts  were  that  the  East  Jersey 

pollution  might   result  from   the  dis-  Water  Company  had  an  intake  on  tM 

charge  of  sewage  by  ddes  of  Missouri,  Fassaic  River  at  Little  Falls.     It  con- 

the  complaining  State,  into  the  same  tracted  to  sell  and  deliver  certain  water 

river,  it  was  held  that  the  bill  should  to   the   New    York   and   New   Jeney 

be  oismissed.  but  without  prejudice.  Water  Company,  which  in  turn  cod- 

CouHtitutiouality  of  New  York  HtBtut«  tract«d  to  sell  and  deliver  water  to  the 

establishing  state  commission  for  the  Hudson  Water  Company.    Tlie  Hud- 

rt^ulation  of  the  flow  of  water  courses  son  Water  Company  contracted  with 

sustained.     State  Water  Supply  Com-  New  York  C^ty  to  supplv  certain  water 

mission  V.  Curtis,  192  N.  Y.  319,  aS'g  for  use  on  Staten  Island  which  is  part 

126  N.  Y.  App.  Div.  117.  of  New  York  City,     Prior  to  the  con- 

A  State,  Be  a  ^uost-soveiei^,  can  tract  with  the  City  of  New  Yot^,  the 
m^ntain  an  action,  of  which  the  New  Jersey  l^slature  in  1905  enacted 
United  States  Supreme  Court  has  a  statute  as  follows;  "It  shall  be  Un- 
original jucisdictjon,  to  prevent  a  cor-  lawful  for  any  perwin  or  ccrpotation  to 
pointion,  a  citizen  of  an  adjoining  transport  or  carry  through  pipes,  con- 
State,  from  discharging  over  its  ter-  duils,  ditches,  or  canals,  the  waten  of 
ritory  noxiout  fumet  from  works  in  the  any  fresh  water  lake,  pond,  brook, 
adjoining  State,  where  it  appears  that  creek,  river,  or  atrsam  of  this  State  into 
such  fumes  cause  or  threaten  damage  any  other  State  for  use  therein."  The 
of  a  substantial  nature  to  the  forests  statute  also  authorised  the  attorney 
and  vegetable  life  of  the  plaintiff  Stat«.  general  to  enforce  its  provisiona.     An 
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§  1296.     Powar  to  proTid«  Wfttu  and  Ugbt.  —  Power  in  a  munici- 
pality to  enter  into  the  buainess  of  •providing  and  sellinff  vxiter  and 

aetJDD  was  brought  by  the  attorney  itatuto,  to  dam  nvers  and  streanu  and 
genera]  of  New  Jeraey  to  enjoin  the  to  atore,  transport,  and  sell  water  there- 
Hudson  Water  Ctunpany  from  trans-  from  cannot  be  deemed  to  authorise  the 
porting  the  waten  of  the  State  out  depletion  of  New  Jersey  streams  for  the 
of  the  State  in  violation  of  tbe  statute,  purpoae  of  conveying  water  beyond  the 
The  Passaic  River,  whose  waters  were  borders  of  the  State.  Assuming  auch 
BO  transported,  rose  within  the  State  power  to  have  existed,  the  act  of  1905 
of  New  Jersey  and  Sowed  entirely  amounted  to  a  repeal  of  the  power  of 
throu^  the  limits  of  the  State  to  New  any  corporation  organised  under  the 
York  Bay.  Bergen,  V.  C,  made  a  de-  general  law  to  transport  water  out  of 
cree  enjoining  the  defendant  from  the  Slate.  But  the  common  law  did  not 
transporting  the  waters  out  of  the  recogniEe  the  nght  of  a  riparian  owner 
State  in  violation  of  the  statute.  This  ae  auch  to  divert  water  in  order  to 
decision  was  rendered  upon  the  follow-  make  merchandise  of  it,  and  the  State 
ing  grounds.  The  Passuc  River  is  a  of  New  Jersey  has  not  by  statute 
ti^fstream,  the  bed  of  which  so  far  changed  the  rule  of  the  cixnmon  law 
aa  the  tide  ebbs  and  flows  is  the  prop-  so  as  to  make  the  waters  of  lakes  uid 
erty  of  the  State,  The  State,  as  the  streams  subject  matter  of  commerce  in 
loirest  riparian  owner  of  sJl  tidal  its  ordinary  sense,  nor  has  it  author- 
streams,  by  virtue  of  the  ownership  of  ized  the  diversion  of  water  for  other 
the  bed  thereof  so  far  as  the  tide  ebbs  than  riparian  uses,  save  for  a  limited 
and  flows,  has  the  right  to  have  the  class  of  purposes,  beneficial  to  the 
water  reach  its  property  undiminished  people  of  the  State.  He  further  de- 
in  quantity  subject  to  the  use  of  tbe  clared  that  the  State  of  New  York,  or 
passing  water  by  upper  riparian  own-  the  people  thereof,  have  no  inherent 
en  in  a  reasonable  manner  for  domes-  rights  to  withdraw  a  supply  of  water 
tic  use  and  for  the  purpose  of  irriga-  from  the  territor;^  of  the  Stete  of  New 
tion,  and  holds  the  same  in  trust  for  Jersey  by  artificial  means;  that  Uie 
the  public,  and  may  grant  or  icstrain  control  (rf  fresh  water  running  in  nat- 
ttke  appropriation  thereof  so  lor^  as  it  ural  streams  and  in  lakes  and  ponds 
return  the  reasonable  rights  of  other  that  have  ouUets  in  such  streams 
riparian  owners  over  whose  lands  it  (subject  to  the  interests  of  riparian 
flows  before  reaching  the  lands  of  the  owners  therein),  resides  in  the  State  in 
State.  As  the  lower  riparian  proprie-  its  soveteiKo  ca^city  as  representa- 
tor,  the  State  holds  the  surplus  of  such  tive  of,  and  for  tne  benefit  of  the  peo- 
flowing  water  as  the  common  property  pie  in  common,  and  the  legislature 
of  its  citizens  and  has  power  to  prevent  may  prohibit  the  abstraction  of  such 
the  assumption  by  others  of  its  sov-  water  except  for  riparian  uses  and  for 
ereign  rights  or  the  converting  of  such  purposes  authorized  by  legislative 
common  property  as  it  holds  in  trust  grants.  Pitney,  J.,  also  declared  that 
for  the  pubhc,  tne  loss  of  which  may  the  provision  of  the  Federal  ConstitU' 
destroy  the  health  and  comfort  of  ita  tion  which  ordains  that  "the  citizens 
people.  Tbe  Vice-Chancellor  further  of  each  State  shall  be  entitled  to  all 
hela  that  the  Act  of  1S05  did  not  vio-  the  privileges  and  immunities  of  citi- 
late  the  interstate  commerce  clause  sens  in  the  several  states"  does  not 
cf  t^  Federal  Constitution,  for  the  guarantee  to  citizens  of  New  York, 
right  of  the  State  to  preserve  the  com-  while  retddent  there,  all  the  privil^es 
mon  property  of  its  citizens  cannot  be  they  would  enjoy  if  reddent  in  ^^w 
dectroyed  merely  because  it  is  intended  Jeraey. 

to  transport  the  water  into  another  Wlien  the  case  came  before  the  Su- 

State  for  use  therein.    (See  70  N.  J.  Eq.  preme  Court  of  the  United  Stetes,  that 

5250  court   treated  the  rights  of  the  water 

iW  decisian  was  unanimously   af-  company  as  being  or  representing  the 

firmed   by   the   New  Jersey  Court   of  rights   of  a   njpanan   propirietar  o^. 

Errors  and  Appeals.     Fitney,  J.,  who  lit.    Justice    Holmet,    saying:     "  Tm 

wrote   the   opinion,   concurred   in   tbe  court  below  assumed  or  dmded,  and 

views  of  the  Vice-Chancellor  so  far  as  we   shall   assume,  that  the   defendant 

they  went.    But  he  further  said  that  represents    the   rights    of   a    riparian 

charter   authority,    under    a    general  proprietor,  and  on  the  other  hand  that 
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light  to  its  inhabitants  b  not  necessarily  implied  from  the  mere 
creation  of  the  municipality.    The  power  to  do  so  must,  like  other 

it  represenU  no  special  charter  powers  within  it,  substantiftlly  undiminisfied 

that  gave  it  greater  rights  than  those,"  except  by  such  drafts  upon  them  aa  (h^ 

After  referring  to  the  grounds  of  de-  giiaraianof  the  public  welfare  may  per- 

ciaion   assigned    by    the    New   Jersey  mit  for  the  purpose  of  turning  tnem 

courts.   Mr.   Justice    Holmes   declared  to  a  more   perfect  use.     This  public 

that  tne  United  State  Supreme  Court  intarest  is  ormupresent  wherever  there 

did   not   say   that   the   considerations  is  a  State,  and  grows  tnoie  presHng  as 

inducing    these    decisionB    would    not  population  grows.     I,t  is  fundamental, 

warrant   the   conclusion   reached,   but  and  we  are  of  opinion  that  the  private 

said  that  "We  prefer  to  put  the  au-  property  of  riparian  proprietors  cannot 

thority  which  cannot  be  denied  to  the  be   supposed    to   have   deeper    rooto. 

State  upon  a  broader  ground  than  that  Whether  it  be  said  that  such  an  inter- 

which  was  emphasised  below,  since  in  est  justifiee  the  cutting  down  l^  stat- 

our  opinion  it  is  independent  of  the  ute,    without    compensatjon,    in    the 
more   or  less  attenuated  residuum   of  exercise  of  the  pohce  power,  of  what 

tiUe  that  the  State  may  be  said  to  otherwise  would  be  privat«  rights  of 

possess."     The  court  thereupon  justi-  property,  or  that  apart  from  statute 

Bed  the  constitutionality  of  the  statute  those  rights  do  not  go  to  the  height  of 

and  the  decree  of  the  courts  enforcing  what  the  defendant  seeks  to  do,  the 

it  upon  the  paramount  authority  of  the  result  is  the  same.    But  we  agree  wilt 

State  for  the  protectjon  of  the  health  the  New  Jersey  courts,  and  think  it 

and   welfare  of  its  citizens.     On   this  quite    beyond   any    rational    view    td 

pwnt  Mr.  Justice  Holma  impressively  nparian  rights  that  an  agreonent,  (rf 

said:   "It  sometimes  is  difGi»ilt  to  fix  no  matter  what  private  owners,  could 

boundary  stones  between  the  private  sanction  the  divereion  of  an  important 

right  of  property  and  the  police  power  stream  outside  the  boundaries  of  the 

when,  as  in  the  case  at  bar.we  Know  State  in  which  it  flows.    The  private 

of  few  decisions  that  are  veiy  much  in  right  to  appropriate  is  subject  not  only 

goint.     But  it  is  recc^:nisea  that  the  to  the  rights  of  lower  owners,  but  to  the 

tate,  as  au<m-sovereign  and  repre-  initial  limitation  that  it  may  not  sub- 

eentative  of  the  interests  of  the  public,  stantially   diminish  one   of   the   greftt 

has  a  standing  in  court  to  protect  the  foundations    of    public    welfare    and 

atmosphere,  the  water  and  the  forests  health.     We   are  of  opinion,   further, 

within    its    territory,    irrespective    of  that  the  constitutiona]  power  of  the 

the  assent   or  dissent  of  the   private  State,  to  insist  that  its  natural  advan- 

owners  of  the  land  moat  imm«iiately  tages  shall  remain  unimpaired  by  ita  ' 

concerned.     Kansas  v.   Colorado,    185  citizens   is   not   dependent   upon   any 

U.  8.  126,  141,  142;  s.  c.  206  U.  S.  46,  nice  estimate  of  the  extent  of  present 

99;    Georgia  v.  Tennessee  Copper  Co.,  use  or  speculation  as  to  future  needs. 

20a  U.  S.  230j  238.    What  it  majr  pro-  The  legal  conception  of  the  neceesary 

tect  by  suit  in  this  court  from  inter-  is  apt  to  be  confined  to  somewhat  rudi- 

ference  in  the  name  of  property  out-  mentary  wants,  and  there  are  benefits 

side  of  the  State's  jurisdiction,  one  from  a  gr^t  river  that  might  escape  a 

would  think  that  it  could  protect  by  lawyer's  view.     But  the  State  is  Dot 

Statute  from  interference  in  the  same  required  to  submit  even  to  an  esthetic 

name    within.      On    this    principle    of  analysis.    Any  analysis  may  be  inade- 

public  interest  and  the  police  power,  quate.     It  finds  itself  in  posaesaon  of 

and  not  merely  as  the  inheritor  of  a  what  all  admit  to  be  a  great  public 
ogative,  the  S    ' 

.    .  _      the   preserva                 ^        ,  ^ 

which  seems  a  stronger  case.     Geer  v.  As  to  the  constitutional  power  of 

Connecticut,  161  U.  S.  519,  534.    The  the  State  to  proUct  and  prttent  vnda-- 

Sroblems  of  irrigation  have  no  place  growid  aunpliet  of  water   against  ab- 

ere.      Leaving  them  on   one   side,   it  straction   by   artificial   means   to   the 

appeals  to  us  uiat  few  public  interests  injury  of  the  State  and  other  adjoininR 

are   more   obvious,   inmsputable,   and  proprietors,  see    Hathom    v.    Natunu 

independent  of  particular  theoiy  than  Carbonic  Gas  Co.,  194  N.  Y.  326,  aff'g 

the  inteiest.of  the  public  of  a  State  to  128  N.  Y.  App.  Div.  33;    People  v. 

maintain  the  rivera  that  are  wholly  New  York  Carbonic  Add  Qas  Co.,  128 
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powers,  depend  upoa  a  grant  of  autbori^,  general  or  special,  ex- 
press or  implied,  from  the  l^slature.*  The  power  to  construct  and 
maintain  a  system  of  water  works  for  furnishing  water  for  munic- 

N.  ¥.  App.  Div.  42 ;  Lmdsley  o.  Nat-  w«lla  to  be  driven  in  other  sources  th&o 
ur&l  Carbonic  Qas  Co..  162  Fed.  Rep.  the  brook  fn»n  which  the  water  com- 
9M.  See  also  Ohio  Oil  Co.  v.  Indiana,  pany  waa  authorized  to  derive  ita 
177  U.  8.  190i  Townaend  v.  State,  147  eupply.  It  was  held  that  the  town  had 
Ind.  624.  DO  authority  to  make  a  contract  A> 

'  Hatter  of  White  Plains  Water  take  waier  from  an  anavthorited  wuree, 
Com'iB,  176  N.  Y.  239;  White  v.  and  that  the  contract  -ma  not  bind- 
Meadville,  177  Pa.  643.  See  also  ing  on  the  town  because  it  provided 
Bpauldinz  v.  Peabody,  153  Maas.  129;  for  the  construction  of  water  works 
Queens  County  Water  Co.  v.  Monroe,  in  connection  with  a  supply  which 
83  N.  Y.  App.  Div.  106.  Index,  Wo/tr  the  town  had  no- legal  authority  to 
and  Water  Warkt;  Oat  and  Qat  Com-  use. 
paniet;  Liffhi.  There  are  decisions,  however,  which 

In  Savinm  Fund  Assoc,  p.  Phila-  hold  that  the  power  to  erect  water  or 
delphia,  13  Pa.  St.  176,  the  Supreme  gas  works  or  to  provide  water  or  light 
Court  of  Permsylvania  in  discussing  need  not  be  specifically  or  in  bo  many 
the  authority  ot  a  municipality  to  words  conferied  upon  the  municipality, 
manufacture  and  furnish  gas  to  its  but  may  be  imphed  from  the  powers 
inhabitants,  said:  "As  a  local  sover-  which  are  exprebsly  conferred  or  even 
Mgn  it  [the  city]  bad  no  authority  to  from  the  ch^ter  or  act  of  incoipora- 
enter  into  the  buBiness  of  manufactur-  tion.  In  Memphis  v.  Memphis  Water 
ing  and  selling  gaa,  for  its  sovereignty  Co.,  5  Heisk.  flenn.)  495,  the  court 
did  not  extend  to  such  subjects  any  held  that  the  erection  of  water  works 
more  than  it  did  to  almost  any  other  to  supply  a  dty  and  its  inhabitants 
manufacture.  It  is  true,  a  municipal  with  woter  falls  naturally  and  l^ti- 
corpgration  ia  not  bound  by  onv  en-  mately  wUkin  the  ordinary  poweri  de- 
gogement  which  prevents  a  discna^  rived  from  its  incorporation,  and  that 
of  the  duties  imposed  upon  it  by  its  the  exercise  of  this  power  within  the 
organic  law,  for  the  plain  reason  that  hmite  of  its  charter  needs  no  enabling 
such  engagements  are  contrary  to  law.  act  by  the  legislature,  lu  Crawfords- 
But  when  auch  a  corporation  engages  ville  v.  Biaden,  130  Ind.  14S,  it  was 
in  things  not  pubUc  in  their  nature,  it  held  that,  by  tlie  act  of  incorporaivm, 
ads  as  a  private  individual,  no  longer  the  legislature  by  neceaaary  imptie^um 
l^islates,  but  contracts,  and  is  as  del^ates  to  a  municipality  the  power 
much  bound  by  its  engagements  as  is  to  preserve  the  healtn  and  safety  of 
a  natural  peraon.  The  distinction  be-  Its  inhabitants;  that  the  power  to 
tween  public  duties  and  private  busi-  light  the  streets  and  public  places  of  a 
ness  is  wide  and  obvious.  In  Muncie  munidpaJity  ia  one  of  its  imphed  ancl 
Natural  Gas  Co.  v.  Muncie,  160  Ind.  inherent  powers  necessary  to  properly 
97,  it  is  said  that  a  grant  to  the  com-  protect  the  lives  and  property  o!  its 
mon  council  of  a  city  of  the  exclusiva  inhabitants,  and  aa  a  check  on  im- 
power  over  the  streets,  highways,  morality;  that  no  statut«  is  required 
alleys,  and  bridges  within  the  city  to  confer  this  power;  that  the  power  to 
comprehends  the  right  to  permit  gas  light  a  city  carries  with  it  the  further 
companies  to  use  the  streets.  power  to  procure  or  furnish  whatever 

In  Smith  V,  Stoughton,  186  Maaa,  la  necessary  for  the  production  and 
329,  a  water  company  was  authorised  diasemination  of  the  light;  that  the 
bjr  statute  to  take  the  waters  of  a  cer-  city  may  therefore  eatablish  works  for 
twn  brook.  The  town  within  which  lighting  its  streets,  and  may,  in  con- 
the  water  company  was  situated  was  nection  therewith,  furnish  private  con- 
authonied  to  purchase  the  franchise,  sumets  with  light  by  contract,  if  by  so 
corporate  property,  and  rights  of  the  doing  no  express  provision  of  the  con- 
corporation.  It  bad  no  other  au-  atitulian  or  laws  of  the  State  is  vio- 
thority  to  construct  or  acquire  water  lated.  In  Gadsden  v.  Mitchell,  14S 
works.  Having  purchaaea  the  com-  Ala.  137,  167,  it  ia  said  that  [wwer  to 
pcmy's  works,  ic,  the  town  made  a  contract  for  a  supply  of  water  ia  one  of 
contract  for  a  supply  of  water  from  the  incidental  powera  of  a  ci^. 
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ipal  and  domestic  purposes  may  be  conferred  by  the  l^;i3lature 
upon  any  public  corporation,  whether  its  municipal  purposes  be 
general  or  limited.*  Water  and  lig^t  are  essential  to  the  w^- 
fare  of  a  city  or  compactly  settled  municipality  In  the  light  of 
modern  requirements  such  a  municipality  would  fail  in  the  purpose 
of  its  organisation  if,  having  the  power,  it  omitted  entirely  to  take 
such  steps  as  are  necessary  or  proper  to  obtain  a  supply  of  water 
and  light  for  its  streets  and  for  the  public  us&'    The  nature  of  the 

'  Hayo  V.  Dover  &  F.  V.  Fiie  Ck).,  that  no  general  liability  was  impooed 
00  He.  539 ;  Kennebec  Water  LMst.  v.  upon  the  town  for  the  coet  o!  the  con- 
Waterville,  98  Me.  234,  The  expresaed  atniction  of  the  waterworks,  although 
purposes  for  which  a  jiublic  corpora'  the  statute  lent  the  credit  of  the  town 
tion  is  created  may  linut  the  scope  of  to  the  water  district  in  order  to  raise 
its  authority  to  provide  water.  Thus,  money  to  pay  for  the  water  plant; 
it  has  been  held  that  a  public  corpora-  and  that  an  action  would  not  lie 
tion  created  for  purposes  of  fire  pro-  against  the  town  for  the  cost  of  con- 
tectJon  and  authorized  to  procure  a  Htnlcting  the  plant  pursuant  to  con- 
aupjily  of  water  therefor,  has  no  au-  tract  made  with  tiie  water  commifl' 
thority  to  procure  a  supply  of  water  sioners,  the  remedy  of  the  contractor 
for  other  municipal  purposeB  and  for  under  such  circumstances  being  man- 
domestic  use.  Mayo  v.  Dover  db  F.  V.  damus  to  compel  the  water  commis- 
Fire  Co.,  96  Me.  539.  sionerH   and    the   town   authorities   to 

InHolroyds.  Indian  Lake,  180  N.Y.  perfonn  their  statutory  duty  to  raise 

318,   aff'g   S5   N.    Y.  App.   Div.  246,  and  apply  the  money  necessary  for  the 

a  statute  authorized  the  town  board  purpose    in    the    prescribed    manner. 

of  any  town,  on  a  petition  duly  signed  See  also  to  the  same  effect,  Kerr  e. 

and  acknowledged  by  a  majority  in  Bellefontaine,  59  Ohio  St.  446. 

value  of  the   resident  ownera  of  real  ■  Charter  pouxr  of  the  city  of  New 

estate    in    the    proposed    district,    to  York  lo  construct  or  acquire  an  electric 

create  a  viater   district  wholly   within  lighting  plant,   and   the  ^ncipUs   ap- 

the    town    and    appoint    water    com-  piicabU  to   the  construction  of  such   a 

missioners  who  should  have  the  power  power.    The  author  Id  1904  gave  to  the 

to  advertise  for  proposals  and  to  enter  city  of  New  York  an  opinion  that  the 

into  contracts  for  the  construction  of  city  had  the  charter  power  to  construct 

the  plant.    It  was  made  the  duty  of  the  or  acquire  an  electric  lighting  plant  for 

town  to  issue  its  bonds  for  the  purpoee  lighting  the  public  buildings,  stivets, 

of  paying  for  the  construction  of  the  andpublicple^ofthecity,andstat«d, 

plant.      The    water   commismonera   of  inter   alia,    the   following   grounds    of 


the  district  were  requited  in  each  year  such  opinion.     As  they  are  believed 

to  apportion  the  amount  to  be  raised  to    be    sound   and    illustrate    various 

for  the  payment  of  the  principal  and  phases  of  the  subject  treated  of  in  this 

iotereat  of  the  bonds  upon  the  taxable  chapter,  they  are  here  condensed  and 

property  in  the  water  district  and  pre-  reproduced. 

sent  a  statement  thereof  to  the  town  Charter  provisiont.  "The  city  of 
board.  Provision  was  thereupon  made  New  York  is  by  its  charter  vested  with 
for  the  levying  of  a  water  tax  on  the  large  and  general  powers  of  local  ad- 
distriet,  and  the  money  collected  ministration  and  government  of  the 
therefrom  was  to  be  apmied  to  the  people  and  proper^  within  the  ci^, 
payment  of  the  bonds  and  the  interest  and  the  board  of  aldermen  is  its 
thereon.  It  was  held  that  inasmuch  aa  legislative  body.  Chapter  2  of  the 
towns  in  New  York  are  oidy  municipal  charter  deals  with  the  legislative  de- 
corporations  with  limited  corporate  partment  and  invests  the  board  of 
powers  and  are  unable  to  contract  ex-  aldermen  as  a  legislative  body  with 
cept  as  authorised  by  statute,  the  con-  manjr  specifically  enumerated  powers, 
tract  was  not  to  be  regarded  as  made  and  in  addition  with  general  powers 
by  the  town  or  by  its  officers  or  tor  its  'for  the  good  rule  and  government  of 
benefit,  but  was  made  by  the  water  the  city.'  Among  the  enumeiated 
3  of  the  water  district;  powers  granted  to  the  board  of  alder- 
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service  and  the  urgent  necessity  of  furnishing  it  to  a  municipality 
have  led  the  courts  to  infer  the  power  to  provide  it  from  ony  fair 

men  in  aection  BO  is  the    foUowicg:  which    aie    appropriate    and   plainly 

'Subject  to  the  Constitution  and  laws  adapted  to   tliat  end,   which  are   not 

of  tiie   State,   the  board  of  oldeimen  prohibited   by    the    Constitution,    the 

ahall  have  power  ...  to  provide  for  charter  of  the  city,  or  the  laws  of  the 

regulating,  gradinx,  flagging,  cuibing,  State. 

guttering,  and  lighting  me  atreeU.'  "  But  in  the  present  case  the  power 
"  The  charter  has  been  conetructcd  in  question  is  not  left  to  implication, 
upon  the  declared  principle  that  it  ia  ...  By  the  charter  the  power  is  ex- 
expedient  to  give  the  city  all  the  preasly  conferred  upon  tne  boani  of 
poweiB  necessary  to  conduct  its  own  aldermen  of  the  city  to  adopt  'all 
affairs.  An  adequate  generating  and  such  ordinances  as  to  the  boaid  of  al- 
distributing  plant  is  absolutely  neces-  dennen  may  seem  meet  for  the  good 
aary  to  enable  a  great  city  like  New  rule  and  government  of  the  city  a^  to 
York  to  be  lighted.  This  obvious  fact  carry,  out  the  purposes  and  provisions 
is  recocniied  h^  the  charter  of  the  of  the  charter,  not  inconsistent  with 
city,  which  prohibits  entertaining  any  the  charter  or  constitutjon  or  laws  of 
Kd  for  lightii^  the  city  from  'parties  tiie  United  States,  or  of  this  State.' 
not  poaDosBod  of  sufficient  plant.'  (Section  50.)  The  power  of  the  board 
(Section  530.)  The  city  can  be  lighted  of  aldeimen  to  select  and  determine  the 
in  only  one  of  two  ways,  viz.,  (1}  by  most  expedient  or  advisable  means  of 
the  city  itself  owning  a  lighting  p^nt,  exercising  the  power  of  lighting  the  city 
or  (2)  by  the  cit^  contracting  for  light-  is  legislative  in  its  nature,  and  the  wis- 
ing with  the  pnvate  owners  of  sucn  a  dom  of  its  determination  fairly  exer- 
plant;  or  in  both  of  these  ways,  cised  ia  not  subject  to  judicial  reviHon 
To  provide '  i»  a  phriue  of  wide  mean-  or  control.  The  only  limitation  ex- 
tJig;  and  when,  as  in  the  present  pressed  upon  the  power  thus  expressly 
case,  power  to  provide  for  a  given  end  given  'to  provide  for  lighting  the 
ia  cotuerred  upon  the  legislative  body  streets,'  is  tliat  the  power  must  be 
of  a  great  city  without  any  restrictive  exercised  'subject  to  the  Constitution 
words  as  to  the  ways  and  means  or  and  laws  of  the  State.'  The  power  of 
method  of  making  such  provision,  the  the  board  of  aldermen  over  the  subject 
language  in  which  the  power  is  nanted  of  lighting,  as  thus  conferred,  is,  in  my 
concurs  with  the  nature  of  toe  de-  ofHmon,  a  full  power  to  make  provisian 
liberative  and  law-making  body  by  for  that  object,  subject  only  to  the 
which  the  power  is  to  be  exercised,  in  Constitution  and  laws  of  the  State.  If 
manifesting  the  legislative  intention  this  power  is  not  limited  in  the  Consti- 
to  be  that  the  governing  body  may,  tution  or  laws  of  the  State,  it  is  a  power 
within  legal  limits,  select  and  deter-  granted  by  the  legislature  of  the  State 
mine  as  to  it  may  seem  meet  the  most  to  the  looil  legislature  of  the  city  to 
expedient  or  advisable  means  and  make  proviaon  for  lighting  the  streete 
metiiod  of  carrying  the  power  into  of  the  city,  lea^^ng  the  method  of  mak- 
eflect.  Chief  Justice  Marehall'f  famous  ing  that  orovision  to  the  judgment  of 
canon  of  construction  in  an  analogous  the  local  legislalivebiMfyftnd  conferring 
case  as  to  the  power  of  Congress,  which  upon  that  body  the  power  within  legu 
has  becoDie  fundamental  in  the  con-  limits  to  do  all  things  which  are  neces- 
■truction  of  the  Constitution  of  the  sary  or  proper  to  carry  out  the  ex- 
United  States,  is  applicable;  'Let  the  pressly  conferred  power, 
end  be  legitimate,  let  it  be  within  the  Principles  of  construcfton.  "Light  is 
scope  of  the  Constitution,  and  all  so  essential  to  the  comfort  and  safety 
means  which  are  appropriate,  which  of  persons  and  property  in  a  great  city 
are  plainly  adapted  to  that  end,  which  Lke  New  York  that  it  cannot  be  sup- 
aie  not  prohibited^  but  consist  with  pceed  that  in  establishing  in  an  elabo- 
the  letter  and  spirit  of  the  Constitu-  rate  charter  a  local  government  for  that 
tion,  ai«  constitutional.'  HcCulloch  v.  city,  adequate  provision  would  not 
Ifaiyland,  4  Wheat.  (U.  8.)  316.  be  made  for  obtaining  Ught;  and  the 
'So  here.  The  end  —  lighting  the  power  to  provide  for  this  is  essentially 
city  —  is  Iwtimate,  for  the  charter  so  and  peculiarly  one  pertaining  to 
expressly  declares,  and  the  gr&nt  of  municipal  rule  and  legulation.  Such 
such  a  power  carries  with  it  ul  means  a  power,  so  necessary  to  proper  rnunici- 
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ffrajU  of  fower  to  which  it  may  be  said  to  be  naturally  incident; 
e.  g.,  the  general  power  of  a  city  in  respect  to  police  r^^lations,  the 

pal  rule, unottobeviewedjeslouslyor  portiomnent.  '  Uiile«,  therefare,  aoate 

mibjected  to  &ny  illiberal  or  hutdw  other  provUdon  of  the  charter  or  law 

construclion.  prohibits  the  ^tf  from  erecUng,  or  b 

"I  therefora  think  it  indiaputable  inconsiBtent  vAth  ita  rigltt  to  erect,  a 

that  unless  there  ia  found  in  some  other  plant  to  light  ita  streets  »nd  public 

provifflon  of  law,  or  in  the  charter,  a  places,  the  power  <rf  the  dty  to  proride 

umitatioQ  upon  this  power,  the  power  by  ordinance  for  necting  such  a  plant 

thus  gnnted  to  the  city  to  provide  for  asameaosof  lighlangitsatreeta,iaclear 

lightiiw  the  '  ...... 

detennme  in  what  manner  it  will  make  prohibiting  the  ci^  from  erecting    i 
this   provision  —  whether  by  erection   acquiiin);  its  own  lighting  plant,  or  ai^ 
and  operation  of  a  municiiAl  lightdng   provision   in   the  charter  inoonaiatent 
plant,  or  by  procuring  the  needM  sup-  with  the  poaaesHion  and  exeiciae  of 

Sot  Ught  by  purcnasing  the  same  auch  a  power  by  the  dty. 
n  private  partjes  by  contract.  It  "The  proposition  tl^t  the  purchaae 
b  no  objectioa  to  this  conclusion  that  from  private  corporations  or  partjea  is 
the  power  to  provide  for  lighting  the  the  6n]y  method  oy  which  the  dty  has 
stroetB  is  given  in  a  few  words.  The  power  to  obt^u  ught  would  involve 
Constitution  of  the  United  States  pro-  very  serious  consequencee.  It  would 
Tides  that  Congreaa  shall  have  power  tie  the  bands  of  the  dty  and  compd  or 
'to  T^ulate  commerce  with  foreign  might  compel  it  to  buy  ita  light  from 
nations  and  among  the  Heveiai  states,'  a  monopoly.  Suppose  private  co^ioia- 
aud  on  those  eleven  woids  are  based  tions  would  not  sell  li^ht  to  the  citr  at 
the  laws  of  navigation,  laws  i^ulatiog  reasonable  rates.  Is  it  to  be  b<-^_ 
foreign  and  domestic  commerce,  the  that  under  the  dty  charter  the  ei 
interstate  commerce  commisnon,  and  helpless,  and  that  the  dty  camrah 
the  anti-trust  legislation.  In  still  provide  for  Ughtinz  the  stmeta;  and 
fewer  woids,  the  Constitution  of  the  this  in  the  face  of  thie  express  providon 
United  States  confen  upon  Congreaa  of  section  SO  that  the  board  of  aJd»- 
tbe  power  'to  establish  post-offices  and  men  shall  have  power  nowhere  hmited 
post-roads,'  and  on  those  words  are  to  provide  for  lighting  the  streetsT 
baaed  all  the  regutations  of  Congress  This  power  in  sectum  50  is  not  limited 
nlating  to  the  Post  Office  Depuirtment.  to  providing  the  light  by  any  oae 
the  estiiblishmeDt  of  post  offices,  and  method ;  and  when  the  abacdute  neoea- 
the  tnuuportation  of  the  mails.  dty  of  lighting  the  streets  is  coosid- 

"Nor  IB  it  any  legal  objection  to  the  ered,  it  cannot  for  a  moment  be  pie- 
ezistence  of  this  power  that  the  exer-  sumod  that  the  legislature  of  the  State, 
dse  of  it  may  require  a  considerable  when  th^  enacted  this  clause  in  aee- 
ezpenditure  of  money.  In  the  case  of  tion  50  oi  the  charter,  meant,  in  spite 
a  small  village  the  power  to  light  the  of  this  clause,  to  put  the  dt^  at  the 
streets  might  TtK^uire  only  a  sinall  ex-  mercy  of  private  corporations  or 
penditure,  and  in  the  case  of  a  larger  parties  and  to  prevent  we  dty  from 
village  a  lai^r  expenditure,  and  in  the  Bghting  the  stieels  except  b}r  means  of 
case  of  a  city  like  New  York,  with  ap-  purchase  of  light  fnwn  private  oor- 
proximately  four  million  inhabitants,  porations  or  parties.  If  the  Icsialature 
the  power  to  provide  for  lighting  the  had  meant  any  such  thing,  it  would 
streets  will  necessarily  numiie  a  large  have  so  stated  in  the  charter,  instead 
expenditure,  and  the  le^slature  miut  of  giving  the  general  and  unlimited 
be  presumed  to  have  known  this  when  power  to  the  board  of  aldermen  to 
this  power  was  conferred.  Moreover,  provide  for  lighting  the  streets, 
the  exercise  of  the  power  is  safe-  Mean*  of  payment.  "The  conatruc- 
guarded  against  abuse  or  precipitate  lion  or  purchase  of  a  lighting  plant  for 
action  by  requiring  the  power  to  be  the  dty  would,  or  might,  ttwolM  a 
exercised  by  ordinance  to  be  passed  by  large  expendittfft  of  money.  Such 
the  board  of  aldermen  with  a  veto  money  might  be  raised  dther  by  tax* 
power  in  the  mayor,  and,  if  bonds  or  ation  or  1^  the  issuance  of  bonds  un- 
stock  are  to  be  issued,  the  unanimous  der  section  47  of  the  d^  charter,  which 
vote  of  the  t>oard  of  estimate  and  ap-  aection,  as  amended  by  chapter  409 
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preservatioQ  of  the  public  health,  and  the  general  welfare,  includes 
authority  to  use  the  usual  means  of  canning  the  power  conferred 
into  effect ;  and  inasmuch  as  water  and  light  are  inseparably  bound 
up  with  each  of  these  matters,  such  authority,  by  imphcation,  au- 
thorizes the  city  to  construct  municipal  water  and  light  works,  if  in 
80  doing  it  contravenes  no  constitutional  or  statutory  provision.^ 

of  the  Iawb  of  1904,  amoog  other  and  ^oomy  streets  where  lights  are 

tfaiDgs  ezpresaly  provides:    'Im  sddi-  dim  and  total  darknees  prevaOs.    "nie 

tjon  to  toe  mtnfie  piirpoeee  bereiD-  other  claim  is  covered,  we  have  seen, 

before  est  form,  the  board  cj  aldeimen  by  a  eontraet  haviiig  in  view  tbe  supply 

ma^  also  create  loans  and  autboriEe  a  water  to  t^  city,  as  important  to 

the  issue  of  bonds  for  any  other  purpose  the  general  welfare  and  interests  as 

connected   with  tbe  exerdae  of   tbe  li^te.    They  are  directly  conducive  to 

various  powers  conferred  by  this  act  good  health  and  to  the  preservation  of 

upon  tbe  city  of  New  York  or  any  de-  proper^  in  the  event  of  fires.     The 

ertment  or  officuaJ  thereof;  provided,  amount  plaintiEF  seeks  to  recover  is  due 
wever,  that  no  bonds  or  other  evi-  for  supplying  wholesome  water.  The 
dences  of  indebtedness  shall  be  issued  importuice  of  such  a  nupply  to  tbe  ex- 
for  such  additional  purposes  unless  tent  that  it  b  needed,  cannot  be  ex- 
fitat  approved  by  a  unanimous  vote  of  axgerated.  A  municipality  would  fail 
tb»  board  of  esomate  and  apportion-  <rf  tbe  purpose  intended  in  ita  omit- 
ment,  entered  upon  the  mmutea  of  ization  if  it  ^led  entirely  in  taking 
lecora  of  said  board.'  The  power  to  such  ateps  as  are  necessary  to  obtain 
provide  for  lighting  tiie  aticets  of  the  enough  water  and  sufficient  light, 
city  b^ng  one  erf  the  'powers  con-  They  are  intimately  connected  with 
fened  by  this  act  upon  the  dty  of  its  existence,  if  the  purpose  be  to  pro- 
New  York,  or  any  department  or  vide  efficient  systems  when  necessary 
offidal  thereof,'  is,  in  my  opinion,  one  in  administering  public  affaira."  Im- 
tt  the  powers  for  which  bonds  may  be  portanee  and  necessity  of  lighting  dtieo, 
issued  under   the  above-quoted    pro-  see  chap.  i. 

vision  of  section  47  of  the  charter,  as  '  Mercantile  Trust  A  Deposit  Co. 

amended  in  1904."  o.    Columbus,    161    Fed.    Rep.    13S; 

In  I^tke  Charles  Ice,  L.  ft  Water  Oadaden  v.    Mitchell,    14fi   Ala.    137, 

Works  Co.  V.  Lake  Charles,  106  La.  65,  157;    Dyer  n.  Newport,  123  Ky.  203; 

whereto  power  to  construct  and  main-  EUinwood  v.  Beedsbuigh,  91  Wis.  131; 

tain  water  works  and  an  dectric  light  Eau  Clure  Water  Co.  v.  Eau  Claire, 

plant  was  implied  from  an  authority  132  Wis.  411. 

to  construct  public  works,  and  was  The  eonttrudion  of  water  workt  or 

beld  to  carry  with  it  the  lesser  power  the  obtaining  of  a  supply  of  water  has 

to  contract  for  supplying  the  munid-  been  held  by  the  courts  to  be  justi- 

pality   with   water  and  nghts  needed  fied  by  the  following  general  jwwers: 

tor  public  purposes,  tbe  court  said:  To    pass    ordinances    respecting    the 

"We  agree  with  thie  statement  that  police   oj   the   place   and    to   preterv* 

the  power  was  not  expressed,  but  we  MoZth,  Livingston  v.  I^ppin,  31  Ala. 

are  deddedly  of  the  ofanion  that  it  542;    "to  enact  such  laws  and  regula- 

may  fturlv  be  implied  that  the  munid-  tbns  not  contrary  to  the  Constitution 

pality  did  not  act  beyond  its  powers  in  and  laws  of  this  State  as  they  may 

so  far  as  it  made  suitable  provision  for  deem    necessary    in    relation    to    the 

luhling  the  streets  and  for  supplying  streets   and    highways,    public    build- 

the    public    with    water.      Those,    in  ings,    powder   masaEtaes,    and    every 

modem  dtiee,  have  become  essential  matter  or  thing  which  they  thiek  rea- 

improvements.    Lights  lessen  the  op-  sonable  for  the  good  order  and  wel- 

portunity  for  committing  crime  and  fare  of  said  city,'  Greenville  o.  OreeU' 

go    tax    toward    preventine    disorder,  ville  Water  Works  Co.,  125  Ala.  626; 

They  asnst  the  police  auukorities  in  (o  make  *uch  contratte  as  the  mayor 

enfordi^  the  ordinances  and  laws,  and  and  council  may  deem  necessaiy  for 

sflord,  in  many  lespecta,  better  pro-  the  toel/ars  of  the  dty,  Rome  t>.  Cabot, 

teetion  to  the  ownera  of  property,  and  28  Qa.  60;   see  also  Wells  v.  Atlanta, 

add  enjiqrment  to  life  not  felt  in  dark  43  Qa.  67;  to  construct  public  worics, 


lyCoogle 


2114                                   MUmCIPAL   COIIPORA.TION8  $  1296 

The  power  when  conferred  is  discretumary  io  its  nature  in  the 

absence  of  any  limitations,  and  the  courts  will  not  interfere  with 

the  manner  in  which  the  power  is  exercised,  provided  it  be  exercised 

Lake  Chariee  Ice,  L.  A  Water  Works  ing  and   muntuninK  a  reservoir  ti 

Co.  V.  Lake  ChaHes,   106  La.  65  i    to  water  in  and  about  the  chonnei  of  tba 

provide  by  ordinance  for  the  preven-  Colorado    River   within    and    without 

Hon  and  extinction  of  firex,  Webb  City  the   dty   limita   by  mean^   of  a  d&m 

&  C.  Water  Works  Co.  v.  Webb  aty,  acroM  the  same  as  the  some  now  is 

78  Mo,  App.  422;   Jack  v.  Graneeville,  constructed     and     build     such    other 

9  Idaho,  291 ;    Livermore  i>.  Mulville,  reaervtura  aa  may  be  necessary  at  such 

71  N.  J.  L.  503,  aff'd  72  N.  J.  L.  221;  an  elevated  point  within  and  without 

to  mainttun  the  healA  and  deanlinesa  the   city  aa   may   be   necessary,"   the 

of  the  city  and  to  provide  for  the  ex-  city   hat   no   authority   to   purcAoM    a 

tinmiskment  of   Area.    Conery  r.  New  water  and  electric  Ugnt  plant  already 

Orfeana  Water  Works  Co.,  41  La.  An.  conatnicted.      AuBtiu    v.    McCaJl,    9S 

910.     Power  to  repair  and  keep  in  Tex.    565;    rev'g    (Tex.    (Sv.   App.) 

order  roads,  by  necessary  implication,  67  S.  W.  Bep.  192.    It  has  been  held 

confers    power   to   light    them,    when  that    the    construction   of    an  dedrie 

necessary.    Schefbauer  v.  Kearney,  57  light  plant  is  not  autboHied  by  the 

N.  J.  L.  588.    Power  to  light  the  streets,  general  vxtfare  tiauae  ai  a  city  charter 

Ac,  with  electric  light  or  other  form  or  by  power  to  purchase  and  hold 

of  hght  and  to  contract  with  any  in-  necessaiy  real  estate,  or  by  power  to 

dividual    or   corpoiation    for   lizhting  eserciBe  such  other  powers  as  may  be 

tliem,  is  broad  enough  to  authorize  conferred  by  law.    The  court  declared 

the  common  council  to  ouy  and  operate  that  electric  light  was  not  a  neccsnty 

the   necessary  plant  and  machineiy.  like  water,  and  that  tiierefore  the  power 

Ruahville   Gas   Co.   c.    Rushville,    121  to  supply  it  is  not  to  be  deduced  by 

Ind.  206.    Sec  also  Overall  v.  Madison-  inference  from  other  general  powera. 

ville,  125  Ky.  584;   102  S.  W.  Rep.  278.  Posey  v.  North  Birmii^ham,  154  Ala. 

Charter  authority  to  a  city  m  In-  511:  45  So.  Rep.  663. 
diana  to  construct  gas  works,  held  to  Power  to  pass  ordinances  respect- 
confer  power  to  drill  or  pwcAoM  inc  the  police  and  to  preserve  the 
natural  gag  v/eUa  at  a  distance  and  to  public  health,  conferred  upon  a  civU 
construct  or  purchase  pumping  ste-  agriculiural  digtri/i,  sparsely  populated, 
tions  and  pipe  lines  to  distribute  the  created  a  body  corporate  with  au- 
gas  to  citiiens,  although  the  authority  thority  only  to  pass  by-laws,  rules, 
was  conferred  before  natural  gas  was  and  regulations  for  the  preservation 
known  in  the  State.  IndianapoUs  v.  of  the  health,  good  government,  and 
Consumers'  Gas  Trust  Co.,  144  Fed.  police  protection  of  the  district,  to 
Rep.  640,  rev'g  140  Fed.  Rep.  362.  r^ulate  stock  running  at  large,  and  to 
The  providing  of  an  adequate  supply  keep  the  public  roads  in  repwr,  will 
of  water  for  municipal  and  domestic  not  be  construed  to  be  a  grant  of  au- 
purpoees  in  one  of  the  comrouoities  thority  to  contract  for  water  for  fin 
of  a  county  b  a  matter  pertaininB  to  protection  when  the  district  in  ques- 
the  interests  of  the  county  and  a  tion  is  purely  agricultural,  and  the 
Intimate  county  purpose.  Hence,  limited  authority  conferred  upon  it 
the  board  of  county  commissioners,  renders  it  unreasonable  to  construe 
havine  by  stetute  power  "to  repre-  the  power  to  pass  ordinances  respect- 
sent  Qie  county,"  and  "the  manage-  ing  the  police  and  to  ptnserve  healUi 
ment  of  the  intercsta  of  the  county  in  as  implying  authority  to  contract  for 
all  cases  where  no  other  provision  is  water.  South  Covington  Diet.  «. 
made  by  law,"  and  also  power  to  con-  Kenton  Water  Co.,  117  Ky.  489. 
tract,  may  contract  for  a  supply  of  wa-  Without  express  statutory  authority 
ter  for  the  inhabitants  of  an  unincor-  a  municipal  corporation  cannot  be- 
porated  community.  Aeua  Pura  Co.  v.  come  a  part  stockholder  in  a  water- 
Las  Vegas,  10  N.  Mex.  6;  County  pur-  works  or  other  coiporation  or  borrow 
pose,  see  Index,  County.  Where  the  au-  money  by  issuing  bonds  or  otherwise 
thonty  of  thecity  is  "toerect,  ctmsfrucC,  to  pay  for  stock  therein.  Voaa  v. 
build,  operate,  and  maintain  a  water  Waterloo  Water  Co.,  163  Ind.  69. 
and  electric  light  system  by  construct-  Power  to  acquire  and  operate  electric 
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in  good  faith  and  for  a  proper  municipal  purpose.'  Under  an  un- 
qualified power  to  purchase  water  works,  a  city  may,  if  it  finds  that 
water  works  encumbered  by  a  mortgage  which  b  not  yet  due,  can 
be  bought  on  terms  which  it  deems  ibdvaatageous,  jntrchase  these 
worics  rubject  to  the  mwumbranee* 

§  1297.  Public  lT»tiiTa  of  tlia  Serrlea.  —  The  occasion  for  a  ■public 
service  of  water  or  light  is  usually  the  compactoess  of  the  inhabitants 

)ee   not   KUthorize   ft   dty   to  I 

the    bond*    of    a    company  i 

formed  to  fumisb  electric  lisht  to  the  t 

dty  &nd  its  inhftbitfttita.     Lynchburg  tho  <_ ._    __, ._._    ^_,__,„ 

A  K.  St.  R.  Co.  V.  Dameron,  95  Vft.  Avery  v.  Job,  25  Oreg.  612.     A  city 

545.     See  further  chapter  on  ContraeU.  may,  under  b.  geneial  power  to  supply 

Index,  title  Guarantee.  itself  with  water,  which  waa  held  to 

la  Kantaa  a  city  of  the  second  class  be   plenary,    purchase    the   works   of 

hae  authority  to  grant  a  license  to  a  mote  than  one  company.     Stroud  v. 

person    or    corporation    Ut    eatabliah  Consumers'  Water  (V,  56  N.  J.  L. 

wat«r  works  to  furnish  the  city  and  its  422.    Reed,  J.,  said:   "This  act  enables 

inhabitants  with  water,   to  grant  the  the  city  to  supply  itself  with  water. 

privil^e   of  using   the   streets   to   a  The  power  to  accomplish  that  purpose 

private  corporation  for  such  purpose,  ia  plenary.     The  city  can  buy  or  con- 

and  to  agree  to  pay  rent  to  it  for  the  demn  land  and  sources  of  water  supply, 

use  of  its  hydrants.     Illinois  Trust  ft  and  build  ita  own  works  and  lay  its 

Bavings  Bank  v.   Arkansas  City,   7Q  own  pipes.    It  can  buy  a  fully  equipped 

Fed.  ^«p-    271;     Wood    v.    National  plant.      It   can  buy  such   plant,   and 

Water  Works  Co.,  33  Kans,  690;   Bur-  additional    land    and    water    supply. 

Ungton  Water  Works  Co.  v.  Burling-  It  can  buy  two  or  more  plants,  and 

ton,  43  Kans.  725;    Columbia  Water  additional    land    and    water    sources. 

Works  Co.  V.  Columbia,  46  Kans.  666;  It  can  do  all   this,  under  the  power 

Hanley    v.    Emlen,    40    Kan.    655;  granted,  so  long  as  the  exercise  of 

Columbus   Water   Works   Co.   v.   Co-  tho   power,   in   view   of   present   and 

lumbuB,  48  Kans.  99.  future    municipal    needs,    is    not    so 

'  Fh<snix  Water  Co.  v.  Phcenix,  9  grossly  abused  as  to  call  for  the  super- 
Ariz.  430;  Lackey  n.  Payetteville  Wa-  visory  interposition  of  this  court." 
terCo.,SOArk.  108, 125;  Spring  Valley  If  the  owner  of  land  has  laid  it  out  into 
Water  Works  v.  San  Francisco,  Si  blocks  and  streets  and  for  the  purpose 
Cal.  286;  Thomas  v.  Grand  JunctioD,  of  improving  his  land  has  laid  a  system 
13  Oslo.  App.  SO;  Rockebrandt  v.  of  pipes  in  the  streets,  connecting 
Hadison,  9  Ind.  App.  227;  State  v.  them  by  meter  with  the  works  of 
Topeka,  68  Kan.  177;  Henderson  c,  the  dty,  the  city  cannot  remove  the 
Young,  119  I^.  224,  83  S.  W.  Rep.  meter  and  incorporate  the  pipes  and 
683;  Avery  «,  Job,  25  Oree,  512;  mains  into  its  own  system  without 
Lucia  V,  Montpelier,  flO  Vt.  537.  See  oompensatinK  the  owner  therefor. 
Index,  DimreHon;  Powers.  Smith  v.  Chicago,  107  III.  App,  270, 

The    discretionary    nature    of    the  aff'd  204  111.  356.    See  also  Wright  v. 

power  conferred  upon  a  municipality  Ht.    Vernon,    44    N.    Y.    App.    Div. 

to  provide   itself   with    water   is   the  574. 

basis  of  the  rule  which  exempts  muni-  '  Stat«  o.  Topeka,   68   Kan.    177, 

dpalitiee  from  responsibility  for  prop-  distinguishing  Browne  v.  Boston,   179 

erty  destroyed  by  fire  through  neglect  Hasa.  321,  and  Ironwood  Water  Works 

to    construct    or    properly    maintain  Co.  v.  Ironwood,  99  Mich.  454,  on  the 

water  works,  and  the  authorities  cit«d  f^rouDd  that  these  were  cases  involv- 

in  support  of  that  rule,  tn^a,  S  1340,  ing    an    attempt    to    evade    statutes 

may  be  referred  to  for  the  purpose  of  limiting    the    amount    oF    municipal 

Buattuning  the  discretionary  character  indebtedness.     See  also  Norwich  Gas 

of  the  authority  of  the  municipality.  4   Elect.   Co.   v.   Normch,    76   Conn, 

If  it  appear  that  a  city  purposes  to  505. 
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within  a  limited  territoiy.  Id  the  very  nature  of  things,  such  a  system 
is  usually  intended  to  supply  a  somewhat  compacdy  settled  com- 
munity or  a  community  whose  geographical  limits  are  restricted. 
As  a  matter  of  fact,  throughout  the  United  States  these  systems 
usually  supply  cities,  villages,  or  the  more  compactly  setUed  portioiis 
of  towns,  the  latter  being  frequently  organized  iuto  water  or  li^t 
districts.  The  necessity  does  not  exist  for  extending  such  systems 
beyond  these  limits  and  the  expense  would  be  practically  prohibitive.* 
The  inherently  local  character  of  the  enterprise  renders  competition 
exceedingly  difficult  and  often  impossible.  As  a  physical  matter, 
competing  gas  or  water  plants  may  exist,  but  as  a  business  venture 
calling  for  the  expenditure  of  large  capital  upon  which  an  adequate 
return  is  expected  and  looked  for,  it  is  almost  certam  that  one  or  both 
plants  will  be  operated  at  a  loss.  The  local  character  of  the  enter- 
prise, the  fact  that  one  plant  should  naturally  supply  the  whole 
locality,  the  necessity  to  a  greater  or  less  d^ree  of  using  the  public 
streets,  and  the  collection  of  compensation  by  way  of  rates  as  well  as 
the  fact  that  a  supply  of  gas  is  usually  required  for  such  purposes 
as  lighting  the  public  streets  and  buildings  aa  well  as  the  dwellings 
of  the  inhabitants,  and  that  water  is  required  by  the  municipal!^ 
for  protection  against  fire  and  for  sanitary  purposes,  as  well  as 

■  Bninawick  &  T.  Wat«r  Dist.  t>.  taking  of  that  attribute.  But  auch  ta 
Maine  Wat«r  Co.,  99  Me.  371.  In  not  tbe  fact.  Its  manufacture  de- 
Shepard  r.  Milwaukee  Qas  Light  Co.,  pends  upon  the  coiwumption  of  th« 
6  Wis.  S39,  the  court,  after  poinling  unmediate  neighborhood  for  its  profit 
out  that  the  manufacture  of  eas  for  and  Bucceas  and  upon  no  other  place, 
lighting  the  streets  and  builcungs  ia  It  is  local,  and  hence  not  commercial, 
not  a  domestic  or  family  aianufacture.  It  ia  consumed  upon  the  spot  of  ila 
■aid:  "It  is  carried  on  either  by  manufacture,  and  hence  can  have  do 
public  or  aaaociabed  capital,  and  ia  de-  affinity  with  articles  of  trade.  Its 
pendent  for  its  profit  upon  general  oucceas  neoessarily  depends  upon  ita 
consumption.  Corporationa  of  this  genetal  use  in  the  vicinity  of  ita  manu- 
kind  are  not  like  trading  or  manufac-  lacture  and  seriously  affects  the  public 
turing  corporatJons,  the  purview  of  policy  and  individual  convenience  oi 
whose  operationa  ia  aa  est«naive  aa  the  immediate  community.  The  gaa 
commerce  itself  and  whose  products  is  not  sold  to  whomsoever  will  buy. 
may  be  transported  from  marl^t  to  but  ia  offered  to  be,  and  is,  fumishea 
market  througnout  the  worid.  Their  to  whomsoever  is  prepared  to,  and 
product  is  d^gned  for  the  consump-  will,  take  and  use  it.  It  le  not  an  artiela 
tion  of  the  immediate  community  in  of  trade,  because  it  ia  not  bought, 
which  the  manufacture  is  wrought,  measured,  and  delivered  in  quantity. 
'It  is  not  a  trading  corporation,  for  ita  but  is  furnished,  uaed,  and  to  be  paid 
product  depends  exclusively  upon  for  after  it  is  used,  tsecause  it  cannot 
Dome  consumption.  If  gas  were  an  be  measured  before.  From  the  natufe 
article  of  merchandise  and  could  be  of  the  article,  the  objects  of  the  eom- 
bottled  or  packed  up  and  imported  pany,  their  relations  to  the  com- 
or  exported^  'Uke  soap,  candlea,  or  mumtv,  and  from  all  the  conaiden- 
hats,'  to  be  distributed  to  the  various  tJons  before  mentioned,  it  is  to  me 
market*  of  commerce,  there  might  be  apparent  that  the  company  is  not  at 
pomb^  cUmed  for  it  the  character  all  analogous  to  an  ordinary  manu- 
of  merobandiae  or  manufactures  par-  facturing  or  trading  coipotation." 
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for  private  consumption,  naturally  attach  a  jnMie  vse  or  character 
to  the  aermee,  whether  it  be  rendered  by  the  municipality  or  by  a 
private  corporatioii.*  It  ia  the  public  character  of  the  use  or  service 
which  justifies  the  laying  of  pipes  and  mains  in  the  city  streets, 
because  these  streets  are  devoted  to  public  purposes  and  cannot  be 
applied  to  a  private  use.*    It  is  also  the  public  character  of  the  use 


:A 


'  A»   to   public    dtaracter    of   inaier  Lomaiana    L.    Co.     116    U.    S.    6S0; 

ypty,  aee  Bad  JAe^  Load  A  T.  Co.  ThomaoD-Houflton  Electric  Co.  v.  New- 
..NationalCity,  174U.  S.  739;  Stanig-  ton,  42  Fed.  Rep.  723;  Crawsford- 
bus  County  D.  Baa  Joaquin  ft  E.  R.  C.  vUle  v.  Braden,  130  Ind.  149;  Opinion 
&,  Inig.  Co.,  192  U.  8.  201 ;  Pikes  Peak  of  the  Juetices,  160  Mass,  592;  MitcheU 
Power  Co.  o.  Coloiado  Springs,  105  v.  Negaunee,  113  Mich.  359;  Hequem- 
Fed.  Rep.  1;  Spring  Vailejr  Water  bouig  c.  Dunkirk,  49  Hun  (N.Y.),  650; 
Works  «.  Bryant,  52  Cal.  132;  St.  State  v.  Toledo,  48  Ohio  St.  112; 
Helena  Water  Co.  v.  Forbes,  82  Cal.  Miller  r.  Pulaski  109  Va.  137:  63  S.  E. 
182;  Luxn.  Eo^n,  69  Cal.  255,  300;  Rep.  SSO;  Madison  v.  Madison  Gas 
San  Die^  Water  Co.  t>.  San  Diego,  tc  Elect.  Co.,  129  Wis.  249,  263.  See 
118  Cal,  656;  Wagner  v.  Rock  Island,  also  Index,  Qaa  and  Gat  Companiet. 
146  ni.  139;  Danville  v.  Danville  "The  right  to  operate  gas  works 
Water  Co.,  180  111.  235;  Bennett  v.  and  to  illuminate  the  city  is  not 
Mt.  Vernon,  124  Iowa,  637;  Lumbard  an  ancient  or  usual  occupation  of 
V.  Steams,  4  Gush.  (Mass.)  60;  Way-  dtizena  generally.  No  one  has  the 
land  D.  Middlesex  Coun^,  4  Gray  right  to  dig  up  the  streets  and  la; 
(Mass.),  500;  Olmsted  r.  Horns  Aque-  down  gas  pipes,  electric  lamp  posts, 
duct,  46  N.  J.  L.  496,  499;  Pocantico  and  carry  on  the  business  of  ligntdng 
Water  Works  Co.  v.  Bird,  130  N.  Y,  the  streets  and  houses  of  the  city  of 
249,  259;  Commonwealth  t.  Russell,  New  Orieana  without  special  authority 
172  Pa.  506;  Miller  v,  Pulasld,  109  Va.  from  the  sovereign.  It  is  a  franchise 
137;  63  S.  £.  Rep.  880;  Everett  belonging  to  the  state,  for  in  the  exer- 
WatOT  Co.  V.  Powers,  3?  Wash.  143;  cise  of  the  police  power  the  State  could 
State  P.  Padfio  County  Super.  Ct.,  carry  on  the  business  itself  or  select 
51  Wash.  386:  99  Pac.  Rep.  3.  See  one  or  several  agente  to  do  bo."  Cres- 
alao  Index,  Water  and  Water  Works,  cent  Qty  Gaslight  Co.  v.  New  Orleans 
TheConBtitutionofCaIi:/omta(Art.xJv,  Gaslight  Co.,  27  La.  An.  138,  147, 
Sec.  1)  declares:  "The  use  of  all  water  quotM  with  approval  in  New  Orleans 
now  appropriated  or  that  may  be  ap-  Gas  Co.  v.  Louimana  Light  Co.,  115 
I>ropriated  for  sale,  rental,  or  distribu-   U.  S.  660. 

tion  ia  heret)^  declared  to  be  a  public  ■  But  the  erection  of  an  eiectrie 
use  and  subject  to  the  regulation  and  lighting  plant  within  tiit  atrtet  Until* 
control  of  the  state  in  the  manner  is  not  a  proper  use  of  the  streets  and 
to  be  provided  by  law."  A  similar  will  be  enjoined.  Mcllhinny  v.  Trenton, 
provision  is  found  in  the  Constitution  148  Mich.  380.  Under  a  charter  vest- 
of  Idaho  (Art.  xv.  Sec.  1).  In  West  ing  a  city  with  power  "to  regulate" 
Hartford  it.  Hartford  Water  Com'rs,  tte  use  of  streets,  an  ordinance  which 


44  Conn.  360,  the  court,  in  discusnns  grante  a  private  corporation  the  right 
"--    — iiic  Aaraeter  of  a  wamly  o/  to  occupy  the  streets  with  Bubwa3ra 
acifv,8aid:  "The  introduction  and  paraphernalia    therein   neceeaary 


for  the  public  good  in  the  judicial  of  tjie  works  or  business  of  the  c 
eense  of  that  term;  not  indeed  as  the  pany,  was  conmdeicd  to  apply 
discharge  of  one  of  the  few  govern-  public  atreete  to  private  purposes  and 


mental   duties   imposed   upon   it,  but  therefore  viira  viret.    Slate  v.  Murphy, 

M  ranking  next  in  order."  134  Mo.  548.     A  grant  bjr  a  tatf  of 

A»  to  public  nature  of  eupply  of  rights  and   privileges   in   its    streets, 

*■'    —-  New  Orleans  v.  Clark,  95  parka,  and  public  grounds  for  water 

[;   New  Oileana  Qaa  Co.  v,  systems   for   private    use,  —  i.t.,    a 


n 
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which  authorizes  and  justifies  tiie  application  of  monm/t  derived 
from  taxaium  to  the  construction  and  maintenance  of  the  works;  if 
the  enterprise  were  for  private  purposes  exclusively,  the  power  of 
taxation  could  not  be  exercised  in  its  aid.'  To  enable  a  munici- 
pality or  a  corporation  to  discharge  its  duties  to  the  public,  it  is 
clothed  with  the  power  of  eminent  domain;  and  to  ensure  to  the 
public  faithful  service  it  is  subject  to  the  visitatorial  powers  of  the 
State.*  When  owned  by  the  municipality,  the  works  and  plant  are 
usually  the  product  of  taxation,  are  held  for  public  purposes,  and 
are  exempt  from  taxation'  and  are  jiot  liable  to  taie  on  execution.* 

S  1298.  Power  of  HonidiMBty  to  fnnildi  Watw  and  Uffht  lor 
Va»  of  Inhftbltanta.  —  The  furnishing  of  a  mpjdy  of  wafer,  not  only 
as  protection  against  fires  and  for  sanitary  purposes,  including 
sewera,  but  also  for  the  individual  use  of  the  inhabitants  of  a  munici- 
pality, has  always  been  recognized  as  a  proper  piMie  and  municipal 
purpose,  based  upon  the  inherent  and  palpable  necessity  of  the  case 
and  the  customs  of  thickly  settled  communities.'    But  in  the  case  of 

guilt  from  which  neither  the  dty,  its  public  good  &Dd  the  proper^  therefor 

dtizenB,  nor  the  public  generally  re-  beld  for  public  purposee.     It  is  itself 

ceive  any  consideration  or  derive  any  the  i«sult  or  product  of  taxation.     It 

benefit,  —  is  beyond  the  powen  of  &  stands  in  place  of  the  money  so  raised, 

municipality  and  is  void.    Pike's  Peak  and    therefore    cannot    be    taken    or 

Power  Co.  c.    Colorado   Spiinga,    105  ditniniahed  by  taxation," 
Fed.  Rep.  1.  *  Conunonwealtb    v.    Russell,    172 

'  A  city,  it  was  held,  could  not  bo  Pa.  506.    See  also  chapter  on  EminaU 

authorizea  to  construct  a  dam  Kcroaa  Domain. 

a  river  with  power  to  construct  docks       *  West  Hartford  v.  Hartford  Water 

and  booms,  and  at  its  option  to  con-  Com'iB,  44  Comi.  300 ;  Commonwealth 

■tract  water  works.    Such  purposes  are  e.  Covington  (Ky.),  107  S.W.  Rep.  231 ; 

not  necessarily  public,  and  the  funds  Wayland  c.  Hiddleaex  County  4  Gray 

of    the    taxpayers    derived   from  the  (Idaas.),  500;    Rochester  v.  Rush,  SO 

power  of  tanition  cannot  be  applied  to  N.  Y.  302;  Swanton  v.  Highgate,  81 

such   purposes.     Attorney   Genenl   v.  Vt.  152. 

Eau  Claire,  37  Wis.  400.    In  Rochester       *  New  Orleans  v.  Horns,  105  U.  S. 

v.  Rush,  SO  N.  Y.  302,  the  court  held  600.    Uore  fully  see  chapter  zzi  on 

that   water   works  constructed    by    a  f'Corponte  Property." 
municipality  were  held  for  public  use,        *  The  question  whether  supplying 

and  were  therefore  exempt  from  taxa-  water  for  the   use  of  a  locality   is  ft 

tion.     After   referring   to   the   statute  public  service  or  use  has  usually  arisen 

authorising    the    construction    of    the  when  the  rif  ht  to  exercise  the  power 

works,  the   exercise   of   the   power   of  of  eminent  domain  was  involved.     In 

Kninent  domain,  and  the  levy  of  tAxes  such    cases    it    bas    uniformly    been 

therefor,  Danforth,  J.,  sud:    "The  act  held   to   be   a   public   use.      See  ante, 

under   which   these   proceedings   were  J  1297;  Lumbard  v.  Steams,  4  Cush. 

taken  could  be  valid  only  because  its  (Mass.)    60.     Authority    "to   provide 

direct   object   was   the   promotion   of  the    city    with    water      includes    the 

the  health  and  safety  of  the  property  power    to     furnish     the     inhabitants 

of  the  citdzens  who  were  required  to  with     water.      Smith     o.     Nashville, 

provide    by    taxation    the    means    of  88  Tenn.   484.     See  also  JacksoaviUe 

carrying;  it  on;    and  the  work  under'  Elect.     L.    Co.    v.    Jacksonville,    3S 

taken   in   pursuance   of   its  directions  Fla.   229;    Index,    Water    and    Water 

must  be  regarded  as  executed  for  the  Worka. 
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artificial  light  the  usual  method  of  obtaining  a  supply  was,  in 
the  earlier  municipal  history  of  the  country,  through  the  agency  of 
stock  corporations  performing  a  joint  public  and  private  service  for 
private  gain ;  and  when  cities  and  other  incorporated  communities 
sought  to  construct  their  own  plants  to  light  the  city  streets  and 
to  furnish  gas  and  electric  light  for  the  individual  use  of  their  in- 
habitants, and  to  use  the  public  credit,  and  exercise  the  power  of 
taxation  in  connection  therewith,  the  power  and  authority  of 
the  l^;islature  to  authorize  municipalities  to  do  so  were  vigor- 
ously contested.  It  has,  however,  been  uniformly  held  that  the 
legislature  may  confer  upon  municipalities  the  necessary  au- 
thority for  these  purposes.  The  necessity  of  lighting  public  streets 
for  the  public  benefit,  for  the  common  convenience  6f  the  inhabi- 
tants, and  as  a  means  of  promoting  order,  and  of  affording  pro- 
tection to  persons  and  property,  is  apparent,  and  the  method  by 
which  it  shall  be  done  becomes  a  matter  of  expediency.  The 
legislature  may  authorize  municipalities  to  light  public  build- 
ings and  streets  by  any  appropriate  means  which  it  may  think 

,  expedient;  and  as  a  question  of  constitutional  power  there  b  no 
distinction  between  the  right  to  authorize  cities  and  towns  to 
buy  gas  or  electricity  for  their  use  and  the  right  to  authorize 
them  to  manufacture  it  for  their  use.  The  right  of  the  legisla- 
ture to  authorize  a  municipality  to  manufacture  gas  or  electricity 
for  the  private  consumption  of  its  inhabiianta  involves  other  con- 
siderations. Artificial  light  is  not  perhaps  so  absolutely  neces- 
sary as  water,  but  it  is  necessary  for  comfortable  living  and  safety 
in  modem  communities.  The  use  of  gaa  and  electricity  for  light- 
ing cities  and  thickly  settled  towns  is  common  and  a  great  conveni- 
ence; and  it  is  practically  impossible  for  every  individual  to  manu- 
facture gas  or  electricity  for  himself.  If  either  is  to  be  generally 
used  in  a  city  or  town,  it  cannot  be  distributed  without  the  use 
of  the  public  streets  or  the  exercise  of  the  right  of  eminent 
domain.  In  general,  it  may  be  said  that  if  the  legislature  b  of 
the  opinion  that  the  common  convenience  and  welfare  of  the 
inhabitants  of  cities  and  towns  will  be  promoted  by  conferring 
upon  municipalities  the  power   of   manufacturing  and   distribut- 

,  ing  gas  and  electric  light  for  the  purpose  of  furnishing  them 
to  tiieir  inhabitants,  the  legislature  can  confer  this  power; 
and  it  is  not  necessarily  an  objection  that  the  exercise  of  the 
power  incidentally  benefits  some  individuals  more  than  others, 
or  that,  from  the  place  of  residence  or  for  other  reasons,  every  in- 
habitant of  the  city  or  town  cannot  use  it,  if  every  inhabitant  who 
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is  30  situated  that  he  can  use  it  has  the  same  right  to  use  it  as  the 
other  inhabitants.* 

'  Fellows  V.  Wtdker,  39  Fed.  Rep.  and    s    proper    muuicip&l    puipose. 

651 :    Jackaoaville    Elect.    L.    Co.    v.  Hequembourg   t>.    Dunkirk,    49    Hun 

JftckaonviUe,  36  Fla.  229;   Crawsford-  (N.Y.),  550. 

ville  V.  Braden,  130  Ind.  149:   Ovemll         The  fact  that  a  portion  of  the  prop- 

p.  Madieonville,  125  Ky.  684;  103  S,  W.  erty  in  a  city  is  wiW  land  which  does 

Rep.  278;    Meale^  v.  Hagc^town^  92  not  receive  any  benefit  from  electric 

Ma.  741,  754;  Opinion  of  the  Justices,  light    furnished    to    the    inhabitante 

150  Maes.  592;  Mitchell  v.  Negaunee,  does  not  afTect  the  power  of  the  l^is- 

113  Mich.  359;  State  v.  Allen,  178  Mo.  lature  to  authorize  and  the  city  to  incur 

S55;    Linn  v.  Chambersburg,   130  Pa.  debt  and  levy  taxes  for  the  putpoee 

511;  Crouch  V.  McKinney,  47  Tex.  Civ.  of  furnishing  such  light.     Mitchell   v. 

App.  54;    104  S.  W.  Rep.  518.  Ne^unee,  113  Uich.  359.    In  Mauldin 

The  supplying  of  a  municipal  cor-  v.  Greenville,  33  S.  Cat.  1,  it  was  held 

poration  and  its  citizens  with  Tuitjiral  that  the  power  to  Ught  a  city  may  be 

gas  it  a  publie  use  or  purpose  for  which  fairly  implied  from  a  grant  of  the  police 

the  taxing  powei  may  be  constitution-  power  and  under  this  implied  power  a 

ally  exercised.     State  v.  Toledo,   48  city  which  has  the  express  power  to 

Omo  St.  112.  own  property  may  purchase  an  elee- 

In  Thomson-Houston  Electric  Co.  trie  light  plant  and  manufacture  elec- 
0.  Newton,  42  Fed.  Rep.  723,  it  was  tricity  for  the  purpose  of  lighting  the 
held  that  statutory  authority  "to  es-  streets,  but  that  such  imphed  autboi^ 
tabliah  and  maintain  gas  works  or  ity  did  not  extend  to  the  purchase  of 
electric  light  plants  with  all  the  neces-  such  a  plant  to  furnish  lighte  for  pri- 
eaiy  poles,"  &c.,  authorized  the  city  vate  consumers  either  with  or  without 
.  not  only  to  construct  aa  electric  tight  compensation.  Under  the  provisioQ 
\^  plant  for  the  purpose  of  liebting  the  of  the  Catifomia  Constitution,  which 
streets  and  public  places  of  the  city,  permits  anv  person  to  exercise  the 
but  also  to  furnish  light  for  private  irancliise  of  usin^  the  streets  for  the 
use.  Authority  "to  provide  for  lights  purpose  of  fumishine  "gas  light  or 
ing  the  city  with  gas,  or  other  illumi-  other  illuminating  light"  when  there 
natin^  material,  or  in  any  other  man-  are  no  municipal  works,  a  company 
ner  "  is  sufficient  to  authorize  the  city  does  not  forfeit  its  franchise  by  supply- 
to  furnish  electric  li^ht  to  the  citizens  ing  gas  for  heatiTig  and  cooking  as  well 
for  use  in  their  residences.  Jacltson-  as  for  lighting  purposes,  the  streets  not 
ville  Elect.  L.  Co.  v.  Jacksonville,  36  heins  subjected  to  any  additional 
Fla.  229.  The  incurring  of  debt  to  buroen  thereby.  People  v.  Los  An- 
eatablish  an  electric  light  plant  for  the  gelex  Independent  GasCo.,  150Cal.557. 
purpose  of  supplying  a  city  and  its  Where  a  city  had  charter  power  "to 
inhabitants  with  li^ht  is  not  within  a  provide  for  lighting  and  watering  of 
constitutional  prohibition  afainst  in-  the  streets,"  &c.,  and  "to  provide 
curring  uidebtedness  for  other  than  such  lights  as  are  necessary  for  the  con- 
city  purposes.  The  lightii^  of  streets  venient  transaction  of  public  business," 
and  public  places  is  one  of  the  duties  it  was  held,  in  an  action  to  enjoin  the 
devolving  upon  a  municipal  govern'  sale  of  city  bonds,  purporting  to  be 
ment  and  is  a  city  purpose  within  the  issued  for  the  construction  of  a  plant 
provisions  of  the  Constitution,  and  to  light  the  streets  and  to  furnish  light 
whilst  light  in  a  private  dwelling  may  to  the  inliabitants,  that  these  poweie 
be  equaUy  important  so  far  as  the  in-  did  not  authorise  the  city  to  establish 
habitants  are  concerned,  its  use  is  a  plant  to  furnish  light  to  the  inhabitants 
more  of  a  private  nature.  Although  it  genert^y  for  their  private  use,  and  that 
may  be  that  when  considered  alone  it  the  powers  conferred  related  exclusively 
is  not  the  duty  of  a  municipality  to  to  public  lighting.  Hyatt  v.  Williams, 
supplj^  it  for  private  use,  yet  it  may  do  148  CsJ.  585. 

so,  in  its  discretion,  in  connection  with         In   Illinois,   a   village   sued   a  con- 

the  lighting  of  the  streets.     The  fur-  sumer    to    recover    for    one    month's 

ninhitig  of  light  in  dwellings,  if  supplied  electric    light    furnished    to    the    de- 

in  connection  with  the  light  furmshed  fendant's  building.     The   village   had 

for  the  streets   and   public   buildings,  power  (1)  to  provide  for  lighlanf  Um 

may  be  regarded  as  an  incident  thereto  streete  and  other  public  pla^ ;  {2)  to 
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S  1299.  Power  ot  (Mty  to  lapply  Wftter  to  other  (Htiei  and  beyond 
lU  Uiniti.  —  The  purpose  for  which  a  municipality  is  authorized  to 
construct  water  works  or  to  contract  for  a  supply  of  water  is  usually 
to  supply  its  own  needs  and  the  needs  of  its  inhabitants,  and  it  may 
be  laid  down  as  a  general  rule  that  a  grant  of  power  to  a  municipal- 
ity for  these  purposes  gives  it  by  implication  no  autkoriiy  to  enter  into 
the  business  of  fumbhing  water  to  ■persons  beyond  the  municipal 
limits.^  Nor  does  authority  to  provide  water  or  light  for  its  own 
use  and  for  the  use  of  its  inhabitants  authorize  a  municipality  to  go 
into  the  business  of  buying  and  selling  water  as  a  comTnodity  to  other 
mwiicipcdiiies}    But  in  the  absence  of  any  constitutional  restriction 

entnt  to  otbera  the  power  to  do  such  light  to  its  inhabitants,  or  olhfr  per- 

Ughtis^  and  to  lay  down  their  plant  tons  or  corporotioM.     It  was  held  that 
and  pipes;    but  no  expresa  authority  the  fumiBhing  of  water  and  light  to 

was  conferred  on  the  vilkge  itself  to  do  other  peraons  or  corporations   was  a 

such  work.     By  another  statute   vil-  private  use,  and  the  private  use  being 

lages  were  authorized  to  build  water  inseparably  mingled  with  a  public  use, 

works  and  to  collect  rates  for  furnish-  the  attempted  delegation  ot  the  power 

ing  water  to  private  parties,  but  no  of   eminent   domain    was   unconstitu- 

ei^ress    authority    was    conferred    to  tional  and  void  in  tola.     Sed  qvaret 

collect  rates  for  l«ht  to  private  houses  Miller  p.  Pulaski,  109  Va.  137;  63  S,  E. 

and   property.      It  was  held  that,   as  Rep.  880. 

powers  granted  to  municipalities  ai«  >  Haupt'a  Appeal,  125  Pa.  211,  223; 
to  be  strictly  construed,  the  village  had  BIy  v.  White  Deer  Mountain  Water 
no  power  to  furnish  light  to  the  in-  Co.,  197  Pa.  80;  Stauffer  v.  East 
habitants,  or  to  fix  rates  and  to  collect  Stroudfftturg,  215  Pa.  143;  Paris  v. 
for  such  service,  and  that  for  lack  of  Sturgeon,  50  Tex.  Civ.  App.  519;  110 
power  it  could  not  recover  for  light  S.  W.  Rep.  459.  Statutory  authority 
furnished  to  a  private  individual.  Ladd  "to  provide,  or  cause  to  tie  provided, 
t>.  Jones,  SI  111.  App.  SS4.  This  view  the  city  with  water,  to  make,  regulate, 
of  the  powers  of  municipalities  seems  and  establish  public  wells,  pumps,  ana 
to  be  approved,  obiter,  in  Palestine  v.  cisterns,  hydrants,  and  reservoirs,  in 
Siler,  225  111.  630,  637.  Sed  quarer  the  streets  and  elsewhere  within  said 
A  village  had  charter  authority  to  city  or  beyond  the  limits  thereof  for 
borrow  money  for  the  expense  of  the  extinguishment  of  fires  and  the 
electric  lighting  of  the  village,  to  light  convenience  of  the  inhabitante  and  to 
the  streets  with  electricity  and  to  prevent  the  unnecessary  waste  of 
furnish  water,  electric  lights,  and  water"  was  held  to  confer  no  authority 
electric  power  to  parties  outside  the  lo  supply  loater  to  a  person  outside  the 
corporate  limits.  No  express  authority  city  Umits.  Paris  v.  Sturgeon,  50  Tex. 
was  conferred  to  furnish  electric  light  Civ.  App.  519;  110  8.  W.  Rep.  459. 
to  individual  consumers  within  the  ■  Dyer  p.  Newport,  123  Ky,  203; 
village  limits,  and  it  was  held  that  the  Rehill  v.  East  Newark,  73  N.  J.  L.  220; 
village  had  no  such  authority.  Swan-  East  Newark  ti.  New  York  &  N.  J, 
ton  V.  Highgate,  81  Vt.  152.  It  is  to  be  Water  Supply  Co.,  67  N.  J.  Eq.  265, 
noted,  however,  that  in  this  case  the  aff'd  68  N.  J.  Eq.  783;  Farwell  v. 
question  simply  was  whether  the  village  Seattle,  43  Wash.  141.  Power  to  a 
works  were  devoted  lo  public  use  so  as  city  to  procure  a  supply  of  water  for 
to  be  exempt  from  taxation,  and  the  the  use  of  the  city  and  its  inhabitante 
court  only  held  that  as  the  village  was  "  and  any  other  persons "  was  con- 
under  no  corporate  power  or  duty  to  strued  to  mean  any  other  person  of  the 
supply  light  to  its  inhabitants,  the  same  class,  t.  e.  a  person  vrilhin  the 
woius  could  not  be  regarded  as  de-  city  limits.  Farwell  v.  Seattle,  43 
voted  to  public  use.     Statutory  au-  Wash.  141. 

thority  was  conferred  upon  a  town  to  The  city  of  Newport,  Ky.,  had  con- 

oondwui  laud  to  furnish  water  and  structed  water  works  and  obtfuned  a 
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or  prohibition,  it  b  within  the  ponwr  of  the  legialaiure  to  authorize  a 
municipality,  at  least  as  an  incident  to  the  construction  and  m^n- 

tenance  of  its  own  water  works,  to  contract  with  neighboring  munici- 
palities to  supply  water  thereto  or  to  their  inhabitants.'    And  in 

supply  of  water  more  th&D  auffident  other  than  a  "ct^  purpose."  The  toy- 
for  lis  own  needs.  Clifton,  an  adjoin-  tbority  granted  la  to  «eU  merely  the 
ing  muniapality,  passed  an  ordiiiance  surplus  water  for  which  the  ci^  hsa 
providing  for  the  sale  of  the  franchise  no  iiae.  This  is  not  a  gift  or  aid  to  ttie 
for  twenty  veais  of  laying  water  pipes  person  to  whom  Uke  sale  is  made, 
and  mains  in  its  streets  and  for  con-  ^mson  v.  Parker,  190  N.  Y.  19,  cev'g 
tractiag  with  the  purchaser  of  the  113  N.  Y.  App.  Div.  888. 
franchise  to  furnish  water  to  the  mu-  A  water  company  organused  to 
nicipality  and  its  citizens.  As  required  supply  a  certain  municipahty  may 
by  the  Kentucky  Constitution,  bids  have  legislative  authoritv  to  use  tKe 
were  advertised  for.  Newport  was  the  gtreelt  arid  highviays  of  adioining  eitiet 
successful  bidder.  It  was  held  that,  for  the  purpose  of  transporting  its  wat«r 
although  Newport  could  dispose  of  its  supply  from  the  source  to  the  place  of 
BUrplussupplyforitsadvantage,itcou]d  distributioD.  Pelham  Manor  v.  New 
not  go  into  the  business  of  (nointmntna  Rochelle  Water  Co. ^43  N.  Y.  532; 
MWiM  and  operoHng  frajuJiUes  in  and  Rochester  ft  L.  O,  Water  Co.  v.  Ro- 
for  the  benefit  of  an  adjoiniiig  mu-  Chester,  176  N.  Y.  36;  Rochester  v, 
nidjpality  without  express  legislative  Rochester  ft  L.  O.  Water  Co.,  1S9 
authority.  Dyer  v.  Newport,  123  Ky.  N.  Y.  323,  modi^ng  114  N.  Y.  App. 
203.  Div.  907.  But  a  company  so  using  the 
'  South  Pasadena  v.  Pasadena  L.  ft  streets  of  another  municipality  cannot 
W,  Co.,  152  Cal,  679.  It  may  be  eupplj;  water  to  inhabitants  of  that 
doubted  whether  a  municipalityi could  municipality  when  it  has  no  charter 
be  authorized  to  enter  into  the  ^neral  authonty  to  do  so,  and  when  a  statute 
business  of  supplying  water  or  light  to  expressly  prohibits  the  sale  within  the 
other  municipaUties  and  to  persons  limits  of  the  adioining  municipality. 
outside  its  limits  when  such  power  is  Rochester  v.  Rocnester  ft  L.  O.  Water 
to  be  made  the  foundation  for  an  in-  Co.  189  N.  Y.  323,  modifying  114 
dependent  comioercial  or  business  en-  N.  ¥.  Anp.  Div.  907.  But  the  status 
terprise  having  no  relation  to  its  own  tory  prohibition  does  not  applv  to  a 
supply  of  water  or  light.  A  grant  of  supply  furnished  to  a  railroad  cam- 
power  for  such  a  purpose  would  in  pany^  which  has  statutory  authority  to 
effect  be  a  permit  to  the  municipality  to  acquim  a  supply  of  water  that  may  be 
engage  in  an  independent  commercisJ  Decessary  for  its  uses  and  purposes  and 
enterprise,  an  example  of  "municipal  to  build  or  lay  aqueducts  or  pipes  to 
trading"  pure  and  simple.  On  this  sub-  convey  the  same  and  to  condemn  any 
ject,  see  arUe,  {  1292.  This  is  a  very  lands  that  may  be  necessary  therefor, 
different  thing  from  legislative  au~  and  which  has  granted  to  the  water 
tbority  to  a  municipality  to  dispose  of  company  a  right  of  way  along  its  rail- 
its  surplus  waters  to  a  neighboring  road  in  conmderatjon  of  a  suppW  (A 
munidpality  or  to  other  consumers,  water.  Rochester  t>.  Rochester  ft  L.  O. 
Post,  j  1300,  A  charter  provision  Water  Co.,  189  N.  Y.  323,  modifying 
autiionzing  a  city  to  sell  to  a  corpora-  114  N.  Y.  App.  Div.  907. 
Hon  or  in^vidiud  outside  the  eity_  timiU  A  contract  net  ween  two  municipali- 
the  right  to  make  connections  with  the  ties  for  a  supply  of  water  for  public 
city  mains  for  the  purpose  of  drawing  and  private  use  is  within  the  statute  of 
water  therefrom,  when  coupled  with  a  (rauds.  A  resolution  of  a  town  counol 
provision  that  the  city  authorities  m  New  Jersey  directed  the  president 
''shall  not  sell  or  permit  the  use  of  and  clerk  to  execute  a  contract  with  a 
water"  in  this  mannerj  "it  thereby  city  tor  a  supply  of  water  on  certain 
tbesupply  for  the  city  or  its  inhabitants  terms.  The  city,  learning  of  the  reso- 
ahall  be  insufGcient,  does  not  violate  lution.  caused  to  be  drawn  and  exe- 
a  constitutional  provision  prohibiting  a  cuted  by  its  offiraals  and  tendered  to  the 
city  from  giving  any  property  to  or  town  coundl,  a  paper  which  was 
in  aid  of  any  individual,  association,  claimed  to  be  in  accordance  with  the 
Dr  corporation  or  to  incur  debt  for  resolution.    It  was  held  that  no  ooo- 
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Califomis  it  haa  been  held  that'  when  a  ci^  b  authorized  to  acquire 
waters  and  water  rights  beyond  its  limits,  and  in  the  exercise  of  that 
author!^  acquires  the  property  of  a  water  company,  which  under 
the  G)nstitution  and  statutes  of  that  State  is  charged  with  the  duty 
of  supplying  persons  with  water  outside  the  city  limits,  the  city  be- 
comes bmmd,  upon  the  purchase  of  the  water  rights  and  property  of 
the  company,  to  fulfil  its  conatitviumal  and  atatJOory  obligation.,  and 
to  supply  the  persons  entided  to  receive  a  supply  from  the  source 
acquired  by  it  from  the  water  company.'    And  where  the  contract 

tnct  had  been  made,  partly  because  it  would  have  the  right  to  buy  from 
the  paper  tendered  aid  not  conform  any  corporatdon  or  person  engaged  in 
to  tbe  tenuB  of  the  reeolutioii,  and  auppl^ing  nater  for  public  use  outode 
partly  because  the  resolution  wae  never  the  city  any  surplus  water  which  such 
communicated  by  the  town  to  the  dty,  co^mration  or  person  might  poHseas. 
and  hence  was  not  a  proposal  which  the  U  it  were  necesmi^  in  order  to  obtain 
city  might  accept  and  thereby  bind  the  euch  surplus,  the  city  might,  under  this 
town.  Jersey  City  e.  Harrison,  72  power,  purchase  the  entire  water  supply 
N.  J.  L.  185,  aff'g  71  N.  J.  L.  69.  A  of  such  peraon  or  corporation  and  the 
-statute  wliich  authorizes  any  muuici'  water  plant  or  system  used  in  conneo- 
pal  corporation  owning  or  controUing  tion  with  it,  so  tliat^  after  operating 
water  works  to  contract  with  "any  ad-  the  mtem  and  supplying  the  persona 
wtnino  municipal  corporation"  to  entitled  to  use  that  water,  it  could  de- 
fumisn  a  supply  of  water  for  public  or  vote  the  surplus  to  the  use  of  the  in- 
privato  use  for  a  term  of  yeaia  only  habitants  of  the  city.  Hewitt  o.  San 
authoriies  contracte  with  eontiffuoua  Jacinto  &  P.  V.  Img.  Dist.,  124  Cal. 
munidpalities.  The  fact  that  the  186,  192.  The  acquirement  of  this 
munidpality  is  contiguous  to  the  water  water  plant,  and  the  operation  of  the 
supply  or  the  water  works  does  not  system,  if  necessary,  were  not  beyond 
warrant  the  contract.  Rehill  v.  East  the  power  of  the  city,  and  for  the  pur- 
Newark,  73  N.  J.  L.  220.  Pmoer  to  pose  of  this  decision  we  must  piesiune 
Jerfty  City  to  acquire  water  works  and  that  the  necessity  existed.  The  ques- 
"distribute  waters  through  the  cor-  tion  thus  presented  is  whether  or  not, 
porate  limits  of  Jersey  City  and  through  under  the  drcumstances  of  this  case  aa 
such  portion  of  the  counties  of  Hudson  presented  in  the  complaint,  the  dty, 
and  Bergen  as  the  inliabitante  may  after  thus  acquiring  this  water  system, 
desre,"  contemplates  that  Jersey  City  can  now  discoutinue  its  operation,  eeaae 
shall  distribute  to  consumers  direct,  to  furnish  the  water,  or  any  water,  to 
and  does  not  authorize  it  to  make  a  the  persons  theretofore  receiving  and 
contract  with  other  munidpalities  in  entitled  to  receive  it  from  said  avston. 
these  counties  to  furnish  a  supply  of  retain  title,  possession,  control,  ana 
water  to  be  distributed  by  the  latter,  management  of  all  the  property  com- 
Rehill  V.  East  Newark,  73  N.  J.  L.  220.  posing  the  rfstem,  and  allow  the  water 
'  A  water  company  obttuned  ite  previously  devoted  to  tlie  public  use  to 
water  from  a  source  within  the  limite  run  to  waste.  It  is  clear  this  cannot 
of  a  dty  and  supplied  water  to  plain-  be  allowed." 

Uff's  lots  which  were  outside  the  city  In  South  Pasadena  v.  Pasadena  L.  A 
limits.  The  company  sold  its  water  W.  Co.  152  Cal.  579,  it  was  held  that 
works  and  water  nghte  to  the  dty,  and  under  the  Constitution  and  statutes  of 
it  was  held  that  the  dty  was  lx>und  by  California,  on  the  purdiase  by  the  city 
reason  of  the  purchase  of  the  works  to  of  Pasadena  of  the  property,  franchise, 
continue  ite  supply  to  the  plaintiff's  and  business  of  a  water  company,  a 
lots.  Fellows  r.  Los  Angeles,  151  Cal.  portion  of  whose  water  was  appropri- 
52,  63.  Shatc,  J.,  said;  "The  charter  of  ated  to  the  use  of  a  part  of  the  d^  of 
Los  Angeles  gives  it  power  to  acquire  South  Pasadena  and  ite  inhabituite, 
water  and  water  rights,  within  or  with-  the  duty  devolved  upon  Paeadena,  as  a 
out  the  dty,  for  the  use  of  ite  inhabi-  trustee,  of  continuing  to  supply  water 
tante.    In  the  exercise  of  tliis  power  to  that  part  of  South  Pasadena  and  itq 
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with  another  municipality  is  confined  to  svrplia  waters  which  the 
city  has  in  good  faith  acquired  for  its  own  purposes,  but  which  it 
does  not  presently  require,  the  contract  hBS  been  sustained  as  within 
the  power  of  the  city.' 

§  1300.  Powor  to  apply  Buiplos  to  PrivatA  PnrpoMB.  —  The  idea 
underlying  the  construction  of  public  utilities  by  a  municipali^  or 
by  a  public  service  corporation  is  that  the  municipality  or  company 
in  furnishing  water  or  light  or  rendering  other  similar  services  does 
so  for  a  public  purpose;  and,  as  we  have  seen,  the  fact  that  the 
water  or  light  b  furnished  for  the  individual  consumption  or  use  of 
the  inhabitants  does  not  detract  from  the  public  purpose.  But  in 
the  nature  of  things  there  are  necessarily  purposes  of  a  peculiarly 
private  natixre  which  do  not  justify  the  municipali^  is  exeicising 

inhabitants  that  previously  enjoyed  can  maintain  a  bill  in  equity  to  le- 
BUch  use.  It  was  bJbd  held  that  such  strain  the  other  corporation  from 
water  could  not  be  coneideTed  as  aur-  wrongfuUy  aging  water  for  more  than  St 
plus  water  subject  to  sale  to  others  by  tenitory  embraetd  in  the  oontmcL  So 
virtue  of  a  statutory  provision  au-  held  in  a  case  where,  pursuant  to 
thorising  a  city  to  sell  surplus  water,  statute,  a  fire  district  made  a  contnct 
but  requiring  that  contracts  for  ailch  to  supply  with  water  a  water  supply 
sale  should  not  nm  for  a  period  of  district  the  territory  of  which  w»s 
longer  than  one  year.  The  court  also  then  wholly  within  a  certain  town. 
declared  that  the  supply  of  water  by  A  later  statute  extended  the  bounda- 
the  city  of  Pasadena  to  territory  be-  ries  of  the  water  supply  district  so  as 
yond  its  limita,  beii^  a  matter  neceesa-  to  include  additional^  territory  in  an 
rily  incidental  to  the  mn-in  objects  of  adjoining  town.  It  was  held  that  tike 
supplying  water  to  its  own  inhabitants,  statute  did  not  affect  tiie  contract 
was  "  municipal  affair "  which  might  be  between  the  two  corporationB  or  ex- 
made  the  subject  of  provision  in  a  tend  the  territory  to  which  it  applied. 
freeholdera'  charter  adopted  by  the  The  court  expressed  doubt  whether 
municipality  under  the  provisions  of  the  power  of  the  legislature  to  chao^ 
the  Constitution  of  that  State.  It  was  the  boundaries  of  municipaUtiea  and  to 
further  held  that  under  the  provisions  make  provision  for  ttie  truiirfer  ^ 
of  the  California  Constitution,  South  property  and  the  payment  of  debts, 
Pasadena  had  power  to  6x  rates  to  be  &c.,  would,  under  tne  Constitutjon, 
charged  for  water  supplied  to  it  or  justify  the  legislature  in  increasing  tiie 
within  its  limits,  and  to  control  the  obligatian  of  the  fire  district  by  re- 
laying and  repairing  of  pipes  in  the  quinng  it  to  supply  water  to  increased 
streets  as  against  another  city  en-  territory  without  additional  compen- 
gaged  in  supplying  such  waters  as  sation.  Turners  Falls  Fire  Dist.  v. 
well  as  when  an  individual  or  water  Millers  Falls  Water  Supply  Dist.,  189 
company   does   so.      But,   subject    to  Mass.  263. 

the   provisions    of    the    Constitution,        '  Colorado  Springs «.  Colorado  CS^, 

the      municipal       corporation       upon  42  Colo.  75.     In  thjs  case  the  contiaet 

which  the  duty  devolves  of  supplying  was  sustained,   although  it   was   only 

water  to  another  municipality,  is  au-  given  in  conjuderation  of  the  ri^ht  to 

thorized  to  lay  its  mains  m  the  streets  use  the  streets  of  the  second  city  for 

of  the  latter.  water  pipes  and  mains.     As    to    the 

A  Tuim-municipaJ  corporation  with  power  of  the  Tmmicipolify  to  dimott  of 

authority  to  maintain  a  water  supply  a  turpltit  arising  only  incidentally  and 

which  has  a   contract  with  another  not  acquired  with  the  intention  of  dij»- 


ipmilnr  corporation  to  supply  it  with   po^ng  of  it  for  other  than  oidinary 
'  1  defined  territory,   public  purposes,  see  f  1300. 


water  for  a  certain  d 
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the  power  of  taxation  and  which  do  not  permit  either  the  munici- 
pality or  the  public  service  corporation  to  exercise  the  power  of 
eminent  domain.*     But  whilst  a  private  purpose  cannot  be  the 

■  A  question  which  has  occasioned  said:  "Electricitjr  is  extensively  used 
a  diveisity  of  opinion  in  judicial  de-  for  the  transtnisfflon  of  power  from 
cisions  is  inhelher  the  power  of  tminent  the  point  where  the  power  is  accumu- 
domain  may  be  exerdsed  to  acquire  lat«d  by  means  of  a  water-fall  or  by 
property  for  the  purpoae  of  app^ing  the  combuslion  of  fuel  to  distant 
it  to  the  deoelopnint  of  pov)er,  usually  points  for  use  there;  and  the  pros- 
electric  in  its  nature,  for  manufadur-  pect  is  that  it  will  be  used  in  the  near 
in^purpo»et.  This  question  has  usually  future  to  produce  and  distribute  heat 
anaen  when  it  has  been  sought  to  con-  in  a  aimilar  manner.  .  .  .  The  kcowl- 
demn  lands  or  water  rights  U>r  the  pur-  edge  recently  acquired  concerning 
pose  of  constructing  dams,  Ac,  to  electricity  has  made  it  possible  to 
supply  water  power  to  generate  elec-  divide  power  into  any  dediM  portjons 
tnaty,  and  the  power  conferred  has  and  to  freely  transmit  the  same  to 
frequently  been  sought  to  be  exercised  almost  any  point  for  use.  This  luis 
in  connection  with  the  Keneration  of  created  a  demand  for  power  which, 
electricity  to  supply  lieht  to  mum~  though  not  so  universBl  as  the  demand 
cipalities  and  their  mhobitants.  The  for  water,  is  nevertheless  of  a  public 
subject  is  not  strictly  within  the  pur-  character.  Like  water,  electricity 
view  of  the  present  work,  but  it  may  exists  in  nature  in  some  form  or  state, 
be  said  that  the  deddona  generally,  and  becomes  useful  as  an  agency  of 
but  not  unifonnly,  seem  to  Imh  Co  the  man's  induatrr  only  when  collected 
view  that  the  furnishing  of  power  to  and  controlled.  It  requires  a  large 
aU  who  may  require  or  demre  to  use  capitel  to  collect,  store,  and  distribute 
it  under  conditions  which  obGge  the  for  general  use.  The  cost  depends 
corporation  seeking  to  exercise  the  largely  upon  the  location  of  the  power 
power  te  furnish  it  to  all  applicants  plant.  A  water  power  or  a  location 
upon  the  same  ba^  as  any  other  upon  tide-water  reduces  the  cost 
public  service,  ia  a  public  use  which  materially.  It  may  happen  that  the 
justifies  the  exercise  of  eminent  do-  business  caimot  be  inaugurated  with- 
main.  See  Walker  v.  Shasta  Power  out  the  aid  of  the  power  of  eminent 
Co.,  160  Fed.  Rep.  856 ;  Jones  v.  domain  for  the  acquisition  of  the  neces- 
North  Georgia  Elect.  Co.,  125  Ga.  sary  land  or  rights  in  land.  All  these 
618;  Hinnesote  Canal  &  P.  Co.  v.  considerations  tend  to  show  that  the 
Pratt,  101  Minn.  197^  Minnesota  use  of  land  for  collecting,  storing,  and 
Canal  4  P.  Co.  v.  Koochiching  Co.,  97  distributing    electricity    for    the    pur- 


Mirm.  42S;  Helena  Power  Transmis-  poses  of  eupplving  power  and  heat  t 
don  Co.  V.  Spratt,  35  Mont.  108;  all  who  mav  dedre  it  is  a  public  us_ 
Sprstt  V.  Helena  Power  Transmisdon   similar  in  character  to  the  use  of  land 


Co.,  37  Mont.  60;   Rockingham  County  for   collecting,  storing,  and   distribut- 

light  A  P.  Co.  t>.  Hobbs,  72  N.  H.  531,  ing  water  for  the  public  needs,  a  use 

534;     McMillan    v.    Noyea    (N.    E.),  that   is   so   manifestly   public   that   it 

72  Atl.  Rep.  759;    Niagara,  L.  A  O.  has  been  seldom  questioned  and  never 

Power  Co.,  Matter  of,  111  N.  Y.  App.  denied."    The  distinction  is  well  illus- 

Div.  686;   Jacobs  c  Clearview  Water  trated  in  Minnesota  Canal  &  P.  Co. 

Supply  Co.,  220  Pa.  388;    McMeekin  v.  Koochiching  Co.,  97  Minn.  429,  451, 

V.  Central  Carolina  Power  Co.,  80  8.  where  a  corporation  had  power,  first, 

Car.  512;    Wisconsin  River  Imp.  Co.  to  generate  electricity  by  water  pon-er 

0.  Pier,  137  Wis.  325;   118  N.  W.  Hep.  for  iHstribution  and  sale  to  the  general 

867.  public  for  light,  heat,  and   power  on 

These  decisionB  have  largely  been  equal   terms,  and,   second,  to  acquire 

induced   by   the   fact   that   electricity  water  power  and  to  construct  a  water 

is  in  ite  nature  capable  of  generation  power  plant  for  the  purpose  of  "supply- 

at  a  dngle  point  and  of  transmisdon  ii^  water  power  from  the  wheels  tbere- 

and  distribution  to  as  many  consumers  of.^'  It  was  held  that  the  first  of  these 

as   the   power   can   supply.     Thus   in  uses  was  a  pubUc  use  which  justified 

Bockingham   County   Light   &  P.   Co.  the  exercise  of  the  power  of  eminent 

V.  Hobbs,  72  H.  N.  531,  534,  Chaee,  J.,  domain,  but  the  second  was  a  private 
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primary  object  of  either  the  municipality  or  the  public  aerrice  cor- 
poration, the  fact  that  inciAntally  and  to  a  minor  degree  private 

enterprise  in  ^d  of  which  the  power  of  erty  for  the  purpose  of  public  milk  and 

eminent  domain  could  not  be  exercised,  machinery  other  Uian  grist  mills  beld 

Elliott,  J.,  remarked  with  rcfereoce  to  to   be  unconstitutional   as  peimitting 

the  second  power;    "Water  power  is  the  taking  of  property  for  private  use. 

not,  like    electrical  j>ower,  capable  of  Gaylord    v.    Chicago    Sanitary    Dist., 

beins  subdivided  into  innumerable  units  204  111.  676.    An  electric  pl&nt  is  not 

and  distributed  long  distances."  a  "mill"  within  the  meaning  of  the 

But  in  some  jurisdictionB  tba  Mistmtri  statute  authorising  the  con- 
generation  of  eUetriud  -povier  iat  dis-  demnation  of  private  property  for  tite 
tribution  has  been  held  to  be  a  ■privaia  purpose  of  building  a  mill  dam.  South- 
use  or  enterprise  in  aid  of  which  the  west  lilissouri  Light  Co.  v.  Scheuri^, 
power  of  eminent  domain  cannot  be  174  Ho.  235.  A  Pennsylvania  statute 
exercised,  although  it  is  intended  for  of  Ai>ril  29,  1874  (P.  L.  73),  authoriied 
general  distribution.  See  Brown  v.  the  incorporation  of  companies  for 
Gerald,  100  Me.  351 1  State  v.  TbuTston  "the  storage  and  tiHDsportatian  <d 
County  Super.  Ct.,  42  Wash.  660;  water  with  the  right  to  take  rivulets 
State  V.  White  River  Power  Co.,  39  and  land  and  reservoirs  for  holding 
Wash.  648;  Fallsburg  Power  &  Mfg.  water."  It  was  held  that  a  company 
Co.  V.  Alexander,  101  Va.  98;  Dice  v.  orraniaed  under  this  act  was  presum- 
Sherman,  107  Va.  424.  But  even  in  ably  a  corporation  for  private  pur- 
these  jurisdictions  it  has  been  held  poses  only,  and  that  it  could  not  con- 
that  the  generation  of  power  is  a  public  sljtution^ly  be  invested  with  the 
use  when  it  is  intendea  t«  be  used  only  power  of  eminent  domain.  Feifly  v. 
in  connection  with  a  recognized  public  Mountain  Water  Supply  Co.,  214  Pa. 
use,  e.  g.,  the  operation  of  rtulroads,  340.  Power  to  a  town  to  condemn 
municipal  lighting,  or  the  like.  State  land  to  furnish  water  and  light  to  ita 
V.  Ccntralia-Chehalis  Elect.  R.  &  P.  inhabitants  or  other  peTBora  or  eorpora- 
Co.,  42  Wash.  632;  State  v.  King  turn*,  held  to  be  for  a  private  use  as 
Coun^  Super.  Ct^  52  Wash.  196;  100  to  the  "other  persons  or  corporations," 
Pac.  Rep.  317.  Conira,  Avery  v.  Ver-  and  as  the  private  use  was  maeparably 
mont  Elect.  Co.,  75  Vt.  235.  mineled  with  the  public  use,  the  gmnt 

Other  decidons  hold  that  the  crea-  of  the  power  of  eminent  domain  was 
tion  of  power  is  a  private  use  under  held  to  be  imconstitutional  and  void 
varying  circumstances  not  coming  in  toto.  Miller  v.  Pulaski,  109  Va.  137; 
within  any  of  the  preceding.  Thus,  63  S.  E,  Rep.  880. 
it  has  been  held  that  the  legislature  A  water  company,  under  a  charter 
cannot  authorize  the  taking  by  emi-  granting  it  the  right  tA  take  private 
nent  domain  of  the  land  for  the  pur<  waters  "for  the  extinguishment  of 
pose  of  ertating  a  water  power,  which  fires  and  for  domestic  sanitary  and 
when  erected  may  be  used  for  pubhc  other  purposes,"  cannot  acquire  tlw 
or  private  purposes  at  the  option  of  right  to  use  the  water  of  a  stream  for 
the  proprietor.  It  was  so  beld  in  a  private  manufacturing  purposes  against 
case  where  the  corporation  claiming  the  objection  of  mill  owners  upon  such 
to  exercise  the  right  of  eminent  domain  stream  who  are  injured  thereby.  The 
was  organized  to  sell  and  supply  water  words  "other  purposes"  in  the  grant 
and  water  pawer  for  mining,  milling,  of  power  must  be  construed  to  mean 
manufacturing,  domestic,  municipal,  other  p\Mic  purposes  of  the  same 
and  agricultural  purposes,  and  to  fur-  character.  In  re  Barre  Water  Co.,  62 
nish  peo^e  in  the  vicinity  with  elec-  Vt.  27.  See  also  Smith  v.  Barre  Water 
tridty,  Berrien  SprinKs  Water  Power  Co.,  73  Vt.  310,  By  the  California 
Co.  t>.  Berrien  Circuit  Judge,  133  Mich.  Constitution  any  person  may  exercise 
48.  Furnishing  water  to  private  per-  the  franchise  or  right  to  use  the  streeta 
sons  and  corporations  to  be  used  in  for  the  distribution  of  "gas  light  or 
boilers  \a  generate  steam  for  saw  and  other  illuminating  light,"  when  there 
Single  miUs  is  a  private  and  not  a  are  no  municipal  works.  A  gas  com- 
pubUc  use.  State  o.  Pacific  County  pany  does  not  forfeit  ttus  ifranehiBe 
Super.  Ct,  61  Wash.  386;  99  Pac.  right  by  supplying  gas  for  heating  and 
Rep,  3,  The  lUinois  statute  authoris-  eookiny  as  well  as  for  lighting  pur- 
ine the  condemnation  of  private  prop-  poses,  as  there  is  no  additional  burden 
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purposes  are  served  does  not  render  th^ction  of  the  public  service 
corporation  or  the  municipality  illegtaPWhen  a  city  owns,  main- 
tains,  and  operates  its  own  waj#  or  light  plant,  it  is  to  be  reasonably 
expected  that  in  the  prudent  management  of  its  works  »ome  excess 
beyond  the  naiural  retpiirements  of  the  public  will  arise;  that  there 
will  be  some  surplus  which  will  be  available  for  disposal  over  and 
above  such  as  it  requires  for  its  own  purposes  and  such  as  its  in- 
habitants can  claim  by  reason  of  the  prior  duty  which  it  owes 
them.  With  reference  to  the  surplus  so  arising,  the  city  may  con- 
tract with  private  ijidividvals  for  the  private  use  thereof  so  long  as 
it  does  so  without  affecting  the  supply  which  is  required  for  public 
or  fmwt-public  purposes.  For  example,  if-  a  city  has  legislative 
authority  to  erect  a  dam  in  connection  with  its  water  works,  it  may 
lawfully  lease  for  private  purposes  any  excess  of  uxUer  not  required 
by  itself  for  its  inhabitants;  ^  or  it  may  lease  to  private  individuals 
the  use  of  water  Sowing  through  its  water  system  to  enable  them  to 
generate  power  to  create  electricity  where  such  lease  does  not  impair 
the  usefulness  of  the  water  works  or  the  efficiency  of  the  system  for 
the  municipal  purposes  for  which  they  were  acquired.*   Within  these 

imposed    upon    the    Htreeto    thereby.  Springs,  105  Fed.  Rep,  1.    Where  a 

People   V.    Loi    Angeles    Independent  city  has  made  a  contract  with  an  electric 

Gas  Co.,  150  Cal.  557.    The  diatrtbution  company  for  a  supply  of  electric  power 

of  ammonia  by  pipes  laid  in  the  streets  greater    than    its    present    needs    and 

held  to  be  a  private  purpose  for  which  which  will  ^  to  waste  unless  it  is  sold 

the  use  of  the  streets  could  not  be  to  private  individuals  for  such  use  as 

granted  by  the  municipality.     Rhine-  they  desire  to  make  of  it,  it  may  enter 

hart  V.  Redficid,  93  N.  Y.  App.  IMv.  into  a  contract  with  a  street  railroad 

410,  aff'd  179  N.  Y.  569.  company     (o     furnish     such     surplus 

'  State  V.  Eau  Claire,  40  Wis.  533;  power  for  a  term  of  vears  for  the  pui^ 

Gr«en  Bay,  Ac.  Canal  Co,  v.  Kaukauna  pose   of  operatine   tne   railway.     The 

Water  Power  Co.,  70  Wis.  635.     See  fact  that  the  city,  looking  to  its  pos«ble 

also  I^r  V.  Newport,  123  Ky.  203,  or  probable  future  growth,  and  the 

208;     Rogers   v,   WickiiSe    (Ky.),   94  resulting  increased  demand  for  electric 

S.  W.  Rep.  24;    Lucia  v.  Montpelier,  lighting,  might,  if  it  had  thought  best 

60  Vt.  537;    Attorney-General  v.  Eau  to   do   so,  nave   allowed   its    surplus 

Claire,  37  Wis,  400.     AnU_,   i   1299.  electricity  to  be  temporarily  wasted, 

It  has  been  suggested  that  if  a  muni-  and  ultimately  have  realized  a  greater 

cipality  has  a  water  supply  of  its  own  revenue  from  ite  apjilication  to  lights 

and   this   supply   is   more   than   euffi-  ing  purposes  than  will  be  realisea  on 

cient  for  its  needs,  there  is  good  rea-  account  of  the  street  railway  use  for 

son  for  investing  it  with  the  power  which  it  has  contracted  to  niraiah  it, 

to  sell  the  surplus  water  to  neighbor-  does  not  affect  the  power  of  the  city. 

ing  municipalities;    but  this  fact  does  Riverside  &  A.   R.   Co.   v.  lUverside, 

not  justify  a  city  in  the  absence  of  118  Fed.  Rep.  736.    Authority  to  sell 

l^pslative  authonty  in  contracting  for  and    dispose    of    eurplus    water   does 

or  purchasing  a  supply  of  water  in  not  authoriie  a  contract  to  furnish 

excess  of  ite  needs  for  the  purpose  of  a  fixed  quantity  of  water  for  a  fixed 

dispoang  it  to  another  municipality,  term.     Statute  construed  as  authoriz- 

East  Newark  v.  New  York  A  N.   J.  ing  ihe  sale  of  surplus  water  as  such 

Water  Supply  Co.,  07  N.  J.  Eq.  265,  surplus  might  exist  from  time  to  time 

aff'd  68  N!  J.  E(^783.  and  forbidding  the  sale  or  use  of  water 

'  Pikes  Peak  Power  Co.  o.  Colorado  if  thereby  the  supply  of  the  city  or  its 
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principles  too,  where  a  city  has  an  electric  lifting  plant  which  is 
capable  without  any  increased  expense,  except  a  small  additional 
expense  for  fuel,  of  furnishing  li^t  to  a  very  much  larger  number  of 
customers  than  it  has,  it  may,  by  contract,  agree  to  extend  its  electric 
ligM  service  to  points  beyond  the  city  limits,  if  its  action  does  not 
materially  impair  the  usefulness  of  its  plant  for  the  purpose  for 
which  it  was  primarily  created.* 

§  1301.  Propert;  acqnlrad  b7  MnnldpaUtr  Is  bald  In  Tnut  for 
Public  Pnrpoaas.  —  Water  works  and  lighting  plants  constructed  and 
owned  by  a  municipality  for  its  own  use  and  for  the  use  of  its  inhabi- 
tants belong  to  the  same  class  of  proper^  as  wharves,  parks,  &o., 
and  they  are  held  by  the  municipality  for  similar  purposes  and  upon 
similar  trusts.  The  construction  and  maintenance  of  such  works 
and  plant  are  not  the  exercise  of  a  strictly  govemnientat  power  or 
purpose  so  far  as  it  relates  to  the  State  at  large,  but  such  worics  and 
plants  are  so  far  held  far  govermnental  "purposes  and  for  the  bene6t 
of  the  public  that  they  cannot  be  appropriated  to  any  other  use  with- 
out special  legislation.  They  are  charged  with  a  [Kiblic  trust  of 
which  the  inhabitants  of  the  city  are  the  beneficiaries ;  and  when  a 
municipality  is  authorized  to  construct  and  maintain  water  or  U^t- 
ing  works,  the  power  implies  a  duty  of  the  municipality,  through  its 
corporate  authprities,  to  maintain  and  preserve  possession  of  these 
works  for  the  benefit  of  the  public.  The  duty  of  the  municipah^ 
in  respect  thereto  cannot,  without  express  statutory  authority,  be 
discharged  and  devolved  upon  another.*  Without  express  authori^ 
the  city  cannot  sell  its  water  works.*    But  it  is  within  the  power  of  the 

inhabitants  should  become  insuffi-  the  dtv  of  New  Yoric  held  to  haw 
cieat.  Simoon  v.  Parker,  190  N.  Y.  19,  the  right  to  use  the  ducts  in  said 
rev'g  113  N.  Y.  App.  Dir.  S8S.  subways  to  tiausmit  to  other  dtf 
>  HendeiBon  v.  Young,  119  Ky.  railwava  the  eixeit  of  deetrie  current 
224.  If  a  purchase  by  a  municipality  manufactured  by  it,  provided  such 
of  existing  water  works  is  made  in  use  does  not  interfere  with  the  priniary 
good  faith  primarily  for  tb^  purpose  propoeea  of  the  subway,  or  the  opets- 
of  supplying  iU  own  needs  and  for  the  tion  of  the  railroad  therein,  or  the  corn- 
domestic  uses  of  its  inhabitants,  the  fort  or  convenience  of  the  p 


constitutionality     of     l^dation    au-  New  York  City  v.  Interijoroi 

thorizing     such     purcha^,     and     the  Co.,   125  N.  ¥.  App.  Div.  4^7,  rev'g 

validity   of  any   acts   thereunder,   in-  65  N.  Y   Misc.  138. 
dudiiw  the  raising  of  money  by  taxa-       ■  As  to  the  power  of  the  k^islatun 

tion  therefor,  are  not  affected  oy  the  to  select  and  appoint  or  to  change  the 

fact    that,    incidentally,    the    munici-  municipal  agente  by  wfa<Hn  a   public 

palitv  may  be  compelled  to  carry  out  uljlity  shall  be  controlled,  see  ante, 

the  obligation  of  the  owner  of  the  works  J  116. 

to  furnish  water  for  some  takers  out-        '  Lake   County    W.    &    L.    Co.    v. 

rade    the    limits    of    the    purchasing  Walsh,    160  Ind.  32;    Huron  Wata 

municipality.      Mayo   p.   Dover   &   F,  Works  Co.  n.  Huron,  7  8.  Dak.  9 ;  s.  c 

V.  Water  Oi.,  96  Me.  539.    Lessees  of  8  S.   Dak.   169;    Ogden  (Xty  v.   Bew 

rapid    transit    subways    belonging    to  Lake  &  Riv.  W.  ft  Irr.  Co.,  16  Dtabj 
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l^^latere  to  authorize  the  municipality  to  seU  and  dispose  of  public 
utilities  which  have  been  constructed  by  it  or  acquired  with  its 
funds.*     Being  held    by  the  municipality  in  trust  for  a  public 

440.  See  also  Hkes  Peak  Power  Co.  properly  devoted  to  public  use.  If 
D.  Ccdorado  Springs,  105  Fed.  Rep.  1.  the  transferee  has  not  the  corporate 
But  aee  to  the-  eontrary,  ss  to  gas  worka,  power  to  accept  the  property  and 
Thom^n  D.  Nemeyer,  59  Ohio  St.  continue  the  use  ta  which  it  hiu  been 
486;  Kerlin  v.  Toledo,  20  Ohio  CSr.  devoted,  the  transfer  is  cot  binding 
Ct.  603.    See  ante,  f  991.  on  the  grantor  or  lessor.     South  Pasa- 

In  Huron  Water  Works  Co.  e.  dena  v.  Pasadena  L.  &  W.  Co.,  162 
Huron,  7  S.  Dak,  9,  the  court,  after  Cal.  579,  588.  Aa  to  power  of  muni- 
examining  the  authorities,  summarized  cipality  to  mortgage  its  woier  imrka  to 
its  conclumons  as  follows;  "From  this  secure  bonds  issued  to  provide  funds 
examination  of  the  authorities  we  con-  for  constnictdon,  see  Adams  v.  Rome, 
elude  that  there  is  no  distinction  be-  59  Ga.  765,  cited  ante,  S  996.  Leau  of 
tween  the  nature  of  water  works  prop-  insufficient  water  works  to  person 
erty  owned  and  held  by  the  city  and  contracting  to  fumiah  new  and  ade- 
public  perks,  squares,  wharves,  quar-  quale  supply  sustained.  Ogden  v., 
ries,  hospitals,  cemeteries,  city  halls.  Bear  Lake  A  Riv.  W.  &  Irr.  Co.,  28 
court   houses,    fire    engines,    and   ap-    Utah,  25. 

paratus  and  other  property  owned  '  In  CHncinnati  v.  Dexter,  55  Ohio 
and  held  by  the  city  for  pubUc  use.  St.  93,  the  city  of  Cindnnati,  pursuant 
All  such  property  is  held  by  the  muni-  to  authority  conferred  upon  it  in  1869, 
cipality  as  a  trustee  in  trust  for  the  had  constructed  a  line  of  railway 
use  and  benefit  of  the  dtizens  of  the  known  as  the  Cincinnati  Southern 
municipahty,  and  it  cannot  be  sold  Railway  extending  from  the  city 
or  disposed  of  by  the  common  council  through  the  States  of  Kentucky  and 
of  the  dty  except  under  the  authority  Tennessee  to  the  city  of  Chattanooga 
of  the  StEite  l^islatuce.  Such  prop-  in  the  latter  State.  Under  the  power 
erty  as  before  stated  is  private  T>rop-  conferred  by  the  statute,  a  board  of 
erty  in  the  sense  that  the  municipal-  trustees  created  by  the  act  borrowed 
ity  cannot  be  deprived  of  it  without  (10,000,000  and  the  bonds  of  the  dty 
compensation   any  more   than   con   a   were    issued    therefor    secured    by    a 


private  corporation  be  deprived  of  its   mortgage  on  the  line  of  railway  and 

Bxjperty   by  the  law-malcing  power,   its  net  income,  and  by  a  pledge  r' 
Ut  such  proper^  is  so   owned   and   the   faith   of   the   city   to   levy   I 


held  by  the  municipality  as  the  trustee  sufficient  with  the  net  income  to  pay 

of  the  citizens  of  the  munidpahty  for  the   interest  and   provide   a   fund  for 

the  use  and  benefit  of  such  citizens,  the  payment  of  tne  principtd  at  its 

It  has  been  acquired  by  the  corporation  maturity.    The  statute  authorized  the 

at  the  expense  of  the  taxpayers  of  the  trustees  to  lease  portions  of  the  road 

dty  for  their  use  and  benent,  and  the  as  the  same  should  be  constructed, 

law  wilt  not  permit  the  corporation  to  and   on   its   completion   to   lease   the 

divest  itself  of  the  trust  or  to  deprive  whole  of  it  on  such  terms  and  condi- 

the  citizens  of  their  just  rights  as  bene-  tions  as  should  be  prescribed  by  the 

ficiaries  of  the  same."  dt^  council.    Under  Bubaequent  legis- 

In  Penntylvania,  in  holding  that  a  lation,  additional  bonds  were  issued 

borough  might  sell  stock  of  a  water  by  the  trustees  until  the  whole  amount 

company  owned  by  it,  the  court  seems  exceeded  S18,000,000.    For  the  secur- 

to  have  been  of  the  opinion,  arguendo,  ity  of  these  additional  bonds  the  statuU 

that  it  might  sell  its  water  works  under  dedared  a  mortgage  sliould  exist  wilhotU 

its    incidental    or    implied    right    to  conveyance,    of    the    same  purport  as 

alienate  or  dispose  of  property  real  that  given  to  secure  the  first  issue  of 

or  peiBonal  of  a  private  nature  held  bonds.     Statutes  were  passed  by  the 

for  tiie  emolument  and  advantage  of  l^islatures  of    Kentucky    and    Ten- 

the  munidpality,  unless  restricted  by  nessee  respectively,  which  also  declared 

charter.    C^riisie  Gas  &  Water  Co.  v.  that  a  mortgage  should  exist  without 

CarHste,  218  Pa.   554.     A  water  com-  conveyance  as  security  for  the  bonds 

pansf   cannot    without   legislative   au-  issued    by   the   trustees.      In   1887   a 

thonty  transfer   to   another  iia   entire  statute  was  enacted  which  authorized 
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purpose,   such    worka    and    plant   are    not   sjAject   to   gale    under 


§  1302.  Power  to  contrkct  for  PabUc  SsrriM  of  Wator  and  Ught. 
—  Authority  to  a  city  to  construct  water  or  gas  works  or  to  provide 
water  or  to  light  the  city  streets,  whether  it  be  derived  from  an  ex- 
press grant,  or  fr6m  the  general  power  of  the  city  in  respect  to 
police  regulations,  the  preservadon  of  public  health  and  the  general 
welfare,  confers  upon  the  municipality  authority  to  contract  with  an 
individual  or  corporation  for  a  supply  of  vxiter  or  light.  Any  power 
which  is  sufficient  to  authorize  the  city  to  provide  a  supply  of  water 
or  light  implies,  in  the  absence  of  special  restriction,  the  power  to 
make  a  proper  contract  with  an  individual  or  corporation  therefor.* 

the  trustees  upon  certain  conditJons  npect  to  the  continuance  after  eale  of 
therein  i)re8cribed  to  sell  the  railroad  the  franchises  granted  by  tbe  l^ials' 
"at  a  price  and  bv  terms  of  payment  tures  of  these  States, 
satisfactory  to"  them.  In  an  action  The  lease  or  sale  of  gas  works  is  not 
brought  to  enjoin  a  proposed  sale  pur-  an  executive  /undion,  and  the  power  to 
suant  to  this  statute,  the  court  held  make  such  a  lease  or  sale  does  not  be- 
that  although  the  act  for  the  construe-  lon^  to  the  director  of  public  works  of 
tion  of  the  railroad  did  not  in  terms  a  city  as  the  head  of  the  department, 
authorize  ita  sale,  yet  the  l^slature  although  as  a  l^islative  act  it  is  within 
might  subsequently  authonze  the  the  clear  power  of  the  city.  Baily  v. 
municipality  to  sell  and  dispose  of  the  Philadelphia,  184  Fa.  594.  A  city  has 
railway,  the  ownership  of  tae  railroad  tbe  power  to  sell  and  transfer  its  r^M 
by  the  city  not  being  different  from  to  purchase  a  water  tcorfca  plant  reserved 
that  of  other  property  belonging  to  it  to  it  b3r  an  ordinance.  De  Motte  v. 
for  other  pubuc  uses,  and  its  sale  by  Valparaiso,  161  Ind.  319.  See  an/e, 
the    duly    constituted    municipal    au-   {  691. 

thorities,  when  authorized  by  appro-  '  New  Orieans  v.  Hortis,  105  U.  S. 
priate  legislation,  not  being  within  600,  See  more  fully  chapter  on  Cor- 
anyconstitutionalprohibition;  thatthe  porate  Property,  ante;  Index,  Water 
tact   that  the  contemplated  sale   pro-   and  Water  Works. 

vided  that  tbe  purchaseis,  in  audi-  *  Santa  Ana  Water  Co. «.  San  Buen- 
tion  to  other  considerations  named,  ventura,  5S  Fed.  Rep.  339)  Andrews 
should  pay  to  the  city  a  percenta^  v.  National  Pound_:y  i  Pipe  Woiis,  61 
of  the  gross  earnings  of  the  tailway  in  Fed.  Rep.  782;  Pikes  Peak  Power  Co. 
excess  of  a  specified  amount,  did  not  v.  Colorado  Springs,  105  Fed.  Rep.  1 ; 
have  the  effect  of  making  the  city  a  Austin  v.  Bartholomew,  107  Fed.  Rep. 
stockholder  of  the  company  or  con-  349;  Anoka  Water  Works,  Ac.  Co.  o. 
Btitute  a  loan  of  its  credit  to  the  Anoka,  109  Fed.  Rep.  580;  Mercantile 
company  within  the  meaning  of  a  Trust  &  Deposit  Co.  v.  Columbus,  161 
constitutional  prohibition;  that  the  Fed.  Rep.  135;  Greenville d. Greenville 
statute  providing  for  the  sale  of  the  Water  Works  Co.,  125  Aia.  625;  Weller 
railroad  did  not  impair  the  obligation  v.  Gadsden,  141  Ala.  642,  046;  Gadsden 
of  the  contract  of  the  city  with  the  *.  Mitehell,  145  Ala.  137;  Denver  v. 
bondholders;  that,  in  any  event,  tho  Hubbard,  17  Colo.  App.  346;  State  r. 
creditors  holding  the  bonds  were  the  Tampa  Waterworks  Q).,  56  Ma.  858; 
only  parties  who  could  take  advantage  47  So.  Rep.  358;  Jack  v.  Grangeville,  9 
of  that  abjection;  and  that  the  fact  Idaho,  291;  Davenport  Gas  &  Elect.  Co. 
that  a  portion  of  the  railroad  was  in  v.  Davenport,  124  Iowa,  22;  Newport 
the  States  of  Kentucky  and  Tennessee  v.  Newport  Light  Co.,  84  Ky.  167,  174: 
did  not  affect  the  validity  of  the  sale,  Dyern.  Newport,  123  Ky.  203;  Overall 
if  the  purchaser  was  willing  to  assume  v.  Madisonville,  125  Ky.  684;  102 
any  risks  which  might  arise  with  re-   S.  W.  Rep.  278;  Coneiy  n.  New  Orleaiu 
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Express  power  in  the  city  to  construct  and  m^ntain  water  and  gas 
works  also  carries  with  it  all  the  necessary  powers  to  enter  into 

Water  Works  Co.,  41  La.  Ad.  910;  coatract,  and  the  oompany  must  then 
lAke  Charles  Ice,  L.  &  Water  Works  remove  its  pipes  and  mains  at  the  re- 
Co.  V.  Lake  Charles,  106  La.  65 ;  Attor-  quest  of  the  municipality.  Homer  t>. 
ney  Qeneral  v.  Detroit,  55  Hich.  181;  Eaton  Rapids,  122  Hich.  117.  The 
Putnam  v.  Grand  Rapids,  58  Mich,  fact  that  the  water  works  system  of 
416;  East  Jordan  Lumber  Co.  f.  East  the  contracting  company  does  not 
Jorclan,  100  Mich.  201 ;  Reed  v.  Anoka,  furnish  wat«r  to  the  wnole  t^rritorj'  of 
85  Minn.  294;  Ijexington  v.  l*fayette  a  municipality  does  not  render  a  con- 
County  Bank,  165  Mo:  671;  Daven-  tract  for  a  supply  of  water  void. 
g>rt  t>.  Kleinschmidt,  6  Mont.  602;  Lewick  v.  Glazier,  116  Mich.  493; 
rady  v.  Bayonne,  57  N.  J.  L.  379;  NGtchell  t>.  N^aunee,  113  Mich.  359. 
ScheuiBUer  v.  Kearney,  67  N.  J.  L.  Although  a  municipality  may  have 
588;  Springville  v.  fiillmer,  7  Utah,  general  power  to  contract  for  lighting, 
450.  See  Index,  Light;  Water  and  yet  when  its  charter  also  contains  a 
Water  Works.  provision  for  the  guhmitsion  to  the 
Authority  to  light  the  pubhc  streets  dtctora  of  the  question  whether  it  shall 
and  to  levy  and  collect  a  tax  for  that  construct  and  m^ntain  its  own  lights 
purpose  was  held  to  rave  the  power  to  ing  plant  and  the  electors  have  by  vote 
the  mimicipality  to  do  this  either  by  determined  that  it  should  do  so,  the 
the  construction  of  its  own  gas  works,  council,  it  was  held,  cannot  thereafter 
or  by  a  valid  contract  with  others  act-  contract  with  a  company  tor  lighting 
ing  within  the  scope  of  its  authority,  for  a  term  of  years.  George  v.  Wyan- 
Garrfson  v.  Chicago,  7  Biss.  C.  C.  480;  dotte  Elect.  L.  Co.,  105  SOch.  1.  But 
per  DrMmnwnd,  J.  But  in  Oconto  in  PermsylvaTtia.it  is  held  that  a  vote 
City  Water  Supply  Co.  v.  Oconto,  105  to  borrowmoney  to  construct  a  munici- 
Wis.  78,  the  court  expressed  the  pal  plant  does  not  preclude  the  mu- 
opinion  that  while,  under  its  charter,  nidpality  from  entering;  into  a  con- 
lAiich  contained  general  power  in  re-  tract  for  lighting  its  streets.  Seit- 
apect  to  police  regulations,  the  preser-  linger  v.  Tamaqua,  187  Pa.  539, 
vation  of  public  health  and  the  geneial  Power  to  a  city  to  purchase  and 
welfare,  flie  city  might  erect  its  ovm  construct  water  works  doe»  not  confer, 
tystem,  it  was  a  matter  of  grave  doubt  without  any  other  grant,  authority  to 
whether  under  a  general  authority  of  procure  a  supply  of  water  by  paying  hy- 
that  character  it  was  aiOhoraed  to  eon-  drant  rentals.  Lexington  v.  Lafayette 
tract  with  a  private  corporation  for  the  Countjr  Bank,  165  Mo.  671.  Statutory 
construction  of  water  works  to  supply  authority  to  acquire  electric  light 
the  dty  and  to  authorize  the  use  of  the  works  and  machinery  does  not  au- 
streets  for  its  purposes.  thorixe  a  city  to  guarantee  payment  of 
Authority  conferred  by  statute  on  the  bonds  of  a  lighting  company  which 
water  companies  to  contract  with  cities  contracts  to  furnish  Ugbt  to  tne  city. 
and  villages  to  furnish  water  thereto,  Lynchburg  &  R.  St.  R.  Co.  v.  Dameron, 
by  necessary  implication,  authorizes  95  Va.  546.  A  provision  in  the  charter 
the  dties  and  villages  to  contract  with  of  a  city  that  it  shall  have  power  "by 
the  water  companies  therefor.  Hurley  ordinance  to  make  contracts  with  and 
Water  Co.  v.  Vaughn,  116  Wis.  470.  authorize  any  person,  company,  or 
The  power  to  contract  was  bold  to  in-  association  to  erect  gas  works,  electric 
elude  the  power  to  grant  to  the  con-  or  other  light  works  in  s^d  city,  and 
tractor  such  rights  and  privileges  in  give  such  person,  company,  or  associ- 
the  city  streets  as  may  be  required  to  ation  the  privilege  of  fumislung  light 
enable  it  to  carry  out  the  contract,  for  the  streets,  lanes,  and  alleys  of  said 
Pikes  Peak  Power  Co.  v.  Colorado  city,  for  any  length  of  time  not  ex- 
Springs,  105  Fed.  Rep.  1 ;  Anoka  Water  ceeding  five  years,"  relates  to  gas 
Works,  Ac.  Co.  v.  Anoka,  109  Fed,  works,  electric  light  works,  and  other 
Rep.  580.  But  it  has  been  said  that  plants  of  a  permanent  and  extenave 
when  the  right  to  use  the  city  streets  character,  and  doea  not  include  within 
is  acquired  as  an  incident  to  a  con-  its  providons  a  contract  for  lighting 
tract  to  light  them,  the  franchise  or  the  streets  by  gatolene  lamps,  requiring 
privilEge  is  not  permanent  and  ter-  no  plant  but  toe  poste  and  l^ps  which 
fpiriBi-af  with   the  expiration  of   the  are  to  remain  the  property  of  the  con* 


lyCoogle 


2132  UUNICIPAL  CORPORATIONS  $  1302 

proper  or  needful  subsidiary  coniracta  and  arrangemenia}  The 
power  to  contract  is  a  matter  which  is  delegated  to  the  local  authori- 
ties to  be  exercised  according  to  their  discretion;  and,  in  the  absence 
of  fraud,  and  whilst  they  act  within  the  authority  delegated  to  them, 
their  acts  will  not  be  reviewed  or  controlled  by  the  courts.*    If  there 

tisctora.     Such  contract  may  be  made  when    large    quantities   of    w&ter   are 

by   umple   resolution   of    the   council  likely  to  be  used,  to  themselves  pre- 

under   the   general   charter   power   to  vent  waste  and  insure  securi^.     The 

make  contracts  necessary  to  the  exer-  city  authorities  mav  therefore  lay  rapes 

else  of  the  corporate  powers.     Xjncoln  to   connect   a  building   using  s  lacge 

V.  Sun  Vapor  Uaa  Light  Co.,  59  Fed.  quantity  of  water  upon  the  apiJicatkMi 

Bep.    756.      Where   a   village   council  of  the  owner  thereof,  and  collect  the 

was  authorized  to  contract  from  year  cost  thereof  from  the  owner  of  the 

to  year  or  for  any  period  of  time  not  building.     Hale  v.  Houghton,  8  Mich. 

exceeding  ten  years,  for  gas,  electric,  458.     A  ojty  having  general  authori^ 

or  other  lights,  it  was  held  that  the  to  secure  a  water  supply  and  to  con- 

power  to  to  contract  was  exhausted  by  struct  works  for  that  purpose,  does  not 

makingacontractfor  ten  years,  and  the  exceed  its  authority  by  luting  driven 

village  could  not  make  another  con-  \peU».     Westphal   v.   New  York  (Sty, 

tract  for  lighting  while  that  contract  75  N.  Y.  App.  Div.  252.    A  city  au- 

continued.     Horrice   v.    Sutton,    139  thoriied  Co  grant  a  franchise  to  ft  water 

Hich.  043.  company  t«  supply  water  to  the  dty 

]n  the  absence  of  a  statutory   re-  and     itfl     inhabitants     cannot    dtfaer 

quirement  t«  that  effect,  the  munici-  acquire  a  lot  for  Ae  eretOon  of  Hie  inorit 

pality  is  under  no  obligation  t«  solicit  of  swh   private  company,   or  give  ttie 

irida  for  a  supply  of  water.     Brady  v.  lot  or  ita  uw  to  such  company  for  its 

Bayonne,  57  N.  J.  h.  376,  3S1 ;  Jersey  private  use  or  Kain.    Cain  v.  Wyoming, 

aty  V.  Keamy,  72  N.  J.  L.  109,  111.  104  III,  App.  638. 

A  contisct  for  street  lighting  ia  not  a  *  Fidelity  Trust  ft  Guaranty  Co.  v. 

contract    for   street    vxtrk   within  the  Fowler  Water  Co.,  113  Fed.  Rep.  560; 

meaning  of  a  statute  requiring  such  Lackey  v.  Fayetteville  Water  Co.^  80 

contracts    to    be    let    by    comp«tiiir>e  Ark.  108,  125;   IndianapoUs  ti.  Indian- 

bidding.    Electric  Light  ft  Power  Co.  apolis  Gas  L.  ft  0.  Co.,  66  Ind.  396; 

t>.    San    Bernardino,     100    Cal.    348;  Vmcennes  v.  Cttisens  Gas  Lu^t  Co., 

Tanner  v.  Auburn,  37  Wash.  38.  132  Ind.  114;  Rockebrandt c.  Hadison, 

'  Rockebrandt  v.  Madison,  9  Ind.  9  Ind.  App.  227;   Cbnery  v.  New  Or- 

Ajip.  227.    Where  property  owners  lay  leans  Water  Works  Co.,  41  I^.  Ail  910; 

pipe  in  a  street  under  an  underatand-  Reed  v.  Anoka,  85  Hinn.  294:    Van 

mg  with  the  city  ofGcisls  that  the  city  Reipen  v.  Jersey  (^ty,  58  N.  J.  L.  262; 

is  under  no  obhgation  to  pay  therefor.  Wade  v.  Oakmont,  165  Pa.  470.    Index, 

but  that  when  a  sufGcient  number  of  Adume;  Mandaimu;  Poioerg, 

houses  exist'  in  the  street  application  Under  a  power  "to  contract  witii 

might  be  made  for  refunding  to  the  and   procure   individuals   or   coipora- 

property  ownere  the  cost  of  the  pipe  tions  to  construct  and  maint^  water 

laid,  it  IB  witliin  the  power  of  the  mu-  works,  on  such  terms  and  under  BUdi 

nicipality  to  purchase  such  pipe  from  regulations  as  may  be  agreed   on,"  a 

the   property  owneia  and  make   it  a  city  may  agree  that  any  one  undeitak- 

part  of  its  own  water  works  system,  ing  to  construct  and  maintain  water 

and  such  purchase  is  not  the  rendering  works  for   its   benefit  shall   have  the 

of  financial  assistance  by  the  gift  of  right  to  oMMti  kit  contract,  or  to  sell  or 

public  funds  to  an  individual.     State  mortgage  the  ^ant.    American  Water- 

V.  St.  Louis,  169  Mo.  31.    Although  the  works  Co.  v.  Faimers'  Loan  ft  Trust 

duty  of  supplying  water  to  a  city  does  Co.,  73  Fed.  Rep.  966.    In  Vlak  it  is 

not  contemplate  that  the  city  authori-  held  that  a  taa^yer  rruy  enioin  tiie 

ties  should  enter  into  a  general  plumb-  city  authorities  from  wasting  tbe  funds 

ing  biisinas,  yet  a  regard  to  the  safety  of  the  dtv  by  paying  exonitant  and 

of  the  works  gives  them  some  discre-  unreasonaole    rentals    pursuant    to   a 

tionary  power  not  only  in  supervising  contract  for  water  supply.     Brummitt 

tbe  eonnectjona  made  by  others,  but,  e.  Ogden  Waterworks  Co.,  33  Utah,  285. 


lyCoogle 


§  1303     WATER  Mm  UOHT :  PUBUC  AND  PRIVATE  PUNCTIOKS    2133 

is  no  limitation  of  the  power  to  contract,  the  municipality  may 
modify  an  exUiing  coniract  or  substitute  a  new  one  in  its  place,  pre- 
cisely in  the  same  manner  as  a  natural  pnson,  provided  only  that 
such  modification  or  new  contract  be  a  reasonable  and  proper  exer- 
cise of  its  power.* 

§  1303.  Oapadty  In  whleh  Hnnldpallty  acti  In  tonilihlnc  or  eon- 
traetinff  tor  Water  or  lAght.  —  It  has  been  pointed  out  elsewhere,' 
that  municipal  corporations  have  been  considered  to  possess  two 
classes  of  powers;  and  that  those  which  are  granted  for  public  pur- 
poaes  exclusively  belong  to  the  body  corporate  in  its  public,  political, 
or  municipal  character,  and  are  Ugialative  and  govemmental  in  their 
nature,  whilst  if  the  grant  is  for  the  purpose  of  private  advantage  and 
emolument,  though  the  public  may  derive  a  common  benefit  there- 
from, the  corporation  acts  in  a  private  or  proprietary  capacity} 
No  uniform  rule  can  be  applied  to  all  the  circumstances  in  which 
the  municipality  act^  under  power  to  fumbh  water  or  light,  or  to 
contract  therefor.  Thus,  when  it  is  sought  to  cbai^  the  munici- 
pality with  responeibUity  for  property  decoyed  through  faUvre  to 
exercise  its  power  to  furnish  vxtter  for  fire  protection  or  for  ne^igence 
in  the  exercise  of  the  power,  it  has  been  repeatedly  said  that  the 
grant  of  power  must  be  regarded  as  exclusively  for  public  purposes, 
and  as  belonging  to  the  municipal  corporation,  when  assumed,  in 
its  public,  politiciU,  or  municipal  character.*  Similarly,  in  granting 
a  franchise  or  privilege,  or  giving  its  consent  to  a  public  service  cor^ 
poration  to  use  the  streets  and  highways  of  the  municipality  for  the 
purpose  of  laying  its  mains,  its  pipes,  &c.,  the  municipality  exercises 
a  delegated  legislative  power  derived  from  the  State,  and  cannot  be 
regarded  as  acting  solely  in  its  so-styled  private  and  proprietary  ca- 
pacity, although  the  object  of  the  exercise  of  the  power  may  be  to 
enable  the  grantee  of  Uie  franchise  or  privilege  to  perform  a  con- 
tract to  fumbh  the  municipality  and  its  inhabitants  with  water  or 
light.'  A  further  instance  of  the  exercise  of  legialative  avihority  in 
dealing  with  public  service  corporations  is  the  exercise  by  a  city  of 
delegated  authority  to  regulate  the  rates  to  be  charg«d  to  Uie  munici- 

>  Arnold  V.  Pawtucket,  21  R.  I.  15.    ways  and  thAt  their  uae  for  public  pur- 

*  Ante,  ii  39.  109-131.  poeee  is  always  subject  to  the  repiU- 
'  See  ante,  chap,  iv.,  for  discusnon   tiou    and    control   of    the   l^islature, 

of  public  and  pnvate  or  proprietary  furnishes  the  simplest  Uluatration  of  the 

rights  of  municipalities.     Pott,  Ch.  on  legislative  nature  of  the  power  which 

Actions  and  Liabilities.  t^  city  exercises  in  granbng  privilejee 

*  See  cases  dted  v^.i  1340.  to  lay  pipes  and  maina  therein.     See 

*  See  ante,  {  1227.  The  fact  that  also  cases  cited  under  {  1304,  pot, 
the  streets  (tf  a  city  are  public  high-  Index,  Powen  and  Dtitiet. 
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pality  and  individual  conaumers  for  water  or  light.  Such  power  is 
clearly  legislative  and  governmental  in  its  character,  being  intended 
for  the  prevention  of  abuses ;  and  in  the  exercise  of  the  power  it  b 
impossible  to  regard  the  municipality  as  acting  in  a  private  and 
proprietary  capacity.*  But  in  other  respects  the  municipality  acts 
in  what  is,  in  many  cases,  called  its  private  and  proprietary  capacity 
Although  it  ia  probably  impossible  to  lay  down  any  rule  by  which  it 
can  be  determined  in  all  cases  where  its  legislative,  governmental, 
and  discretionary  functions  end,  and  the  so-called  private  and  pro- 
prietary character  of  its  acts  begins,  there  are  cases  that  hold 
that  in  executing  and  carrying  into  effect  the  powers  conferred 
upon  it  by  constructing  and  erecting  its  own  water  or  lifting  plant, 
in  managing  and  operating  the  plant,  and  in  the  furnishing  and 
distribution  of  water  or  light  to  inhabitants  and  consumers,  it  acta 
or  under  certain  circumstances  will  be  considered  to  act  in  a 
proprietary  and  individual  capacity  rather  than  by  virtue  of  its 
legislative  and  governmental  functions.'  If  the  municipality  obtains 
its  supply  of  water  or  light  by  a  contract  with  a  public  service  cor- 
poration or  an  individual,  it  acts  in  its  so-called  private  and  proprie- 
tary capacity  in  negtAiaiiny  and  executing  the  contract,  and  in  ques- 
tions aiising  in  the  performance  of  the  contract  the  municipally 
should  be  treated  in  the  same  manner  as  a  private  individual  or 
corporation  and  is  subject  to  the  same  general  rules  of  law,  re- 
strictions, and  responsibilities.*     It  has  been  held  that  the  acts 

>  8w  pott,  ii  1324,  1325.  Wire  A  Cable  Co.  t>.  Baltunoie,  66  Fed. 

■  South  Paudena  v.   Pasadena   L.  Bep.    140;     Illinoia  Trust   &   Savings 

&  W.  Co.,  162  Cal.  579,  503;  St.  Louis  Bank  t>.  Arkansas  Qty,  76  Fed.  Rep. 

Brewing  Assoc.  «.  St.  Louia,  140  Mo.  271,  40  U.  S.  App.  257;  Los  Anseles 

419i  Esberg  Cigar  Co.  D.  Portland,  34  City  Water  Co.  v.  Ixis  Aiieeles,  88  Fed. 

Or^.  282;    Western  Sav.  Fund  Soc.  Rep.  720;    Pikea  Peak  Power  Go.  v. 

V.  Philadelphia,  31  Pa.  175.    See  aiUe,  Colorado  8prin«s^  105  Fed.  Hep.    1; 

chap.  i.     Because    a   city    acta  in  a  Omaha  Water  Works  Co.  v.  Omaha, 

private   and    proprietaiy   capacity   in  147  Fed.  Rep.  1,  5;  Weller  v.  Gadsden, 

maintAinin^;  and  operating  its  water  141  Ala.  642,  658;  Gadsden  o.  HiteheU, 

works,  it  IB  not  obliged  to  limit  its  145  Ala.  137;    IacIcot  v.  FayetteviUe 

rates  to  sums  merely  sufficient  to  re-  Water  Co.,  80  Ark.  108,  125;    Cbeny- 

imburae  it  for  the  expense  of  operation,  vale  Water  Co.  v.  Cherryvale,  65  Kan. 

but  it  may  impose  such  rates  as  will  219;    State  t>.  Topeka  Water  Co.,  61 

yield  a  revenue  or  income  therefrom  Kan.    547;     Conery   e.    New   Orleans 

provided  the  rates  be  not  excessive  or  Water  Works  Co.,  41  La,  An.  910; 

unreasonable.    Wagner  v.  Rock  Island,  Reed  v.  Anoka,  85  Him).  204;    State 

146  111.  139.    The  private  and  propri-  v.  Great  Falls,  19  Mont.  518;    Ondn- 

etary  ca{)acity  in  which  a  city  acts  in  nati  u.  Cameron,  33  Ohio  St.  336,  367; 

maintaining  and  operating  an  electric  Esbeig  Cigar  Co.  v.  Portland,  34  Or^. 

light  plant  justifies  it  in  making  con-  282;   Appeal  of  Millvale  Borough,  IW 

tracts  to  dispose  o/ *urpiu«  iigW  beyond  Pa.     374;      Lansdowne     v.     CStiieDs' 

its  limits.    Henderson  c.  Young,  119  Elect.  L.  &  P.  Co.,  206  Pa.  188;   O^ 

Ky.  224.  den  v.  Bear  Lake  &  Riv.  W.  A  IiT.  Co., 

•  Walla  Walla "•  '       '   "'     ""       '     ""     '— -^  '- 

Co.,  172  U.  8. 
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of  a  municipality  constructing,  operating,  or  maintaining  water 
worics  or  a  lighting  plant  are  not  governmental,  but  are  or  may  be 
acts  in  its  proprietary  or  corporate  capacity,  and  the  municipality 
b  or  may  be  liable  for  damages  caiued  by  negligence  in  such  con- 
struction, maintenance,  or  operation,*  but  the  authorities  are 
conflicting.  The  general  subject  of  municipal  liability  in  such 
cases  is  discussed  in  a  subsequent  chapter,  to  which  the  reader 
is  referred. 

proprietaiy   capocitj,   rather   tbtm   in  ito  poles  in  the  manner  Tequired  by  a 

ita   governmental    capacity,    an    ordi-  city  ordinance,  related  to  the  franchise 

nance  may  not  under  certain  drcum-  rignts,  and  not  to  the  contract  obliga- 

Rtances    l>«    neceasary    to    enable    its  tiona  in  relation  to  a  supply  of  gas; 

officers  to  make  a  contract  for  lighting  that  an  agreement  by  the  company  to 

the  streets  or  supplying  the  munici-  give,  and,  whenever  requestea,  to  re- 

pality    with    water.      National    Tube  new,  a  bond  conditioned  to  indemnify 

WorkB  Co.  V.  Chamberlain,  5  Dak.  64;  the  city  from  all  damageB  which  might 

Gooport  V.   Pritchard,   156   Ind.   400;  in  any  way  ariae  out  of  th( 


Ogden  V.  Bear  Lake  &  Riv.  W.  &,  Irr.  the  privileges  granted,  and  for  the 
Coj,28  Utah,25.  Bee  also  Ogden  City  faithful  compliance  by  the  company 
e.  Weaver,  108  Fed.  Rep.  564.  with  all  the  tfirms  and  provisions  ik  the 

In  Kaukauna  Elect.  L.  Co.  v.  Kau-  contract  applied  to  both  rights  or  ob- 
katma,  114  Wis.  327,  where  a  distino-  li^tions,  i.  e.,  the  condition  to  indem- 
tion  is  made  between  those  parts  of  an  mfy  the  city  from  dunag;eB  growing  out 
ordinance  which  grant  a  franchise  by  of  the  exercise  of  the  p^^■ilege  granted 
virtuo  of  the  delegated  power  from  the  related  to  the  franchise  neYita  and  ob- 
State  and  those  parts  vihieh  etipuiate  ligations,  whilst  that  for  faithful  com- 
for  a  suppljl  of  light,  it  is  said  that  only  pUanca  with  the  terms  and  provisions 
the  latter  come  within  the  ci^'s  busi-  of  the  ordinance  included  within  its 
ness  or  proprietor  powers.  Tne  court  operation  the  contract  obligalions; 
said:  In  dealing  with  this  street  and  that  an  undertaking  to  install  in- 
tigbting  contract  the  parUca  stand  candescent  street  lamps  where  and 
purely  and  nmply  as  contractois,  when  demanded  by  the  council  re- 
goyemed  by  the  same  rules  of  law  lated  to  its  contract  obligations. 
which  govern  private  contractors,  ex-  '  Electric  Light  Plants:  Posey  v. 
eept  BO  far  as  the  known  situatioa  of  North  Birmingham,  154  Ala.  611;  45 
each  may  control  the  interpretation  of  So.  Rep.  663;  Devoust  ii.  Alameda, 
their  mutual  promises.  The  company  149  Cal.  69;  ¥0X011  v.  Wdaer,  12  Idaho, 
is  to  do  certain  things  as  a  consider-  644;  Falcetine  v.  Siler,  TZh  111.  630, 
ation  of  the  ciW's  promise  to  pay,  and,  off 'g  128  111.  App.  309:  Aiken  11. 
as  in  the  case  01  any  other  contract,  the  Columbus,  167  Ind.  139;  Richmond  v. 
city's  duty  to  pay  arises  only  on  per-  Ijncoln,  167  Ind.  468;  Owensboro 
formance  of  such  of  the  undertakingB  v.  Knox,  116  Ky.  451;  Dickinson  v. 
of  the  company  as  can  be  fairly  said  to  Boston,  ISS  Mass.  595;  Yazoo  City  v. 
constitute  essential  consideration  there-  Birchett,  89  Miss.  700;  Todd  v.  Crete, 
for.  This  conaderation  makea  it  79  Neb.  671;  Twist  v.  Rocheeter,  37 
necessary  ta  examine  the  various  N.  Y.  App.  Div.  307,  aff'd  165  N.  Y. 
failures  of  duty  on  the  part  of  the  619;  Fisher  v.  New  Bern,  140  N.  Car. 
plaintiB  alleged  and  found  to  have  506;  Heiron  c.  Pittsburg,  204  Pa.  509; 
occurred,  in  order  to  ascertain  whether  Emery  v.  Philadelphia,  208  Pa.  492. 
any  of  them  were  fwrly  germane  to  the  Water  Works:  Winona  v.  Bottet,  189 
contractual  aspect  of  the  ordinance,  Fed.  Rep.  321;  Hourigan  v.  Norwich, 
and  conditions  precedent  to  the  duty  77  Conn.  3.58;  ChicaKo  v.  Seli,  202  lU. 
of  the  city  ta  perform  its  part  of  that  545;  Roberts  v.  St.  Mary's,  78  Kan. 
contract.''  The  conclusion  which  the  707;  98  Pac.  Rep.  211;  Hand  ". 
court  reached  in  this  examination  was  Bruokline,  126  Mass.  324;  Fox  v. 
that  obliKBtions  to  place  the  company's  Chelsea,  171  Mass.  297 ;  Lyiich  v. 
wires  underground  when  ordered  to  do  Springfield,  174  Mass.  430;  Dunstan 
BO  by  the  city  authorities,  and  to  paint  v.  New  York  City,  91  N.  Y.  App.  Div. 
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S  1304.  OrsaU  of  FnuichlMi  to  Oorporatlotu  »nd  IndMduls.-^ 
Although  some  of  the  cases  use  language  which  would  seem  to  imply 
that  the  right  to  furnish  a  municipality  and  its  inhabitants  with 
water  or  light,  irrespective  of  any  use  of  the  city  streets,  is  a  fran- 
chise belonging  to  the  State  which  can  only  be  exercised  by  its  au- 
thority, the  better  view  seems  to  be  that  such  right,  where  no  fixed 
toll  b  demanded  or  corporate  rights  affecting  the  public  are  exei^ 
cised,  is  on  the  same  basb  as  the  ri^ts  of  individuab  to  engage  in 
any  ordinary  business.'    But  the  business  of  furnishing  water  and 

355;  EabeizCieftr  Co.  v.  Portland,  34  HcLuie,  98  Hd.  589.    In  New  Orieuu 

dreg.  282;   Pbibdelphw  t>.  (^Imartin,  Water  Works  Co.  v.  Riven,  115  U.  a 

71  Pa.  140;  Brown  v.  Salt  Lake  Qty,  674,   it  was  held  that  on  exclusive 

33  Utah,  222.  fraochise  granted  to  supply  water  to 

For  a  more  extended  diacUBBion  of  the  inbabitonta  of  the  mumdpali^  by 

the  imvli«d  iiabHity  of  the  city  for  meana  of  pipea  and  muns  laid  tluougn 

ite  negligence  and  that  of  ita  omcers  the  public  atreeta,  ia  vicdated  by^  a 

and    servanta,  see    post,    chapter    on  grant  to  on  individual  by  the  munici- 

Actions  and  liability'.  pality  of  the  right  to  supply  bis  prem- 

Ferr^ma:  Townsendc.  Boeton,  187  laes  with  water  by  meona  of  a  pipe  or 

Haas.  283.  pipea  so  laid.    But  the  court  declated 

In  WUtse  o.  Red  Wngj  99  Hinn.  that  tbe  grant  did  not  aaaume  to  inter- 

255,  it  was  held  that  a  city  is  liable  for  fere  with  the  right  of  any  person  or  cor- 

damage  cauaed  by  the  wUapte  of  ilt  poration  to  supply  hia  place  of  busi- 

r««ert«nr  and  the  consequent  flooding  neas  or  reddence  with  water  thettfrom 

(^  property  without  proof  of  negligence  obtained    otherwise    than    by    pipea, 

1  its  part.     See  Index,  Actwna  qtuI  mains,  or  conduits  laid  in  the  public 

'  Gaaligbt  Co.  *. 
pl^ntiff  brought  an  action  to  recover  New  Orleans  Gaslight  Co.,  27  Ia.  An. 
damagea  to  nis  horse  and  carriage  138,  147,  it  was  said:  "The  right  to 
through  the  act  of  an  employee  of  toe  operate  gas  works  and  to  illuminate  a 
municipality  in  negUgently  flushing  a  city  is  not  an  ancient  or  usual  oocupa- 
borougn  hydrant,  the  court  differvn-  tion  of  citiiens  generally.  No  one  OH 
tiatad  at  to  the  eharaeler  of  the  act  per-  the  right  to  dig  up  the  streets  and  lay 
formed  by  the  employee  of  the  borough,  down  gas  pipes,  erect  lamp  poets,  and 
holding  teat  if  the  hydrant  was  fluahea  cany  on  tne  buuness  of  lighting  tba 
solely  to  determine  whether  it  was  in  a  streets  without  special  authority  from 
fit  condition,  the  act  was  the  per-  the  sovereign.  It  is  a  franchise  belong- 
fonnonce  of  a  public  governmental  ing  to  tbe  state,  and  in  the  exercise  (rf 
dutv  and  the  borough  was  not  liable;  the  police  power  the  State  could  carry 
if,  However,  the  flushing  hod  for  its  on  tne  busmesa  itself  or  select  one  or 
purpose,  wholly  or  in  part,  the  im-  several  agents  to  do  so."  This  lan- 
provement  of  the  borough  water  supply  guage  is  quoted  with  approval  in  New 
for  disposal  to  consumers,  then  tbe  Orleans  Gas  Co.  o.  Louisiana  Light  Co., 
boroush  was  liable.  115  U.  S.  650,  659,  but  although  the 
'  The  r^^  to  produce  and  aeU  dec-  language  might  bear  the  interpretation 
trieUu  as  a  cwnmercial  product  ia  o^en  that  the  buaineaa  of  operating  gas 
to  all  without  a  franchise  or  legislative  works  and  illuminating  a  dty  b,  in  it- 
authority;  but  the  right  to  use  the  city  self  and  without  reference  to  the  meana 
streets  for  the  distribution  thereof  is  a  adopted,  a  franchise,  the  context 
franchise  which  can  only  exist  by  shows  that  the  language  must  be  con- 
l^islative  authority.  Hence  one  who  strued  with  reference  to  the  means 
has  no  franchise  to  use  the  streets  is  adopted  for  the  transaction  of  the 
not  entitled  to  i«nt  from  the  city  busmesa  rather  than  to  the  buaineaa 
special  privil^;es  in  the  city  conduits  itself.  The  Constitution  of  Idalto 
to  enable  him  to  enga^  in  the  business  (Art,  xv,  I  2)  provides  that  "Tbe 
of  distributing  electndty.     Pumell  v.  right  to  collect  rates  or  compenaatioa 
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light,  when  carried  on  by  a  corporation  or  individual,  of  necessiQr 
involves  the  use  of  the  streets  and  highways  of  the  municipality; 
and  the  right  to  lay  pipes,  mains,  and  conduits,  and  to  erect  poles 
and  stretch  wires  therein,  and  to  maintain,  operate,  and  use  them, 
is  a  franchise  vested  in  the  State,  which  can  only  be  exercised  by  a 
corporation  or  individual  pursuant  to  authority  granted  by  the 
State.*  In  the  absence  of  any  constitutbnal  prohibition  or  restric- 
tion the  legislature  may,  by  statute,  confer  the  franchise  upon  an 
individual  or  upon  a  corporation  without  the  consent  or  over  the 
objection  of  the  municipality,'  and  formerly  the  franchise  or  priv- 
ilege usually  had  its  origin  in  a  direct  grant  from  the  legislature,  — 
frequently  in  a  special  hiw.  But  the  prohibition  of  special  laws  and 
the  growing  tendency  to  regard  these  franchises  as  matters  of  pecu- 
liarly local  concern  have  led  to  the  adoption  of  other  methods  which 
vary  greatly  in  form,  although  they  have  the  same  general  result. 
The  widest  and  'most  sweeping  grant  of  such  a  right  is  probably 
that  contained  in  the  Constitution  of  California,  by  which  the  fran- 
chise or  right  to  use  the  city  streets  for  furnishing  water  or  light  b 

for  the  use  of  water  supplied  to  way  374;  Ls  Harpe  v.  Elm  Township  Qaa 
county,  city,  or  town,  or  wat«r  dis-  Co.,  69  Kan.  97;  Gbee  v.  Northern 
trict,  or  the  inhabitants  thereof,  ia  »  Union  Gu  Co.,  15S  N.  Y.  SIO,  612. 
franchise  and  cannot  be  exerdaed  ex-  Incorporation  to  diatribute  water,  with 
eept  by  authority  of  and  in  the  man-  authority  to  lay  pipes  therefor  with- 
ner  prescribed  by  law."  out  restriction,  confera  the  rifht  to  do 

'  New  Orleans  Water  Works  Co.  e.  so  in  the  usual  way,  and  includes  the 
Rivers,  115  U.  S.  674;  Louisville  Gas  ri^ht  to  use  the  streets  in  laying  the 
Co.  V.  CStiiens'  Gas  Light  Co.,  115  U.  S.  pipes.  Grand  Rapids  v.  Grand  lupids 
eS3;  New  Orleans  Gas  Co.  v.  Louisiana  Hydr&ulic  Co.,  06  Mich.  606. 
loght  Co.,  115  U.  S.  660;  Crescent  Generally  the  power  of  eminent 
City  Gaslight  Co.  v.  New  Orleans  Gas-  domain  dwells  in  a  Stato  for  domeOic 
Uzht  Co.,  27  1a.  An.  138;  Homer  v,  tuM  only,  and  cannot  be  exercised  to 
E^ton  Rapids,  122  Hich.  117;  People  promote  the  public  use  of  a  foreign 
V.  Deehan  163  N.  Y.  528;  Ghee  v.  State,  but  the  State  may  authorize  ■ 
Northern  Union  CJas  Co^,  168  N,  Y,  foreign  corporation  to  exercise  the 
610;  Skaneatelcs  Water  Works  Co.  «.  power  of  eminent  domain  for  public 
Skaneateies,  161  N.  Y.  154;  Jersey  uses  to  be  perfomied  within  the  limits 
City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  of  the  State.  Columbus  Waterworks 
242;  State  v.  Cincinnati  Gas  Co.,  18  Co.  v.  Lonz^  121  Ala.  245.  See  also 
Ohio  St.  262;  Ashland  v.  Wheeler,  88  Peabody  r.  Westeriy  Water  Works,  20 
Wis.  607.  See  anU.  f  1210,  and  Mr.  R.  I.  176.  A  Georgia  corporation  was 
Justice  BTodley'a  accurate  definition  engaged  in  supplying  water  to  the  in- 
of  a  "franchise"  in  its  strict  legal  habitants  of  two  cities  in  Alabama  as 
meaning.  A  statute  declaring  that  no  well  as  a  city  in  Georgia.  It  sought  to 
franchise  or  privilege  granted  by  a  condemn  lands  in  Alabama  for  the  pur- 
municipality  snail  be  called  in  question  posee  of  its  water  works.  The  court 
imless  action  ia  begun  within  six  neld  that  it  might  exercise  the  power 
years  after  the  grant,  and  that  after  of  eminent  domain  in  Alabama  for  the 
that  period  such  franchise  or  privilege  pubhc  purposes  to  be  performed  in  that 
■hall  be  deemed  valid,  operates  both  State,  and  that  the  right  was  not  af- 
os  a  limitation  upon  actions  and  as  a  fected  by  the  fact  that  public  uses  in 
validating  act.  Agua  Para  Co.  v.  Los  another  State  would  be  promoted.  CcA- 
Vegas,  10  N.  Mex.  6.  lunbus  Water  Works  Co.  v.  Long,  121 

■  Coverdale  v.  Edwards,   166  Ind.  Ala.  246. 
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thrown  open  to  taty  indiTidual  or  domestic  corporation  organized 
for  the  purpose,  when  there  are  no  public  works  owned  and  con- 
trolled by  the  municipality^  for  supplying  the  same.'    But  in  other 

'  CalUoniM    ConatUviional    Provir  ciae  of  \\s  powers  regulate  its  dudu- 

Bion :   "  In  any  dtf  where  there  are  no  f&cture  ana  the  place  tbeicof .     /»  rt 

public  works  owned  and  controlled  hy  Smith,  143  Cal.  368.    A  munidpalitj 

the    munidpajity    for    aupplying    the  within  which  the  ri^ht  ie  sought  to  be 

same  with  water  or  artificial  light,  any  exercised    cannot    impose    additional 

individual  or  any  company  duly  in-  burdens  or  terms  as  conditions  to  ita 

corporated  for  auch  purpose  under  and  exerciae,  e.  g.,  it  cannot  requine  a  per- 

by  authority  of  the  laws  of  tlus  State  mit  as  a  condition  upon  which  tfa« 

^11,  under  the  direction  of  tbe  super-  pipes  may  be  laid  in  its  streets.    The 

intendent  of  atreeta,  or  other  officer  in  proviaioii  that  the  work  ia  to  be  done 

control  thereof,  and  under  sucli  general  under  the  direction  of  tbe  superin- 


r^ulations  oa  the  munici^nlity  may  tendent  of  tbe  streets  givee  ail  the  pro- 
preacribe  for  damages  and  indemnity  tection  for  the  use  of  the  street  that 
lor   damages,   have    the    privilege  of  could  be  obtained  under  a  pennit  and 


g  the  public  streets  and  thorough-  under  the  provimona  authorizing  the 
fares  thereof  and  of  laying  down  pipes  municipality  to  prescribe  regulationa 
and  conduits  therein,  ana  connections  for  damages  and  indemnity  for  dam- 
theiewtth  so  far  as  may  be  neataaary  ages,  the  city  ia  fully  protected  agunst 
for  introducing  into  and  supplying  anv  pecuniary  loss  or  detriment.  M  r« 
such  dty  and  its  inhabitsjits  either  Johnston,  137  Cal.  115.  An  ordinance 
with  gas  light  or  other  illuminating  prohibiting  the  erection  of  gas  worin 
light,  or  with  fresh  water  for  domestic  m  a  sparsely  ntUed  rural  district  in- 
and  all  other  purposes,  upon  the  con-  eluding  only  fifteen  habttatjone,  which 
dition  that  the  municipal  government  has  the  effect  to  stop  the  operation  of 
shall  have  the  right  to  regulate  the  the  gaa  works  of  the  petitioners,  in  the 
charms  thereof."  Cal.  Conat.  1879,  immediate  vicinity  of  which  there  are 
Alt.  XI.  f  19,  as  amended  in  1884.  no  dwelling-houses,  is  unreasonable  and 
Construction.'  Thia  conatitutional  oppressive,  and  cannot  be  justified  oa 
provision  is  a  direct  grant  from  the  an  exercise  of  the  police  power  of  the 
people  to  the  persons  and  corporations  local  authoritiee  to  regulate  the  [dace 
therein  designated  of  the  right  to  lay  where  gas  ahalt  be  manufactured.  In 
pipes  in  the  strceta  of  a  dty  for  the  re  Smith,  143  Cal.  368.  Under  the 
purpose  specified  without  waiting  for  ConBtitution|  if  it  is  the  dutv  of  the 
tegialative  authority  or  being  subject  local  authontiea  to  grant  a  lianchise 
as  to  such  right  to  any  restriction  from  when  petitioned  for,  they  must  take 
that  branch  of  the  govermnent.    Poo-   each  and  every  step  recfuired  by  the 

Sle  V.  Stephens,  62  Cal.  209;  In  re  law  for  that  purpose  without  further 
c^inaton,  137  Cal.  115.  The  prior  demand  than  the  presentation  ol  & 
grant  of  a  similar  franchise  or  piivdege  petition.  Santa  Roea  lighting  Co.  ti. 
to  other  persons  or  corporations  is  no   Woodward,    119   Cal.   30;     Fenria   v. 


reason  why  an  application  should  not  Wallace,  129  Cal.  397. 

be    granted.      The    Conatitution    in-         A  ^  light  company,   „  _ 

tends  that  there  should  be  no  restrict-  franchise    under    uiia    constitutional 


tion   upon    competition   in   supplying  provision,   does  not  forfeit   the  fran- 

water  and  light,  and  udther  tue  mu-  chiae  by  supplying  gas  for  htaling  and 

nicipaUty  nor  tne  legislature  can  im-  cooking  as  well  as  for  lighting  purpooea, 

pose  the  condition  that  the  franchise  the  streets  not  being  subjectM  to  any 

be  advertJeed  and  sold  to  the  highest  additional  burden  thereby.     Pe(q>le  v. 

bidder.     Such  course  necessarily  im-  Los  Angeles  Independent  Qaa  Co.,  ISO 

plies  that  the  highest  bidder  will  secure  Cal.  567.     This  constitutional  provi- 

an  exclusive  right  to  the  exercise  of  the  don  gjvM  the  munidpality  the  power 

franchise.    Pereria  v.  Wallace,  129  Cal.  to  regulate  the  charges  Ot  any  emn- 

397.  pany    furnishing    water    or    artjficial 

Under  this  constitutional  provision  tight  within  the  ciW,  and  the  right  to 

the  local  authorities  have  no  •po^Mr  to  regulate  is  not  affected  by  tbe  use 

prohibit   the   manufacture  of   gas,  al-  mode  of  gas.     It  covers  all  gas  passing 

though  it  may  in  the  Ultimate  exer>-  through    the    {upes    for   eooktn^   and 
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States  the  general  tendency,  well  grounded  in  reason,  is  for  the 
State  to  confer  upon  the  local  municipal  authorities  the  ri^t  to 
represent  it  in  the  matter  of  grants  of  franchises  to  the  extent  that 
the  final  act  necessary  to  the  creation  or  exercise  of  a  franchise  must 
be  done  by  such  authorities.  This  delegation  of  authority  is  some- 
times effected  by  a  direct  authority  to  grant  a  franchise  for  the  pur- 
pose, sometimes  by  requiring  the  consent  of  the  municipality  to  the 
formation  of  a  corporation  for  the  purpose,  and  sometimes  by  require 
ing  the  consent  of  the  municipality  to  the  use  of  the  streets  and 
highways.  The  legal  effect  of  a  consent  by  the  municipality  given 
to  the  formation  of  the  corporation  or  to  the  use  of  the  bi^ways  is 
the  same  as  if  the  local  authorities  in  form  granted  the  franchise, 
and  an  interest  in  the  land.'  A  disposition  has  sometimes  been 
shown  to  regard  these  franchises  as  ort^nating  with  the  municipal- 
ity rather  than  with  the  State  from  whom  the  municipality  derives 
its  authority.  Such  franchises  are  not  corporate  franchises.  Co 
porate  rights  and  privileges  are  only  such  as  come  to  the  corpora- 

heatitiff  purposes  as  well  as  for  lighting,  be  made  bjr  coturidering  who  propose 
Denninser  v.  Pomona  Recorder's  Court,  to  fonn  the  company  and  on  what 
145  Cat.  629.  632;  Dennin^r  v.  Pa-  tenna  it  ia  to  be  organiied.  The  con- 
mona  Recoraer's  Court,  145  Cal.  638.  sent  required  therefore  is  not  a  con- 
The  municipality  may  by  ordinance  sent  to  the  formation  of  any  company, 
provide  for  punishing  the   illegal   ex-  but  of  the  company  proposed  by  the 


may  subject  the  agent  of  the  company  It  is  the  duty  of  the  corporate  authori- 
to  pimishmeiit.  Etenninger  v.  Pomona  ties  to  determine  whether  the  com- 
Recorder'B  Court,  145  Cal.  629.  Under  pany  should  be  formed  by  those  who 
this  constitutional  provision  the  mu-  propose  to  form  it.  lyier  v.  Plainfield, 
nicipality  has  power  to  fix  the  rates  to  64  N.  J.  Law,  626;  Kemble  v.  Millville, 
be  charged  for  water,  and  to  control  the  69  N.  J,  Law,  637.  Under  a  statute 
laying  and  repairing  of  pij>es  in  the  requiring  the  consent  of  the  municipal- 
streets,  as  against  another  aty  engaged  ity  to  the  fonnalion  of  a  company,  a 
in  suptilying  such  water  within  mumci-  city,  town,  or  village  may  consent  to 
pal  hmits  as  well  as  when  an  individual  the  formation  of  more  than  one  corn- 
er water  company  does  so.  Bouth  pany.  Atlantic  CHty  Water  Co.  «. 
Pasadeaa  v.  Pasadena  L.  &  W.  Co.,  Consumers'  Water  Co.,  51  N.  J.  Law, 
152  CaL  579.  420. 

'  Peo^  V.  Deetian,  163  N.  Y.  528;        A  general  unrestricted  grant  of  au- 

Ghee  v.  Northern  Union  Gas  Company,  thori^  to  a  city  to  light  streets  and 

158  N.  Y.  610;  People  ti,  O'Brien,  111  public  places  authorizes  the  city  to 

N.  Y.  1.    See  genemlty  as  to  the  con-  grant  franchiaes  to  use  the  streets  for  the 

tent  of  the  nttmieiprUity,  to  the  use  of  the  construction  and  operation  of  lighting 

streets   for   public    utilities,   ante,    H  plants.    Levis  ii.  Newton,  76  Fed.  Hep. 

1223-1231.  884.     Power  to  regulate  and  control 

When  the  content  of  a  municipality  streets  and  pubhc   places   within   the 

i*  required  to  be  filed  vdth  the  charter  municipality  and  abate  any  encroach- 

ei  a   water  company,   the   legislative  menta,      obstructions,      or     nuisances 

intent  is  to  cast  u^n  the  representa-  thereon,   authorises   the    municipality 

tives  of  the  municipality  the  duty  of  to  make  a  grant  of  a  right  of  way  for 

determining  whether  the  company  pro-  the   purpose   of  laying  gag  pipee  and 

posed  to  be  farmed  for  a  purpose  of  tnaine  in  the  streets.    Quin^  v.  Bull, 

great  public  interest  should  be  formed  106  III.  337;   Chicaso  Mun.  O.  L.  4c  F, 

or  not.    Sucl)  a  determination  can  only  Co.  v.  Lake,  130  III.  42. 
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tk>n  throuf^  its  oT^snizadoii  pursuant  to  statute,  and  do  not  include 
the  right  to  use  public  property  in  connection  with  a  public  or  qwui- 
public  service,  such  as  furnishing  water  or  light  to  a  city  and  its 
inhabitants.  Theoretically,  these  franchises  or  privileges  may  be 
said  to  come  by  grant  from  the  State,  but  the  municipality,  ^ere 
its  consent  is  required,  is  under  no  obligation  to  grant  them  or  to 
consent  to  their  creation,  and  hence  it  has  been  said  (not  perhaps 
with  entire  accuracy)  that  they  are  created  by  the  municipality 
under  its  charter  powers  to  contract  with  reference  to  the  use  of 
streets.'  Nevertheless  it  is  true,  and  must  always  be  true,  and  it 
is  important  to  maintain  thb  truth  unimpaired  and  unobscured, 
namely,  that  all  franchises,  properly  speaking,  originate  and  must 
originate  with  or  under  the  authority  of  the  legislative  body  of  the 
State.  Any  municipal  authority  is  purely  derivative,  and  must  flow 
from  the  le^lative  fountain.  When  the  statute  requires  the  con- 
sent of  the  "municipal  authorities,"  and  no  method  of  manifesting 
this  consent  is  pointed  out,  the  fair  and  reasonable  inference  is  that 
any  body  which  represents  the  community  in  a  general  sense  or  in 
respect  to  the  public  ri^ts  which  are  to  be  granted  is  the  body  which 
is  to  give  the  consent.  In  a  city,  in  the  absence  of  some  definite  pro 
vision  of  law  to  the  contrary,  this  body  would  be  the  common  coun- 
cil or  other  body  having  like  powers.'  When  the  manner  in  which 
the  municipality  shall  act  in  creating  or  granting  the  franchise  is 
limited  or  restricted  by  Constitution  or  statute,  e.  g.,  if  notice  of  the 
applicattoD  b  requu«d  to  be  published,  or  if  the  proposition  is  re- 
quired to  be  submitted  to  a  vote  of  the  electors,  a  compliance  with 
diese  conditions  and  restrictions  is  essential  to  the  validity  of  the 
franchise.*  The  franchises  so  created  vest  in  the  corporation  or  indi- 


i  the  city  streets  for  electric 
■  Ohae  t>.  Northern  Union  Gas  Co.,  lighting  nithout  the  fLpproval  of  the 
168  N.  Y.  610;  People  v.  Cromwell,  89  erection  of  such  plant  by  the  votera  of 
N.  Y.  App.  Div.  291.  the  city.  H&naoii  v.  Hunter,  86  Iowa, 
'  When  the  statute  authorizing  a  722;  Keokuk  ti.  Fort  Wayne  Elect.  Co., 
grant  of  a  franchise  to  a  water  or  light  00  Iowa,  67.  An  eiUmion  of  an  exist- 
company  requites  the  conaent  of  the  tf^  franchise  is  a  grant  of  a  franchise 
majority  of  the  qualified  votert  thereto,  within  the  meaning  of  a  statute  re- 
an  attempted  grant  without  such  con-  (quiring  the  reservation  of  compensa- 
■eut  is  invalid.  Carthage  v.  Carthage  tion  to  the  city  and  submission  to  a 
Light  Co.,  97  Mo.  App.  20.  Under  a  vote  of  the  electoiB.  Poppleton  v. 
statutory  provimon  authorizing  cities  Mooter,  62  Neb.  851.  When  a  statute 
"to  erect  water  works  or  to  establish  provides  that  no  ftanchise  for  water 
and  "iffiftw*"  gas  works  or  electric  works  shall  be  granted  or  authorised 
Ught  plants  or  to  autboriie  the  erection  until  after  notice  of  the  application 
of  the  same,  but  no  such  works  shall  be  therefor  has  been  published  or  sub- 
erected  or  authoriied  unUl"  the  ma-  mitted  to  a  vole,  the  purpose  of  tbe 
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vidual  receiving  it  an  indefeasible  interest  in  the  use  of  the  land 
constituting  the  streets  of  the  municipality  which  is  perpetual  or 
limited  to  a  term  of  years  according  to  the  provisions  of  the  grant.* 
The  duration  of  the  corporate  term  of  the  grantee  does  not  necessa- 
rily control  the  duration  of  the  franchise  or  privilege.  A  franchise  in 
perpetuity  may  be  granted  to  and  vested  in  a  corporation  whose  term 
is  of  limited  duration.  If  at  the  end  of  the  term  of  the  corporate  life 
the  existence  of  the  corporation  is  not  extended,  the  property  which  it 
owns  is  an  asset  divisible  among  the  stockholders  after  the  payment 
of  its  debts;  and  in  a  case  where  the  franchise  is  transferable  any 
company  itself  having  corporate  authority  for  that  purpose  can  pur- 
chase the  outstanding  term  and  exercise  the  franchise  and  privileges 
thereafter.'  A  grant  of  a  franchise  or  of  rights  in  public  property 
is  always  to  be  ttricUy  construed  In  favor  of  the  State,  and  will  not 
operate  as  a  surrender  of  sovereignty  any  further  than  is  expressly 
declared  or  clearly  shown  by  the  terms  of  the  grant    In  case  of 

statute  b  to  adviae  the  property  owners  See  also  Stockton  v.  Atlantic  Hish- 
of  the  city,  not  only  that  a  franchiae  is  lands,  R.  B.  &  L.  B.  Elect.  R.  Oi., 
detdrod,  but  also  of  the  teims  of  such  53  N.  J.  Eq.  418.  Where  the  consent 
franchiae.  Hence,  a  definite  propogal  of  the  town  committee  of  a  township  is 
nnuil  be  made  in  such  form  that  those  necesBary  before  laying  water  pipes  in 
interested  may  by  examination  thereof  the  streets  of  the  township  the  munid- 
kitow  just  what  is  contemplated.  Hall  pality  is  entitled  to  a  preliminary  in- 
V.  Cedar  Rapids,  115  Iowa,  t09.  When  junction  to  prevent  the  laying  of  pipes 
notice  of  a  franchise  is  required  to  be  without  its  consent  as  the  only  metnod 
given,  or  if  it  is  required  to  be  sub~  of  securingto  it  an  adequate  prolection 
mitted  toa  vote  of  the  people,  the  terms  of  itsriehta.  Franklin  v.  Nutley  Water 
of  the  franchiae  or  ordinance  cannot  be  Co.,  53  N.  J.  Eq.  601. 
materially  changed  after  the  notice  or  '  Ghee  v.  Northern  Union  Gas  Co., 
after  the  vote.  Hall  v.  Cedar  Rapids,  IS8  N.  Y.  510;  People  v.  O'Brien,  111 
115  Iowa,  lOa.  But  when  the  question  N.  Y.  1;  Blair  d.  Chicago.  201  U.  S. 
has,  as  required  b^  the  statute,  been  400.  As  to  the  duration  of  etreet  fran- 
submitted  to  a  majority  of  the  voters,  chiiee,  aee  ante,  ||  1266-1268. 
on  ordinance  embodying  the  contract,  '  A  proviso  in  an  ordinance  that 
passed  after  election,  is  not  invalidated  "  the  acts  and  doings  of  the  company 
by  the  fact  that  it  differs  in  terms  from  under  this  ordinance  shall  be  subject 
that  submitted  to  a  vote  when  there  is  to  any  ordinance  or  ordinances  that 
no  wide  departure,  and  the  changes  do  may  be  hereafter  passed  b^  the  city" 
not  appear  to  be  detrimental  to  the  doee  not  convert  the  grant  mto  a  mere 
intereste  of  the  city  or  indicate  bad  remxahie  permit  New  Orleans  v. 
faith  on  the  part  of  the  city  council.  Great  Southern  Tel.  A  Tel.  Co.,  40 
Centerville  e.  Fidelity  Trust  &  Guar-  La.  Ann.  41.  But  if  the  grant  contain 
anty  Co.,  118  Fed.  Rep.  332.  a  condition  that  it  may  be  revoked 

The  consent  of  a  municipt^ty  to  tiie  at  the  pleasure  of  the  municiality, 
laying  of  water  pipes  required  by  a  it  is  merely  a  license.  Coverdale  v. 
statute  is  not  dispensed  with  by  the  Edwards,  155  Ind.  374. 
consent  of  the  municipality  to  the  in-  ■  Detroit  o.  Detroit  Gt.  St.  R.  Co., 
corporation  of  the  company  proposing  184  U.  S.  368,  396;  Detroit  Cit.  Bt  R. 
to  lay  the  water  pipes  also  required  Co.  v.  Detroit,  12  C.  C.  A.  365,  64  Fed. 
under  a  different  section  of  the  statute.  Rep.  628;  People  v.  O'Brien,  111  N.  Y. 
Franklin  t..  Nutley  Water  Co.,  53  N.  J,  1;  Miner  v.  New  York  Cent.  A.  H. 
Eq.  601;  Saddle  lUver  v.  Garfield  R.  R.  Co.,  123  N.  Y.  242;  State  t>. 
Water  Co.  (N.  J.),  32  AU.  Rep.  978.  Uclede  QasUght  Co.,  102  Ho.  472. 
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ambiguity  or  ftur  doubt  as  to  the  scope  of  the  grant  the  settled  rule 
of  construction  is  to  resolve  the  matter  in  favor  of  the  public.'  A 
franchise  to  use  the  city  streets  for  gas  is  usually  to  be  deemed  dis- 
tinct and  separate  from  a  franchise  to  use  the  streets  for  the  purpose 
of  distributing  electricity,  and  power  to  operate  a  ga^  plant  does  not 
include  the  power  to  operate  an  electric  light  plant.  The  permission 
to  use  the  streets  for  the  one  purpose  does  not  include  permission 
to  use  them  for  the  other.'    But  the  rule  that  public  grants  of  fran- 

'  KnoxviUe  Water  Co.  v.  Knox-  the  immediate  vicinity  of,  or  adjoin- 
ville,  200  U.  a  22,  33,  34;  Blair  v.  ing  the  village.  It  does  not  authoriw 
Chicago,  201  U.  3.  400  (as  to  duration  tM  company  to  enter  other  {daoee 
of  certain  street  railway  franchises  in  and  terntory  constituting  an  inde- 
Ciiic^a) ;  Valparaiso  Uty  Water  Co.  pendent  munid^  govenunent  be- 
V.  Va^Htraiso,  33  Ind.  App.  193;  State  yond  and  outside  of  the  viUaxe. 
V.  Murphy,  130  Mo.  10;  Syracuse  Hence,  it  cannot  enter  into  an  inde- 
Water  Co.  v.  Syracuae,  116  N.  Y.  167;  pendent  municipality  four  mika  dis- 
people V.  Deehan,  153  N.  Y.  528;  tant  from  the  village  and  lay  pipes  in 
Appeal  of  Scranton  El.  L.  A  Heating  the  streets  thereof.  Madison  v.  Morris- 
Co.,  122  Pa.  154;  Woods  v.  Greens-  town  Gas  Light  Co.,  65  N.  J.  Eq.  356. 
boro  Nat.  Gas  Co.,  204  Pa.  606.  But  A  franchise  to  use  the  streets  for 
the  contract  should  be  fairly  con-  water  pipes  is  not  to  be  conatmed 
atrued.  Powers  v.  Detroit,  G.  H.  Sc  more  Mtnc&y  againit  tf)«  city  thaa  the 
M,  R.  Co.,  201  U.  S.  543;  Blair  v.  water  company  on  the  ground  that 
Chicago,  201  U.  S.  400.  the    contract    was    prepued    by    the 

A  natural  gas  company  authorized  city  with  care  and  at  leisure,  and  ac- 

by  statute  to  locate  and  appropriate  cepted  by  the  water  company  without 

a  ri^ht  of  way  for  laying  and  main-  opportumty  to  coodder  its  provisiona 

taimng  a  pipe  line  for  the  transporta.  as  in   case   of  a  policy  of  insurance. 

tion   and   distribution   of   natural   gas  Valparaiso    CAtv    Water    Company   v. 

has  not  the  right,  as  an  incident  to  iti  Valparaiso,  33  Ind.  App.  193. 
franchiae,   to   construct  and   maintain         *  Capital  City  Gas  Light  A  P.  Co. 

on  the  same  right  of  way,  n  Uiearaph  v.  Tallahassee,   186  U.  S.  401:    b.   c. 

or  telephone  line   to  be   used   only  in  42    Fla.    462;     Newport    v.    Newport 

the  necessary  operation    of   the   pipe  Light  Co.,  89  Ky.  454.     See  also  aagi- 

line.    Woods  v.  Greensboro  Nat.  G«s  naw  Gas  Light  Co.  o.  Saginaw,  28  Fed. 

Co.,   204  Pa.  606.    A  corporation  or-  Rep.    529;     ParkersburK    Gas    Co.    e. 

ganized   for   the    purpose    of   owning  Parkersburg,    3D    W.    Va.    435.      Tbe 

and  operating  gas  and  electric  plants  provisions   of   a    statute   autboriiii^ 

and    water    works    to    furnish    light,  a  gas  company  to  fumiBh  gas  within 

power,  and  water  to  a  city  and  neigh-  a  citj^,  and  permittinK  the  local  au- 

boiing  towns  and   their  inhabitants,  thorities  to  contract  therewith  for  a 

cannot  exercise   a   power  of  eminent  supplj^  of  light  which  also  contains  a 

domun  granted   by  statute   for  the  provision  that  no  such  company  shall 

purpose   of  building  and  maintaining  20  into  operation  in  any  city  or  vil- 

amiU  dam  to  gather  water  power  to  run  loge   where  another   such   corpotation 

a  public  mill,  although  the  purpose  of  hiw  already  been  formed,  until  after 

the  company  ia  to  create  a  water  fall  the  question  shall  have  been  submitted 

and  thereby  obtain  water  power  with  to   the   qualified   voters  of  the  muni- 

which  to  manufacture  electricity  and  cipality  and  authorized  by  ordinance, 

cas.     Southwest  Hissouii  LJKht  Co.  v,  may,  by  their  purport  and  intent^  be 

Scheurich,    174   Mo.    235.      A   statute  limited    to    those   corporations   whidi 

which  confers  upon  a  gas  light  com-  are  engaged  in  the  business  of  fumish- 

|)any  power  to  manufacture  and  sell  ing  artificial  ksb.     Hence,  it  has  been 

gas  for  the  purpose  of  lighting  the  held  that  such  provision  does  not  pro- 

streetSj    buildings.   Ac.,    in    a   viUa^  hibit  a  company  engaged  in  furtiisbing 

"and  its  vicinity''  only  authorizes  it  natural  gas   from   entering  a   dty   or 

to  furnish  gas  for  lighting  buildings,  village    where   a    corporation    already 

Ac.  in  the  village   and   buildings  m  exists  for  the  purpose  of  furnishing 
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chises  are  to  be  construed  strictly  against  the  grantee  simply  means 
that  nothing  shall  pass  by  implication  except  it  be  necessary  to 
carry  into  effect  the  obvious  intent  of  the  grant.'  If  the  franchise  be 
granted  by  the  authorities  of  the  municipality,  the  annexation  of  the 
territory  in  which  the  franchise  is  to  operate  to  another  municipality, 
or  a  change  in  the  form  of  government  of  the  municipality,  does  not 
change  the  rights  of  the  grantee  of  the  franchise.*  A  grant  of  au- 
thority to  use  the  streets  of  a  municipality  for  the  purpose  of  con- 
ducting water  or  gas  without  any  express  limitation,  is  not  to  be 
deemed  restricted  to  existing  streets  and  highways,  but  is  to  be  con- 
strued as  extending  to  streets  and  highways  as  subsequently  en- 
larged, changed,  or  opened.'  The  franchise  so  created"  is  not  neces- 
sarily limited  to  the  municipality  within  which  the  public  service  is 
to  be  performed.  For  example,  the  legislature  may  by  statute  au- 
thorize a  water  company  to  lay  its  water  pipes  in  the  streets  of  an 
adjoining  municipality  whenever  it  is  necessary  effectually  and 
properly  to  execute  the  purposes  for  which  the  water  company  is 
created.*  A  franchise  to  a  public  service  corporation  must  be  con- 
strued both  with  reference  to  the  powers  of  the  municipality  to 
grant  it  and  the  capacity  of  the  corporation  to  receive  it  Thus, 
when  by  statute  it  appears  that  it  is  the  intention  that  rates  for  water 

artifieial    gu.      CSrdeviUe    Light    A,  authority   conferred    extends   to  and 

Power  Co.  v.   Buckeye  Gas  Co.,  69  includes    stieeta    in    teiritoiy    subae- 

Ohio  8t.  269.     See  lOso  Warren  Gbs  quently  added  to  the  dty  by  aimexs^ 

Light  Co.  V.  Pennsylvania  Gas  Co.,  tion.    Grand  Rapids  v.  Grand  Rapids 

161  Pa.  510;    Wilson  v.  Tennent,  61  Hydraulid  Co.,  66  Blich.  606. 

N.  Y,  App.  Div.  100,  aflf'd  179  N.  Y.  *  Pelham  Manor  v.  New  RocheUe 

646.  Water  Co^l43  N.  Y.  532;   Rochester 

'  People  V.  Deehan,  153  N.  Y.  528.  A  L.  O.  Water  Co.  *.  Rochoater,  176 

'  Grand   Rapida   v.    Grand   Rapids  N,    Y.   36.      Ah   to    power   to   supply 

Hydra>ilic  Co^  66  Mich.  606.     Index,  water    to    other    municipalitiee,    see 

boundaries.    The  authorities  of  a  town  ajUe,  £f  1299,  1300.     Authority  to  lay 

granted  a  gas  light  company  authority  water    pipes     through    an     adioining 

to  lay  conductors  for  conducting  gaa  municipality  is  not  necessarily  Hmited 

in  and  through  the  public  streets  and  to   cases   where    the   adjoining   muni- 

higbways  of  the  town.     A  portion  of  cipality  intervenes  between  the  source 

the  town  for  which  such  consent  was  of  supply  and  the  municipality  to  be 

granted    was    thereafter   incorporated  supphed;    the   authority  may  oe  exe- 

mto  a  village.     It  was  held  that  the  cuted  whenever  it  is  necessary  to  lay 

change  from  town  to  village  govern-  the  pipes  effectually  and  properly  to 

ment  did  not  affect  the  ri^ts  of  the  execute    the    purpose    for    which    the 

gas  company,  and  that  the  village  au-  water   works    company    was   created, 

thorities  could  not  arbitrarily  refuse  Pelham  Manor  v.  New  RocheUe  Water 

to  permit  the  company  to  lay  its  con-  Co.,  143  N.  Y.  532.    In  Pauuylvania, 

ductors  in  a  street  within  the  village  water    oompajiies     having    power    to 

limits,  which  was  opened  subsequentlv  supply   water  to   the    inhabitants  of 

to  the  grant    People  v.  Deehan,  153  the  town,  city,  or  district  where  it  is 

N.  Y.  628.  located,   cannot   supply    other   muni- 

•  People  «.  Deehan,  153  N.  Y.  628.  cipalitiea.     Bly  v.  White  Deer  Moun- 

If  the  company  is  authomed  to  use  tain  Water  Co.,  197  Pa,  80. 
the   Btraeta   of   a   municipality,    the 
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supplied  to  the  inhabitants  shall  be  collected  hj  the  municipalit;, 
and  not  by  the  company  with  which  the  municipality  contracts,  the 
company  cannot,  by  virtue  of  its  contract,  acquire  any  right  to  levy 
the  water  rates.*  Similarly,  a  franchise  granted  by  the  municipality 
or  created  by  its  act  cannot  be  vested  in  a  company  which  has  not 
the  corporate  power  to  receive  it  and  act  under  it.*  The  power  con- 
ferred upon  a  municipality  to  grant  a  franchise  or  to  perform  the 
final  act  requisite  for  its  creation,  carries  with  it  the  incidental  power 
to  impose  condiiiona  upon  the  grant  of  the  franchise  provided  such 
conditions  be  not  inconsistent  with  the  purposes  of  the  grant.*    If  it 

'  By  aUtute  a  citj  was  authorized  Braaoh  v.  Tintom  H&nor  VKter  Co., 
to  contract  tor  a  supply  of  water  to  70  N,  J.  Bq.  71,  aff'd  71  N.  J.  Eq.  790. 
the  city  for  fire  purpoaea  and  for  other  In  gnLnting  a  fraachise  for  gas  pur- 
lawful  uses  and  purposes.  The  city  poeee  the  municipality  may  rtmrve 
was  authorized  to  collect  wat«r  rents  the  ruAt  to  fix  the  price  of  the  gaa 
'  from  consumers  which  were  to  ba  fumiahed  by  the  company.  Loeans- 
■       '  ■' ,^   v{   „      „  „     i,89Fed. 


pnce  agreed  to  be  paid  by  the  city  to  Bep.  185:  Richmond  t>.  lUchmond 
the  company  for  ttie  water  supplied.  Gas  Co.,  168  Ind.  82.  A  city  may,  in 
It  was  heJd  that  the  company  had  no  granting  a  franchise  to  use  its  atieets, 


right   to  make   direct  distribution   to  require   a  gas  comjiany   to   make  aa 

the   inhabitants   and   to   cbar^   rates  annual  payment  to  it  to  comperuale  it 

therefor,   the   inhabitants   having   the  for    th«   necestary    superriMon   of   the 

right  to  have  their  own  reptesenta-  pipes  and  mains  and  the  opening  of 

tives  fix  the  just  price  for  toe  water  the  streets.     Columbus  tr.   Coluinbua 

supplied.     Psfisaio  Water  Co.  v.  Fat-  Gas  Co.,  76  Ohio  St.  300.    The  muni- 

erson,  65  N.  J.  Law,  472.  dpality  in  granting  the  franchise  m^ 

■  If  a  corporation  is  only  authorized  incorporate  into  it  a  condition  or  an 

to  furnish  gas  tight  and  has  no  facili-  enforceable  penalty  la  tnnire  the  ptr- 

ties  for  funtiahing  any  other,  a  fran-  formance  of  the  public  duty  of  tiw 


chiae  giving  to  such  company  the  ex-  grantee.  State  Trust  Co.  v.  Duluth, 
cluaive  right  to  use  the  streets  to  fur-  70  Minn.  257.  Where  the  ori^nal 
niah  gas  and  "other  illuminating  fj/int  of  a  loaler  eompaity  it  extendet 
light"  was  held  to  be  void  aa  to  "other  without  any  ordinance  or  resolution 
iUuminating  light."  Peoples  Elect.  L.  prescribing  tenns  or  conditions  of  the 
&  P.  Co.  V.  Capital  Gas  &  Elect.  L.  Co.,  extension,  the  terms  and  conditioDa 
116  Ky.  82.  A  corporation  cbarterea  applicable  thereto  are  those  contained 
to  supply  a  city  with  "light  and  motive  in  the  ordinance  under  wl^ch  the 
power  generated  by  electricity,  steam,  plant  wss  originally  constructed.  Illi- 
or  other  artificial  means,"  cannot  pur-  nota  Trust  &  &viDgs  Bank  v.  Arksjusa 
cliase  or  oprate  a  gas  plant.  Coving-  City  Water  Co.,  67  Fed.  Rep.  196. 
ton  Gas  Light  Co.  v.  Covington  (Ky.),  A  condition  in  a  lighting  franchise 
£8  a.  W.  Rep.  805.  that  the  city  should  have  the  right,  at 

*  Coverdale  v.  Edwards,  155  Ind.  intervals  of  five  years,  to  inspect  the 
374;  Indiantmolis  v.  Navin,  151  Ind.  appliances  and  require  them  to  be  put 
139 ;  State  Trust  Co.  d.  Dulutb,  70  in  ^ood  condition  and  of  such  approVEd 
Hinn.  257;  Hudson  Tel.  Co.  e.  Jersey  designs  as  shall  efficiently  produce 
Gty,  49  N.  J.  L.  303.  See  generally  as  gaa  and  electricity  and  gi\-e  Uie  dty 
to  toe  power  of  the  mumcipalit^  to  the  advantage  (S  all  improvements 
attach  condition*  to  grant*  of  franchises,  in  the  production  of  gas  and  electricity, 
ante,  if  1229-1231.  does  not  permit  the  dty  to  rtquirt  an 

When  the  consent  of  the  muni-  eTOire  change  of  maehintry  and  apfU- 
dpality  ia  required  te  the  use  of  the  anc««,  but  only  to  compel  them  to  be 
streets  for  water  mains,  it  may  im-  sufficient  and  effective  to  furnish  Bght 
pose  reasonable  conditions  or  teima  of  the  standard  and  power  prescribed 
a*  to  the  ratet  to  he  charged  for  both  by  the  ordinance.  Ikvenport  G^  A 
public  and  private  consumption.    Long  £Uect.  Co.  v.  Davenport,  124  lom^  22. 
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be  a  condition  of  the  franchise  that  it  shall  be  formally  accepted  by 
the  grantee,  such  formal  acceptance  may  be  waived  by  the  munici- 
pality, aa  by  permitting  the  grantee  to  erect  its  works  and  supply 
water  or  li^t  according  to  the  grant  or  franchise  for  a  number  of 
years;  the  construction  of  the  works  and  the  rendition  of  the  public 
service  in  reliance  upon  the  franchise  estops  the  city  from  attacking 
the  validity  of  the  franchise  for  failure  to  comply  with  its  conditions 
as  to  the  form  of  acceptance.*  In  determining  the  relative  rights  of 
the  municipality  and  the  grantee  of  the  franchise,  the  nature  of  the 
ordinance  must  always  be  taken  into  consideration.  It  frequendy 
has  a  diuU  eharaeter.  A  corporation  organized  to  supply  water  or 
light  frequently  operates  under  an  ordinance  containing  not  only  a 
grant  of  the  privily  to  lay  its  mains  or  erect  its  appliances  in  the 
public  streets,  but  also  an  agreement  by  the  company  to  furnish,  and 
by  the  city  to  receive  and  pay  for  a  supply  of  water  or  light  An 
ordinance  so  framed  is  both  a  grant  of  a  franchise  to  use  the  city 
streets  to  carry  out  a  public  purpose  and  a  contract  by  the  city  for 
a  supply  of  water  or  light ;  and  in  the  application  of  the  provisions 
of  the  ordinance  to  the  rights  of  the  municipal!^  and  of  the  com- 

An  DidtiuDoe  gmntin^  a  franchise  to  im  the  Btreeta  for  gas  [Hpes,  the  com- 

a  KM  .company  contained  stipulations  pany  agreed  to  pay  the  city  annually 

forbidding  tlie  company  from  entering  one-fifth  of  the  anmuU  net  ■profia  de- 

vnio  any  eombatation  with  any  other  rived  from  the  sale  of  gas  to  the  in- 

oompany  concerning  rates,  and  tmra  habitants  for  domestic  purposes.     In 

selling  ita  property  and  fiBuchises  to  an  action  by  the  city  for  an  accounting 

any    other    company    under    penalty  and  for  payment  of  its  proportion  <» 

of  forfeiture  to  the  city  of  its  works,  the  profits,  the  court  held,  (1)  it  was 

mains  and  other  property.     The  or*  the  duty  of  the  company  to  furnish 

dinance  also  declared  that  acceptance  the   instrumentalities   for   the   supply 

of  its  provisions  should  be  deemed  a  of  ^as  and  the  city  had  no  ownereiup 

consent  by  the  corporation   that  the  or   mterest   therein;   (2)   expenditures 

title  to  the  property  should  vest  in  for  these  instrumentaUtJes  could  not 

the  city  at  once  in  case  of  such  sale,  be  charged  as  expenses  against  the  re- 

By  statute   the  company   had  power  ceipts  mun  the  sale   of  gaa;    (3)  tbe 

to  sell  or  mortgage  its  property  and  cost  of  operation,  including  necessaiy 

franchises.     In  a  suit  to  enforce  the  repairs,  should  be  cbaiged  as  expenses 

forfdture  for  a  breach  of  these  con-  and  deducted   from   the   income;    (4) 

ditions  of  the  ordinance,  the  court  re-  operating    expenses    do    not    inclutle 

ftised  la   enforce  the  forfeiture,   saying  enwnditures  for  new  wells,  mains,  or 

that   neither    law    nor   equity   recog-  other     permanent     improvements     or 

niied  a  forfeiture  as  a  measure  of  betterments.     It  was  also  held  that 

damages  for  such  conditions     Detroit  the  term  "domestic  purposes"  as  used 

e.  Mutual  Gaslight  Cu.,  43  Mich,  594.  in  the  grant,  included  gas  furnished 

An  ordinance  granting  a  franchise  to  for    homes,    churches,   stores,   offices, 

a  gas  company,  but  prokHnling  torn-  and  the  opera  house,  where  its  prin- 

fctno/ion  with  any  other  company,  is  dpal  use  was  for  heating  and  li^bting 

Tepe(ded  by  a  later  ordinance  grant-  and  not  for  power.     Ene  v.  Ene  Gas 

ing    a    similar  franchise   to  another  ^  Min.  Co.,  78  Kan.  348;  97  Pac.  Rep. 

company,    but   expressly   authoriiing  468. 

combination  with  the  first  company.        '  State  v.   Great  Falls,    IQ  Mont. 

Theis  V.  ^kane  Falls  Gas  Light  Co.,  158. 
49  Wash.  477. 

Under  the  grant  of  a  franchise  to 
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pany,  those  provisions  which  relate  to  the  franchise  must  be  dis- 
tinguished from  those  which  relate  to  the  contractual  obligation.' 

§  1305.  Bala  of  rruichlwi  to  Highoat  Kddar.  —  The  practice  of 
selling  franchises  for  street  railroads,  water  works,  and  other  public 
utilities  to  the  highest  or  best  bidder  at  public  auction,  or  upon 
sealed  bids,  is  steadily  increasing.  In  the  absence  of  any  statutory 
or  constitutional  requirement  there  is  no  obligation  upon  tke  aiy  to 
tell  a  right  or  privilege  of  using  the  streets  for  railroad  or  other  pur- 
poses at  public  auction  or  on  sealed  bids  to  the  highest  or  best 
bidder.*  If,  however,  the  Constitution  or  a  statute  requires  that  a 
franchise  be  sold  and  dbposed  of  in  this  manner,  a  sale  or  disposal 
without  compliance  with  the  constitutional  or  statutory  requirements 
is  void.*    A  statutory  or  constitutional  requirement  that  a  sale  be 


ElMt.  L.  Co.  V.  Kauk&uim,  114  Wis.  Others  with  equal  cl^mees  may  appl^ 
327,  where  the  company  brought  en  only  to  the  contractual  and  ctaomer- 
actton  againat  the  city  to  recover  for  daf  duty  of  supplyiiiz  lighta  to  the 
light  furnished  pursuant  to  an  ordi-  city,  to  E>e  [xud  for  when  bo  mipplied. 
nance,  and  the  city  defended  upon  the  Other  provisioiis,  conditionB,  ana  coto- 
ground  that  the  company  had  failed  nants  may  be  of  a  mixed  chaiscter, 
to  comply  with  certain  coaditiona  of  possibly  applicable  to  both  phaaES, 
itfl  franchise,  the  court  discussed  this  so  that  their  disobedience  woiild  at 
dual  eharader  of  tke  ordinance  or  con-  once  constitute  a  breach  of  the  plain- 
tract,  saying;  "The  ordinance  or  con-  tiff's  contractual  duty,  which  loitns 
tract  serving  as  the  basis  of  the  rights  the  bads  of  the  city's  promise  to  pay, 
of  the  respective  parties  in  this  case  and  also  a  breach  of  the  condit^ona 
is  one  of  a  character  now  become  very  upon  which  it  holds  its  franchise  from 
common  in  this  State,  where  the  city  the  State  to  occupy  the  public  streets." 
acts  in  a  two-fold  capacity.  First,  as  '  Adamson  v.  Nassau  Elect.  R.  Co., 
a  governmental  body  exerciring  dele-  89  Hun  (N.  Y.),  261.  When  a  city  has 
gated  power  of  the  State,  it  confers  power  to  grant  a  telephone  franchise 
and  limits  with  conditions  the  privi-  and  to  impose  conditions  upon  the  ex- 
lege  or  franchise  to  use  the  public  ercise  of  the  right,  it  may  ascertain  l/ie 
streets  under  authority  of  £  17S0  b  value  ai  the  franciiise  by  competitive 
Stata.  1808.  ...  In  addition  to  this  biddinr;  the  power  to  sell  is  implied 
function  as  an  agent  of  the  State,  how-  from  the  power  to  grant  the  franonise. 
ever,  the  city  in  the  some  instrument  Plattsbuig  v.  People's  TeL  Co.,  88 
or  ordinance  exercises  its  function  as  Mo.  App.  306;  California  v.  Bunoeton 
a  business  corporation  with  power  to  Tel.  Co.,  112  Mo.  App.  722.  See  also 
purchase,  contract  for,  and  pay  for  to  the  same  eSect,  aa  to  a  street  rail- 
electric  lights  for  public  purposes  and  w^  franchise,  Hattersly  v.  WaterviUe, 
to  specify  the  conditions  of  such  con-  4  Ohio  Cir.  Ct.  (n,  a.)  242. 
tract,  —  a  power  arising  under  its  own  ■  Nicbolasville  Water  Works  •. 
charter.  In  the  argument  in  this  case  Nicholas ville,  18  Ky.  Law  Rep.  592; 
as  in  the  ordinance  itself,  these  two  36  S.  W.  Rep.  549:  Merchante'  Pol.  & 
functions  are  greatly  confused,  and  it  Dist,  Tel.  Co.  v.  Citizens'  Tel.  Co.,  123 
is  not  always  easy  to  separate  those  Ky.  90.  The  RctiIucJI;^  Constitution  te- 
provisions  which   pertain   to   the   one  quires   municipalities   to   receive  bids 

Ertion  or  the  other  of  the  instrument,  for  any  franchise  or  privilege  "  far  a 

the  formulation  of  such  a  document  term  of  years"  publicly  and  award  the 

reciprocal  duties  are  usually  imposed,  same  to  the  highest  and  best  bidder, 

both  upon  the  grantee  of  the  franchise  Constitution,  1899,  $  164,  quoted  ante, 

and  upon  the  city.     Some  of  these  {  1223.     This  provision  applies  to  a 
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made  to  the  highest  bidder  without  stating  an;  other  terms  or  con- 
didons  of  sate  means  a  atUe  for  iMtJt.  It  does  not  contemplate  that 
the  franchise  should  be  bartered  away  for  property  or  other  con- 
siderations than  money;*  and  when  the  statute,  either  expressly  or 
by  necessary  implication,  requires  the  sale  of  the  franchise  to  be 
made  to  the  highest  bidder  for  cash,  an  agreement  to  pay  a  pei^ 
centage  of  the  gross  receipts  of  the  railroad  or  other  undertaking 
aftw  completion,  and  when  in  operation,  does  not  comply  with  the 
statutory  requirement^     When,  however,  the  statute  authorizes  a 


ICiliard  e.  Fetter  lighting  A  Heating  atatute  excluded  the  idea  that  pay- 
Co.,  127  Kv.  05:  105  S.  W.  Rep.  115.  nient  in  eaah  was  easentud  to  a  Mde 
Althougn  a  franchise  of  an  electric  under  its  provisions  by  authorising  a 
company  was  granted  in  violation  of  sale  to  be  made  upon  terms  of  sale. 
this  provision  and  the  erant  was  there-  Whether  the  offer  to  purchase  was  tf 


.fore  void,  it  was  held  that  the  city  was  the  advantage  of  the  city  was  declared 
liable,  notwithatandinK  the  invaudity,  to  be  a  question  intrusted  to  the  dis- 
for  the  reasonable  value  of  the  li^ht  cretion  of  the  dty  authorities  and  not 


furnished ;  and  as  the  contract  pnce  one  for  the  court, 
was  not  attacked  as  unreasonable,  a  *  In  Thompson  c.  Alameda  County, 
recovery  at  that  rate  was  sustained.  Ill  Cal.  553,  Garoutte,  J.,  said;  "The 
Providence  v.  Providence  Elect.  L.  gross  rooeipta  of  a  paaaen^r  electric 
Co.j  122  Ky.  237.  Under  a  statute  railway  may  be  little  and  they  may  be 
which  requins  a  franchise  to  be  sold,  much.  The  sum  total  of  its  annual 
it  is  discretionaiy  with  the  city  council  receipts  is  a  most  indefinite  and  un- 
to order  the  sale  or  not  at  its  pleasure,  certain  quantity.  Such  amount  ia 
McGinniB  v.  San  iook,  163  Col.  711.  illusive  and  depends  upon  many  con- 
'  Thcunpson  v.  Alameda  County,  ditions.  .The  franchise  may  be  bought 
111  Cal.  6&3.  In  Hart  v.  Buckner,  54  and  the  railroad  put  in  operation  for 
Fed.  Rep.  925,  aff'g  52  Fed.  Rep.  835,  the  nngle  purpose  of  shutting  off  com- 
a  sale  of  a  street  railroad  franchise  to  petition  with  other  roads,  and  wiUi  no 
the  highest  bidder  in  "  square  yards  of  intention  of  making  its  groaa  receipts 
gravel  pavement"  was  held  to  be  void,  anything  but  merely  nominal;  and 
the  statutory  requirement  implying  a  under  such  circumstances  the  bidder 
eaJe  for  cash  only.  In  Cincinnati  v.  might  well  offer  ten,  twenty,  or  thirty 
Dexter,  55  Ohio  St.  93,  the  trustees  of  per  cent  of  its  ^ross  receipts  for  the 
the  sinking  fund  of  the  city  were  au-  purchase.  Parties  dearing  to  pui^ 
thorixed  to  sell  a  railroad  constructed  chase  in  good  faith  for  the  purpose  of 
by_  the  dty  with  its  own  funds  "  at  a  operating  a  competing  line  could  not 
price  and  upon  terms  Batisfactoiy  to  afford  to  make  any  such  bid.  '  At  the 
said  trustees."  An  offer  was  received  same  time  a  bid  from  them  of  two  per 
to  purchase  the  railroad  upon  the  fol-  cent  of  the  gross  receipts  would  bnng 
lowing  terms:  (1)  the  sum  of  S19,0D0  more  money  to  the  county  or  munid- 
in  gold  coin  payable  one  hundred  years  pal  treasury  than  the  highest  offer  from 
after  the  acceptance  of  the  offer  and  other  partjes.  These  suggestions  show 
secured  by  mortgage  lien;  (2)  tlie  sum  how  unsatisfactory  and  indefinite  are 
of  [$1,440,000  in  cash  in  quarterly  in-  sales  of  fmnchisea  and  privileges  baaed 
stalments  of  S00,000  each,  banning  upon  percentage  of  the  gross  receipts, 
at  a  specified  AeXe;  (3)  ten  per  cent  of  But,  beyond  aU  such  reasons  the  stat- 
the  gross  annua]  earnings  of  the  isil-  ute  contemplates  a  cash  sale,  and  a 
way  in  excess  of  $4,1^,000.  The  percentage  of  the  gross  receipts  is  in 
vahditv  of  the  sale  was  attacked  on  the  no  sense  cash."  As  to  sale  of  street 
grouna  that  the  only  sale  of  the  rail-  railroad  franchises,  under  the  Ohio 
roadauthoriiedby tneactwasasalefor  statute  to  the  person  or  corporation 
eaah^  but  the  court  held  that  under  the  "that  will  agree  to  canv  ps^ngen 
provisionB  of  the  statute  the  »aU  might  upon  such  proposed   railroad  at  tlie 
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aale  to  the  bidder  who  will  agree  to  give  the  Utrgett  pereentage  per 
annum  of  the  gross  receipts  of  the  enterprise,  the  local  authorities 
cannot  accept  a  proposition  to  pay  a  cask  turn  in  addiHon  to  the 
percentage  of  the  gross  receipts  as  an  inducement  to  award  the 
banchise  to  one  of  the  bidders.  The  monetary  conditions  which 
the  local  authorities  are  authorized  to  attach  consist  merely  of  an 
annual  revenue  in  perpetuity  based  on  percentages  of  the  gross 
receipts;  and  the  public  agencies  entrusted  with  the  power  and 
duty  to  dispose  of  the  franchise  cannot  permit  their  action  to  be 
influenced  by  the  offer  of  pecuniary  benefits  to  the  locality  oth^ 
than  those  prescribed  by  law.'  In  offering  the  franchise  for  sale 
the  general  purpose  of  the  statute  must  be  carefully  kept  in  view; 
and  the  franchises  offered  must  be  of  such  a  nature  that  they  properly 
constitute  a  single  entity  and  do  not  consist  of  a  number  of  separate 
and  distinct  franchises  offered  together.  Hence,  the  city  cannot 
make  a  valid  sale  of  two  or  more  extensions  of  a  street  surface  rail- 
road to  be  struck  off  upon  ooe  bid,  when  the  extensions  are  sepa- 
rated from  each  other  tn  such  a  way  that  the;  can  only  be  operated 
together  over  the  line  of  an  existing  railroad.  Two  extensions  of  an 
existing  street  surface  railroad  are  not  to  be  deemed  to  constitute 
but  oae  extension  and  franchise  and  so  to  be  l^ally  subject  to  sale 
under  one  bid,  because  they  are  connected  by  an  intermediate  sec- 
tion of  the  main  line  of  the  applicant  for  the  franchises,  and  the  fact 
that  there  b  included  in  the  sale  by  the  common  council  a  consent 
of  the  applicant  that  in  case  any  other  corporation  becomes  the  pur- 
chaser of  the  franchise  it  shall  have  the  right  in  perpetuity  to  use 
the  connecting  tracks,  does  not  alter  the  situation.'  In  disposing  of 
the  franchise  to  the  highest  bidder,  the  conditions  attached  to  it 
must  be  prescribed  in  the  notice  of  sale,  and  no  other  conditions  can 
be  inserted  in  the  grant  of  the  franchise  or  in  the  consent  to  use  the 
public  streets,  or  exacted  from,  or  imposed  upon  the  successful 
bidders,  than  those  required  by  the  statute  and  by  the  notice  of  sale.* 

§  1306.     Oonstitnttoul  FroUUtioti  agalait   Inqialiliiff  th»  Oblige- 
tlon  ot  OontractB. —  Ordinances  made  by  municipalities  under  char- 

loteeit  ToUt  of  fare,"  see  Siinmoiu  t>.  Div.  275;  Starin  e.  Bdaon,  112  N.  Y. 

Toledo,  5  Ohio  Cir.  Ct.  124;  Knoir  o.  206. 

Miller,  5  Ohio  Cir.  Ct.  609 :   Sloane  v.  >  Beekman  «.  Third  Ave.  R.  Co.,  153 

Peo^ea'  ElecL  R.  Co.,  7  Obio  Gr.  Ct.  N.  Y.  144. 

S4;   Compton  «.  Johnson,  9  Obio  Cir.  >  People  e.  BftmArd,  110  N.  Y.  &48. 

Ct.  532.  The  common  council  may  require  se  a 

'  Beekm&n  v.  Third   Ave.   R.   Co.,  conditioii  of  tha  sale  of  a  finnchiae  at 

163  N.  Y.  144.    See  aIbo  Beerwagen  v.  public  auction  that  the  purchaser  diaU 

Crosatows  St.  R.  Co.,  00  N.  Y.  App.  carry  passengers  for  a  single  fare  to  and 
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ter  or  legislative  authority,  containing  grants  to  water  and  light 
companies  and  other  public  service  corporations  of  the  ri^t  to  use 
the  streets  for  pipes,  mains,  &c.,  upon  the  condition  of  the  per- 
formance of  service  by  the  grantee,  are,  after  acceptance  and  per- 
formance by  the  grantee,  contracts  'protected  by  the  prohibition  of 
the  Federal  ConetUvtion  against  the  enactment  of  any  State  law 
impairing  the  obligation  of  contracts.'    The  rights  of  such  a  grantee 

from  points  beyond  the  termini  of  the  Cleveland,  71  Fed.  Rep.  610;   Indian- 

propoeed  route  over  the  roada  of  other  a^polii  Gas  Co.  v.  Indianapolis,  82  FeJl. 

street  raiiwaye.     People  v.  Barnard,  Rep.  245.    In  Smyth  v.  Amea,  169  U.  S. 

110  N.  Y.  548.     Allegation  that  bida  466,   626,   the   court   said:      "A  state 

for  franchises  were  fraudulent  held  not  enactment  or  regulation  made  under 

to    be    sustained    by    the    evidence,  the  authority  of  a  State  enactment, 

Southern    Boulevard  Co.   v.   People's  establishing  rates,  .  .  .  that  will  not 

Traction  Co.,  5  N.  Y.  App.  Div.  330.  odTnit  of  the  carrier  eamine  such  com- 

'  Garrison  v.  Chicago,  7  Bias.  480;  pensation  as  under  all  tne  drcum- 
New  Orleans  Gas  Co.  v.  Louisiana  stances  is  just  to  it  and  to  the  public 
I^htCo.,  115  U.S.  650;  New  Orleans  ....  would  be  repugnant  to  the 
Water  Works  Co.  ii.  Rivers,  U5  U.  S.  Fourteenth  Amendment  of  the  Con- 
674,  lb.  6S3;  Walla  Walla  t>.  Walla  stituUon  of  the  United  States."  In 
WalU  Water  Co.,  172  U.  S.  1;  Cleve-  St.  Paul  Gaslight  Co.  v.  St.  Paul,  181 
land  o.  Cleveland  CiU-  R.  Co.  194  U.  S.  U.  S.  142,  the  Supicme  Court,  in  pass- 
517;  Cleveland  e.  Cleveland  Elec.  R.  ing  upon  the  question  whether  a  cer- 
Cd,,  201  U.  S.  529;  Vicksbuiv  v.  Vicka-  tam  city  ordinance  could  be  considered 
burg  Waterworks  Co.,  202  U.  S.  453;  as  an  act  of  the  Stat«,  said:  "A  by- 
Cleveland  Gaslight  &  Coke  Co.  v.  law  or  ordinance  of  a  municipal  cor- 
Cleveland,  71  Fed.  Rep.  610;  Levis  v,  poration  may  be  such  an  exercise  of 
Newton,  75  Fed.  Rep.  884;  Little  legislative  power  delisted  by  the 
Falls  Elect  &  Water  Co.  v.  Little  Falls,  legislature  to  the  corporation  as  a 
102  Fed.  Rep.  663;  Armour  Packing  political  subdivision  of  the  State, 
Co.  V.  Metropolitan  Water  Co.,  130  Fed.  having  all  the  force  of  law  within  the 
Rep.  851 ;  L«ckey  tP.  Fayetteville  limits  of  the  municipality,  that  it  may 
Water  Co.,  80  Ark.  108,  125;  Chicago  properly  be  considered  as  a  law  within 
Tel.  Co.  V.  Northwestern  Tel.  Co..  109  the  meaning  of  this  article  of  the  Con- 
Ill.  324;  Peoples'  Gas  Light  &  Coke  stitution  ofthe  United  States."  See 
Co.  V.  Hale,  94  III.  App.  'W6;  Indian-  also  New  Orleans  Water-Works  Co.  v. 
apoUs  D.  indianapohs  Gas  Light  &  Louisiana  Sugar  Ref.  Co.,  125  U.  S. 
Coke  Co.,  66  Ind.  396;  Vicennnes  v.  18-31;  Hamilton  Gas  Light  &  Coke 
CitiMns'  G.  L.  Co.,  132  Ind.  114;  Co.  o.  Hamilton,  146  U.  S.  258.  "Mu- 
Indianapolis  v.  Consumers'  Gas  Trust  nicipal  ordinances,''  says  the  Court,  in 
Co.,  140  Ind.  107;  Conery  v.  New  Or-  Penn  Mutual  Life  Ins.  Co.  v.  Austin, 
leans  Water  Works  Co.,  41  Ia.  An.  168  U.S.  686,  are  "but  the  exercise  by 
910;  Wyandotte  Electric  Light  Co.  v,  the  city  of  a  legislative  power  which  it 
Wyandotte,  124  Mich.  43;  Phillip»-  assumed  had  been  delegated  to  it  by 
bu^  Electric  L.,  H.  &  P.  Co.  v.  Phillips-  the  State,  and  were  therefore  in  legal 
buiv,  66N.  J.  L.  605;  Rutland  Electric  intendment  the  equivalent  of  laws 
Light  Co.  V.  Marble  City  Electric  Light  enacted  by  the  State  itself."  See  also 
Co.,  65  Vt.  377.  See  also  the  great  Gty  Railway  Co.  i>.  Citizens' St.  R.  Co., 
case  of  People  v.  O'Brien,  111  N.  Y.  1.  166  U.  a  557;  Illinds  Central  R.  Co. 
Artie,  i  12S5.  v.  Chicago,  176  U.  8.  646;  chapter  on 

Where  a  city  council  under  Ic^isla-  Ordinances,   arite.      The    Fourteenth 

tive     authority     to     prescribe     rates  Amendment,  however,  does  not  apply 

passes  an  ordinance  fiztng  and  limiting  to  ordinances  or  acts  of  a  municipality 

rotes,  such  ordinance  is  a  law  or  act  <M  dmply  because  tiiey  are  illegal  undw 


Coke    Co.    tr.  person    of    righte    secured    thereby. 
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are  property  rights  and  contract  rights,  and  are  in  the  fullest  sense 
vested  rights.  When,  therefore,  a  city  has  by  ordinance  or  other- 
wise granted  to  a  corporation  the  right  to  lay  ita  pipes  and  mains 
in  the  city  streets  or  to  erect  poles  and  wires  therein,  and  the  cor- 
poration has  in  consideration  thereof  or  in  reliance  thereon  expended 
money  in  placing  its  poles  or  laying  its  mains  and  pipes,  the  city 
cannot  by  subsequent  ordinances  revoke  or  impair  the  rights  which  it 
has  conferred.'  Not  only  are  the  rights  so  granted  beyond  the  power 
of  revocation,  but  they  also  cannot  be  diminished  in  value  by  the 
imposition  of  unauthorized  additional  burdens  upon  their  use  and 
enjoyment'     But    if   the  grant  contains  an  unqualified  condition 

Oweiuboro  Waterworki  Co.  t>.  Owens-  St.  Clair  County  TumiHke  Co.  v.  US- 
boro  (bill  to  prevent  improper  imae  of   noia,  96  U.  S.  63,  68.    La  Ifew  York  tbe 

bonds),  200  U.  8.  38.  rule  ia  that  although  a  coipoKtion  be 

A  city  ordinance  which  requires  a  created  for  a  limitM  perioa  it  may  ao- 

wster   company   which   was   operated  quire  title  in  fee  to  property  necenaiy 

in  tcmtoiy  annexed  to  the  city  before  for  its  use,  and  where  tbe  grant  to  it  of 

the    anneication,    to    furnish    free    all  a  Franchise  to  use  the  dty  atreeta  ia 

water  used  in  the  conduct  and  can^^ng  not  by  its  terms  limited  and  revocable, 

on   of   all    charitable,    religious,    ano  the  grant  is  in  fee  vesting  an  estate  or 

educational  institutions,  ana  to  private  interest  in  perpetuity  notwithstanding 

dwellings,  flats  and  apartment  build-  the  limited  term  of  the  corporate  ex- 

inga   for   aanitary    fixtures,    including  istence.    People  v.  O'Brien,  111  N.  Y. 

bath  tubs,  water  closets,  dec,,  thereby  1.    Aa  to  the  duration  of  franchiaet  to 

depriving  the  company  of  revenue  to  use  tbe  city  streets,  see  ante,  {{  1265- 

whicb  it  was  entitled  under  the  rea-  1268. 

•onable  pravifdons  of  the  ordinance  of         Tacit  aaaent  on  the  part  of  tbe  citv 

the  aimexed  municipality,   is  unrea-  may  sJso  amount  to  a  contract  wita 

ionable  and  void  as  a  taking  of  private  the  company.      For  example,  a  city, 

property  for  public  and  private  use  in  connection  with  a  contract  for  an 

without    compensation.       Chicago    v.  increased  supplv  of  water,  turned  over 

Rogers  Park  Water  Co.,  214  III.  212.  its  existing  works  to  the  company,  and 

'  Cleveland  v.  Cleveland  Elect.  R.  tbe  company  stipulated  that  it  ehould 

Co.,  201  U.   S.  529;    Suburban   Elect,  not  take  from  the  river  more  tiian  ten 

L.  &.  P.  Co.  n.  East  Orange  (N.  J.) ;  41  inches  of  water  for  the  use  of  its  water 

Atl.   Rep.   865;     Hudson   Tel.   Co.   v,  works  without  theprevious  consent  of 

Jersey  City,  49  N.  J.  L.  303;    PhilliiM-  tbe  city  council,    'nte  water  ccunpany 

buig  Electric  L.,  H.  A  P.  Co.  v.  Phil-  was  permitted  to  enlarge  its  works  and 

Upwurg,  66  N.  J.  L.  605;    Rutland  take  a  much  larger  supply  from  the 

Electric    Light    Co.    o.    Marble    City  river  in  connection  therewith  wiUiout 

Electric  Ijght  Co.,  65  Vt.  377.  any  objection  on  the  part  of  the  city 

Even  if  the  right  to  amend  or  repeal  or  the  city  council.    It  was  held  that 

the   ordinance    is   reserved,    such    re-  the  city  could  not  thereafter  by  ordi- 

served  right  will  not  include  the  power  nance  revoke  its  implied  consent  and 

to  take  away  property  and  contract  limit  the  supply  of  water  company 

rights.     See  Sinking  Fund  Cases    99  from   tbe   river   to   the   original    ten 

UrS.700;   Peopiev.  O'Brien,  111  N.  Y.  inches.     Los  Angeles  i>.   Los  Angeles 

1;   anis,  {  1265.    U  such  a  grant  be  City   Water  Co.,    124   Cal.   368;     Loa 

made  to  a  corporation,  it  is  immaterial  Angeles  r.  Los  Angelas  CHty  Water  Co., 

that  no  time  for  the  existence  of  the  177  U.  S.  558,  aff'g  88  Fed.  Rep.  720. 
right  or  tbe   franchise   is    prescribed.         *  Hot  Springs  Electric  Lizht  Co.  •■ 

The  grant,  in  such  case,  continues  for,  Hot  Springs,  70  Ark.  300  (ordinance 

and  is  limited  to  the  term  of  tbe  exist-  requiring    electric    company    to    pay 

ence  of  the  corporation,  speeiGed  in  its  rent^  for  use  of  ground  occupied  by 

charter.    Wyandotte  Electric  Light  Co.  poles);  Indianapohs  v.  Consumers' Gas 

«,  WfAodotte,  124  Uioh.  43.     See  also  Trust  Co.,  140  Ind.  107  (ordtnuoe  im- 
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that  it  may  be  revoked  at  the  pleasure  of  the  municipality  it  b  a 
bare  license  and  u  revocable  without  cause  at  the  will  of  the  city,' 

There  are,  however,  none  of  the  elements  of  a  contract  connected 
with  a  legislative  grant  of  authority  to  a  municipality  to  construct 
water  works  or  a  gas  plant,  and  to  supply  itself  with  water  or  light. 
The  municipality  is  a  mere  agency  for  governmental  purposes,  and 
its  charter  b  not  a  contract  within  the  protection  of  the  prohibition 
against  laws  impairing  the  obligation  of  contracts;  it  has  no  vested 
rights  to  its  powers  and  franchises;  the  agency  is  revocable,  and 
the  le^slature  may  take  away  the  right  of  the  municipality  to  con- 
struct such  works  and  confer  it  upon  another.  If  it  does  so,  it  merely 
creates  a  new  agency  and  confers  upon  it  privileges  which  formerly 
belonged  to  the  municipality.* 

§  1307.  T«nu  of  OontncL  —  When  a  city  has  statutory  authority 
to  enter  into  contracts  for  a  supply  of  water  and  gas  for  its  own  use 
and  for  the  use  of  its  inhabitants,  the  manner  in  which  its  statutory 
power  shall  be  exercised  and  the  terms  of  any  contract  which  it  may 
enter  into,  including  the  number  of  years  during  which  it  is  to  con- 
tinue, rest  within  the  discretion  of  the  municipal  authorities ;  and 
the  courts  will  not  review  it  or  set  it  aside  in  the  absence  of  fraud  or 
an  abuse  or  excess  of  authority,  or  unless  the  contract  is  so  unreason- 
able, inequitable,  or  unfair  as  to  justify  the  interference  of  a  court 

poaing  unieasonable,  uimeceBaaiy,  aod  '  Coverdale   v.   Edwards.    155   Ind. 

oppressive  conditions  on  right  to  open  374.    If  the  city  tias  power  to  revoke 

cityatreeta  for  repaira,  &c.).  the   grant,  the  motives    or   influenceB 

Plaintiff,   a   city,   entered   into   an  le&ding  the  members  of  the  council  tA 

agreement  with   the   predecessors  in  pass   the   resolution  or  ordinance  of 

interest  of  the  defendant,  lessees  of  revocation  are  irrelevant  and  do  not 

plaintiff's  water  works,  by  which,  for  affect   the  revocation.     Coverdale  e. 

an  annual  rental  reservea,  and  other  Eklwards,  156  Ind.  374. 

conuderatdons,    the   lessees   and   their  *  Gas  &  Water  C)o.  v.  Downingtown, 

~    '~ i  granted  the  right  to  175  Fa.  341.     In  this  case,  at  a  time 


Afterwarda  the  city  supply  of  water  for  the  use  of  its  in- 
council  passed  an  ordinance  imposing  habitants,  the  legislature  passed  a 
monthly  license  ratea  upon  all  persons  statute  incorporating  e.  company  with 
or  corporations,  not  municipal,  vend-  exclusive  autnority  to  supply  gas  li^ht 
ing  water  for  domestic  purposes.  An  and  water  within  the  borough  and  its 
action  was  brought  to  collect  such  vicinity  and  to  such  persons  residing 
rates.  It  was  held  that  plaintiff,  the  themn  as  might  desire  the  same.  It 
dty,  had  already  reservea  the  sum  to  was  held  that  the  revocatioD  of  the 
be  paid  by  defendant  as  the  consider-  power  of  the  municipality  to  provide 
ation  for  the  privilege  of  vending  wat«r  water  for  the  use  of  its  inhabitants 
for  domestic  purpoees,  and  could  not  implied  in  the  creation  of  a  company 
durii^  the  term  of  the  lease  increase  with  the  exclusive  privilege  of  bo  doing, 
the  amount  to  be  paid  for  the  privilege  did  not  violate  any  vested  right  of  toe 
granted.  Los  Angeles  v.  Lot  Angeles  bprough  and  was  within  the  power  of 
Water  Co.,  61  Cal.  TiC.  t^e  legislature,  and  that  the  munici- 
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OD  the  established  principles  of  law  or  equity.'  In  the  absoice  of 
charter  or  statute  provision  there  is  no  rule  of  law  which  requires 
the  municipal  authorities  to  confine  the  exercise  of  their  discretion 
in  contracting  for  water  or  li^t  to  the  term  of  office  of  the  council  or 
other  officers  making  the  contract;  *  or  to  a  contract  for  a  single 
fiscal  or  calendar  year.'  It  has  been  said  that  the  courts  look  with 
disfavor  upon  contracts  involving  the  payment  of  moneys  extending 
over  a  k>ng  period  of  time  as  tending  to  create  a  moDopoly  and  in- 
volving undue  restraint  of  the  le^ative  powers  of  the  successors  of 

palitjr  thereafter  could  not  undertake  ner  v.  Auburn,  37  Wash.  38.    A  dt? 

to  construct  its  own  works.    It  will  be  ordinance  granting  to  a  gas  company, 

seen  that  no  attempt  had  been  made  its  succesBoni  and  asaigna,  the  privilege 

by  the  munici|)ality  to  construct  works  of  furnishing  gas  to  the  city  and  to 

prior  to  the  enactinent  of  the  statute  private  consumers  for  a  stated  period, 

conferring  the  exclusive  pri\'ilege;  and  is  not  void  because  the  time  extends 

this  case  is^  therefore,  not  authority  for  beyond  the  expiration  of  the  companj-'s 

the  proposition  that  if  the  municipality  chartered  existence.     It  may  be  taken 

has  constructed  its  water  works  or  ras  advant^e  of  by  ito  successors  and  as- 

plant,  the  l^slature  may  destroy  the  signs.    State  v.  Laclede  Gas  Light  Co., 

value  thereof  by  withdrawing  from  the  icfe  Mo.  472. 

municipality  its  power  to  continue  in         •  New  Orleans  Gas  Light  Co.  v.  New 

the  business.    As  to  the  constitutional  Orleans,  42  La.   An.    188;    Black  v. 

scope  of  legislative  competency  in  such  Chester,   175  Fa.    101;    Seitzinger  v. 

a  case,  see  ante,   chapter  iv;    Index,  Edison  El.   111.  Co.,   187  Pa.  539.     In 

Property.    As  to  legislative  power  over  Atlantic    City    Water    Works    Co.    v. 

management    and    control    of    public  Atlantic  City,  48  N.  J.  L,  378,  it  was 

utilities  owned  by  a  municipality,  see  urged  that  inasmuch  as  the  power  of 

ante,  i  116.  taxation  was  authorized  to  be  exer- 

'  niiofus  Trust  &  Savings  Bank  v.  cised  annually,  a  limitation   was  im- 

Arkansas   City,    76    Fed.    Kep.    271 ;  plied  that  the  municipal  authorities 

Gadsden    r.    Mitohell,    145    Ala.    137;  could  not  make  a  contract  for  water  to 

Lackey  o.  Fayetteville  Water  Co.,  80  continue  for  a  longer  term  than  one 

Ark.   108,  130;    Vincennes  r.  Citizens'  year,    but    the    court    held    that    the 

G.  L.  Co.,  132  Ind.  114;   Tahlequah  v.  power  to  raise  money  annually  is  quite 

Guinn,  5  Indian  Terr.  497 ;  Clay  Center  as  con^steot  with  an  agreement  call- 

V.  Clay  Center  Light  4  P.  Co.,  78  Kan.  ing^  for   annual    payments   through  a 

390;  97  Pac.  Rep.  377;  New  Orleans  senes  of  years  as  it  is  with  an  agree- 

Gas  Light  Co,  e.  New  Orieans,  42  1a.  ment  existing  but  for  a  sinsle  year. 
An.   188;    Reed  v.  Anoka,  85  Uinn.        Charter  provisions  prohibiting  the 

294;    Atlantic  Qty  Water  Works  Co.  creation  of  municipal  liabilities  in  any 

r.  Atlantic  City,  48  N.  J.  L.  378,    Duia-  one  year  exceeding  the  amount  to  be 

tioD  of  contract,  the  public  policy  of  raised  by  tax  and  providing  that  pay- 

Uie  State  and   the  pnnciples  of  con-  ments  on  municipal  contracts  shau  be 

struction,   see    Blair   c,    Chicago,   201  made  from  sums  raised  by  tax  for  the 

U.    8.    400;     Cleveland    v.    Cleveland  year  for  which  such  contract  is  made, 

Elect.  R.  Co.,  201   U.  S.  529;    Vicks-  held  to  prevent  the  creation  of  future 

burg   «.    Vicksburg    Waterworks    Co.,  liabilities  for  annual  current  expenses 

202  U.  S.  453.  for  lighting  the  streets  extendii^  over 

'  Illin<us  Trust  &  Savinn  Bank  v.  a  term  of  years,  and  to  limit  contracts 
Arkansas  City,  76  Fed.  Rep.  271;  for  light  to  terms  of  one  year.  Putr 
Cunningham  c  Cleveland,  98  Fed.  nam  v.  Grand  Rapids,  58  Mich.  416; 
Rep.  657^  Denver  t>.  Hubbard,  17  Niles  Water  Works  Co.  t>,  Nilea,  59 
(iiKi.  App.  34fl;  Vinceimea  v.  C^tisens'  Mich.  311.  See  also  Kiichli  o.  Miime- 
Gas  light  Co.,  132  Ind.  114;  Reed  o.  sota  Brush  Elect.  Co.,  58  Minn.]i41S. 
.-Vnuka,  85  Minn.  294;  State  v.  Great  See  anU,  chap,  vi,  as  to  various  con- 
Fails,  19  Mont.  518;  Blood  v.  Man-  stitutiooal  and  statutory  debt-limit 
etestef  El.  L.  Co.,  68  N.  H.  340;  Tan-  pro^-isions. 
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municipal  boards  and  officers.'  But  the  great  weight  of  authority 
clearly  recognizes  the  validity  of  such  contracts  when  they  are  not 
idtra  vires,  and  they  will  not  be  disturbed  if  it  appears  that  at  the 
time  when  the  contract  wa^  entered  into  it  was  fair  and  reasonable 
and  warranted  by  the  necessities  of  the  case,  or  was  then  advan- 
tageous to  the  municipality.'     The  decisions  do  not  disclose  that 

■  UcBeon  t>.  Fresno,  112  ObL  159.  SaviiwB  Bank  o.  Arkaiuas  City,  76 
A  contract  for  electric  light  for  a  tenn  Fed.  Rep.  371. 

of  five  years,  contaiaed  a  stipulation  to  Twenty-fi»e  yettra:  Omaha  Water 
extend  it  at  the  option  ol  the  con-  Works  Co.  v.  Omaha,  147  Fed.  Re]^.  1, 
traclins  individual,  provided  he  de-  8;  Vincennes  o.  Citisena*  Gaa  Light 
veloped  a  site  "to  supply  electric  Co.,  132  Ind.  114. 
power  for  operating  machinery "  in  Thirty  years:  Vickaburg  v.  Vicks- 
the  municipality.  The  city  had  en-  burg  Water  Works  Co.,  202  U.  8.  463; 
preaa  power  to  contract  for  electrio  Little  Falls  Elect.  A  Water  Co.  v, 
tight  for  a  term  of  ten  years.  It  was  little  Falls,  102  Fed.  Rep.  663;  Gads- 
held  that  the  stipulation  for  an  ex-  den  d.  Mitchell,  145  Ala.  137:  SUt«  r. 
tension  was  tdtra  virea  and  void,  be-  Tampa  Waterworks  Co..  66  Fla.  858; 
oause  the  dty  alone  was  bound;  that  47  So.  Rep.  368;  Jack  v.  Grange- 
the  considerBtian  for  its  obligation  did  ville,  9  Idaho,  291 ;  Oconto  Ci^  Water 
not  relate  to  a  municipal  purpose  and  Supply  Co,  v.  Oconto,  IDS  Wis.  76; 
was  not  for  the  benefit  of  the  city,  but  Hurley  Water  Go.  v.  Vaughn,  115  Wis. 
for  the  advantage  of  private  parties  470. 

operating    machmeiy,  and    that    the         Thirty-oTie  ytara:    Reed  v.   Anoka, 

official  powers  of  future  officera  could  85  Minn.  294:    Anoka  Water  Works, 

not  be  affected  upon  such  a  conaid-  Ac.  Co.  v.  Anoka,  100  Fed.  Rep.  580. 
eratioo.     Healey  n.   Hagerstown,   92       Sixty  yeara:  Tahlequab  t>.  Guinn,  5 

Md.  741.  Indian  Terr.  497. 

■  HcBean  v.  Fresno,  112  Cal.  159;  In  Atlantic  CSty  Water  Works  Co. 
Vlncennee  r.  Citizens'  Gas  Light  Co.,  v.  Atlantic  City,  48  N.  J.  L.  378,  the 
132  Ind.  114;  Reed  v.  Anoka,  85  Minn,  statutoiy  authority  by  virtue  of  which 


may  lawfully  enter  mto  a  contract  for  bjr  ordinance  "for  a  supply  of  watt 
water  or  gas  depends  for  its  answer  on  said  city,"  and  it  was  held  that  u 
the  facts  and  conditions  and  legisla-  this  auuiority  the  city  might  con: 


For  what  len^h  of  time  a  city  the  contract  was  made  was  to  provide 

1 — t..ii .—  ._• . — .  1 —  1 1: .<( 1..  ^  water  for 

t  under 
,  .       „  t  contract 

tion  involved  in  each  particular  ease,  for  a  supply  of  wat«i  for  an  indefinite 

State  V.  Great  Falls,  19  Mont.  518.  period  contmuing  until  the  dty  should 

Contracts    by    municipalities    for  exercise  a  reserved  power  to  take  the 

wat«r  or  gas  extending  over  the  follow-  water  works  at  a  valuation.      Under 

ing  terms  have  been  sustained :  authority  to  contract  for  a  supply  of 

Fiva  yeara:    San  Francisco  Gas  Co.  water  and  annually  to  levy  a  tax  not 

V.  Dunn,  62  Cal.  580 ;    Seitzinger  v.  exceeding  a  certain  rate  t«  be  used  in 

Tamaqua,    187    Fa.    539;     Black    v.  the  payment  of  water  rents  to  a  water 

Chester,  175  Pa.  101;    &nith«.  Avon-  company,  a  citrf  cannot  enter  into  a 

by-the-Sea,  68  N.  J.  L.  243.  contract  by  which  it  binds  itself  to 

Tenytara:    Denver  t,  Hubbard,  17  take  water  from  the  water  compai^ 

Colo.  App.  346;    Reid  v.  Trowbridge,  for  ali  time  and  to  pay  annually  to  the 

78  Mies.  542 ;   Blood  v.  Manchester  El,  water  company,  not  a  definite  amount, 

L.  Co.,  68  N.  H.  340.  but  the  procUda  of  an  annual  lax  at  a 

Fiheen  yeara:  Waco  Water  &  L.  certfdn  rate  on  all  the  assessed  prop- 
Co.  V.  Waco  (Tex.  Civ.  App.),  27  8.  W.  erty  in  the  city.  Westminster  Water 
Rep.  675;  State  v.  Great  Falls,  19  Co.  v.  Westminster  98  Md.  551.  Un- 
Mont.  518.  der  a  statute  which  authorizes  a  dty 

Ttneniy  yeara:  Lackey  tr,  Fayette-  "to  contract  with  any  reliable  corpora- 
ville  Water  Co.,  80  Ark.  108,  130;  tion,  association,  or  individual  for  sup- 
Maine  Water  Co.  r.  Waterville,  93  Me.  plying"  the  dty  "with  water  and 
586;  Light,  Heat  A  Water  Co.  v,  electric  or  gas  light  from  year  to  yaar 
Jackson,  t3  Miss.  598.  and  to  levy  a  tax  necessa^  to  dis- 

Twtnty-one  yeara:  Illinois  Trust  ft  chaige  the  debt  in  that  bebalf,  eon- 
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there  is  any  tiaied  term,  which  the  courts  will  regard  as  so  unreason- 
able as  to  be  an  unfair  and  unreasonable  exercise  of  the  discretion- 

tiBcted  by  tbem,"  the  city  may  grant  to  be  made  applicable  to  fully  oigitD- 

a  franchiBe  to  a  water  company  for  ized  mmucip^tiea  such  as  cities,  Has 

twenty-five   yean   and   may   contract  decision  would  seem  to  be  oontruy  to 

for  B  water  supply  for  twenty  yean,  the    weight   of   authority;     but   it   is 

The  words  "from  year  to  j[ear''  are  poesible  that,  upon  the  facts,  it  may  be 

not  to  be  construed  as  a  limitation  in  justified  upon  the  ground  that  in  New 

view  of  tlie  fact  that  the  contract  nee-  York,  towns  are  omy  fuosi-mumcipali- 

essarily  calls  for  a  large  e^^nditure  ties,  and  have  no  ^neral  authority  to 

by  the  company  in  the  creation  of  the  contract  such  ha  la  usually  vested  in 

Slant.  IJgnt,  Heat  ft  Water  Co.  v.  cities, 
ackson,  73  Misa.  598.  In  1897  a  statute  was  passed  ex- 
Power  "to  provide  the  dty  with  tending  the  boundaries  of  New  Yoi^ 
good  and  wbolesome  water"  and  to  City,  toe  extension  to  take  eCTect  on 
erect  and  construct  BUch  water  works  January  1,  1898.  On  December  17, 
or  reservoirs  within  the  established  1897,  the  authorities  of  a  town  in- 
limits  of  the  city  as  may  be  necessary  eluded  within  the  annexed  district 
therefor,  while  it  authorizes  the  ciW  to  made  a  contract  with  an  electric  light 
grant  the  use  of  its  streets  for  a  uied  company  for  the  lighting  of  territory 
reasonable  period  of  time,  does  not  (which  was  to  become  a  part  of  me 
constitute  an  authority  to  make  a  city)  for  a  term  of  ten  yenrB.  It  was 
perpetual  grant,  and  if  under  such  au-  held  that  the  contract  was  void  on  the 
thority  the  municipality  makes  an  ground  that  it  was  not  entered  into  in 
indefinite  grant  of  authority  to  lav  good  faith  by  the  town,  but  was  in- 
water  pipes  in  the  city  streets,  aucn  tended  to  embarrass  and  control  the 
grant  is  in  the  nature  of  a  license  only,  city  in  lighting  its  streets  in  the  ler- 
and  revocable  at  the  will  of  the  city,  ritory  covered  by  the  town  for  ten 
Boise  City  Artesian  Hot  ft  Cold  Water  years  after  its  execution;  that  under 
Co.  V.  Boise  GiXy,  123  Fed.  Rep.  232.  the  provisions  of  the  charter  of  the 
In  Richmond  County  Gas  Ijght  Co.  Greater  New  York,  the  town  had  no 
t>.  Hiddletown,  59  N.  ¥.  228,  Uie  au-  power  to  enter  into  the  contract;  and 
thorities  of  a  town  were  authorized  to  that  the  leiijsiative  scheme  as  con- 
cause  the  streets  to  bo  liehted  with  eaa,  tained  in  that  charter  disclosed  a  pub- 
and  were  required  whenever  they  lie  policy  that  was  violated  by  the  e^s- 
deemed  it  necessary  to  light  them  to  cution  of  the  contract.  HendricksoD 
contract  with  the  plaintiff  for  furnish-  n.  New  York,  160  N.  Y.  144.  In  a 
ing  and  laying  down  the  neceesary  gas  petition  for  mandamus  to  ctxnpet 
pipes,  ftc,  and  for  fvimishine  gas  lor  a  city  to  levy  a  tax  to  pay  certain  hy- 
the  lamps.  Under  this  suttiority  a  draot  rentals,  it  was  alleged  that  the 
contract  was  made  for  the  lighting  of  city  had  by  ordinance  granted  an  ex:- 
certiun  streets  for  a  term  of  five  years,  elusive  franchise  for  a  term  of  ninety- 
A  year  after  the  authority  was  Brst  nine  years  and  had  agreed  to  pay  cer- 
conferred  upon  the  town,  the  statute  tain  hydrant  rentals  for  twen^-one 
conferring  authority  was  uncondition-  vears.  The  company  had  expended 
ally  repealed.  It  was  held  that  the  large  sums  in  the  construction  of  its 
powers  conferred  upon  the  officers  of  works  and  had  operated  for  four  yeara 
the  town  were  subject  to  modification  before  the  city  notified  it  that  the  city 
or  repeal  by  subsequent  legislation ;  would  not  receive  and  pay  for  water 
that  uie  officers  of  the  town  could  not  pursuant  to  the  contract  after  a  certain 
prevent  or  control  the  action  of  the  date.  The  question  whether  manda- 
tegislature  in  this  respect ;  that  they  mus  was  a  proper  remedy  was  waived 
could  only  contract  for  a  supply  of  gas  by  the  city  which  urged  that  it  had  no 
for  such  term  as  the  power  to  light  was  power  to  create  a  continuing  liability 
conferred  upon  them  by  law ;  that  covering,  as  in  this  case,  a  period  of 
liaving  no  authority  to  contract  be-  twentjr-one  years,  under  an  excluave 
yond  this,  the  contract  entered  into  franchise  for  ninetf-nine  years.  The 
with  the  plaintiff  for  five  years  was  not  city  did  not  seek  either  to  erect  water 
authorised  by  the  statute  and  became  works  for  itself,  or  to  make  a  contract 
void  when  the  power  to  light  the  streets  with  another  company  for  a  supply  of 
was  taken  away  by  rep^.    If  sought  water,  and  the  exclusive  feature  of  tho 
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aiy  powers  of  the  municipality.  If,  however,  it  appears  that  the 
contract  is  unreasonable,  inequitable,  and  unfair,  e.  t^.,  if  it  be  shown 
that  at  the  time  when  the  contract  was  made  the  city  did  not,  and 
will  not  for  many  years  to  come,  require  the  hydrants  or  lights  called 
for  by  the  contract,  or  that  the  price  agreed  to  be  paid  by  the  city  for 
each  hydrant  or  light  is  unreasonable  and  exorbitant,  and  more  than 
the  reasonable  value  thereof,  or  that  the  effect  of  the  contract  is  to 
result  in  appropriating  to  its  purposes  the  entire  present  income  of 
the  city,  leaving  nothing  for  other  present,  or  so  far  as  can  be  seen, 
for  other  future,  needs,  or  that  the  natural  effect  of  the  contract  is  to 
create  a  monopoly  during  a  long  term  of  years,  the  contract  so  made 
will  be  r^arded  as  an  improper  exercise  of  the  power  to  contract 
conferred  upon  the  city  council,  and  it  will  be  set  aside  by  the  courts.* 
If,  however,  the  statutes  limit  the  discretion  and  authority  of  the 
municipality  by  prescribing  a  term  which  shall  not  be  exceeded,  the 
municipality  cannot  enter  into  a  contract  for  any  term  exceeding  the 
prescribed  period,  and  a  contract  made  by  it  for  any  greater  period 
grant  did  not  appear  to  receive  any  circumstanoea,  when  it  appears  that 
coomderation  by  the  court,  the  euD-  the  contract  was  for  between  thiity- 
staati&l  point  at  issue  being  apparently  five  and  forty  per  cent  more  hydrants 
the  term  of  the  contract.  The  court  than  ita  present  needs  require,  and 
overruled  a  demurrer  to  the  petition  stipulates  that  the  city  wiO  pay  for 
foE  mandamus.  Columbus  Water  them  one  hundred  per  cent  more  than 
Works  Co.  V,  Columbus,  48  Kan.  99.  their  present  value.  The  court  indi- 
Qreen,  C,  said:  "As  this  court  has  al-  cat«d  that  whilst  it  might  i^ard 
ready  decided  the  city  of  Columbus  Uberal  terms  in  favor  of  the  water 
hod  authority  to  make  a  contract  for  company  as  not  neceasarily  a  ground 
the  supply  of  water  for  the  protection  for  settmg  aside  the  contract,  J^  the 
against  fire ;  and  as  such  contract  lias  terms  involved  in  this  case  were  bo 
been  entered  into  and  carried  out  in  unteasonable  and  continued  for  so 
part,  we  are  not  prepared  to  say  that  many  years  that  the  court  could  not 
it  is  void  because  the  city  authorities  regard  the  power  of  the  dt^r  as  prop- 
did  not  possess  the  power  to  make  a  er^  exercised.  Flynn  r.  little  Fails 
contract  for  the  period  of  twenty-one  Elect.  &  Water  Cis.,  74  Minn.  180. 
years.  If  the  contract  had  only  been  A  dty  having  a  population  of  10,000 
e.iecutory  and  no  rights  had  accrued,  inhabitants,  an  assessed  valuation  of 
we  might  hold  otherwise.  As  to  the  Sfi, 000,000,  a  bonded  indebtedness  of 
ratification  of  irregular  contracts,  see  $19,500,  a  floating  debt  of  $15,000, 
authorities  cited  in  Columbus  Water  and  an  annual  income  under  its  taxing 
Works  Co.  V.  Columbus,  46  Kan.  666,  power  when  exercised  to  the  statutory 
677."  The  report  does  not  show  that  limit  of  $15,000  per  annum,  made  a 
theie  was  any  statutory  limit  upon  the  contract  for  a  supply  of  water  by 
term  for  which  the  company  might  which  it  bound  itself  lor  the  period  of 
contract.  twenty  years  to  take  all  the  water  it 

'  Flynn  v.  Little  Falls  Elect.  &  required  for  fite  and  sewerage  pur- 
W.  Co.,  74  Minn.  180;  Reed  v.  Anoka,  poses  from  the  contractor  at  a  rent  of 
85  Minn.  294;  Davenport  v.  Klein-  115,000  a  year  for  the  first  one  hun- 
Bcfamidt,6Mont.  602;  Breahamn.  Bren-  dred  and  nfty  hydrants  with  obliga- 
ham  Water  Co.,  87  Tex.  542.  But  see  tions  to  erect  more  hydranta  as  the 
Feivus  Falls  Water  Co.  v.  Fergus  Falls,  mains  were  extended.  It  was  held 
65  Fed.  Rep.  586.  A  contract  by  a  that  the  contract  was  unreasonable 
dty  for  a  supply  of  water  for  a  term  and  vitra  virtt.  Davenport  v.  Klein- 
at  thirty  years  runs  for  an  unreason-  schmidt,  6  Hont.  503. 
able    length    of    time    under   all    the 
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has  sometimes,  but  not  always,  been  held  to  be  void  as  to  the  entire 
period  and  not  merely  as  to  the  excess.' 

'  Manhattan  Trust  Co.  r.  Dayton,  tion  of  twenty  years,  the  dty  would 

59  Fed.  Rep.  327;   Gaa  Light  Jk  Coke  either  purchase  the  gas  plant  at  the 

Co.  V.   N«w  Albany,    156   Ind.   406;  reasoDaole  value  thereof  at  that  time, 

Cedai    Rapids    Water    Co.    v.    Cedar  or  nant  the  company  the  same  rights 

Rapids,   117  Iowa,  250;    Kirkwood  v.  ana  privileges  enjoyed  under  the  old 

Meramec  Highlands  Co.,  04  Mo.  App.  ordinance  for  another  Cerm  of  twenty 

637;    Davis  v.  Harrison,  46  N.  J.  L.  years.    At  the  end  of  seventeen  years 

79 ;    Wellston  v.  Morgan,  59  Ohio  St.  an    ordinance    was    passed    extending 

147.     See  also  Davis  v.   Harrison,   46  the  franchise  witti  sl^ht  modificatk>DS 

N.  J.  L.  79;    Humphreys  p.  Bayonne,  for  a  period  of  twenty-three  years.    It 

55  N.  J.  L.  241.     But  see  amtra,  De-  was  held  that  the  latter  ordinance  was 

fiance  Water  Co.  v.  Defiance,  90  Fed.  not  authorised  by  the  old  aae;  and 

Rep.  753.   Infra,  {  1308  and  notes.  that   it   was   an   original   substJUitive 

Where  a  sta^te  prohibits  any  dty  contract  in  violation  of  an  exiatii^ 
from  granting  any  iranchise  or  privi-  statute  limiting  such  contracts  to  ten 
lege  or  m airing  any  contract  in  refer-  years.  Gas  Lieht  &  Cake  Co.  d.  New 
ence  thereto  "for  a  term  exceeding  Albany,  156  Ind.  406.  The  courte 
twenty  years"  a  contract  granting  a  vriii  not  scale  down  a  contract  binding 
franchise  for  twenty  years  from  a  the  city  to  take  a  water  supply  forever 
future  date  is  void.  So  held  in  a  case  to  a  reasonable  term  of  years.  The 
where  an  electric  light  and  power  court  has  no  power  to  make  a  contract 
franchise  was  granted  about  two  for  the  parties.  Westminster  Water 
years  prior  to  the  expiration  of  an  Co.  v.  Westminster,  98  Md.  551.  If  a 
existing  franchise  or  contract  to  take  statute  authorises  a  city  to  giant  a 
effect  at  the  expiration  or  termina-  franchise  for  water  or  gas  works  for 
tion  of  the  latt«r.  Somerset  v.  Smith,  a  specified  term,  it  has  author!^  to 
105  Ky.  678.  But  in  State  r.  Exoel-  contract  with  the  grantee  to  take  a 
dor  Coke  A  Gas  Co.,  ^  Kan.  45,  it  supply  of  water  during  that  te^. 
was  held  that  under  a  statute  forbid-  Davenport  Gas  &,  Elect.  Co.  v.  Da  ven- 
ding a  dty  to  grant  any  franchise  tor  port,  124  Iowa,  22.  Wlien  the  ordi- 
a  loneer  period  than  twenty  years,  nance  granted  the  privil^e  to  use  the 
an  ordinance  granting  a  franchise  for  dty  streets  for  twenty-five  years, 
twenty  years  from  the  date  of  its  and  bound  the  dty  to  take  gaa  for 
taking  effect  is  not  rendered  invalid  street  lighting  without  specifying  the 
by  the  fact  that  it  was  passed  several  term  during  which  the  supply  was  to 
months  before  that  date.  At  any  coatinue,  the  contract  was  construed 
time  before  it  took  effect,  the  city  as  binding  the  dty  to  take  and  use 
could  repeal  it  notwitbstaoding  that  gas  during  the  term  of  the  franchise, 
ita  terms  might  have  been  accepted  via.,  twenty-five  years.  Vincemies  «- 
and  expenditure  made  in  reliance  Citizens'  Gas  Light  Co.,  132  Ind.  114. 
upon  it.  Citing  Gormley  t>.  Day,  114  But  where  the  statute  authorised  a 
111.  185.  Statutory  authority  was  contract  or  franchise  for  twenty-five 
conferred  upon  a  dty  to  make  a  lights  years,  and  the  franchise  granted  was 
ing  contract  for  any  term  "  not  ex-  '*  the  exclusive  privily  for  twenty- 
ceeding  twenty-one  years."  It  was  five  years  and  an  equal  right  thereafter 
held  that  a  contract  which  contained  with  all  others  of  supplying  the  city 
a  provision  that  if  the  city  should  with  water,"  it  was  hdd  that  although 
refuse  to  extend  the  franchise  at  the  the  grant  in  excess  of  twenty-fivfe 
end  of  twenty-one  years,  it  should  years  was  invalid,  yet  the  excess  vxu 
mtrchoK  the  toorke,  was  void,  because  severable  from  the  authorised  term, 
by  implication  it  continued  the  fra»-  and  the  rights  of  the  parties  were  to 
chise  until  the  works  were  purchased,  be  construed  as  if  the  words  "and 
Clay  Center  v.  Clay  Center  Light  &  thereafter  an  equal  right  with  others" 
Power  Co.,  7S  Kan.  390;  97  Pac.  Rep.  had  never  been  embodied  in  the  or- 
377.  dinance.     Cedar  Rapids  Water  Co.  o. 

A   dty   council    adopted   an   ordi-  Cedar  Rapids,  117  Iowa,  250. 
nance  granting  a  franchise  to  a  gas       A  dty  charter  contained  separate 

company  for  a  term  of  twenty  years  grants  of  authority  as  follows:    (1)  to 

with  the  provision  that,  at  the  exjnra-  control  all  public  highways,  Ac,  and 
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§  130S.  bcIiulTS  francbiaoB  and  Oontract  Blcbta.  —  In  another 
part  of  this  work  the  power  of  the  municipality  to  grant  franchises 
in  the  city  streets  for  laying  pipes  for  gas  and  water  is  treated,  and 
in  connection  therewith  the  power  to  grant  an  exclusive  franchise  or 
ri^t  to  use  the  city  streets  is  discussed.'  At  this  place  it  is  not  in- 
tended to  enter  into  any  extended  examination  of  the  law  with  ref- 
erence to  franchises  or  rights  to  use  the  city  streets,  but  the  subject 
of  exclusive  franchises  in  the  city  streets  is  inseparably  connected 
with  the  subject  of  exclusive  contract  rights,  and  any  discussion  of 
the  latter  subject  would  be  incomplete  and  unsatisfactory  if  it  did 
not  include  some  consideration  of  grants  of  exclusive  franchises. 
Unless  restrained  by  constitutional  prohibition,  the  legislature  mat/ 
grata,  or  may  authorize  a  municipality  or  other  public  body  to  grant, 
on  exclusive  franchise  or  right  to  use  the  city  streets  for  the  purpose 
of  laying  down  pipes  and  appliances  for  water,  gas,  and  other  public 
utilities.'    A  legislative  grant  of  an  exclusive  right  to  supply  water 

cause  the  bbiiib  to  be  kept  open  in  tion.  The  right  to  exclude  competi- 
repair  and  free  from  nuisances,  (2)  to  lion  is  not  a  right  vested  in  the  corn- 
make  contracta  with  and  authorize  pany  for  the  benefit  of  the  community 
any  person,  &c.,  to  erect  eaa  woAs,  because  in  its  very  nature  it  ia  in- 
electnc  or  other  light  works  in  the  jurious  to  the  public;  but  it  is  a  right 
city  and  give  such  persons,  &c,,  the  vested  in  the  company  for  its  own 
"privilege  of  furnishing  lights  for  the  benefit.  The  right  to  make  and  vend 
streets,  &,c.  of  said  city  for  any  length  gas  to  the  city  and  its  inhabitants  is 
of  time  not  exceeding  five  years,"  a  right  conferred  upon  the  company 
(3)  to  provide  for  the  lighting  of  streets,  for  the  benefit  both  of  the  company 
byiog  down  of  gas  pipes  and  erection  and  the  public  and  not  for  the  sole 
of  lamp  posts,  and  to  regulate  the  sale  benefit  of  either,  but  the  right  to 
and  use  of  gas,  electric  and  other  lights  exclude  competition  is  solely  tor  the 
and  the  chai^  therefor.  An  ordinance  benefit  of  the  company.  St.  Louis  v. 
granted  a  gas  light  company  the  St.  Louis  Gaslight  Co.,  70  Mo.  69,  118. 
privilege  for  twenty-five  years  to  sell  ■  New  Orleans  Gas  Light  Co.  v, 
---■'  "ipply  pas  within  the  city  and  to  Louisiana   Gas   Light   Co.,    115  U.   " 


lay  and  maintain  pipes  and  mains  in  650;  Illinois  Trust  d.  Savings  Bank 
tlie  city  streets.  No  contract  or  ar-  v.  Arkansas  City,  76  Fed.  Rep.  271; 
rangement  >ras  made  with  the  com-  Crescent  City  Gaslight  Co.  v.  New 
pany  for  lighting  the  city  streela.  It  Orleans  Gashght  Co.,  27  La,  An.  138; 
was  held  that  the  restriction  to  a  term  Long  v.  Duluth,  49  Minn,  280;  Vicks- 
of  five  years  was  intended  to  apply  burg  u.  Vicksburg  Waterworks  Co., 
only  to  contracta  for  lighting  the  city  202  U.  S,  453,  1905,  holding  that  under 
streets;  that  the  other  provisjons  of  ita  charter  the  city  had  the  power  (or 
the  charter  authorized  the  city  to  thirty  years  to  exclude  itself  from 
grant  the  privilege  or  franchise  for  the  constructing  and  operating  water  works 
term  of  twenty-five  years  for  the  pur-  in  competition  witn  its  grantee, 
pose  of  distributing  gas  light  to  the  The  legislature  may  confer  upon  a 
inhabitants;  and  that  the  ordinance  private  corporation  the  exclusive  right 
was  not  idtra  vires.  Sharp  v.  South  to  manufacture  and  sell  gas  and  to 
Omaha,  53  Neb,  700.  erect  works  and  lay  pipes  therefor 
■  Ante,  a  1215-1219,  The  term  within  the  limits  of  a  municipal  cor- 
ezdunue  right  simply  means  that  the  poration.  State  v.  Milwaukee  Gas 
company  has  the  right  to  exclude  any  Light  Co.,  29  Wis.  464.  In  an  early 
other  person  or  corporation  from  pur-  case  the  Supreme  Court  of  Connecticut 
sinns  the  same  business,  or,  in  other  held  that  an  act  of  the  legislature  pur- 
wards,  the  right  to  exclude  competi-  porting  to  grant  to  a  gas  company  as 
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or  gas  to  a  mumcipalit;  and  its  inhabitants  throu^  pipes  and  mains 
laid  in  the  public  streets  and  upon  condition  of  the  perfonnance  ot 
the  service  by  the  grantee  is  a  gront  of  a  franchise  vested  in  the  State, 
in  consideratioQ  of  the  perfonnance  of  a  public  service;  and  after 
acceptance  and  performance  hy  the  grantee,  it  is  a  cordract  -pro- 
tected  by  the  Constitution  of  the  United  States  against  impairmetU 
by  legislative  enaetmmU,  or  by  constitutional  provision  subsequently 
adopted.^    The  legislature  may  delegate  Us  -power  to  graat  an  es:lu- 

e;ccliisive  propertr  right  and  franchiBe  streets  is  violated  by  a  grant  la  an  i»- 
in  tbe  streeta,  conosting  of  the  right   dividual  of  the  right  to  obtain  water 


1  uae  them  for  ita  purposee,  created  by  means  of  a  fupe  or  ■pypea  so  1j 
.   monopoly  and  was  uttra  vira  of  the   but  the  risht  of  the  individual  to  v. , 
legislature.      Norwich   Gas   Light   Co.    ply  himseU  with  water  otherwiae  than 


e.  Norwich  City  Gas  Co.,  25  Conn.  19.  by  means  of  pipes  laid  in  the  public 

See  anta,  f  S  1218,  1219.  streeta  is  not  affected.     New  Orie«na 

When    a    statute    authoriiing    the  Water  Works  Co.  v.  Rivera,  115  U.  S. 

organixation  of  gas  and  electric  com-  674.     Where  a  statute  requires  that 

panies    contains  a  provision   that   no  franchises  for   water    works   shall   be 

coiporation  <Mvauixea  thereunder  shall,  granted  oolv  on  condition  that   the 

without  speciEU  act  of  the  legislature,  grantee  shall  pay  a  apeeial  tax  on  the 

make,  aell,  or  distribute  "  gas  or  elec-  groet  eamiitge,  a  mumcipality  cannot, 

tricity,  or  both,"  for  any  purpose  in  oy  acts  done  after  the  grant,  ratify  a 

any  city  or  town  in  or  to  which  an-  previous  nant  of  an  exclusive   frao- 

otner  company  is  making,  selling,  or  chise  whi^  contained  no  such  condi- 

distributing,  or  is  authorized  to  make,  tion.    Westerly  Water  Works  v.  Weat- 

sell.  or  distribute,  gas  or  electricity  or  etiy,  75  Fed.  Rep.  181.    An  ordinance 

both  without  the  consent  of  the  other  giving  exclusive  right  to  light  a  dty 

Gompanv,   authority  in  one  company  with  gae  is  not  imoaired  by  a  sulwe- 

to  supply  either  eas  or  electricity,  or  quent  contract  witn  another  company 

both.  IB  prohibitive  of  the  right  of  to  light   the  streets   with  tiectncity. 

anotlier    company    to    supply    either  Parkeisbuig  Gas  Co.   v,   Parkersburg, 

uniesa  by  consent  or  by  mecial  le^sla-  30  W.  Va.  435. 

live  authority.     Twin   Tillage   Water         The  grant  of  an  excluave  right  to 

Co.   V.   Damariscotta   Gas   Light   Co.,  use    the    streets    for    supplying     the 

98    Me.    32S.      An    exclusive    right  itreeti,  gquaree,  and  public  'placea  irith 

granted  by  a  dtv  to  use  the  streets  to  water  and  for  eTtingmsliing  firee  dOM 

furnish  gas  ana  "other  illuminating  not  include  a  ^rant  of  the  exchiavg 

light"  is  vdd  as  to  "other  illuminat-  light  of  supplying  the  inhabitants  tat 

ing  light"  wlten  tlie  charter  of  incor-  domestic      and      induttrial      purpoaew. 

poration  of  the  grantee  does  not  au-  Mitchell  v.  Tulsa  Water,  L.  H.  &  P. 

thoriK  it  to  furnish  any  light  other  Co.,  21  Okla.  243;   05  Pac.  Rep.  961. 

than  Kas.    Peoples'  Elect.  L.  &  P.  Co.  Where  one  of  the  conditions  of  the 

V.  Capital  Gas  A  Elect.  L.  Co.,  116  Ky.  grant  is  that  the  legislature  may  alttr 

76.  or  revoke  it,  a  law  altering  or  revoking, 

'  New  Orleans  Gas  Co.  v.  Louisiana  or  which  has  the  effect  to  alter  or  r»- 
Light  Co.,  115  U.  S.  650;  New  Orleans  voke^  Ike  exdueioe  character  of  the 
Water  Woriu  Co.  v.  Rivera,  115  U.  9.  privileges  granted,  cannot  be  r^arded 
674;  Louisville  Gas  Co.  v.  Citizens'  as  impairing  the  obligation  of  the  con- 
Gas  Light  Co.,  115  U.  S.  683;  St,  tract  whatever  may  be  the  motive  of 
Tammany  Water-Woriis  Co.  v.  New  the  legislature,  or  however  harshly 
Oileans  Water  Works,  120  V.  8.  64;  such  legislation  may  operate,  in  tfa« 
TicksbuTK  V.  Vicksburg  Waterworks  particular  case,  upon  the  corpc 
Co.,  202  U.B.  453;  Longc.  Duluth,  49  or  parties  affected  by  it.     Hamilton 


^cksbuTK    V.    Vicksburg   Waterworks  particular  case,  upon  the  corporation 

"      "02  U.B.  453;  L  "  ■  -    -    ■■--     --.s  ,...  ,.      ^     ... 

280;    Syracua.  „    ,  ,  __, 

Syracuse,  116  N.  Y.  167.     An  exclu-  U.  S.  258.    If  the  State  Constitution 


Gas  Light,  Ac.  Co.  v.  Hamilton,   146 

, _. U,  S.  258.    If  the  State  Constitution 

B  franchise  to  supplj  water  to  the    contains  a  provimon  that  the  legiala- 

..tsK-.nt.  «*  .  ..n„...n..u>i:t..  K.r  ni-a.^   (ypg  ghall  pasB  uo  act  making  an  irre- 

I  vocable  giant  of  special  privities  or 
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sive  franchise  to  a  municipality,  but  the  power  of  the  municipality 
to  make  the  franchise  exclusive  must  be  expressly,  or  at  least  plainly, 

conferred,  and  will  not  be  inferred  from,  or  as  an  incident  to,  a  mere 
general  power,  without  more,  to  grant  a  franchise  to  use  the  city 
streets  for  these  purposes.' 

iDunimities,  a  grant  of  an  exclumve  *  Detroit  CitiMns'  St.  R.  Co.  v. 
privUe^  to  supply  a  city  with  water  Detroit  R.  Co.,  171  U.  8.  48;  Knox- 
le  withm  its  operation,  and  the  legisla-  vitle  Water  Co.  v.  Knoxville,  200  U.  8, 
hire  may  pass  a  statute  repealing  the  22;  Water,  Ljirht  &  Gaa  Co.  v.  Hutch- 
exclusive  feature  without  vio^ting  insoa,  207  U.  ».  385;  lUiaois  Trust  & 
any  constitutional  right  of  the  grantee.  Savings  Bank  tr.  Arkansas  City  Water 
Bienville  Water  Supply  Co.  v.  Mobile,  Co.,  67  Fed.^p.  196;  llUnoia  Trust 
186  V.  S.  212.  See  also  Bienville  &  Savings  Bank  v.  Arkansas  Oty,  76 
WaterSupplyCo.D.  Mobile,  176  U.  S.-  Fed.  Rep.  271;  Thomas  v.  Grand 
109,  aff'g  95  Fed.  Rep.  639.  Junction,  13  Colo~.  App.  80;  Long  v. 
An  ordinance  purported  to  grant  Duluth,  49  Minn.  280;  Kirkwood  v, 
exclusive  fmnchises  to  construct  and  Meramec  Highlands  Co.,  94  Mo.  App. 
maint^n  plants  for  both  gas  and  637;  Syracuse  Water  Co.  v.  Syracuse, 
electricity  and  to  use  the  city  streeta  116  N.  Y.  167;  Matter  of  Brooklyn, 
for  each  of  these  purposes.  It  was  143  N.  Y.  596;  State  ti.  Cindnnati 
stipulated  that  the  gas  plant  should  Gas  Co.,  18  Ohio  St.  2^;  Smith  v. 
be  constructed  at  once,  and  it  was  so  Westerly,  19  R.  I.  437;  Brenham  e, 
constructed  and  put  in  operation.  Brenham  Water  Co.,  67  Tex.  542; 
The  obUgation  to  construct  the  eleo-  Farkersburg  Gas  Co.  v.  Parkersburg, 
trie  plant  was  left  in  abeyance,  and  30  W.  Va.  435.  The  cases  are  not  all 
was  not  required  to  be  exenused  until  reconcilable,  but  tte  conflict  is  not  so 
consumers  enough  could  be  secured  great  as  it  appears  tram  general  ex- 
to  pay  eight  per  cent  per  annum  on  pressions  on  the  opinions,  if  the  legia- 
tbe  aaditional  capital  required  to  pur~  lation  and  particular  facta  in  each  case 
chase  the  machinery  for  and  put  in  are  carefully  considered, 
practical  opeiatJon  tlie  lighting  by  Charter  authority  to  cause  the  dt; 
electridty.  By  statute,  it  was  pro-  streets  to  be  lighted  does  not  authorise 
vided  that  excludve  privileges  granted  a  grant  of  an  exclusive  right  to  use  the 

Sursuant  to  its  provisions  should  run  city  streets  for  a  number  of  years, 
■om  the  date  when  the  corporation  So^naw  Gas  Light  Co.  v.  Saginaw,  28 
commenced  to  cany  out  in  ^ood  faith  Fed.  Rep.  529.  In  Newport  v,  New- 
the  terms  of  its  artidea  of  mcorpora-  port  Light  Co.,  84  Ky.  167,  it  was  held 
tion.  It  was  held  that  inasmuch  as  that  when  a  dty  has  the  power  by 
the  corporation  had  no(  proceeded  to  le^slative  grant  to  erect  and  main- 
eonstTuet  an  electric  plant  and  had  not  tain  ^  works  and  it  is  its  dutv  to 
acquired  any  exclusive  privileges  there-  light  its  streets  and  furnish  the  inhab- 
for,  it  was  not  entitled  t«  object  to  itants  with  a  means  of  obtaining  light, 
the  construction  of  such  a  plant  by  this  implies  power  acting  in  good  faith 
the  city.  Capitol  City  Light  6c  Fuel  to  grant  to  a  corporation  the  exduHve 
Co.  V.  Tallahassee,  186  U.  S.  401,  B.  c.  right  to  the  use  of  its  streets  for  that 
42  Fla.  462.  Where  the  franchise  of  purpose  for  a  term  of  years.  A  statute 
a  water  company  was  excivtsive  in  its  which  authorizes  towns  to  make  "any 
terms,  but  gave  the  city  the  right  to  contract"  with  persons  or  corporations 
purchase  the  plant,  the  fact  that  the  for  a  water  supply,  and  which  em- 
city  authorized  the  issue  of  bonds  to  powers  the  town  councils  to  grant  the 
puTchase  or  amstnict  a  water  works  right  to  lay  water  pipes  in  the  public 
plant  and  authorized  proceedings  for  highways  and  to  consent  to  the  ereo- 
puTchasing  or  "for  building  and  equip-  tion  of  reservoirs,  Ac,  "on  such  terms 
ping  water  plant"  was  held  not  suffi-  and  conditions  as  they  deem  proper" 
dent  to  show  an  intent  to  violate  the  does  not  authorize  towns  to  grant  ex- 
phiintiS's  exclusive  right  bo  as  to  elusive  rights  to  construct  and  main- 
lustify  the  issuance  of  a  temporary  tain  water  works.  Westerly  Water 
injunction.  Selma  Water  Co.  v.  Selma,  Works  v.  Westerly,  75  Fed.  Rep,  181. 
164  Fed.  Rep.  138.  A  grant  of  an  exdusive  right  to  1^ 
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When  a  public  aa-vice  corporation  has  received  a  grant  of  the 
right  to  construct  its  works  and  to  use  the  city  streets  in  connection 
therewith  which  is  not  expressly  stated  or  does  not  plainly  appear 
to  be  exclusive,  it  thereby  acquires  no  exclusive  franchise  or  ng^t 
under  which  it  can  prevent  any  other  corporation  or  the  municipality 
itself  from  exercising  similar  privileges.  The  mere  grant  of  a  fran- 
chiae  by  a  muntcijxUity  does  not  of  itself  imply  a  contract  that  the 
grantor  will  not  do  any  act  to  interfere  with  the  ri^t3  granted  to 
the  water  works  or  light  company,^,  g.,  by  granting  a  similar  franchise 
to  another  corporation,  or  by  building  and  operating  its  own  works 
and  plant  Municipalities  are  generally  invested  with  the  pow» 
either  to  construct  their  own  works  for  furnishing  water  or  light,  or 
to  grant  a  franchise  and  make  a  contract  with  some  corporation  or 
individual  for  that  purpose.  The  great  weight  of  authority  in  the 
absence  of  something  else  to  manifest  a  contrary  l^blative  intent 
is  to  the  effect  that  the  exercise  of  one  of  these  powers  does  not 
ipso  facto  preclude  the  adoption  of  the  other,  and  that  the  mere 
fact  that  a  franchise,  not  expressed  or  plainly  appearing  to  be 
e3«;lusive,  has  been  granted  confers  no  right  upon  the  grantee 
to  object  to  a  similar  franchise  being  made,  or  to  the  exercise  by 
the  municipality  of  its   power  to  construct  its  own  worics.*     It 


ea'piMe  of  rati/icaHoTi  by  the  town.  Water   Supply   Co.   x.    .,    , 

Smith  V.  Weaterly,  18  R.  I.  437.     Ac-  U.  8.  685,  aff'g  143  N.  Y.  698;    Bien- 

eeptanee  of  an  exdutive  grant  in  good  ville  Water  Supply  Co.  v.  Mobile,  175 

faith   and    expenditure    of   money   in  U.  S.  109;    186U.  S.  212;   SkKoeatdes 

fulfilling  its  obligations  do  not  estop  Waterworks  Co.   v.   Skaneateles,   1S4 

the    mimidpality    from    attacking    it  U.  S.  354,  aS'e  161  N.  Y.  154;   JopUn 

for  lack  of  capacity  to  make  the  grant  v.  Southwest  Hiasouri  Light  Co.,   191 

Smith    11.    Westerly,     19    R.    I.    437.  U.  S.  150;   Newburyport  Water  Co. ». 

County  commisBionen  were  authortxed  Newburyport,  193  U.  S.  561;    Helena 

to  grant  franchises  in  the  highways  for  Water  Works  Co.  u.  Helena,  195  U.  S. 

gas   and   other   purposes.      A   statute  383.   aff'g    122   Fed.   Rep.    1;   Water, 

prohibited   the  formation   of  any  eas  Light  &  Gas  Co.  v.  Hutchinson,  2fl7 

company  in  the  county  and  provided  U.  8.  385,  aft'g  144  Fed.  Rep.  256; 

that    no   gas    company    chartered    in  Bartholomew  v.  Austin,  85  Fed.  Hep- 

other  counties  should  have  the  right  359;    107  Fed.  Rep.  349;   Little  Falls 

to  lay  mains  or  seU  gas  in  those  coun-  Elect.  &  Water  Co.  tr.  Little  Falls^lOa 

ties.    It  was  held  that  the  prohibition  Fed.   Rep.   663;    Newbuivport  Water 

caily  applied  to  incorporated  gas  ami-  Co.   e.  Newburyport,    103  Fed,  R^. 

paniei,    and   did   not   include   an   in-  S84;    Sioux  Falls  v.  Fanners'  Loan  A 

dividual  manufacturing  gas  and  that.  Trust  Co.,  136  Fed.  Rep.  721,  rev'g  131 

under  their  power  to  grant  franchises.  Fed.  Rep.  890;    Meriman  v.  Fanners' 

the     commissioners     might    grant     a  Loan  &  Trust  Co.,  143  Fed.  Rep.  07, 

franchise    to   individual    to   lay   gas  rev'g  139  Fed.  Rep.  873;    TilUmot^ 

mains  in  the  highways  notwithstand-  Water  Co.  v.  Tillamook,  150  Fed.  Rep. 

ing     the     prohibitioa       Consolidated  117,  aff'g  139  Fed.  Rep.  405;   Franfclm 

Gas  Co.  o.  Baltimore  County,  99  Md.  Trust  Co.  v.  Peninsular  Pure  Water 

403.  Co.,   161   Fed.  Rep.   855;    Mobile  v. 

>  Lehigh  Water  Co.  i7.  Easton,  121  Bienville  Water  Supply  Co.,  130  Ala. 
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has  been  said  that  power  to  enter  into  a  contract  exclusive  in  its 
nature  and  binding  a  municipality  to  obtain  its  supply  of  water  and 

379;  Fhcesix  Water  Co.  t>.  Fboenix,  9  bbU  it  to  them  upon  the  tenoB  aad  con- 

Aril.  430;  Thomas  V.  Gmnd  Junction,  ditiona  provided.     After  the  e:q)u«- 

13  Colo.  App.  80;    Revere  Water  Co.  tion  of  tne  term  of  five  jrean,  the  dty 

V.    Winthrop,    192    Haas.    455,    464;  took  atepa  to  construct  a  water  works 

SyracuM  Water  Co.  v.  Syracuse,  118  system  of  its  own,  and  the  wat«r  ctun- 

N.    Y.    167;     Columbus   d.    Columbua  pany   thereupon  sought   to  enjoin  it. 

Qas  Co.,  76  Ohio  St.  309 ;   Sapuipa  v.  The  court  held  that  the  provision  by 

Rapulpa  Oil  &  Gas  Co.,  22  Okla.  347;  which  the  water  company  waa  bound 

97  Pac.   Rep,   1007;    Austin  v.  Nalle,  during  the  term  of  tbe  agreement  to 

85  Tex.  520;    Crouch  v.   McKinoey,  provide    all    the    inhabitanta    of    the 

47  Tex.  Civ.  App.  54;   104  8.  W.  R™.  dty,    whatever    their    number,    with 

S18;   Brummitt  b.  Ogden  Waterworks  water  supply,  must  be  construed  in 

Co.,    33    Utah     285;     North    Springs  connection  with  the  grant  of  the  fran- 

Wat«r  Co.  V.  Tacoma,  21  Wash.  517;  chise,  and  thei^ore  merely  bound  the 

State  V.  Tavlor,  36  Wash.  607.     See  company  to  furnish  water  to  sucfa  in- 

also  Knoxville  Water  Co.  v.  Knoxville,  habitants  as  might  desire  io  purchase 

200  U.  S.  22,   holding   that   the   city  it;   and  that  there  was  nothing  in  tbe 

might  build  a  competing  system  of  agreement  which  bound  the  city  to 

water  works.      See    and    distinguish,  take  wat«r  from  the  company  beyond 

AHcksburg    v.    Waterworks    Co.,    202  the  term  of  five  years;   that  whatever 

U.  S.  453,  referred  to  infra,  and  like  the  rights  of  the  dty  might  have  been 

cases,  where   there  is  specific   legisla-  during  the  five-year  teim,  at  tbe  ex- 

tive  authority  to  the  muiiidpality  to  piration    thereof    there    was   nothing 

make   a   contract   with   other   paiiiss  to  prevent  the  dty  from  constructing 

to  btiild  and  operate  water  works  to  its  own  plant.     Referred  to  in  Knox- 

Bupply  the  municipality  with  water,  vilje  Water  Co.  v.  Knoxville,  200  U.  S. 

In  tms  case  the  city  was  enjoined  from  22,  37. 

builditiK  a  competing  plant.  In    Joplin    v.    Southwest   Missouri 

In    Helena    Water   Works    Co.    «.  Light  Comjmny,  191  U.  S.  150,  dtiea 

Helena,  195  U.  S.  383,  a  water  company  were  authorized  to  erect  electric  light 

was  by  ordinance  granted  for  the  term  works  to  light  the  streets  and  to  supply 

of  twenty  years  the  use  of  the  streets,  the  inhabitants   with   light,   or  tney 

&c.   for   the   laying   and   maintenance  might  grant  ta  any  person  or  persons 

of  pipes  for  the  purpose  of  conveying  or  corporations  the  nght  to  erect  such 

water  and  selling  it  to  those  "desir-  works  upon  such  terms  as  might  be 

ing"  to  purchase  the  same  and  to  the  prescribml  by  ordinance  pravid^  such 

dty   for   fire    and    other   purposes   in  rights  should  not  extend  for  a  longer 

case  the  city  "desired  to  purchase  the  term  than  twenty  years.     Under  this 

same."    The  company  also  agreed  to  statute,  a  dty,  by  ordinance,  granted 

furnish  and  provide  a  full  and  suffi-  to  certain  persons  the   right  to  erect 

cient  supply  Tor  the  use  and  wants  of  and  maintain  an  electric  Light  'plant 

the  inhabitants  and   to  provide   the  for  a  period  of  twenty  years.     The 

dty   with    water   for   fire    and    other  plant    was    elected,    maintained,,  and 

purposes  which  supply  should  be  full,  operated.     The  dty,  pursuant  to  an- 

ample,    and    sufficient    for    the    then  other  ordinance,  issued  bonds  for  the 

population   of    the    city  and   for   the  purpose   of  erecting  an   dectric   light 

future  population  of  tlie   cit^  as  the  plant    to    be    owned,   controlled,   and 

same  might  be  from  time  to  time  dur-  operated  by  tlie  dty.    A  bill  in  equity 

ing  a  term  of  five  yeais,  and  an  appro-  to  enjoin  the  dty  from  proceeding  was 

pnation  was  made  to  cover  the  com-  brought  by  the  water  works  company 

pensation  to  be  paid  by  the  city  for  as  grantee  of  the  fiist  franchise,  and 

the  term  of  five  years  for  tiie  use  of  also  as  a  taxpayer  of  the  city.    The 

water  for  public   purposes.      Another  court  held  that  in  the  mere  grant  of 

pravinon  of  the  ordinance  contained  the   francliise    there    waa   no   imi^ied 

a  stipulation  that  the  water  company  stipulation   that   the   dty   would   not 

ebould  at  all  limes  during  the  term  of  during   its   life   erect   its   own   works. 

the  agreement  provide  all  the  inhabit  s.   P.   Knoxville   Water  Co.  v.   Knox- 

tants,  whateverthdr  number  might  be  ville,  200  U.  S.  22,  37. 

with  a  full  supply  of  wat«r,  and  should  In  Skaneateles  Waterworks  Co.   v. 
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li^t  from  the  person  or  corporation  with  which  it  makes  the  con- 
tract and  from  no  other  ia  governed  hy  similar  considerations  as  the 
power  to  grant  an  exclusive  franchise.  It  has  been  held  that  au- 
thority to  enter  into  such  a  contract  must  be  found  in  an  express 
statutory  provision  authorizing  the  municipality  to  make  the  con- 
tract exclusive  in  its  nature,  and  a  general  authority  to  contract  for 
a  supply  of  water  or  light  does  not  authorize  stipulations  conferring 
exclusive  ri^ts  on  the  contracting  person  or  corporation  to  the  use 
of  its  streets.*    But  the  better  view  seems  to  the  author  to  be  found 

Skaneateles,  184  U.  8.  3M,  aS'g  161  in  matters  not  imtnediately  connected 
N.  Y.  164,  pursuant  to  statute,  certtin  with  water,  to  be  left  to  implication." 
inhabitants  of  a  village  nho  dedred  to  In  Ntvi  Jersey,  it  was  held  that 
fonn  &  water  company  to  furnish  water  where  a  water  contpanj  was  inoor- 
to  the  village,  presented  an  applies-  porat«d  under  a  general  statute  to 
tion  to  the  village  authorities  for  a  supply  a  dty  with  water  and  after- 
franohise  to  fonn  a  corporation  to  wanls  contracted  with  the  dty  for 
supply  water  within  such  village,  that  puipose,  accepted  the  provisions 
The  application  was  granted,  and  a  of  certain  ordinances  regulating  the 
corporation  was  thereupon  formed  and  method  of  supply  and  contructed 
«rected  water  works.  Upon  the  com-  works  at  a  large  expense,  and  supplied 
pletion  of  the  works,  tlie  village  made  water  satisfactorily,  the  ordinance 
a  contract  with  the  water  company  granting  the  privilege  containing  a 
for  a  supply  of  water  for  the  period  ot  clause  conferring  an  exduaive  right, 
five  yeaiB.  At  the  time  when  the  the  city  had  exhausted  its  power  as 
franchise  was  granted  and  when  the  to  providing  a  water  supply;  and 
contract  was  made  it  was  within  the  that,  so  long  as  the  company  eontinuad 
power  of  the  village  either  to  contract  to  comply  with  the  ordinance  and 
with  the  water  company  for  a  supply  contract  and  furnished  an  adequate 
of  water  or  to  construct  ite  own  water  supply  of  water,  the  city  had  no  fur- 
works.  It  also  had  authority  to  take  ther  atatutoiy  authority  to  make  any 
proceedings  for  the  ac<iuisition  of  any  grant  to  any  other  person.  Hence 
water  works  eidsting  within  its  timita  the  chancellor  held  tmit  whether  the 
by  condemnation  under  the  power  grant  of  the  exclusive  privilege  of 
(H  eminent  domun.  At  the  expira-  nimishing  water  was  ultra  virea  or  not, 
tion  of  the  contiHct  the  village  pro-  the  water  company  was  entitled  to  an 
ceeded  to  construct  an  independent  injunction  against  any  invaaion  of  its 
system  of  water  works.  It  was  held  rights  by  other  persoOs  seeking  to  lay 
that  the  water  company,  by  applying  water  pipes,  ax.,  under  municJpM 
to  the  village  and  incarporatinz  under  authori^.  Atlantic  CSty  Water  Worics 
the  consent  of  the  village  authorities,  n.  Atlantic  CSty,  39  N.  J.  Eq.  367. 
acquired  no  contract  right,  express  or  But  in  Read  v.  Atlantic  Qty,  49  N.  J. 
implied,  to  any  exclusive  privil^ie  of  L.  6S8,'aff'd  50  N.  J.  L.  665,  ^lis  con- 
supplying  the  village  with  water,  and  tract  was  held  to  be  invalid  as  creat- 
that  uie  erection  of  waterworks  by  the  ing  debt  in  excess  of  the  limit  pre- 
village  after  the  expiration  of  the  con-  scnbed  t^  law.  In  Atlantie  &ty 
tract  did  not  violate  any  property  or  Water  Works  Co.  r.  Consumers'  Wat^ 
contract  riffht  of  the  water  company.  Co.,  44  N.  J.  Eq.  427.  Van  FUH, 
PedAam,  J.,  said:  "There  is  no  im-  V.  C  held  that  the  statute  autbrais- 
plied  contract  in  an  ordinary  grant  of  ing  tne  incorporation  of  water  com- 
a  franchise,  such  as  this,  that  the  pemies  permitted  the  formation  <A 
grantor  will  never  do  any  act  by  which  two  or  more  companiea  for  the  same 
the  value  of  the  fianchise  granted  may  locality. 

in  the  future  be  reduced.    Such  a  con-         '  Brenham  v.  Brenham  Water  Co., 

tmct    would    be    altogether  too  far-  67  Tex.  542;  L^  n.  Duluth,  49  Uiim. 

reaching  and  important  in  its  possible  280;   Syracuse  Water  Co.  v.  ayracuse, 

consequences  in  the  way  of  limitation  116  N.  ¥.  167. 
of  the  powers  of  a  municipality,  even        Legislative  authority   to   a   muni- 
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in  those  decisions  which  hold  that  rpecific  -power  in  a  city  to  make  a 
eoniract  for  a  water  supply  may  authorize  the  city  to  make  a  con- 
tract in  good  faith  excluding  itself  from  competing  with  its  grantee 
for  a  definite  reasonable  period,  although  the  power  to  make  an 
exclusive  contract  is  not  given  to  the  city  in  express  terms  or  in  so 
many  words.'  Thus,  power  in  the  charter  of  Vicksburg  "  to  provide 
for  the  erection  and  maintenance  of  a  system  of  water  works  to  supply 
said  city  with  water,  and  to  that  end  contract  with  a  party  or  parties 
who  shall  build  and  operate  water  works,"  was  held  to  authorize  the 
city  to  give  to  a  water  company,  if  it  would  build  water  works,  "the 
exclunve  right  for  the  period  of  thirty  years  to  erect,  maintain,  and 
operate  water  works  in  the  city  for  public  and  private  use."  The 
grantee  built  water  works,  but  within  the  thirty  years  the  city,  on 
the  alleged  ground  that  the  exclusive  feature  in  its  grant  was  vltra 
vin»,  and  under  legislative  authority  subsequently  conferred  upon 

.._  coiporatioii  to  provide  a  ryvtem  water,  in  view  of  the  dut^  impoaed 
water  works,  to  giant  the  neht  to  a  upon  the  oompuiy  by  its  charter, 
private  corporation  to  est&blish  such  merely  made  the  grant  to  the  com- 
a  lystem  to  supply  the  municipality  pany  effectual  for  tlie  purpose  pro- 
with  water,  and  to  contract  therefor,  vided  by  the  statute ;  that  vd»  dty  aa 
does  not  confer  upon  the  municipality  such  could  only  bind  itself  by  such 
the  power  to  stipulate  in  a  contract  contracts  as  it  was  authorized  by 
that  It  will  not,  for  the  period  of  thirty  statute  to  make;  that  by  statute  it 
years,  either  grant  to  any  other  pwty  was  not  authorized  to  grant  exclusive 
than  the  water  company  in  question  privil^ies  — especially  for  the  use  of 
the  privilege  of  supplying  water  and  its  streets  —  and  it  could  not  lawfully 
maintuning  a  ^starn  of  water  works,  by  contract  deny  itself  the  right  to 
nor  itself  exercise  the  right  of  estab-  exercise  the  legi^tive  powers  vested 
lishing  water  works  or  supplying  water,  in  the  common  council ;  and  there- 
Long  V.  Duluth,  49  lunn.  280.  A  fore  the  contract  made  between  ^e 
water  company  was  required  by  its  city  and  the  water  company  did  not 
charter,  when  requested,  to  furnish  constitute  any  ^und  for  enjoining 
water  to  a  city  for  the  extinguishment  the  grant  of  a  rival  franchise.  Syra- 
of  fires  and  for  other  purposes  upon  cuse  Water  Co.  v.  Syracuse,  116  N.  Y. 
such  terms  as  might  be  agreed  upon  167.  Without  express  statutory  au- 
hetween  them,  and  provision  was  thority  a  municipality  caimot,  in 
made  for  fixing  the  terms  by  judicial  maldng  a  contract  for  a  supply  of 
process  in  case  they  could  not  agree,  light,  stipulate  that  it  shall  not  during 
The  company  was  cieated  solely  for  the  term  of  the  contract  give  the 
the  purpose  of  supplying  water  within  stetutory  consent  to  any  gas  or  elec- 
the  city  for  the  use  of  it  and  its  in-  trie  company  to  use  the  streets  for 
habitants;  and,  so  far  as  appeared,  lighting  purposes.  Parfitt  v.  Fuigu- 
the  city  then  had  no  means  of  obtain-  son,  159  N.  Y.  111. 
ing  such  supply  other  than  such  as  '  Walla  Walla  ti.  Walla  Walla 
were  in  the  possession  of  the  company,  Water  Co.,  172  U.  S.  1 ;  Vicksbuix  v. 
or  such  as  it  may  have  been  contem-  Vicksburg  Water  Worits  Co.,  202  IT  S. 
plated  the  ccHnpany  would  provide.  453;  s.  c.  206  U.  S.  496,  Mercantile 
Contracts  were  made  from  time  to  Trust  &,  Deposit  Co.  v,  Columbus,  161 . 
time  between  the  city  and  the  com-  Fed.  Rep.  135;  Newport  v.  Newport 
pany  to  supply  water  for  certain  Light  Co.,  84  Ky.  167,  cit«d  tupra, 
periods.  In  an  action  by  the  company  J  1215;  Muncy  Elect.  L.  H.  ft  P.  Co. 
to  restrain  a  grant  of  a  rival  franchise,  v.  Peoples'  Elect.  L.,  H.  &  P.  Co.,  218 
it  was  held  that  the  request  by  the  Pa.  636. 
dty  to  the  water  company  to  fumiah 
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it,  undertook  to  erect  water  works  in  competition  with  the  wat^ 
company.  The  Supreme  Court  of  the  United  States,  in  deciding  that 
the  city  had  no  ri^t  to  erect  it^  own  water  works  during  the  term 
of  the  contract,  held  two  propositions:  1.  That  the  city  under  the 
charter  power  quoted  bad  the  ri^t  to  make  a  contract  excluding 
itself  for  a  thirty-year  period  from  competing  with  the  private  com- 
pany, although  (it  will  be  noticed),  the  charter  did  not  m  expreaa 
terms  give  the  city  the  power  to  make  the  grant  exclusive.  2.  Tliat 
the  grant  of  the  city  to  the  water  company  bad  the  effect  to  dbable 
the  city  from  buikJing  water  works  of  its  own  within  the  thirty  years. 
Whether  the  city  might  give  or  did  give  an  exclusive  ri^t  as  against 
all  third  persons  was  not  involved  or  decided.'     Contracts  for  a 

'  Vicksbilig  *.  T^oksburg  Water-  not  exceeding  twenty-five  yeara.  In 
works  Co.,  203  U.  S.  453.  Aa  to  the  establishing  a  syBtem  of  water  works 
city's  power  to  exclude  itself  from  the  company  would  Dec«fisanly  incur 
competition  the  court  considered  the  a  Iar;ge  expense  in  the  construction 
case  as  controlled  by  Walla  Walla  r.  of  the  power  house  and  the  laying  of 
Walla  Walla  Water  Co..  172  U.  S.  1.  its  pipes  through  the  streets,  and  aa 
See  Vicksburg  v.  Vicksburg  Water-  the  life  of  the  contract  was  limited 
works  Co.,  206  U,  8,  496.  to  twenty-five  years,  it  would  natural^ 

In  Walla  Walla  v.  Walla  Walla  desire  to  protect  itself  from  compeb- 
Water  Co.,  172  U.  S.  1,  the  city  charter  tion  aa  far  aa  possible,  and  would  have 
provided  that  no  exclusive  grant  a  rizht  to  expect  that  at'lcast  the  dty 
should  be  made,  nor  should  any  grant  would  not  itaelf  enter  into  such  cam- 
prevent  the  council  from  granting  the  petition.  .  .  .  Cases  are  not  infre- 
r^ht  to  oUiers.  The  charter  also  pro-  quent  where,  under  a  general  power 
vided  that  the  city  should  "have  to  causa  the  streete  of  a  city  to  be 
power  to  erect  and  maintain  water  lighted  or  to  furnish  its  inhabitants 
works  within  or  without  the  city  with  a  supply  of  water,  without 
limits,  or  to  authorize  the  erection  of  limitations  as  to  time,  it  baa  been  held 
the  same  for  the  purpose  of  furnishing  that  the  city  has  no  right  to  grant  an 
the  city,  or  the  inhabitanta  thereof,  exclusive  franchise  for  a  peiiod  i^ 
with  a  BuSicient  supply  of  water."  years;  but  these  cases  do  not  touch 
A  contract  was  made  for  twenty-five  upon  the  question  how  far  the  city, 
yeara.  The  giant  was  not  made  ex-  in  the  exercise  of  an  undoubted  power 
elusive  to  tl^  water  works  company,  to  make  a  particular  contract,  can 
but  the  city  agreed  not  to  erect  water  hedge  it  about  with  limitaHons  de- 
works  of  ite  own,  and  reserved  the  signed  to  do  little  more  than  bind  the 
right  to  take,  condemn,  and  pay  for  city  to  carry  out  the  contract  in  good 
tiie  works  of  the  company  at  any  time  faith  and  with  decent  regard  for  the 
after  the  emiration  of  the  contract,  rights  of  the  other  party."  S^  aod 
It  was  held  by  the  Supreme  Court  of  compare  Water,  Light  and  Gaa  Go.  v. 
the  United  States  that  the  dty  might  UutchiDSon,  207  U.  S.  385,  distjuruish- 
thua  exclude  itself  from  competition  ing  Vicksbuig  case,  supra,  206  U.  S. 
during  the  period  of  the  contract,  and   406. 

of  this  feature  of  the  contract,  Hr.  A  dty  made  a  contract  with  a 
Justice  Brcnon  used  the  following  per-  water  company  for  a  supply  of  water 
tinent  language:  "An  agreement  of  for  a  term  of  thirty  years,  and  in  con- 
this  kind  was  a  natural  inddent  to  sideration  of  the  promiaea  and  under- 
the  main  purpose  of  the  contract,  to  takings  of  the  water  company  the  d^ 
the  power  given  to  the  dty  by  ita  covenanted  and  agreed,  amoiw  other 
charter  to  provide  a  sufficient  supply  things,  "not  to  grant  to  any  other  per- 
vt  water,  and  to  grant  the  right  to  use  son  or  corporation,  any  contract  or 
the  streets  of  tli«  dty  for  the  purpose  privilege  to  furnish  water  to  the  dty 
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supply  of  water  and  gas  to  a  city  and  its  inhabitants  are  Frequently 
framed  in  such  terms  that  the  contracting  corporation  is  required  to 
supply  all  the  water  and  gas  which  may  be  reasonably  required  by 
the  city  and  its  inhabitants,  and  it  has  been  ui^ed  that  such  a  con- 
tract necessarily  implies  that  during  its  continuance  the  city  should 
be  precluded  from  entering  into  contracts  for  water  or  light  with 
other  persons  or  corporatbns.  But  these  contracts  are  to  be  con- 
strued with  reference  to  the  general  rule  that  in  the  absence  of  an 

allejrB,  or  other  public  grousds  for  under  no  obligation  to  coiuent  at  all. 
the  puipoae  of  furmsbing  such  city  It  might  have  Duilt  its  own  light  pluit, 
or  im  inhabitants  thereof,  with  wst«r  and  refused  all  franchiaes  to  others. 
lor  the  full  period  of  tlurty  yettn."  Or  it  might  have  granted  a  franchise 
Before  the  expiration  of  the  period  on  its  own  teima  or  oonditiona.  Alle- 
of  thirty  years,  the  city  took  Hleps  gheny  Gty  ti.  Millville,  E,  A  S,  St.  R. 
to  constnict  its  own  water  works.  Co.,  159  Pa.  411.  And  what  the  bor- 
Osnstniing  the  contract,  the  court  ough  might  do  itself  it  might  do  b^ 
held,  by  a  bare  majority,  that  the  city  contract  with  otheia.  That  is  what  it 
had  not  excluded  Itself  from  construct-  did  here.  Instead  of  expending  the 
ing  during  the  thirty-year  tenn,  a  public  money  in  building  a  plant,  it 
competing  plant,  although  the  grant  accepted  the  offer  of  the  appellee  to 
excluded  all  others  during  that  term,  bulla  the  plant  in  consideration  of  a 
TTiis  decioon  was  rendeied  upon  the  franchise  which  was  to  be  exclusive 
doctrine  of  a  strict  construction  of  for  ten  years.  It  was  a  valid  exercise 
the  ^rant,  but  quaere  whether  this  of  the  borough's  contractual  power,  on 
doctrine  of  strict  construction  (es-  a  valid  consideration,  and  cannot  now 
pedalty  in  view  of  the  right  reserved  be  re«cinded  directly  or  indirectly  at 
to  the  city  of  purchasing  the  existii^  the  will  of  one  party." 
pdant)  was  not  too  stnctly  applied!  Where  a  gas  franchise  is  granted  by 
especially  as  the  thirtv-year  term  had  a  municipality  and  in  consideration 
not  expired.  Knoxville  Water  Co.  v.  thereof  the  gas  company  agrees  to  pay 
Knox^e,  200  U.  8.  22.  for  the  same  annu^aDy  S300,  a  further 

In  Pennayloonta,  it  is  held,  where  a  provision  that  such  payments  are  to 
borough  has  statutory  authority  to  eontinv4  only  so  long  as  the  company 
contract  for  a  supply  of  light,  it  may  enjoys  its  franchise  wUhoiU  compett- 
contract  with  a  company  for  the  same  (ion,  is  not  contrary  to  public  policy 
for  ten  years  with  a  provision  that  the  as  tending  to  destroy  competition  and 
franchises  for  the  purpose  shall  be  create  a  monopoly.  Richardson  Gas 
exclusive,  and  that  the  boroush  may  &  Oil  Co.  v.  Altoona,  79  Kan.  466;  100 
purchase  the  works  at  the  ena  of  the   Pac.  Bep.  SO. 

term.  The  consent  of  the  borough  to  In  Rogers  Park  Water  Ca  v.  Chi- 
the  use  of  the  streets  was  required  by  cago,  131  III.  App.  3S,  it  was  held  that 
Statute.  Muncy  Elect.  L..  H.  A  P.  Co.  an  ordinance  and  contract  for  a  supply 
».  Peoples'  Elect.  L.,  H.  Sc  P.  Co.,  218  of  water  containing  a  grant  of  an  ex- 
Pa.  636.  MilcheU,  C.  J.,  said:  "Both  elusive  franchise  for  thirty  years  did  not 
companies,  parties  to  this  Utigation  prohibit  the  city  from  supj^ying  the 
were  incorporated  under  the  Act  of  water  from  its  own  works.  The  court 
Bfay  8,  1889,  P.  L.  136,  which  pro-  reused  to  follow  the  decision  of  the 
vides  that  '  No  company  which  may  Supreme  Court  of  the  United  States  in 
be  incorporated  under  the  provisions  the  Vicksburg  case,  supra,  and  based 
of  this  act  shall  enter  upon  an^  street  its  decision  upon  the  view  that  the 
in  any  city  or  borough  of  this  Com-  power  to  contract  was  to  be  strictly 
monwealth  until  after  the  consent  to  construed,  that  no  authority  was  given 
auch  entry  of  the  councils  of  the  city  to  the  municipalitv  to  make  an  ex- 
or  borough  in  which  such  street  be  elusive  contract  ana  the  grant  did  not 
located,  shall  have  been  obtained.'  bind  the  municipality  itsdf  not  to  act, 
Neither  company,  therefore,  had  any  but  only  not  to  give  a  umilar  right  to 
rights  in  the  streets  except  by  the  another, 
borough's  consent.    The  borough  waa 
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express  l^slative  authority  or  its  equivalent,  an  exclusire  ri^t  will 
not  be  implied  against  the  public,  and  in  the  absence  of  a  valid 
express  provbion  or  its  equivalent  in  the  contract  prohibiting  it  from 
ao  doing,  the  municipality  is  not  precluded  from  making  a  like  grant 
to  or  contract  with  another  company  for  another  or  further  supply 
if  the  public  needs  require  it.'  A  contract  giving  an  exclusive  ri^t 
to  a  public  service  corporation  to  supply  a  city  with  water  or  light 
for  a  term  of  years  has  also  been  attacked  and  held  to  be  inv^id 
and  unenforceable  on  the  ground  that  it  creates  a  monopoly  within  a 
constitutional  prohibition  of  monopolies.*  The  grant  of  an  exclu- 
sive right  to  a  munieipal  corporation  to  operate  water  or  gas  works 
does  not  stand  upon  the  same  ground  as  an  exclusive  right  held  by 
a  private  corporation  or  an  individual.  In  the  one  case  the  right  is 
in  effect  exercised  by  the  people  who  are  affected  by  it  and  not  for 
profit,  but  for  the  welfare  and  convenience  of  the  public  and  the 
inhabitants  of  the  municipality.  The  correction  of  abuse  in  its  man- 
agement whereby  oppression  may  be  avoided  is  in  the  hands  of  the 
people;  whilst  on  the  other  hand,  if  such  works  are  operated  for 
private  gain,  there  is  every  incentive  to  oppression,  without  power  in 
those  to  be  affected,  to  relieve  themselves  from  it.  In  the  one  case 
the  exclusive  right  may  create  a  monopoly  and  in  the  other  not,* 

But  the  fact  that  a  contract  or  ordinance  b  exclusive  in  its  nature 
and  that  the  exclusive  feature  is  not  justified  by  legislative  authority, 
does  not  necessarily  render  the  contract  entirely  void.    It  has  been 

'  Long  Island  Water  Suppdy  Co.  v.  t«rm  was  sustained,  on  the  ground  that 
Brooklyn,  166  U.  S.  685,  affg  a.  c.  all  contracts  of  thia  nature  must,  in 
aub  Turm,  Matter  of  Brooklyn,  143  N.  ¥.  tbeir  veiy  nature,  be  exclusive.  After 
606;  Knoxvjlle  Water  Co.  v.  Knox-  t^e  expitation  of  a  contract  by  a  city 
Tille,  200  U.  S.  22,  1905;  Helena  Water  granting  "the  exclusive  piivil^"  of 
Works  Co.  V.  Helena,  19S  U.  3.  383,  lumiBhing  water  for  twenty  years,  the 
aS'g  122  Fed.  Rep.  I ;  Vicksburg  power  of  the  city  tA  tMostruct  and 
f>.  vicksburg  Waterworks  Co.,  202  maintain  its  own  water  works  is  not 
U.  S.  453;  Bienville  Water  Supply  Co.  affected.  Sioux  Fallsn.  Farmers'  Loftn 
r.  Mobile,  175  U.  S.  109;  Skaneatelea  ft  Truet  Co.,  136  Fed.  Rep.  721. 
Waterworks  Co.  v.  Skaneateles,  184  '  Brenham  v.  Brenham  Water  Co., 
V.  3.  354;  Cunningham  v.  Qeveland,  67  Tex.  542;  Altgelt  «.  San  Antonio, 
98  Fed.  Rep.  657;  Little  Falls  Elect.  81  Tex.  436,  448.  See  also  Norwich 
ft  Water  Co.  v.  Little  Falls,  102  Fed.  Gas  Light  Co.  v.  Norwich  Gty  Gas  Co., 
Rep.  663;  Vincennes  v.  Citizens'  Gas  25  Conn.  19;  anU.  If  1218,  1219; 
Light  Co.,  132  Ind.  114;  Jersey  City  Austin  v.  Nalle,  85  Tex.  520,  54B; 
«.  Kearny,  72  N.  J.  L.  100-  ^racuse  Edwards  County  v.  Jennin^,  89  Tex. 
Wat«r  Co.  v.  Syracuse,  116  N.  Y.  167;  61S.  But  compare  Houston  t>.  Houston 
Matter  of'  Brooklyn  143  N.  Y.  596;  St.  R.  Co.,  83  Tex.  648. 
Phili^burg  Water  Co.  v.  Philipsburg,  '  Brenham  v.  Brenham  Water  Co., 
203  Pa.  562.  In  Davenport  Gaa  &  67  Tex.  542.  See  also  Hartford  Fire 
Elect.  Co.  V.  Davenport,  124  Iowa,  22,  Ins.  Co.  v.  Houston  (Tex.  Civ.  App.), 
the  dty  was  merely  authorized  to  IIG  B.  W.  Rep.  073,  b.  c.  <Tex.}  116 
contract  for  a  term  of  twenty-five  8.  W.  Bep.  36. 
years.    An  exclusive  contract  for  that 
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held  that  an  ordinance  containing  an  exclusive  grant  may  be  void 
as  to  the  exclusive  feature,  and  valid  as  to  the  remainder.'  It  has 
also  been  said  that  the  corporation  may  waive  all  claim  to  an  exclu- 
sive right  which  is  attack^  as  vlira  vires,  and  may  insist  upon  the 
validity  of  the  remaining  provisions  of  the  contract.*  If  the  munici- 
pality has  general  authority  to  contract  for  a  supply  of  water  or  light, 
it  is  liable  for  water  or  light  furnished  to  it  under  an  implied  lia- 
bility, whether  the  contract  be  affected  by  illegality  by  reason  of  a 
stipulation  for  an  exclusive  ri^t  or  not.*  The  fact  that  an  exclusive 
provision,  if  void,  does  not,  being  separable,  affect  the  remainder  of 
the  grant,  or  the  liability  of  the  municipality  for  water  or  light  sup- 
plied, is,  where  the  worics  have  been  constructed  and  are  in  opera- 
tion, a  complete  answer  to  a  suit  by  a  taxpayer  to  cancel,  annul,  or 
enjoin  the  enforcement  of  the  contract  or  the  franchise  ri^ts  con- 
ferred, so  long  at  least  as  neither  the  city  nor  any  other  person  or 
corporation  seeks  to  exercise  competing  rights.*     But  although  the 

'  Kimball    v.    Cedar    Rapids,    100  the  separable  character  of  a  proviaion 

Fed.  Rep.  802;    Gadsden  v.  Mitchell,  for  an  exclusive  right,  one  nho  does 

145  Ala.  137;    Bellevue  Water  Co,  e.  not  infrin^,  or  threaten  to  infringe, 

Bellevue,  3  Idaho,  739.     But  if  the  the  exclusiveness  of  the  grant  cannot 

exclusive   provision   of  a  franchise   is  be  heard  to  ajlege  its  invalidity  upon 

uUra  vvea  and  void,  the  consideration  tbatground  after  the  works  have  been 

for  a  bond   conditioned  for   the   per-  constructed     and    the     contract     has 

fonnance  of  the  conditions  of  the  ordi-  been   substantially   perfoimed  by   the 

nance  granting  the  franchise  fails,  and  grantee.    The  vahdttv  of  an  ordinance 


t  upon  t^  bond  cannot  be  main-   Kivins  to  a  company  the  exclusive  privi- 
uuned  on  tJie  theory  that  only  the  ex-    1^  tor  a  term  of  years  of  laying  ws' 
duuve  feature  of  the  grant  is  void,   pipes  in  the  streets,  Ac.,  may  be  c 


Kirkwood  V.  Meramec  Highlands  Co.,  tested   by  another   companv 

94  Ho.  App.  637,  vidua]  claiming  such  ngnt,  out  not  in 

■  Illinois  Trust  &  Savings  Bank  n.  a  suit  by  taxpayers.    Grant  v.  Daven- 

Arkansas  Qty,  76  Fed.  Rep.  271.  port,  36  Iowa,  396.     A  gas  company 

'  Illinois  Trust  &  Savings  Bank  v.  already  having  the  use  of  streets  for 

Arkansas    City,    76    Fed.    Rep.    271;  its  pipes  has  the  right  to  question  the 

Greenville  v.  Greenville  Water  Works  validitjr  of  an  ordinance  ^^nting  the 

Co.,  125   Ala.    625;     Bellevue  Water  same  right  to  a  rival  company.     So 

Co,   V,   BcUevue,   3   Idaho,   739;    East  also  has  the  owner  of  the  part  of  the 

St  Louis  V.  Bast  St.  Louis  G,  L.  &  C.  street.    Peoples'  Ga^ht  Co.  v.  Jersey 

Co.,  88  III.  415;    Decatur  G.  L,  &  C.  City,  46  N.  J.  L.  297;    Peoples'  Elect. 

Co.  V.  Decatur,  24  111.  App.  644;   Val-  L,  A  P.  Co.  v.  Capital  Gas  ft  Elect.  L. 

paraiso  o.  Valparaiso  City  Water  Co.,  Co,,  116  Ky,  76,     The  mortgagee  of  a 

30  Ind.  App.  316;   Stale  v.  Great  Falls,  water  company  has  such  an  interest  in 

19  Mont.  518;    Monroe  Water  Works  the  franchise  and  property  of  the  com- 

Co.  V.  Monroe,  110  Wis.  11.    See  infra,  pany  as  entitles  it  to  bring  a  suit  to 

this  chapter,  |^  1338.  enjoin  the  city  from  constructing  and 

'  Grant  v.  Davenport,  36  Iowa,  396;  maintaining    a    rival    water    system. 

Do(^  *.  Council  Bluffs,  67  Iowa,  660;  8ioux  Falls  v.  Farmers'  Loan  &  Trust 

Reid    ti.    Trowbridge,    78    Miss,    542;  Co.,  136  Fed.  Rep.  721,  a,  c.  131  Fed. 

Pattonv.  Chattanooga,  108  Tenn.  197;  Rep.   890.     See  also  Columbia  Ave. 

Altgelt  V.  San  Antonio,  81  Tex.  436,  Saving  Fund,  >tc.,  Co.  v.  Dawson,  130 

449 :  Waco  Wat«r  ft  Light  Co.  n.  Waco  Fed.  Rep.  152.    A  bill  to  enjoin  city 

(Tex.  Civ.  App.),  27  S.  W.  Rep.  675.  authorities  fn»n  passing  an  ordinance 

In  these  cases    remarks    are    to    be  repealing  a  grant  of  an  exclusive  privi- 

fbund  to  tJie  eSeot  that,  by  reason  of  lege  to  lay  gas  pipes  in  the  dty  streets 
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municipality  may  have  the  power  to  erect  competing  works,  Deitba* 
the  statutory  authority  pursuant  to  which  it  acts,  nor  its  own  oidi- 
nancea,  can  be  ao  framed  as  to  devise  a  system  of  water  taxes  and 
rates  by  which  taxpayers  who  are  consumers  of  the  existiog  watN 
company  may  be  injuriously  and  unjustly  discriminated  against, 
and  compelled  through  self-interest  to  cease  taking  water  from 
the  water  company  and  take  from  the  municipality  instead, 
thereby  depriving  the  existing  company  of  all  its  customers,  and, 
its  a  result,  destroying  the  business  of  the  corporation  by  unfair 


§  1^)9.  bchulv*  rnnchiia  and  Oontract  Bighta;  Rnle  in  Peaii- 
■ylvaiiU.  —  The  result  has  been  reached,  under  certain  statutes  of 
that  State  as  construed  by  the  courts,  which  deprives  municipalities 
of  the  ri^t  to  construct  and  maintain  their  own  water  works  when 
they  have  previously  contracted  with  a  water  company  for  a  sup[^y 
of  water  and  have  secured  such  supply.  By  the  Penosylvama 
Municipal  Corporation  Act  of  1874,  it  was  provided  that  cities  were 
authorized  in  their  corporate  capacity  to  "supply  with  water  the 

and  KTSntiag  that  privilege  to  others  lagca  to  acquire  enatjng  works  was  not 

will  not  lie;    the  threatened  action  is  mandatory,   but   the  court   also    held 

ledBlative  in  its  character,  and  if  the  that  this  provision  of  the  statute  could 

ordinance  ia  void  by  reason  of  its  un-  not  be  sustained,  as  it  pennitted  un 

consUtutionality   the   plaintiff   cannot  board  of  water  commissionerB,  whJcD 

be  iimiied  l)y  its  passage.    Dea  Hoines  refused  to  take  an  existing  pUnt,  to 

Gas  Co.  *.  Des  Moines,  44  Iowa   505 ;  assess  a  large  part  of  the  cost  of  the 

Montgomery  Qaa  Light  Co.  o.  Mont-  fire  protection  on  inhabitants  who  had 

gomery,  87  Ala.  245.     Index,  Equity,  contracted    to    take    water   frcon    the 

Injunetum,  Ordinanat.  private  corporation,  thereby  diaciim- 

'  A   statute   which   authorized   vil-  mating   against   them   and   by   un&ir 

lages  to  sum>ly  themselvea  with  water  means  compelling  them  to  take  water 

works  and  permitted  them  to  acquire  from  the  village  works,  and  that  these 

t^  works  of  any  private  corporation  provisions  must  be  held  to  t>e  UDOon- 

that  mi^ht  be  supplying  the  munici-  stitutional   and  invalid.     SkaneatelM 

palitv  with  water  contained  a  provision  Wat«r  Works  Co.  v.  Skaneateles,   161 

wbicb  authoriaed  the  local  t>oarda  of  N.  Y.  154;   Warsaw  Water  Worics  Co. 

wat«r   commissioners    to   establish    a  v.  Warsaw,   161  N.  Y.   176.     A  d^ 

scale  of  rates  for  the  use  of  water,  and  which  owns  and  operates  its  own  wato' 

also   rates   for   fire   protection,   to  be  works  cannot  impose  upon  all  property 

assessed  on  all  real  property  abutting  owners  havine  sewer  connections  the 

on  the  mains  or  within  two  hundred  same  rate  or  charge  for  both  water  and 

feet  of  the  hydrants,  or  on  such  real  sewer  connectiooa,  thereby  compelliiig 

property  ao  abutting  or  within  such  the  customers  of  a  water  company  to 

limits    as    such    boards    might    deem  pay  as  much  for  their  sewer  connecljons 

benefited,  upon  which  real    property  alone  as  if  they  also  received  water 

the  water  is  not  used  by  the  owners  or  from  the  dty  and  making  it  imposmble 

inhabitants    thereof    for   domestic    or  for  the  company  to  compete  with  the 

manufacturing  purposes.     In  actions  city  in  the  supply  of  water.    To  do  ao 

brought  by  existing  water  companies  is    discrimination    between    taxpayers 

to    enj(Hn    the    construction    of    the  as  to  the  use  of  the  sewers  which  is  not 

water  works  by  villages,  it  was  held  permissible.    Mobile  v.  Bienville  Water 

that  the  provision  authorizing  the  vil-  Supply  Co.,  130  Ala,  379. 
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city  and  such  persons,  partnerships,  and  corporations  therein  as 
may  desire  the  same,  at  such  prices  as  may  be  agreed  upon,  and  for 
that  purpose  have  at  all  times  the  unrestricted  right  to  make,  erect, 
and  maintain  all  proper  water  works,  machinery,  buildings,  cistmis, 
reservoirs,  pipes,  and  conduits  for  the  raising,  reception,  conveyance, 
and  dbtribution  of  water,  or  to  make  contracts  with,  and  audiorize 
any  person,  company,  or  association  to  erect  all  proper  water  works, 
machinery,  buildings,  cisterns,  reservoirs,  pipes,  and  conduits  for 
the  raising,  reception,  conveyance,  and  distribution  of  water,  and 
^ve  such  persons,  company,  or  association  the  excliiaive  privilege  of 
furnishing  water  as  aforesaid  for  any  length  of  time  not  exceeding 
ten  years."  By  the  Pennsylvania  Private  Corporation  Act  of  the 
same  year,  water  and  gas  companies  were  given  the  right  to  intro- 
duce into  borou^is  and  cities,  wherever  they  might  be  located,  a 
sufficient  supply  of  pure  water  or  gas,  and,  when  completed,  the 
ri^t  of  the  company  in  the  locality  covered  by  its  works  vxu  extUu^ 
give,  until,  during  a  period  of  Gve  years,  the  company  had  divided 
among  its  stockholders  a  dividend  equal  to  eight  per  cent  upon  its 
capital  stock.  This  statute  also  contained  a  provision  that  at  any 
time  after  twenty  years  from  the  introduction  of  water  or  gas  the 
city  in  which  the  company  should  be  located,  mi^t  become  the 
owner  of  the  works  and  the  property  of  the  company  by  paying  the 
net  cost  of  erecting  and  maintaining  the  same  with  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum,  deducting  from  the  interest  all 
dividends  theretofore  declared, '  and  it  was  further  provided  that 
nothing  contained  in  the  act  should  authorize  a  company  incorpo- 
rated under  the  provisions  of  the  act  to  construct  gas  or  water  works 
within  the  limits  of  any  municipality,  when  gas  or  water  works  ahovld 
have  been  conMmcted  by  the  municipality,  without  the  lawful  con- 
sent of  the  corporate  authorities  thereof.  In  construing  these  stat- 
utes the  court  has  held  that  inasmuch  as  they  were  passed  at  the 
same  session  of  the  legislature  they  must  be  construed  as  in  fori 
materia,  and  that  effect  should  be  given  to  both  enactments  so  far  as 
possible.  It  therefore  held  that  the  power  conferred  upon  the  muni- 
cipality to  construct  water  works  or  to  contract  for  water  was  altera 
native  in  its  nature;  that  it  could  not  exercise  both  powers  at  the 
same  time;  that  when  it  had  contracted  for  a  supply  of  water  pur- 
suant to  the  provisions  of  the  municipal  corporations  act,  it  had 
exhausted  its  powers  under  that  statute  and  coijld  not  proceed  to 
erect  water  works  of  its  own,  and  if  it  desired  to  acquire  its  own 
water  works,  it  must  wait  until  the  end  of  the  twenty  years  and  then 
proceed  to  acquire  them  by  purchase  in  the  manner  pointed  out  by 
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the  act.*  The  reasoning  of  the  court  in  reaching  these  conchistons 
was  that  the  statutes  contained  two  distinct  methods  by  which  the 
municipality  could  supply  its  citizens  with  water;  by  putting  eithn 
method  in  operation  the  same  end  was  accomplished,  i.  e.,  the 
supplying  of  the  citizens  with  water;  there  was  no  repugnancy  b 
the  provisions  of  the  two  acts  on  the  assumption  that  one  or  the 
other  alone  would  be  adopted  to  effect  the  purpose,  whilst  there 
would  be  a  decided  repugnancy  in  their  operation  if  both  be  put  at 
work  at  the  same  time  to  effect  that  purpose.  The  court  said  that 
it  was  manifest  that  if  two  water  mains  were  laid  side  by  side  in  the 
same  street  equally  accessible  to  the  householders  on  each  side,  con- 
veying double  the  quantity  needed  with  double  sets  of  hydrants, 
pumping  stations,  officers,  salaries,  and  expenses,  one  or  the  otho 
must  be  abandoned.  If  the  property  holder  must  by  compulsory 
taxation  support  the  municipal  system,  he  would  not  voluntarily 
support  the  private  corporation  system,  and  such  a  conflict  of  in- 
terests would  inevitably  bankrupt  the  system  which  depended  upon 
the  voluntary  patronage  of  the  public.  The  court  declared  that  it 
must  hesitate  before  assuming  that  the  legislature  intended  by  grants 
to  distinct  corporations  for  public  purposes  that  there  should  arise 
such  conflict  in  the  exercise  of  the  franchises  as  would  result  in  the 
practical  destruction  of  the  property  of  any  citizen  without  compen- 
sation. Hence,  under  the  statutes  the  primary  grant  was  the  power 
to  supply  the  city  with  water,  the  secondary  one,  a  grant  of  two  dis- 

*  White  V.  Meadville,  177  Fa.  643  thereafter  ineorpotBted,  the  exctusve 

(ovemiling  Howard's  Appeal,  162  Pa.  privileges  conferred  under  the  Act  of 

374;  distinguishing  Lehigh  Water  Co. 'b  April  29,  1874.     Luieme  Water  Co.  v. 

Appeal,    102    Pa.    515);      Metigar    v.  Toby  Creek  Water  Co.,  148  Pa.  668; 

Beaver   Falls,    178   Pa.    1;    Wilson  v.  Boyertown  Water  Co.  v.   Boyertown, 

Rochester,    180    Pa.    509;     Welsh    v.  200  Pa.  394.     As  to  the  power  of  a 

Beaver  Falls,  18S  Pa.  578;  Carlisle  Gsa  municipality  in  Pennsylvania  to  stip- 

&,  Water  Co.  v.  Carlisle  Water  Co.,  188  ulate  in  a  contract  for  a  supply  of  light 

Pa.  61  ;  Tyrone  Gas  &  Water  Co.  v.  that  the  grantee  shall  have  an  exdu- 

Tyrone,  185  Pa.  566;   Troy  Water  Co.  Mve  franchise,  see  Muncy  Elect.  L.,  H. 

n.  Troy,  200  Pa.  453;    Bennett  Water  &  P.  Co.  v.  Peoples'  Elect.  L.,  H.  4  P. 

Co.  V.  MUlvale,  200  Pa.  613;   a.  c.  202  Co.,  218  Pa.  ^6,  cited  onto,   {   1308. 

Pa.  616 ;  Potter  County  Water  Co.  v.  By  the  express  proviaion  of  the  statute 

Austin,  206  Pa.  297.     fee  also  Harlow  of  April  29,  1874,  a  gas  company  or- 

«.  Beaver  Falls,  188  Pa.  263.  ganized  thereunder  has,  as  against  all 

But  a  water  company  incorporated  subsequently  incorporated  comptuiiea, 

after  the  enactment  of  the  Pennsyl-  an    exclusive    privilege    until    it    hw 

vania  statute  of  June  2,  18S7,  P.  L.  earned  and  distributed  for  five  yeara  a 

310,  has  no  exclusive  privilege  to  use  dividendof  eight  percent  on  ite capital 

the   streete  of  a  municipality  in   the  stock.    This  is  the  case  although  uieie 

absence  of  an  agreement  between  the  is  in  existence  a  previously  incorpoi- 

company  and  the  municipality  to  that  ated    company    having   the    right   te 

effect.    Hastings  Water  Co.  v.  Hastings,  supply    gas    in    the    aanae    territoiy. 

2!6  Pa.  178.    The  Act  of  1887  repeals  Commonwealth  V.  ConsumcTa'  Gas  Co., 

by    implication,    as    to    corporations  214  Pa.  73. 
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ttnct  methods  of  exercising  the  power,  either  of  which  might  be 
adopted.  But  there  was  no  grant  of  power  to  put  both  methods  in 
operation  at  the  same  time,  for  once  the  power  had  been  exercised 
to  supply  the  city  by  contract  throu^  another  creature  of  the  same 
sovereign,  then  the  municipal  function  had  passed  from  the  city  and 
must  be  performed  by  the  other  contracting  party  which  had  rights 
and  obligations  imposed  upon  it  by  law  as  clearly  defined  and  as 
capable  of  enforcement  as  those  of  the  city.  Within  the  same  prin- 
ciples the  Supreme  Court  of  Pennsylvania  has  also  held  that  when 
a  borou^  has,  by  contract  with  a  private  corporation,  exhausted  its 
municipal  power  to  introduce  water,  it  will  not  be  permitted  to  ac- 
complish in  an  indirect  way  what  it  has  no  power  to  do  directly; 
and  therefore  it  cannot  subsequently  make  a  contract  with  another 
private  corporation  to  supply  the  borough  with  water  for  fire 
and  other  purposes,  to  supply  the  citizens  with  water  at  rates  desig- 
nated in  the  contract,  and  to  sell  the  plant  to  the  borough  at  a  price 
not  exceeding  its  cost'  But  if  the  water  company  has  been  incor- 
porated without  exclusive  privileges  prior  to  the  Act  of  1874,  and 
has  supplied  water  to  the  residents  of  a  town  prior  and  subsequent 
to  its  incorporation  as  a  borough,  but  has  never  had  any  contract 
with  the  borough  and  has  never  by  any  action  of  the  borough  been 
induced  to  extend  its  pipes  or  expend  money  upon  its  plant,  it  can- 
not restrain  the  borou^  from  establishing  and  maintaining  water 
works  of  its  own.' 

It  seems  to  the  author  that  taking  the  two  acts  of  1874  together 
the  legislature  did  not  intend  that  there  should  be  at  the  same 
time,  in  the  same  municipality  and  in  the  same  streets,  two  in- 
dependent water  systems,  one  owned  by  the  municipality  and  one 
by  a  private  company,  and  that  the  construction  of  these  statutes 
by  the  Supreme  Court  of  Pennsylvania  is  sound  and  well  justi- 
fied by  a  fair  consideration  of  their  language  and  purpose.  Under 
this  legislation  the  cases  in  Pennsylvania  can  perhaps  be  satisfac- 
torily distinguished  from  cases  in  other  jurisdictions  which  hold 
that  if  a  municipality  authorizes  or  consents  to  the  construction  of 
water  works  within  its  limits  and  makes  a  contract  for  a  water 
supply,  it  does  not  thereby  impliedly  grant  any  exclusive  privilege, 
or  enter  into  any  implied  contract  that  it  will  neither  erect  compet- 
ing works  of  its  own,  nor  grant  a  similar  right  or  franchise  to  another 
company.    In  the  Pemuylvania  cases,  rights  were  granted  by  stat- 
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ute,  and  that  fact  is  of  great,  if  not  controlling  importance.  Tbe 
courts  in  other  jurisdictions  have  held  that  where  a  municipality  in 
the  same  statute  or  in  different  statutes  has  been  authorized  eitho- 
to  erect  its  own  water  works  or  to  contract  for  a  supply  of  water, 
and  to  authorize  or  consent  to  the  erection  of  water  works  by  a 
private  corporation,  tbe  grant  of  tbe  right  to,  or  a  contract  with,  the 
private  corporation  does  not  imply  any  e^lusive  ri^t;  that  tbe  two 
powers  are  separate  and  distinct,  and  not  alternative  in  their  nature; 
that  an  exercise  of  the  power  of  a  city  to  construct  its  own  works  has 
no  relation  to  or  connection  with  a  contract  made  with  a  water  com- 
pany  for  a  supply  of  water  and  a  grant  of  authority  by  a  municipality 
to  tbe  company  to  construct  its  works;  that  when  a  public  service 
corporation  undertakes,  without  an  express  or  unmistakable  exclu- 
sive  grant,  to  construct  works  to  Supply  water  or  gas,  it  does  so  with 
the  knowledge  that  it  is  always  within  the  legal  power  of  the  munici- 
pality to  construct  its  own  plant  for  these  purposes,  or  to  grant  a 
competing  right  to  another  corporation  organized  for  similar  pur- 
poses; and  if  the  municipality  constructs  its  own  works  or  grants 
such  right,  it  thereby  violates  no  contract  or  stipulation  made  with 
the  company,  and  the  company  has  no  legal  grievance  unless  it  has 
a  valid  exclusive  privilege.  The  force  of  the  observations  of  the 
Supreme  Court  of  Pennsylvania  arguendo  in  support  of  its  judgment 
that  when  a  municipality  makes  a  contract  with  a  water  or  gas 
company,  and  grants  authority  to  construct  works  therefor,  it  holds 
out  inducements  to  the  company  to  expend  money  in  exercising  the 
privileges  conferred;  and  that  it  is  unjust  that  the  value  of  the  plant 
constructed  by  the  company  should  be  destroyed  by  the  acts  (rf  the 
municipally  in  constructing  its  own  works  or  in  autiiorizing  anotha 
company  to  construct  rival  works  cannot  be  denied.  The  Penn- 
aylvania  cases  have  been  elsewhere  distinguished  as  founded  upon 
the  peculiar  provisions  of  the  Pennsylvania  statutes.'  Where  the 
power  to  the  municipality  is  to  construct  its  own  water  works  or  to 
grant  to  a  private  company  the  right  to  construct  such  works,  and 
there  is  nodiing  more,  tiie  general  conclusion  of  the  courts  (applying 
the  doctrine  of  strict  construction  to  the  grant  to  the  private  coi^ 
poration)  is  that  the  two  powers  are  independent  and  not  alterna- 
tive, unless  the  contrary  intent  appears  either  expressly  or  by  neces- 
sary or  unmistakable  implication.  On  legal  principlea  this  conclu- 
sion under  such  circumstances  is  justified. 

'  For  cases  dutioKuishiog  the  de-  App.  80;  North  Springs  Water  CSo.  9, 
dsiona  of  the  PennBylvania  courts  see  Tacoma,  21  Wash.  517,  531 
Thomas  v.  Grand  Jvinction,  13  Cdo. 


lyCoogle 


§  1310     PUBLIC  utilities:  stipulationb  ab  to  taxes        2173 

It  is  proper  to  observe  that  in  many  cases  the  application  of  the 
principle  works  great  injustice  to  private  capital  which  has  been  in- 
duced to  undertake  the  construction  of  water  or  light  plants  when 
they  are  not  presently  remunerative,  and  when  at  length  they  be- 
come ao,  the  municipality  then  exercises  its  power  to  destroy  the 
investment  by  building  works  of  its  own  or  making  a  grant  to  another 
and  favored  company  to  build  such  works  and  agreeing  to  take  the 
municipal  supply  of  water  or  gas  from  such  company.  The  law 
reports  show  Uiat  such  instances  of  municipal  injustice,  to  use  no 
harsher  term,  are  of  not  unfrequent  occurrence,  and  have  sometimes 
been  met  with  deserved  judicial  reproof  and  condemnation.  Under 
such  circumstances,  if  there  is  anything  in  the  I^islation  or  contract 
that  fairly  shows  that  the  two  powers  are  not  independent  and  con- 
current and  were  not  thus  intended  to  be  exercised,  the  courts  should 
not  press  the  doctrine  of  strict  construction  so  far  as  to  work  injustice 
and  irretrievable  loss  to  the  bondholders  and  stockholders  of  the 
first  company.  The  l^islative  control  over  the  company  by  fixing 
reasonable  rates,  by  taxation,  by  police  r^ulation,  or,  if  necessary, 
by  eminent  domain,  is  ample  to  protect,  if  necessary,  the  public 
against  the  first  company  without  dooming  it  to  destruction  by 
building  or  authorizing  the  building  of  a  rival  system,  when  only 
one  is  necessary  and  when  the  first  cannot  survive  the  municipal 
attack. 

§  1310.  AgreeBwata  by  Hnaldpalitr  to  lattify  or  pay  Tani. — 
When  a  corporation  constructs  water  works  or  other  public  utilities 
for  the  purpose  of  supplying  a  municipality  and  its  inhabitants,  it 
brings  into  existence  property  which  becomes  the  subject  of  taxa- 
tbn  within  the  municipal  limits.  It  is  apparent  that  inasmuch  as 
the  primary  purpose  of  the  corporation  is  to  furnish  water  or  light 
(o  a  city  and  its  inhabitants  upon  reasonable  terms,  the  cost  of  the 
water  or  light  to  the  city  and  its  inhabitants  is  necessarily  increased 
to  the  extent  to  which  its  property  is  subjected  to  taxation.  In 
undertaking  to  construct  water  works  and  lighting  plants,  it  has 
consequently  sometimes  been  stipulated  that  in  consideration  of  the 
furnishing  of  water  and  light  to  the  municipality,  the  city  wUl  pay 
therefor  a  sum  equal  to  the  tax  assessed  against  the  company  by  the 
city  upon  the  value  of  its  property  devoted  to  these  purposes.  Such 
agreements  have  been  attacked  as  viira  vires  on  the  part  of  the 
municipality  as  exempting  property  from  taxation  contrary  to  the 
provisions  of  law;  but  the  courts  have  held  that  a  municipality  may 
make  a  valid  and  fair  and  reasonable  contract  with  a  corporation 
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wherein,  in  consideration  of  the  contract  of  the  company  to  furnish 
a  supply  of  water  or  light  for  municipal  purposes,  it  agrees  to  pa; 
therefor,  in  addition  to  a  specified  sum  of  money,  another  sum  each 
year  equal  to  the  amount  of  the  tax  for  that  year  assessed  against 
the  company,  provided  that  the  consid^^tion  for  this  agreement 
upon  the  paxt  of  the  municipality  is  reasonably  adequate.  Such  a 
contract  when  made  in  good  faith  and  when  its  terms  are  reasooaUe 
and  fair  has  been  held  not  to  be  contrary  to  public  [Mlicy,  and  not 
in  itsetf  to  be  an  exemption  of  the  j»operty  from  taxation  contrary 
to  the  provisions  of  the  law.  But  the  decisions  which  have  recog- 
nized the  validity  of  such  contracts  have  always  been  careful  to 
declare  that  it  is  essential  that  the  contract  should  not  be  intended 
as  a  cover  of  an  illegal  attempt  to  exempt  the  company's  property 
from  taxation.*    If  for  any  reason  the  stipulation  that  the  company 

1  U&ine   Water   Co.   r.    W&terville,  aaeeaa  and  collect  a  tax  against   the 

93  Me.  586.     In  Portland  v.  Portland  property    mentioned,    then    the    city 

Water  Co.,  67  He.  135,  it  was  held  that,  agreed   that,  in  conEideiation   of    the 

pumuant  to  valid  legialative  authority,  reduced  prices  at  which  the  gas  light 

the  city  might  exempt  from  tazation  for  waa  to  be  fumiabed  it  and  its  citizens, 

a  term  of  years  the  property  of  the  it  would  pay  or  ictum  to  the  ctnnpany 

water  company  in  consideration  of  an  all  sums  ot  money  which  it  or  they 

undertaking    and    agreement    by    the  mi^ht  have  been  obliged  to  pay  and 

company  to  furnish  free  of  coat  to  the  which  might  have  been  levied  or  as- 

tnty  a  supply  of  water  for  its  public  seaaed   acainst    the   property   by    the 

municipal  purposes ,   The  court  pointed  dty  in  violation  of  the  spirit  (tf  this 

out  that  the  l^islative  action  followed  contract.     In  an  action  by  the  com- 

by  the  vote  of  the  city  council  pursuant  pany    to   recover   from    the   city    the 

to  it  partook  of  the  nature  of  a  con-  amount  which  it  had  been  obl^ed  to 

tract  with  the  defendant  corporation,  pay  as  taxes  aaseased  upon  ita  property. 

In  Maine  Water  Co.  v.  Waterville,  93  the  court  held  that,  while  a  city  cannot 

Me.  £86,  the  dty  eontraeied  to  pay  to  exempt  a  gaa  company  from  municipal 

the  water  company  each  yeai  a  mm  of  taxation,  it  can  contract  to  pay  for  gas 

Tnonev  tqual  to  aU  laxet  assessed  for  that  a  stipulated  sum  per  lamp  and  in  atUi- 

year  upon  the  property  owned  by  the  tion  thereto  a  sum  for  all  lamps  sup- 

oompany  in  the  city  m  excess  of  the  plied    equivalent    to    the    amount    of 

tax    assessed    upon    a    valuation    of  taxes    imposed    upon    the    company, 

S25,000  for  and  during  the  remainder  provided  this  additional  sum  is  a  fair 

of  uie  term  of  a  contract  for  the  supply  and  just  allowance  to  compensate  for 

of  water.    It  was  held  that  this  was  a  the  actual  value  of  the  services  and 

valid  contract  and  that  it  did  not  mean  the  stipulation  is  bona  Jide  and  not  in 

exemption  from   taxation  if  the  con-  the  nature  of  an  evaaion  of  the  law 

sideration  for  the  agreement  upon  the  prohibiting  an  exemption  from  taxes, 
part  of  the  city  was  reasonably  ode-         In   Gisnt  v,   Davenport,   36   lows, 

quat«.     Upon  an  examination  of  the  396,  an  ordinance  provided  that  ihe 

facta  the  court  held  that  the  consider-  water  company  should,  during  the  life 

ation  for  the  agreement  was  adequate,  of   the   grunt,    furnish   water   free   of 

In  Cartersville  Imp,  Gas  &  Wat«r  charge  to  all  public  schools  and  to  ail 

Co.  V.  Cartersville,  89  Ga.  683,  the  city  city   buildings   and   for   certain   other 

agreed  that  it  would  exempt  or  caused  purposes  "and  in  consideration  of  the 

to  be  exempted  from  munici  pal  taxa-  foregoing  provisions  the  said  ccHnpany, 

tion  all  the  property  of  the  company  of  during  uie  term  of  twenty-five  j^rs, 

a  term  of  five  years,  and  that  if  the  city  shall    oe   exempt   from   aO   municipal 

should  at  any  time  during  the  five  taxation    on    the    franchises    hereby 

y^rs  find  it  was  obliged  by  a  decree  of  granted  and  all  property  owned  by 

any  court  or  by  operation  of  law  to  said  company  and  actuiuly  lequirra 
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shall  be  released  from  taxation  in  consideration  of  the  rendition  of 
services  by  it  proves  to  be  void,  the  company  can  recover  for  the 
water  or  light  furnished  under  the  arrangement' 

for  the  ecoaomie&l  management  of  tbe  recdve  a  definite  sum  «ach  year  and  in 
works  aforesaid."  Tbe  court  held  that  addition  thereto  a  sum  equal  to  one  half 
the  ordinance  was  vaHd ;  that  when  the  of  ita  taxea  paid  in  excess  of  one  thou- 
wholc  ordinance  was  construed  to-  eand  dollars.  The  court  sustained  the 
gether  it  did  not  amount  to  exemption  contract  as  merely  furnishing  a  mode 
from  taxation ;  that  it  in  eSect  applied  of  computation  by  which  the  sum  to  be 
the  taxes  as  they  would  otherwise  be-  paidannually  by  the  city  for  water  Bup- 
corae  due  in  part  payment  of,  or  in  part  plied  should  be  ascertained.  In  Lud- 
consideration  for  the  water  rent.  In  ington  Water  Supply  Co.  o.  Luding- 
Bartholomew  v.  Austin,  85  Fed.  Rep.  ton,  119  Hich.  480,  it  was  held  that  a 
359,  tbe  contract  between  the  water  contract  whereby  a  city,  as  part  con- 
company  and  the  city  provided  that  dderatjon  for  a  water  supply,  agreed 
the  cj^  should  have  the  ti^ht  to  use  to  pay  all  taxes  levied  against  the 
water  fite  of  charge  for  Qushing  sewcra,  property  i^  the  water  company  in  ex- 
for  the  fire  department  buildings,  city  oeea  of  a  certain  amount  during  the 
hall  and  public  achools,  and  for  water-  continuance  of  the  contract,  waa  not 
ing  places  &c.,  "in  consideration  of  invalid  as  an  attempt  to  exempt  the 
alToi  which  the  property  of  the  city  company's  property  from  taxation  in 
water  company  ehali  oe,  and  the  same  excess  of  the  amount  named.  See  also 
is  hereby,  exempted  from  municipal  Alpena  City  Water  Co.  v.  Alpena,  130 
taxation  during  the  full  term  for  which  Mich.  518;  Washburn  v.  Waahbum 
the  contract  is  executed."  The  court  Waterworks  Co.,  120  Wis.  575. 
held  that  the  contract  was  valid,  and  In  Monroe  Water  Works  Co.  v.  Mon- 
that  the  meaning  of  the  provision  was  roe,  110  Wis.  11,  an  ordinance  granting 
not  to  grant  an  exemption  from  tax-  a  franchise  to  use  the  city  streets  for 
ation.  But  see  Columbia  Ave.  Sav-  laying  water  mains,  &c.,  and  contract 
ings  Fund,  &c.,  Co.  *.  Dawaon,  130  in^  for  a  supply  of  water  to  the  city. 
Fed.  Rep.  1^  175.  stipulated  that  the  city  should  "i>ay 
In  Utica  Water  Works  Co.  p.  Utica,  each  year  to  said  grantee  in  addition 
31  Him  (N.  Y.),  42S,  431,  the  contract  to  the  hydrant  rentals  herein  specified, 
between  the  water  company  and  the  a  sum  equal  to  the  amount  of  the  State, 
city  provided  that  for  tne  water  ser-  county,  and  city  taxes  which  may  be 
vice  fumiBhed  by  the  company  for  mun-  levied  upon  such  portions  of  said  water 
idpal  purposes  the  company  was  to  works  plaint  as  is  located  on  the  streets 


'  Bartholomew  v.  Austin,  86  Fed.  stitution    property  could   not   beex- 

B«p.    359;     Columbia    Ave.    Savings  empted  from  taxation  unless  it  was 

Fund,  &c.,  Co.  r.  Dawson,  130  Fed.  ^'actually  used  for  church,  school,  or 

Rep.    152,   175.     In  New  Orleans  v.  charitable    purposes,"    but    that    the 


for   fires   and    other   public    purposes  act  of  the  legislature  and  by  the  par- 

"and    in    consideration    thereof    the  ties  the  exact  consideration  for  the  free 

franchises  and  property  of  said  New  supply   of   water.     A   city   leaaed_  a 

Orleans  Water  Company  used  in  ac-  building   for  a   water  office,   agreeing 

cordance  with  the  act  shall  be  ex-  to  rebate  the  water  rate  theteon,  as 

empted  from   taxation,  State,  muni-  part  of  tbe  rent  payable  by  it._  It  waa 

cipal,  and  parochial."     A  contract  was  held    that   in   an   action   agunst    the 

made  between  the  company  and  the  city  for  rent,  the  lessor  could   recover 

city  in  accordance  with  the  legislative  the   amount   of  rebate   to   which  the 

enactment,  but  the  city  subsequently  lessor  was  entitled  under  the  lease,  and 

assessed  and  brought  suit  against  tbe  which  the  city  had  refused  to  allow, 

company  for  taxes.     The  court  held  Chicago  v.  English,  180  lU.  476,  aff'g 

that  the  city  was  entitled  to  judgment,  60  111.  App.  1^. 
since  by  express  provision  of  the  Con- 
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S  1311.  Braacb  of  Oonditiaiu  b;  Oonqtany;  Forfcltora;  l^>edSe 
P«rfoniiaiica.  —  Every  grant  of  a  franchbe  in  the  legal  sense  of  the 
word,  whether  corporate  or  otherwise,  w  fnade  rubjed  to  the  eondUion 
that  the  privileges  and  franchises  conferred  shall  not  be  abused  or 
so  employed  as  to  defeat  the  purpwse  of  the  grant,  and  that  when 
abused  or  misemployed  they  may  be  ivithdravm  or  resumed  in  such 
way  and  by  such  modes  of  procedure,  either  at  law  or  in  equity, 
as  are  consistent  with  established  legal  principles.  Althou^  no 
such  condition  may  be  expressed  in  the  charter  or  grant  of  the  fran- 
chise, it  is  necessarily  implied  as  an  incident  thereto.'   The  franchises 

aod  public  grounds."  For  a  number  ahould  be  enforced.  FiKnkfort  r. 
of  years  the  city  only  levied  tasea  upon  Capital  Gas  &  Elect.  L.  Co.  {Kj.}, 
the  real  estate  of  the  water  company,  29  S,  W.  Rep.  855.  Subeequent]^, 
butin  1898itfi8aessodtheentireayBtem,  b^  a  contract  between  the  same  muni- 
including  franchise  rights,  privil^a^,  cipolity  and  the  same  coirioTBtioa, 
real  estate,  pipes,  hydrants,  &c.  The  electric  light  was  aubedtuted  for  oa 
water  company  paid  the  tax  so  a»-  and  a  new  contract  was  made.  Tbe 
oessed  and  brought  suit  against  the  new  contract  stipulated  that  the  citT 
dty  for  a  sum  which  it  allied  was  the  should  pay  for  street  lighting  "micD 
portion  of  the  tax  asaessea  applicable  further  sums  each  year  as  eball  be 
to  the  portions  of  the  plant  located  in  equal  to  the  city  tax  of  even/  kind  re- 
the  public  etieets.  The  court  held  that  quired  to  be  paid"  by  the  company 
the  agreement  was  not  invalid  as  an  "including  therein  any  osaeasmente 
exemption  of  property;  that  it  was  for  city  taxation  on  ita  capital  stock 
competent  for  the  city  and  the  com-  in  the  hands  of  its  stockholders." 
pany  to  agree  that  as  the  price  of  ser-  Tbe  Constitution  required  all  prop- 
vices  to  be  rendered  the  city  would  pay  erty  not  expressly  exempt  by  it  to  be 
a  sum  equal  to  the  amount  of  munici'  ta»ed  ad  wdorem  at  its  actual  cash 
pal  taxes  to  be  levied;  but  that  inas-  value.  It  was  held  that  the  stipula- 
much  as  it  appeared  that  there  was  no  tion  was  not  for  the  payment  of  taxes 
means  by  which  the  tax  could  be  ap-  upon  the  plant  of  the  company  only, 
portioned  between  the  propertv  in  but  was  for  exemption  from  tazaUon 
the  streets  and  the  property  elaewhere,  upon  all  the  property  of  the  company 
and  as  under  the  existing  rule  of  as-  including  its  corporate  fraiicliiseej  tioi 
sessment  the  plant  had  to  be  assessed  the  stipulation  was  therefore  void  as 
as  a  whole,  it  was  impossible  to  es-  attempting  to  evade  the  constitutional 
tablish  any  basis  for  the  enforcement  provision.  Frankfort  v.  Capital  Gas 
of  the  stipulation  and  the  water  com-   &  Elect.  L.  Co.  (Ky.),  06  S.  W.  Rep. 


_    ay  could  not  recover.  870.      Under   the   Kentucky   Conatitu- 

A  city  sold  its  gas  plant,  and  the  tion  in  force  in  1888,  a  city  could  not 

buyer    in    connection    with    the    sale  agree  with  a  water   company  to    ex- 

enteied    into   a    contract   to   furnish  empt  ite  property  from  taxation  as  a 

light   for  tbe   use   of  the   inhabitants  part  of  the  consideiation  of  a  contract 

and    in    lighting    the    public    streets,  for  water  for  fire  and  dcHueatic  pur- 

The   contract   contained   a   provision  poses.     Dayton  v.  Bellevue  Wal^  & 

that  the  property  sold  and  all  addi-  F.  G.  Co.  <Ky.),  68  S.  W.  Rep.  142. 

tioDs  should  be  exempt  from  the  pay-  '  New  Orleans  Waterworlis  Co.  t>. 

ment  of  all  city  taxes,  and  if  it  should  Louisiana,    185  U.  S.  330;    State  •. 

be  determined  that  the  city  had  not  Twin   aty   Water   Co,     98   Mo,   214; 

the  power  to  make  an  exemption  from  State  v.  Portage  City  Water  Co^  107 

d^  taxes,   then  all  sums   which   the  Wis.    441.      In    New    Orteana    Water 

buyer  shoiild  pay  tor  city  taxes  should  Works   Co.   v.    Louisiana,    185   U.    &, 

be  added  to  the  sum  stipulated  to  be  336,  the  United  States  Supreme  Court 

paid    for    lighting    the    city    streete.  held  that  a  forfeiture  of  the  franchise 

It  was  held  that  as  the  exemption  was  of  a  water  company  in  an  action  by 

part  of  the  consideration  indudng  the  the  State  through  its  attorney  Keuenl 

purchase  of  the  property,  ite  terms  for   ill^ally  exacting  and   coOecting 
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and  privileges  of  a  public  service  company  organized  for  the  pur- 
pose of  furnishing  water  or  light  to  a  community,  to  use  the  streets 
and  hi^ways,  and  to  transact  the  business  for  which  it  is  incor- 
porated, being  derived  from  the  State,  these  ri^ts  and  privileges 
may  be  Teautaed  by  the  State  in  a  direct  proceeding  by  quo  vxirranto 
commenced  by  it  to  forfeit  them  for  a  failure  to  comply  with  the 
conditions  upon  which  they  are  granted,  and  some  cases  hold  that 
the  remedy  by  the  State  is  exclusive  and  that  the  franchises  and 
privileges  of  the  corporation  cannot  be  forfeited  in  any  other  way.' 

nmter  ntes  th&n  those  permitted  hj  State  n.  Twin  Village  Wftter  Co.,  98 
Uw,  did  not  impair  the  obligation  of  Me.  214.  A  provision  of  an  ordinance 
any  contract,  or  deprive  the  water  of  an  lUinoit  city  relating  to  a  water 
MMnpany  of  ite  property  without  due  works  company,  tli&t  if  the  company 
proceaB  of  law,  or  othenrise  violate  sliall  fail  to  furnish  the  inhabitants 
any  provimon  of  the  Federal  Const!-  of  the  city  water  fit  for  drinkiiig  and 
tuaon.  This  detennination  woa  made  domestic  purposes,  the  munidpalitv 
upon  tLe  general  principle  that  fran-  may  give  the  company  notice  of  such 
obises  or  privileges  granted  by  the  failure,  and  if  the  company  does  not 
State  have  the  tacit  condition  an-  within  a  period  prescribed  by  the  ordi- 
nexed  to  them  that  they  may  be  nance  maintain  such  filtering  process 
lemuned    by   the    government    under  as  will  make  water  suitable  for  these 

i'udicial  proceedings;  and  the  author-  purpoees,  then,  unUl  it  is  made  fit,  th« 
ty  for  so  holding  was  found  in  the  municipality  shall  be  relieved  from  pay- 
implied  conditions  which  are  attached  ing  hydrant  rentals,  is  valid  as  a  pro- 
to  grants  of  the  franchise  or  right  to  viuon  for  stipulated  and  liquidated 
exist  as  a  corporation.  Citing  Teirett  damages,  does  not  provide  for  a  for- 
V.  Taylor,  9  Cranch  (U.  B.),  43;  Chicago  feiture,  and  exempts  the  municipality 
Life  Ins.  Co.  v.  Needles,  1 13  U.  8.  574,  from  liabiUty  to  pay  for  hydrant  during 
679;  Mumma  v.  Potomac  Co.,  8  Pet.  such  period.  Illinoie  Trust  &  Savings 
(U.  8.)  281,  287.  Bank  *.   Pontiac,    112   111.  App.   546, 

A  frcmchiae  to  famuh  a  etlu  and  its  sCTd  212  111.  326. 
inhabitants  with  wat«r  or  ^ht  And  *  State  v.  Hadison  St.  H.  Co.,  72 
to  use  the  streets  therefor  is  not  a  Wis.  612  (failure  to  comply  with  con- 
ojrporatt  franchise,  or  dependent  upon  ditiona  of  street  railway  franctuse). 
corporate  existence,  and  a  protxeding  Ashland  v.  Wheeler,  88  Wis.  607; 
by  the  State  to  forfeit  it  may  be  Wright  v.  Milwaukee  Elect.  R.  &  L. 
brought  whether  the  company  be  a  di>-  Co.,  95  Wis.  29;  Stedman  e.  Berlin,  97 
fnesHe  or  Ionian  corporation.  State  p.  Wis.  505  faction  by  taxpayer  to  set 
Portage  City  Water  Co.,  107  Wis.  44!.  aside  franchise  of  water  company  for 
When  no  time  is  fixed  by  statute  or  by  fraud)  :  State  c.  Portage  City  Water 
ordinance  within  which  the  fnncliiBe  or  Co.,  107  Wis.  441  (failure  to  perfonn 
privileges  should  be  exercised,  the  law  conditions  of  contract  or  onlinance 
requires  them  to  be  exercised  within  a  eranting  franchise  to  water  company); 
rauonabU  Ume.  State  t>.  Twin  Village  Kaukauna  Elect.  L.  Co.  v.  Kaukauna, 
Water  Co.,  98  Me.  214.  When  a  cor-  114  Wis.  327 ;  Gas  &  Water  Co.  v. 
Deration  has  by  charter  two  dieiinct  Downingtown,  193  Pa.  255. 
franckiaai  or  privileges,  e.  g.,  to  furnish  In  considering  the  question  whether 
water  for  domestic  and  municipal  uses  the  franchise  of  a  water  or  gas  light 
and  tofumisb  electric  light  for  lighting  company  to  use  the  city  streets  to  trans- 
tbestreetsandfortheuseofindividuaU,  act  Dusiness  in  the  locality  con  only 
the  franchise  or  privilege  for  fumi^-  be  attacked  by  the  State,  tne  Supreme 
ing  electric  light,  being  distinct  and  Court  of  Wisconsin  differentiated  be- 
■eparato  from  the  franchise  or  privi-  tween  the  various  conditions  _  of  the 
lege  to  furnish  water,  may  be  foileit^  ordinance  or  contract  containing  the 
in  a  proceeding  by  the  State  for  non-  grant  of  the  franchise.  It  divided  con- 
user,  although  no  ground  of  forfeiture  ditiona  of  such  ordinance  or  contract 
be  shown  as  to  the  water  franchise,  into  two  classes,  one  liaving  referenco 
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But  when  it  is  considered  that  the  franchises  and  privileges  of  water 
and  light  companies  are  usually  brought  into  existence  by  an  affirm- 
ative act  on  the  part  of  the  municipality,  —  either  in  granting  the 
ri^t  and  privilege  to  use  the  city  streets  under  its  power  to  provide 
water  or  light  for  the  use  of  the  city  and  its  inhabitants,  or  to  con- 
tract therefor,  or  by  giving  its  consent  to  the  use  of  the  streets  under 
a  condition  attached  to  a  franchise  or  right  granted  by  statute,  —  it 
is  apparent  that  any  rule  of  law  which  confines  the  remedy  to  an 
action  by  the  State  and  precludes  any  action  by  the  munici[>ality, 
does  not  fully  meet  the  exigencies  of  the  situation.  And  therefore 
some  courts  have  adopted  the  view  that,  while,  in  a  sense,  the  privi- 
ly of  the  grantee  of  the  right  to  occupy  the  streets  for  the  purpose 
of  furnishing  water  or  light  is  in  the  nature  of  a  franchise,  such 
franchise  does  not  have  its  legal  basis,  or  entire  legal  basis,  in  the 
fact  that  the  State  has  conferred  the  privilege,  but  also  and  chiefly 
in  the  fact  that  the  franchise  or  privilege  was  created  or  brou^l 
into  existence  by  the  city  within  its  charter  powers  to  contract  in 
reference  to  the  use  of  its  streets  and  on  these  and  like  grounds  have 
refused,  and  as  we  think  properly  refused,  to  limit  the  right  to  main- 
tain an  action  to  annul  the  franchise  to  an  action  by  the  State.*  And 
whatever  may  be  the  exact  nature  or  origin  of  the  franchise  or  privi- 
ly, the  Supreme  Court  of  the  United  States  has  held  that  when  an 
ordinance  granting  a  franchise  shows  that  it  is  made  for  the  purpose 

to  the  franchisa  or  privil^^,  and  the  charter  therefor  was  forfeited  by  fftil- 
other  to  the  contractual  elomeitt  in-  ura  to  furnish  an  adequate  aupi^. 
volved  in  the  furnishing  of  water  or  The  court  held  that  the  borough  could 
light  to  the  municipali^.  Thus,  in  an  not  set  up  this  defence  to  the  suit,  its 
electric  tight  francnise  or  oontiSiCt,  it  remedies  tteing  (1)  proceedings  under 
has  said  that  breaches  of  the  condi-  a  statute  to  compel  an  adequate  supply, 
tiona  which  relate  to  the  burying  of  or  (2)  revocation  of  the  compaay'a 
wires  or  painting  of  poles  ar«  ^rmane  charter  by  the  le^^ature,  or  (3)  pro- 
only  to  tke  franchise.  A  condition  for  oeedings  for  forfeiture  by  writ  of  9110 
the  giving  of  a  bond  to  protect  the  inarraTiio, 

dty  from  damages  growing  out  of  the  Combination  between  the  only  ram- 
exercise  by  its  grantee  u  the  privi-  paniea  in  a  city  fixing  price  of  gas  and 
leges  granted,  and  for  the  faithful  per-  agreeing  as  to  division  of  customers 
formance  of  all  the  terms  and  provi-  held  ground  for  forfeiture  of  franchise 
nons  of  the  ordinance,  applies  both  to  at  suit  of  State  as  a  restriction  on  com- 
the  franchise  and  to  the  contract;  petition.  State  v.  Portland  Nat.  Gas 
while  stipulations  for  the  furnishing  of  Co.,  153  Ind.  483.  Illegality  of  corn- 
light  to  the  city  have  reference  entirely  bination  or  agreement  as  to  diviaiaD  of 
to  the  contmctual  element  of  the  con-  territory  and  as  to  rates  between  two 
tract,  and  have  no  coimection  with  the  gas  companies  supplying  the  same  city, 
franchises.  See  Kaukauna  Elect.  L.  See  Dibbs  p.  Baltimore  Consolidated 
Co.  ti.  Kaukauna.  114  ^Tis.  327.  In  Gas.  Co.,  130  U.  S.  396. 
Gas&WaterCo.  11.  Downingtown,  193  >  St.  Qoud  v.  Water,  Light  & 
Pa.  255,  the  company  brought  a  suit  Power  Co.,  8S  Hinn.  329.  See  also 
to  enjoin  the  borough  from  interfer-  Palestine  Water  &  Power  Co.  v.  PaleB- 
ing  with  its  exclusive  franchises  to  fur-  tine,  91  Tex.  540,  afPg  (Tex.  Civ.  App.) 
nish  water.    The  defence  was  that  tlie  41  S.  W.  Rep.  629. 
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of  supplying  a  city  and  its  inhabitants  with  water  for  public  and 
private  use  and  requires  that  the  works  shall  be  increased  in  capacity 
a^  the  growth  of  the  city  and  its  needs  require;  that  there  shall  be 
mains  of  a  sufficient  size  to  fumbh  all  the  water  required  by  the  city 
and  its  inhabitants;  that  the  watersupplied  shall  begood,  clear  water; 
that  the  source  of  supply  shall  not  be  contaminated  by  sewage ;  and 
that  sufficient  pressure  shall  be  furnished  for  the  extinguishment  of 
fires,  these  stipulations  constitute  a  continuing  obligaHon  on  the  part 
of  the  grantee;  and  the  right  to  the  continued  enjoyment  of  the 
franchise  (which  is  the  consideration  for  their  performance)  is  da- 
pendeni  upon  the  continved  performance  of  this  obligaUon  by  the 
grantee.  When  a  contract  —  such  as  a  contract  for  a  supply  of 
water  —  b  made  as  an  incident  to  a  franchise  to  use  the  city  streets, 
the  ability  of  the  company  to  continue  to  furnish  water  according  to 
the  terms  of  the  contract  is  a  condition  precedent  to  the  continuance 
of  the  right  of  the  company  to  use  the  streets  of  the  city  and  to  fui^ 
nish  water  during  the  life  of  the  franchise;  and  when,  after  a  reason- 
able time,  the  water  company  has  failed  to  comply  with  the  condi- 
tion as  to  the  quality  and  quantity  of  water,  the  city  has  a  right  to 
treat  the  contract  as  terminated  and  to  invoke  the  aid  of  a  court  of 
equity  to  enforce  its  rescission.  A  suit  for  specific  performance  of 
the  contract  or  a  suit  to  recover  damages  for  its  non-performance 
would  be  a  wholly  inadequate  remedy  in  such  a  case.  The  danger 
to  the  health  and  lives  of  the  inhabitants  from  impure  water,  and 
the  continued  exposure  of  property  in  the  city  to  destruction  from 
fire  by  an  inadequate  supply  of  water,  are  public  matters  peculiarly 
under  the  care  of  the  municipality,  and  it  is  entitled,  if  necessary  for 
their  protection,  to  maintain  a  suit  to  declare^the  contract  forfeited 
and  rescinded  for  failure  to  comply  with  its  conditions.* 

'  Farmers'  Loan  Sc  Tr.  Co.  v.  GaJea-  ita  inhabitants.  It  also  provided  for  a 
bunr,  133  U.  S.  156.  test  of  the  mains  at  the  place  of  their 

The  city  of  Galesburg  granted  a  manufacture;  the  character  of  the  fire 
franchise  for  thirty  years  to  construct  hydrants  to  be  rented  by  the  city; 
and  maintain  withm  and  near  the  and  that  there  should  be  a  test  of  the 
city  water  works  for  supplying  it  and  capacity  of  the  water  works  on  their 
its  inhabitants  and  those  of  the  ad-  completion.  It  also  stipulated  that 
jacent  territoiy  with  water  for  pubHc  the  water  supplied  should  t>e  good 
and  private  use,  and  to  une  the  streets,  clear  wat«r  and  the  source  of  supply 
^c.  of  the  city  within  its  present  and  should  not  be  contaminated  by  sewer- 
future  corporate  limits  for  placing  age.  The  franchise  rights  under  this 
mains,  &c.  The  ordinance  required  ordinance  were  transferred  to  a  cor- 
that  pumping  engines  should  bo  fur-  poration,  which  proceeded  to  construct 
nished  of  a  specified  capacity,  a  stand-  the  works.  Upon  their  completion,  a 
pipe,  and  not  less  than  eight  miles  of  test  of  the  works  was  made  and  an 
mains  for  the  distribution  of  water  of  ordinance  was  passed  accepting  the 
a  sufficient  sii«  to  furnish  all  the  water  works  as  sufficient.  The  company 
required  for  the  wants  of  the  city  and  thereafter   made   vaiioua   eSorts   to 
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The  right  of  a  municipality  to  have  a  eaniract  declared  forfeited  and 
reaeinded  does  not  necessarily  rest  upon  ejcpress  terms  of  forfeiture  for 

supply  the  city  with  water  of  the  after  it  had  exeroioed  the  right  to 
quality  and  in  the  quantity  called  for  reaund.  it  was  held  that  the  city  wai 
by  the.  ordinance,  but  failed  to  do  so.  emiitolAy  berand  to  -pay  therefor,  and 
although  full  opportumty  was  aSorded  the  measure  of  compensatioD  was 
by  the  city.  The  water  furnished  was  fi:^  at  eight  per  cent  per  annum  od 
filthy  in  character,  polluted  by  drain-  the  coot  of  a  plant  to  furmnh  fire  pro- 
age,  Btagnant  and  wholly  unfit  for  use,  tection.  Grand  Haven  v.  Gnnd 
unhealthy  and  dangerous  to  life.  Haven  Water  Works  Co.,  119  Hieh. 
E^hteen  montha  after  the  works  had  652.  The  mere  fact  that  for  a  period 
been  tested,  the  city  passed  an  ordi-  of  fifteen  yeais  a  city  has  been  served 
nance  repealin|;  the  francluse  and  de-  unwholesome  water  doea  not  atop  it 
daring  all  pnvileges  granted  to  be  from  Tequiring  that  the  water  ccsn- 
null;  and  thereafter  Sled  a  bill  setting  pany  comply  with  its  contract  to  far- 
forth  the  facts  and  asking  that  all  rights  nis\  pure  water,  especially  when  it 
conferred  by  the  ordinance  and  con-  appears  that  pratests  were  made  and 
tract  be  declared  to  be  annulled.  It  notice  given  to  the  company  of  ita 
was  held  that  the  city  made  out  a  case  violation  of  the  contract.  St.  Cloud 
entitling  it  in  equity  to  a  rescission  of  r.  Water,  Light  £  Power  Co.,  88  Minn, 
the  contract.  Fanners'  Loan  &,  Trust  329.  BimdlwUieri  at  a  water  company 
Co.  V.  Oalesburg,  133  U.  S.  166.  This  wciired  by  mortgage  of  ite  property  and 
decision  has  been  followed  and  ap-  franchiBes  acquire  their  nKhts  subjecrt 
plied  in  Grand  Haven  v.  Grand  Haven  to  conditions  in  the  franchise  requir- 
Water  Works,  99  Uich.  106;  St.  ing  the  continued  rendition  of  aervicea 
Ooud  V.  Water,  L^ht  A  Power  Co.,  88  and  have  no  greater  righte,  as  uiainst 
Mjnn.  329 ;  Meridian  Waterworits  Co.  a  suit  to  forfeit  the  f lanchiae  for  jaiiure 
V.  Meridian,  85  Miss.  515;  Palestine  Xa  comply  with  ite  condmona,  than 
Water  &,  Power  Co.  v.  Palestine,  91  the  company  itself.  Farmers'  Loan 
Tex.  540,  aff'g  (Tes.  Gv.  App.)  41  A  Trust  Co.  v.  Galesburg,  133  U.  a 
8.  W.  Rep.  659.  See  also  Bohvar  v.  156.  It  has  been  said  that  the  dty 
Bolivar  Water  Co.,  62  N.  Y.  App.  Div.  council  has  no  atithority  to  icoiw  t)te 
484;  Harrodsburg  Water  Co.  v.  Har-  right  of  the  public  to  revoke  a  frui- 
rodsburg  (Ky.),  73  8.  W.  Rep.  1032;  chise  which  has  been  abused  by  the 
Burlington  Water  Works  Co.  v.  Bur-  grantee.  Palestine  Water  &  Power 
lington^  43  Kan.  725;  Winfield  v.  Win-  Co.  v.  Palestine,  91  TeiL  540;  dting 
fieQ  Water  Co.,  61  Kan.  70;  Topeka  Morris  v.  State,  66  Tex.  63.  But  see 
«.  Topeka  Water  Co.,  58  Kan.  349.  Qaleaburg  Com  and  others  dted  lupro. 
When  an  ordinance  granting  a  An  ordinance  giving  an  Ktdusi'w 
water  franchise  contains  a  stipulation  franchise  for  water  purpoaes  reserved 
that  it  should  be  voidable  at  the  in-  to  the  ciW  the  right  to  purckam  at  in- 
stance oF  the  city,  so  far  as  it  required  tervals  of  fifteen  years.  The  supply 
the  payment  of  money,  upon  the  judg-  proved  to  be  unsatisfactory,  and  tti 
ment  of  a  .court  of  competent  junsdic-  company  was  placed  in  the  hands  trf 
tion,  whenever  there  should  be  a  sub-  receivers  appointed  at  the  instance  <rf 
stantial  failure  of  such  supply,  or  a  the  bondholders.  The  dty  praposed 
like  failure  on  the  part  of  tl^  com-  to  build  its  own  works,  ana  thereuptM 
pany  to  perforro  its  agreemente,  and  an  action  was  brought  by  ttie  trustee 
that  until  the  contract  should  have  for  the  bondholders  to  enjdn  Ute 
been  so  avoided,  the  city  should  not  city  from  doing  so.  The  city  Sled  a 
erect,  or  maintain,  or  become  interested  cross  bill  to  forfeit  the  franchise  for 
in  other  water  works,  the  ciiy  carmot  de-  failure  to  perform  the  franchise  obliga- 
dore  the  contract  avoided  for  failure  to  tions.  Pending  the  litigation  vkI 
furnish  a  supply  ot  water  and  proceed  various  n^otiaoons,  the  bondholden 
to  construct  ita  own  works  wiilunU  an  attempted  to  improve  the  supply.  It 
adJTidicatum  of  the  nullity  of  the  con-  was  held  that  tne  bondholders  were 
tract.  Walla  Walfa  v.  WaUa  Walla  entitled  to  an  injunction  to  mtnin 
Water  Co.,  172  U,  S.  1.  Where  a  an  infringement  oi  the  exdusive  frvi- 
water  contract  was  declared  rescinded  chise,  but  that  inasmuch  as  the  dty 
by  a  court  of  equity,  and  the  city  con-  was  entitled  to  relief  by  reason  of  the 
tinued  to  use  water  for  fire  protection  defective     peifonnance,     Uie     leiief 
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breach  of  coDditions  set  forth  in  the  ordinance  granting  the  franchise. 
It  exists  inherently  in  the  nature  of  the  contract  obligations,  and  in 
thb  respect  the  municipalit;  occupies  no  different  position  from  that 
of  an  individual  seeking  the  assistance  of  the  courts  to  be  relieved 
from  the  obligations  and  burdens  of  a  contract,  which,  by  the  con- 
duct of  the  other  party,  have  become  intolerable.'  But  a  forfeiture 
will  not  be  enforced,  or  the  contract  cancelled  and  annulled,  where 
the  failure  to  comply  with  its  terms  has  been  accidental  or  occasional 
and  reasonable  cause  can  be  shown  for  excusing  the  same,  but  only 
when  it  appears  that,  persistently  and  in  opposition  to  the  will  of  the 
people,  there  has  been  a  continued  purpose  on  the  part  of  the  grantee 
not  to  comply  with  the  contract,  justifying  the  city  in  accepting  the 
grantee's  attitude  as  a  deliberate  intention  to  violate  the  contract* 

granted  should  take  the  form  of  a  to  furnish  "first-class  fire  protection"; 
decree  denying  any  injunction  on  the  and  that  the  fact  that  additioDS  and 
condition  that  tlra  eih/  should  buy  the  betterments  were  made  on  the  plant 
j^nt  at  a  value  to  be  fixed,  at  the  after  the  suit  to  cancel  the  contract 
election  of  the  cily,  either  by  a  master  was  begun  did  not  estop  the  city  from 
or  by  arbitrators  or  appraisers  ap-  insisting  upon  the  forfeiture,  the  ex- 
pointed  pursuant  to  the  contract  and  tensions  and  improvements  being  the 
ordinance.  Mercantile  Trust  &  De-  act  of  a  volunteer.  Meiidiaa  Wat«r. 
posit  Co.  V.  Columbus,  161  Fed.  Rep.  works  Co.  v.  Meridian,  85  Hiss. 
135.  fil5. 

A  suit  was  brought  to  cancel  a  In  DuBois  v.  DuBois  City  Water- 
water  contract  for  breach  of  condi-  works  Co.,  176  Pa.  430,  it  was  held  that 
tions.  The  statute  authorized  the  e<^uity,  as  a  general  rule,  will  only  re- 
municipality  to  contract  for  "a  suffi'  scmd  a  contract  on  the  ground  of 
cient  supply  of  pure  and  wholesome  fraud,  mistake,  turpitude  of  consider- 
wator,"  But  required  that  the  con-  atioc,  or  circumstances  entitling  to 
tract  "shall  be  guarded  and  carefully  relief  on  the  principle  of  quia  timet; 
drawn  so  as  to  secure  the  city  in  the  and  hence  that  where  a.  contract  be- 
perfonnance  of  the  same.  The  tween  a  borough  and  a  water  corn- 
statute  also  provided  that  rights  of  wa^  pany  provided  that  water  for  the 
should  only  be  granted  on  the  condi-  trarough  supply  should  bo  drawn  only 
tion  that  the  company  f'shall  furnish  from  certam  designated  land,  and  it 
an  abundant  supply  of  pure  and  turned  out  that  there  was  not  sufficient 
wholesome  water. '  The  contract  water  at  the  designated  source  to 
named  different  sizes  of  pipes  tliat  supply  the  borough,  the  failure  of  the 
might  be  used  by  the  company.  It  water  company  to  furnish  to  the 
was  held  that,  under  a  contract  for  borough  a  sufficient  supply  of  water, 
a  supply  of  "pure  and  wholesome  arising,  as  it  did,  from  a  mtOual  mia- 
water,"  the  water  supplied  need  not  take  o/  the  partiet  was  not  sufficient  to 
be  perfectly  pure  to  r>e  wholesome,  justify  a  court  of  equity  in  cancelling 
but  must  be  reasonably  pure  and  the  contract.  In  so  holding  the  court 
wholesome;  that  the  city  contracted  was  careful  to  say  that  it  did  not  in- 
fer results,  and  not  merely  for  a  supply  tend  to  rule  that  a  wilful  and  podtive 
according  to  the  then  conditions;  refusal  to  perform  a  contract  under 
and  that  the  approval  of  samples  of  circumstances  which  practically  pre- 
water  to  be  furmshed  and  of  the  plan  vent  the  party  aggrieved  from  enter- 
of  the  reservoir  did  not  estop  the  city  ing  into  another  might  not  afford 
fromattacking  the  quahty  of  the  water;  ground  for  equitable  cancellation. 
that  although  the -"con  tract  designated  '  St.  Qoudn.  Water,  Light  A  Power 
the  sizes  of  pi[>es  which  might  be  used,  Co.,  83  Minn.  329;  Palestine  Water  A 
the  use  of  pipes  and  mains  of  the  Power  Co.  v.  Palestine,  91  Ter.  640. 
specified  sizes  did  not  excuse  a  failure       *  Winfield  v.  Winfield  Water  Co., 
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And  if  it  sliould  appear  that  the  grantee  of  the  franchise  ma;  be 
able  to  comply  with  the  contract  in  the  future  and  furnish  water  in 
accordance  therewith  if  given  reasonable  time,  the  decree  of  the 
court  may,  in  furtherance  of  justice,  provide  that  the  contract  wiU 
be  annulled  and  the  franchise  cancelled  only  at  a  time  certain, 
within  which  the  grantee  should  be  given  the  privilege  of  comply- 
ing with  the  contract.'  The  law  does  not  look  with  favor  on  for- 
feiture, and  if  ano^er  remedy  is  available  by  which  the  city  can 
obtain  just  redress,  an  annulment  of  the  contract  will  not  be  deCTeed,' 
It  has  also  been  held  that  when  a  city  has  secured,  for  the  benefit  of 
its  citizens,  agreements  on  the  part  of  a  water  company,  as  a  condi- 
tion of  the  granting  of  a  franchise,  to  fumbh  water  for  the  use  of  the 
city  and  its  inhabitants,  it  may  maintain  an  action  in  a  court  of 
equity  for  the  specific  "perfurmance  of  these  agreements,  e.  g.,  a,  stipu- 
lation that  the  water  should  be  properly  filtered.*    And  it  has  been 

fil  Kao.  70;  St  Cloud  v.  Water.  Light  enforce  the  cootnct  between  the  water 

ft  Power  Co.,_88  l£iiui.  320;  El  R^o  company  and  the  dty,  and  to  recover 

«.  El  Reno  Water  Co.,  U  Okla.  53.  water  lentate  past  due.   Columbia  Ave. 

See   also   HarTodaburK   Water  Go.   v.  SavingB  Fund.  Ac.,  Co.  v.  DawBon,  130 

HarrodBburg  (Ky.),    73   S.  W.  Rep.  Fed.  Rep.  132. 

1032;     Daveuport   Gas   tc   El.   Co.   v.  ■  St  Cloud  v.  Water,  Light  A  Power 

Davenport,  124  Iowa,  22.  Co.,  88  Minn.  329. 

Before  a  court  of  equity  will  cancel  *  Topeka  r.  Topeka  Water  Co.,  58 

the    contract   after   coiiBtruction    and  Kan.  349. 

long  use  of  the  water  works,  the  city  '  Burlington  v.  BuiUngton  Water 
must  notify  the  comf^ny  of  the  de-  Co.,  86  lowa^  266.  If  a  municipality 
fecte,  demand  the  rectification  thereof  be^ns  an  action  for  a  leecisaon  of  the 
and  give  the  company  a  reaaonable  agreement  and  facte  are  found  auffi- 
Opportunity  to  comply  with  the  con-  cient  to  sustain  ite  right  to  that  relief, 
tnct  Winfield  v.  Winfield  Water  Co.,  the  court  may,  insteM  of  tenninating 
SI  Kan.  70.  The  &ct  that  ttie  inade-  the  contract  by  forfeiture,  make  a  de- 
quacy  of  water  supply  is  caused  by  a  cree  reauiring  epecific  performance  ot 
failure  of  the  original  source  of  supply,  its  conoitions,  and  sucn  relief  being 
resulljng  from  continued  dry  weather,  more  favorable  to  the  company  than 
does  not  show  a  failure  on  the  part  of  the  judgment  required  by  the  evidence, 
the  company  to  perform  tlie  condi-  the  company  is  not  in  a  position  to 
tions  of  Its  contract  which  will  justify  claim  that  it  is  lu^eved  therebr. 
a  decree  declfuing  the  contract  for-  Bolivar  v.  Bolivar  Water  Co.,  82  N.  Y, 
feited  and  lescinded.  El  Reno  v.  El  App.  Div.  4S4.  But  meeifie  per/orm- 
Reno  Water  Co.,  14  Okla.  53.  Where  arux  cannot  be  awarded  by  way  of 
a  city  after  accepting  water  for  fire  counterclaim  by  the  city  in  an  action 
protection  and  paying  therefor  for  a  by  the  company  to  recover  the  con- 
long  time  repudiates  the  contiact  and  tract  price  of  lisnt  furnished,  although 
refuses  to  make  further  payment,  but  the  city  may  have  pleaded  that  tBe 
continues  to  use  the  water  without  ob-  company  has  failed  to  comply  mth  Uie 
jecting  to  the  sufficiency  of  the  service,  conditions  of  its  franchise.  Kaukauna 
It  cannot  ask  for  a  forfeiture  of  the  Elect.L.Co.e.  Kaukauna,114^ns.327. 
contract  for  defective  or  insufficient  In  Brymer  v.  ButJer  Water  Co., 
service,  as  a  defence  to  a  suit  by  the  172  Fa.  489,  the  plaintiffs,  eitUen*  of  a 
mortgagee  of  the  water  company  to  borough,  pursuant  to  a  statutory  ^n>- 
enjoin  the  city  from  incurring  debt  vision  allowing  them  to  sue  in  equity, 
for  the  creation  of  another  water  sys-  brought  a  bill  m  equity  against  a  water 
tern  in  violation  of  the  company's  company  to  restrain  the  c(dlection  of 
exclunve  franchise,  and  to  specifically  water  rente  and  to  compel  the  com- 
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held  thftt  the  company  may  be  compelled  in  proper  cases  to  perfonn 
its  duties  toward  the  city  and  the  public  by  mandamta.^ 

I  1312.  Pnrchufl  ol  Woib  of  Oompuiy  by  Municipality.  —  Where 
a  municipal  corporation  has  granted  a  franchise  to  a  water  or  gas 
company  to  construct  its  plant,  to  use  the  city  streets  for  pipes  and 
mains,  and  to  furnish  water  or  light  to  the  city  and  its  inhabitants, 
it  has  been  held  that  the  le^lature,  under  special  constitutional  re- 
strictions, was  without  authority  to  compel  the  city  to  purchase  the 
property  or  plant  of  the  company  if  it  desired  to  acquire  or  construct 
works  of  its  own.'  But  in  Uie  absence  of  constitutional  limitations 
statutes  may  be  enacted  and  contracts  made  which  in  their  effect 
prevent  municipalities  from  establishing  water  works  of  their  own, 
taUU  they  have  at  least  offered  to  purchase  the  vx/rka  of  corporations 
organized  aud  existing  within   their  limits.*     In  Massachusetts, 

paoy,  which  had  an  excliuive  fran-  circumstanccB   from   proceeding   with 

chiee,  to  supply  pure  water  aa  required  the  erection  or  constructioQ  of  a  water 

by  ite  act  of  mcorparation.  The  evi-  (Jant  of  its  own  in  any  other  way. 
dence  showed  that  by  reason  of  pollu-  The  Congtitution  of  Montana  contained 
tion  the  water  was  utterly  unfit  for  a  provision  prohibiting  the  le^slature 
domestic  uae,  that  domestic  animals  from  levying  taxes  upon  any  munici- 
would  not  use  it,  and  that  it  was  so  polity  for  municipal  purposes.  The 
destructive  to  the  flues  of  boilers  aa  to  court  held  that  this  statute  placed  a 
be  unsafe  for  use  for  steam  purposes,  rastriction  upon  the  munici|)ality  and 
It  was  held  that  the  plaintiffs  were  en-  made  mandatory  the  incurring  of  in- 
titled  to  injunction  restraining  the  col-  debtedneaa  for  uie  purpose  of  acquii^ 
lection  of  water  rents,  the  water  com-  ing  the  plant  if  it  decided  to  maintain 
pany  having  no  right  in  equity  to  col-  and  operate  its  own  works;  that  it  in 
lect  pay  (or  what  they  did  not  and  effect  levied  taxes  upon  the  munici- 
eoulcl  not  supply.  polity  in  violation  of  the  constitutional 

'  Topeka   «.  Topeka  Water  Co.,  58  provision  referred  to;    and  also  that 

Kan.  349  (enforcement  of  stipulation  the  statute  was  an  infringement  of  the 

to  extend  water  mains  as  neceaaaiy).  right  of  local  self-government  inher- 

See  also  Potwin  Place  v.  Topeka  R.  Co.,  ently    vested    in    all    municipal   cor- 

51  Kan.  609.  potations  in  a  matter  relating  purely 

*  The  legislature  of  Monlana  passed  to   its    property    rights   and    private 

a  statute  declaring  that  when  a  fran-  affairs  aa  distinguished  from  its  rights 

chiae  has  been  granted  to,  or  a  contract  and  duties  as  on  agency  of  the  State. 

made  with,  a  person  or  cor|>oration.  Helena    Consolidated    Water    Co.    v. 

and    pursuant    thereto    and    in   gooa  Steele,  20  Mont.  1.    See  Helena  Water 

faith,  such  peison  or  corporation  has  Works  Co.  v.  Helena,   195  U.  S.  383, 

established  and  maintained  a  system  393.    Suppose  the  water  supply  of  the 

of    wat«r    supply,    the    municipality,  e»sting   plant  is   inadequate   for   the 

before  taking  any  action  for  the  pro-  present  and  future,  or  is  ofpoor  quality, 

curing  of  a  water  supply  to  be  owned  or  the  plant  old  and  insumdcnt,  and  a 

and  controlled  by  it,  shall  pve  notice  better   source   of   supply   existe   else- 

to  such  person  or  corporation  that  it  where,  can  the  legislature  compel  the 

demres    to    purchase    the    plant    and  city  against  ite   will   to  buy   tlie   old 

fruichiBe,  and  shall  have  the  right  to  plant? 

do  so  upon  such  terms  as  the  parties         '  In    National   Waterworks   Co.   v. 

may  agree  or  may  acquire  it  by  etni-  Kansas   City,  62    Fed.  Re^.  853,  10 

nent  <tomain,  if  an  agreement  cannot  C.  C.  A.  653,  a  statute  authonied  a  city 

be   reached.      The    statute    also    pro-  to  grant  the  right  to  erect  and  operate 

hibited  the  municipality  under  such  water  works  for  a  period  of  twenty 
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statutes  have  been  enacted  which  authorize  municipalities  to  estab- 
lish water  or  lighting  works,  but  which  contun  a  provision  that  if 
any  municipality  should  decide  to  establbh  a  plant  and  any  person 
or  corporation  engaged  in  the  public  service  should  elect  to  sell  his 
or  its  plant  and  property  suitable  and  in  use  for  such  business,  the 
municipality  shall,  before  establbhing  a  plant  of  its  own,  purt^iase 
from  such  person  or  corporation  his  or  its  plant  and  property.  Ilie 
constitutionality  of  this  statute  has  been  upheld  on  the  ground  that 
the  statute  is  not  compulsory  either  upon  the  municipality  or  the 
private  person  or  corporation.  Under  the  statute  a  city  or  town  is 
not  required  to  establish  a  plant,  and  private  persons  or  corporations 
are  not  required  to  sell  any  existing  plant.  If  a  municipality  chooses 
to  act  under  the  statute,  it  must  act  in  accordance  with  its  provisions 
and  take  the  burdens  with  the  benefits;  and  even  if  it  be  assumed 
thai  when  property  b  taken  by  a  municipality  for  a  public  use,  the 
owner  has  a  ri^t  to  a  jury  trial  upon  the  amount  of  the  reasonable 
compensation  to  be  paid,  stilt  the  constitutional  provision  guaran- 
teeing that  right  has  no  application  to  a  party  who  comes  in  volun- 
tarily under  the  provisions  of  this  act  and  elects  to  sell  his  property 
to  the  city,  and  he  cannot  complain  that  another  method  than  a 
jury  trial  is  provided  for  the  determination  of  his  rights  and  obli- 
gations.'   It  has  also  been  held  in  Connecticut,  that  a  statute  wfaidi 

years  with  the  power  to  renew  the  36S.  In  Newbuiyport  Water  Co.  v. 
grant  for  anothier  term  of  twenty  Newburyport,  103  Fed.  Rep,  684,  the 
yean.  It  also  provided  that,  at  the  plaintiff  was  chartered  by  the  State  of 
expiratioD  of  twenty  years,  if  the  KTaot  Maaaachusetts  to  supply  the  citv  and 
should  not  be  renewed,  the  city  should  its  inhabitants  with  water,  and  liad 
purchase  the  works,  and,  if  tne  price  constructed  a  system  of  water  works 

— u  __.  L_  c_..j  1. . ,   ^jjjj  j^j.  jjjjijjy  years  furnished  water. 

.  In  1893  the  leKtalature,  on  the  petiticm 
ine  oromance  graDane  uie  irancuiBe  of  the  city,  authorised  the  city  to  build 
to  the  company  provided  that  on  a  its  own  water  works.  In  1894,  on  tbe 
failure  to  renew  the  grant  at  the  ex-  application  of  the  plaintiEF,  a  statute 
piration  of  twenty  years  the  city  was  passed  which  provided  that  before 
should  then  be  required  to  purchase  proceeding  to  supply  itself  and  its  in- 
the  works.  It  w&a  held  that  the  provition  habitants  with  water  under  tlie  act  of 
for  purehaie  idos  mandatory,  and  on  the  1893,  the  city  should  purchase  tbe 
failure  of  the  city  to  renew  the  grant  franchises,  corporate  property  and 
at  the  expiration  of  twenty  years,  the  rights  and  privileges  of  the  plaintiff,  if 
city  might  be  compelled  to  apecificaUy  plaintiff,  within  thirty  days  after  the 
perform  its  contract  to  purchase.  passage  of  the  act,  notified  the  mayor 

'  CStiiens'  Gas  Light  Co.  t>.  Wake-  of  its  desire  to  sell.  The  latter  statute 
field,  161  Mass.  432;  Newburyport  also  provided  that  if  the  parties  were 
Water  Co.  v.  Newburyport,  193  U.  S.  unable  to  agree  upon  the  terms  of 
561,  aff'g  103  Fed.  Rep.  5S4;  Glouces-  sale,  appr^sera  should  be  appointed 
ter  Water  Supply  Co.  v.  Gloucester,  who  should  determine  the  fair  value 
193  U.  S.  580;  Revere  Water  Co.  v.  of  the  property  "for  the  purpose  of  its 
Winthrop,  192  Haas.  455.  See  also  acceptance  by  the  city"  and  "without 
Newburyport  Water  Co.  v.  Newbury-  enhiicement    on    account   of    future 

gort,  1^  Mass.  641;  Gloucester  Water  esning  capacity  or  good  will  or  on 
tipply  Co.  i>.  Gloucester,  179  Maaa.  account  of  the  franchise  of  said  com- 
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provides  that  cities  desiring  to  establish  lighting  plants  for  municipal 
use  must  purchase  the  local  plant  of  any  corporation  engaged  in  the 
business,  if  sudi  corporation  shall  elect  to  sell  and  comply  with  the 
terms  of  the  act,  does  not  confer  upon  the  company  an  exclusive 
privilege  contrary  to  a  declaration  of  the  Constitution  that  no  one 
shall  be  entitled  to  exclusive  public  emoluments  or  privil^^  from 
the  community; '  and  the  fact  that  such  statute  creates  s  commis- 
sion which  is  charged  with  the  duty  of  ascertaining  the  value  of  the 
property,  the  determination  of  the  commission  to  be  submitted  to 
and  approved  by  the  court,  does  not  confer  judicial  powers  upon  the 
oommissioD,  thereby  creating  a  court  unknown  to  the  Constitution. 
It  is  within  the  power  of  the  legislature  to  create  a  particular  kind 
of  adminbtrative  tribunal  to  decide  questions  regarding  the  value 
of  property  to  be  appropriated  to  a  public  use,  and  the  method  and 
terms  of  such  appropriation.' 


Fedeiaj  Circuit  Court  Bgoinst  the  cit7  paired  the  obligatian  of  tha  conlraet 
in  which  it  was  agceed  Dy  atipulation  under  which  it  had  coDstniDted  its 
that  the  mngle  question  should  be  works;  and  because,  in  effect,  it  corn- 
presented  to  that  court  whether  the  pelled  the  plaintiff  to  sell  its  proper^ 
plainHif  was  deprived  of  iU  fffop^ty  againat  its  will.  The  court,  however, 
xnthout  due  process  of  law  in  violation  held  that  the  franchise  of  the  plaintiff 
of  the  Fourteenth  Amendment  to  the  was  not  exclusive;  that  authority  to 
Constitution  of  the  United  States.  In  the  city  to  conatnict  its  own  works  did 
support  of  the  plaintiff's  contention  it  not  violate  auv  contract;  and  that  the 
was  claimed  thikt  the  rule  of  compea-  compulmon  placed  upon  the  plaintiff 
sation  bud  down  by  the  statute  did  not  (assuming  it  to  exist),  by  creatiiv  or 
furnish  just  compensation  within  the  authoriaing  municipal  works  which 
meaning  of  the  constitutianal  provi-  would  destroy  the  value  of  the  plain- 
sion;  and  the  court  ]ieid  that  while  it  tiff's  property  was  not  illegal  in  its 
was  not  within  the  power  of  the  legia-  nature  and  that  the  statute  could  not 
lature  to  fix  the  compensation,  or  to  be  attacked  on  that  ground.  In  ren- 
determine  of  what  it  should  consist,  or  dering  the  deci^on  of  the  court,  Coltj  J., 
prescribe  the  rules  and  principles  upon  rove  an  able  and  elaborate  opinion, 
which  it  should  be  computed  when  The  decision  of  the  Circuit  Court  was 
property  was  taken  under  the  power  affirmed  by  the  United  States  Supreme 
of  eminent  domain,  yet  the  acquisi'  Court.  Newburyport  Water  Co.  t>. 
IJon  of  the  property  under  the  statute  Newburyport,  193  U.  S.  501. 
was  not  by  virtue  of  the  power  of  The  power  of  a  municipality  to  take 
eminent  domainj  but  by  virtue  of  an  by  its  own  act,  without  any  elecUon  by 
offer  by  the  plaintiff  to  sell  its  pr^>-  the  company  to  sell  or  refuse  to  sell, 
erty  upon  certain  terms  which  offer  has  also  been  sustained  as  constitu- 
waa  accepted  by  the  municipality  by  tional  in  Maaaackusette,  when  the  right 
the  command  of  the  legislature ;  that  is  a  condition  of  the  charter  which  the 
the  oom^nsation  was  therefore  coa-  company  has  accepted  and  under 
tractual  in  its  nature;  and  that  the  which  it  is  acting.  Rockport  Water 
fact  that  the  statute  compelling  the  Co.  v.  Rockport,  161  Mass.  279.  See 
municipality  to  enter  into  the  con-  also  Braiatree  Water-supply  Co.  t>. 
tract  prescribed  the  rule  for  ascei^  Braintree,  146  Haas.  482,  486. 
taining  the  compensatian,  did  not  '  Norwich  Gas  &  Elect.  Co.  v.  Nor- 
render  the  statute  unconstitutional  wich,  76  Conn.  566.  Bee  atUe,  }}  1218, 
under  any  provision  of  the  Federal  1219. 
Constitution.     It  was  also  ui^ed  on        *  In  Norwich  Oaa  &  Elect.  Co.  v. 
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By  virtue  of  the  power  to  esti^lish  water  works,  a  city  may  pw- 
ckaae  existing  worka;  and  the  power  90  to  do  justifies  a  reaerva^ 
tion  in  an  ordinance  granting  a  franchise  and  contracting  for  a 
water  supply  for  the  purchase  of  the  works  at  periodical  interrals, 
and  also  justifies  the  exercise  of  the  power  to  purchase  so  re- 
served,' When  a  stipulation  or  reservation  of  the  right  to  pur- 
chase is  not  a  part  of  the  charter  of  the  company,  or  is  not  a 
condition  of  a  franchise  granted  to  the  company  by  the  municipality, 
statutory  authority  on  the  part  of  the  municipality  to  make  the 
stipulation  and  to  exerdse  the  right  to  purchase  must  be  found, 
otherwise  the  stipulation  will  be  deemed  vltra  vires  and  cannot  be 

Norwich,  78  Conn.  566,  the  atatute  Claire,  132  Wis.  411.    The  exerdae  of 

provided  that  in  case  of  disagreement  the   power   to   purchase  involves   dia- 

as  to  what  shall  be  sold  or  the  terms  of  eretion;   and  an  afj^eeineat  as  to  tbe 

Bale  either  party  might  apply  to  the  price  will  not  be  interfered  with  by  tbe 

Superior  Court  for  the  appointment  of  courts  in  the  absence  of  clear  evidence 

a    ^'special    commisaion"    who    shall  of    abuse    of    discretion.    Connor    v. 

hear    tbe    parties    and    "adjudicate"  Harshfield,  128  Wis.  280.     A  Btipul&- 

tboae    mattara,    and    that    its    doings  tion   reserving   the   right  t«   purchase 

shaL  be  reported  to  the  court  for  con-  water  works  at  an  amrraUed  price  U 

fiimation.     It  was  held  that  such  a  not  wwetuonabU,  although  the  com- 

conunismoa  was  not  a  court.    Batdtirin,  pany  is  bound  to  sell,  but  the  city  is 

J.,  thus  clearly  states  the  view  of  the  not  bound  to  purchase.     Eau  Claire 

court:    "That    the    statute    uses    the  d.  Eau  Claire  Water  Co.,  137  Wis.  517; 

term  'adjudication,'  as  descriptive  of  119  N.  W.  Rep.  556.    Where  a  statute 

the  decision  which  the  commisaion  is  authorises  a  municipality  to  contract 

chareed  with  rendering,  is  not  enough  for   a   supply   of   water   and   also    to 

to   change   the   obvious   character   of  stipulate  in  auch  contract  for  an  op- 

that  body.    Whether  it  be  regarded  aa  tion  to  acquire  the  works  and  plant 

an  ann  of  the  court  in   the   exercise  on  such  ten'u>  (u  ma^  be  ficced  in/  the 

of  ita  legal  or  equitable  jurisdiction,  contract,  an  option  in  a  contract   to 

analogous   to  a  special  jury  or  com-  actjuire   the   plant   by   purchase   at   a 

mittee  or  as  a  tribunal  in  the  nature  of  price  to  be  fixed  by  commisdoners,  two 

a  board  of  appraisers  or  other  body  to  be  appointed  by  each  party,  fixes, 

appointed  to  ascertain  the  just  com-  in  the  statutory  aeiiBe,  the  terms  upon 

pensation  to  be  paid  for  property  con-  which    the   pluit   is   to   be   acquired. 

demned  for  a  public  use,  it  is  clear  Livennore  *.  Millville,  74  N.  J,  L.  158. 

that  it  ia  not  a  court,  nor  its  members  See    alao    Livennore    v.    UiUville,    71 


the  mode  by  which  judgea  are  to  be  ap-  carvoroHim  anmct  adl  its  franchises 
pointed.  Its  tunctiona  are  but  quasi-  and  property  without  expicss  legiala- 
judicial.  State  n.  New  Haven  &  iJ.  Co.,  tive  authority  does  not  apviy  when  the 
43  Conn.  351,  382;  New  Milford  Water  purchaser  of  the  corporation  is  a  mu- 
Co,  V.  Watw>n,  75  id.  237,  242,  247.  nlcipality,  and  the  sale  is  effected  pui^ 
Only  if  its  report  ia  confirmed  can  it  auant  to  a  reserved  right.  ladian- 
assume  the  character  of  a  judicial  act,  apolis  v.  Consumers'  Gas  Trust  Co., 
and  then  that  character  will  bo  due  144  Fed.  Rep,  640,  rev'g  140  Fed.  Rep. 
wholly  to  the  approving  judgment  of  362.  The  right  of  a  city  la  purduue  gaa  ' 
the  court  to  which  it  was  returned."  works  reserved  in  an  ordinance  giants 
But  under  some  Constitutions  the  right  ing  the  fianchise  may  be  attigrud. 
of  the  property  owner  to  a  jvdieiid  de-  De  Hotte  v.  Valparaiso,  161  Ind.  319; 
termination  by  review  or  in  some  other  Indianapolis  v.  ConsumetB'  Gaa  Trust 
adequate  form  ia  required.  See  anta,  Co.,  144  Fed.  Rep.  640,  647;  Coving- 
chapter  on  Eminent  Domain.  ton  Gas  Light  Co.  v.  Covington  (I^i), 
'  Eau    Claire    Water   Co.    v.    Eau  58  S.  W.  Bep.  805. 
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enforced  by  or  against  the  municipality.'  But  if  a  municipali^ 
stipulates  in  a  contract  with  a  vater  or  other  public  service  com- 
pany, that  it  shall  have  the  right  to  purchase  the  works  of  the  com- 
pany  at  a  time  and  m  a  manner  spedfied,  and  such  stipulation  is 
inserted  in  and  becomes  a  part  of  a  grant  of  the  right  to  use  the 
streets  and  public  places  of  the  municipality  for  the  purpose  of  lay- 
ing mains  and  pipes,  the  corporation  is  estopped  to  deny  the  authority 
of  the  municipality  to  make  and  enforce  the  stipulation.'     Where 

■  Matter  of  White  Fkiiu  Water  not  in  the  board  of  trutUes  of  the  vSla^, 
Com'ra,  176  N.  Y.  239.  Proceedings  in  the  contract  was  without  authont; 
this  case  were  had  to  oiKamse  a  water  and  vitra  vira  and  could  not  be  en- 
company  to  supply  a  mSaae  under  the  forced  by  or  ag^nat  the  village ;  and 
statutes  of  New  York,  and  penniBson  that  the  village  could  not  claim  the 
"       '                  '          <.!•■.  henefitof  an  appraisal  Upon  the  method 


_        _ _. _„_.  ._        ,    ._  i  village  corporation 

purchase  said  water  works  in  the  man-  to  raise  money  to  pay  hydrant  rentals 

ner  as  now  provided  for  bj  law."    The  and   to   support  are   engines   without 

only  method   of  acquisition  of  water  power  to  raise  money  for  any  other 

works  by  villages  provided  by  statute  purpose,  does  not  authorize  it  to  enter 

was  by  an  application  by  the  board  of  mto  a  contract  with  a  water  company 

water  commiasionerB  of  the  village  for  that,  after  a  certain  time,  the  vitlage 

condemnation   and   appraisal    by   at>-  shall  have  the  right  to  purchase  tEe 

praisers  appointed  by  the  court.    The  water  company's  entire  plant  at  an 

Kmiisaion  so  Kranted  perfected  the  appraisal,  and.  being  ultra  vires,  such 
inchise  or  right  of  the  oompauy  to  a  contract  will  not  be  specificallv  en- 
construct  and  maintain  water  works  forced  at  the  instence  of  the  village, 
for  the  use  of  the  village.  Shortly  But  the  leffi^ature  may  validale  the 
thereafter  an  agreement  was  entered  contract,  but  in  that  event,  in  carrying 
into  between  the  water  company  and  out  the  statutory  power  so  conferred, 
the  board  of  village  trustees  in  which  the  village  must  follow  the  provisions 
the  village  agreed  to  take  water  for  of  the  statute.  Phillips  v.  Phiilipe 
municipal  and  fire  purposes  tor  a  Water  Co.,  104  Me.  103;  71  Atl.  R^. 
period  of  five  years  at  a  stipulated  474.  Where  the  power  of  a  municipal- 
price.    This  contract  contained  also  a  ity  to  make  a  hghtiug  contract  was 


stipulation  that  the  village  "reserves  timited 

the  right  at  the  expiration  of  five  years  twenty  one  yean,"  it  was  held  that  a 

from  the  date  of  the  completion  of  the  provision  in  a  contract  that  if  the  eily 

works  and  at  the  expiration  of  every  Bfiouid  r^use  to  extend  the  franchise,  at 

five  yeare  thereafter  to  purchase  said  the  end  of  the  term  of  twenty-one 

works  as  they  may  then  exist "  upon  years,  i(  thmM  -purchase  the  works,  was 

notice  and  payment  of  the  appraised  and  as  by  implication  extending  the 

value,   the   appraisal   to   be  made  by  contract  beyond  the  prescribed  term. 

three   persons  one  appointed   by   the  Clay  Center  v.  Clay  Center  Light  &  P. 

boaid  of  trustees  of  the  village,  one  by  Co.,  78  Kan.  390;    97  Fac.  Rep.  377. 

the  company,  and  these  two  persons  If  the  city  council  had  the  absolute 

cboosing   a   third.      It   was   also   pro-  and  unconditional  statutory  power  to 

vided   that  the  valuation  by  the  ap-  purchase   the   works   or   plant  of   the 

pnuseTB  should  in  no  case  exceed  the  ughting  company,  qvc^e  whether  the 

cost  of  the  works  more  than  ten  per  provision  in  the  contract  was  void? 
cent.    It  was  held  that  inasmuch  as  the        '  Bristol  v.    Bristol   &   W.    ^ater 

grant  of  the  company's  franchise  was  Works,  19  R.  I.  413.    Under  a  reserved 

pofect  prior  to  the  making  of  the  con-  option  or  power  to  purchase  the  works 

tract,  and   inasmuch  as  the  sole  au-  of  the  company  upon  payment  of  the 

thority  to  acquire  the  works  was  vested  value  of  its  property,  the  municipality 

in  the  board  of  vxjter  ammimionert  and  has  no  stancung  to  object  to  the  trang- 
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the  charter  of  a  water  company  contains  a  provision  that  the  munici- 
pality which  it  is  organized  to  furnish  with  water,  shall  have  the 
right  at  any  time  during  the  continuance  of  the  charter  to  furckiue 
the  franchise  and  corporate  property  and  all  rights  and  privileges  of 
the  corporatioQ  at  a  price  to  be  mutually  agreed  upon,  or  in  case  of 
difference  to  be  determined  by  commissioners  appointed  by  the 

fer  on  the  grouod  that  the  city  has,  bjr  The  town  subscribed  to  the  stock,  mad 
I^islation  subsequent  to  the  making  the  subacription  was  accepted,  but 
of  the  contract,  become  disabled  to  there  was  no  other  evidence  of  assent 
take  title  to  ail  the  property  coostitut-  by  the  water  company  to  the  conditiiitL 
mg  the  water  works  system.  National  It  was  held  that  the  condition  which 
■Vfiiterworks  Co.  v,  Kansas  Oty,  62  was  attached  to  the  xubBcription  by  the 
Fed.  Rep.  853   10  C.  C.  A.  653.  l^lature  mhered  in  and  qualified  the 

Power  con/erred  by  statute  upon  a  right  of  the  company  when  it  accepted 
cit7  and  the  board  of  directors  of  a  gas  the  subscription;  that  the  condition 
light  company  to  make  aiw  contract  operated  aa  an  amendment  of  On  com- 
r^ting  to  the  business  of  the  com-  pany't  charter  under  the  power  to 
pany  which  they  might  deem  proper,  amend  reserved  therein ;  and  that,  t>y 
IS  sufficient  to  confer  on  the  board  ot  acceptance  of  the  subscriptian,  the 
directors  power  to  stipulate  that  if  the  company  became  bound  to  sell.  Hie 
city  will  forego  its  right  to  jntrchaee  at  a  court  declared  that  the  obligation  was 
date  prescribed  by  statute,  it  shall  contractual,  and  it  was  mimaterial 
have  the   right   to  exercise   the  some    whether  or  not  it  was  reasonable,  as 

Erivilese  at  a  later  date  which  is  fixed  the  parties  might  agree  to  hard  bar- 
y  the  contract.  St.  Louis  v.  St.  ^ins.  Southington  tr.  Southington 
Louis  Gas  Light  Co.,  70  Mo.  69,  98.  Water  Co.,  80  Conn.  646. 
By  the  charter  of  a  gas  light  company  The  vae  to  be  made  of  water  norki 
granted  in  1839,  the  city  was  given  the  furehated  by  a  city  under  a  stipulation 
right  to  purchase  the  plant  in  1860  and  m  the  franchise  reserving  the  right 
1865,  In  1S46  the  city  and  the  com-  does  not  concern  the  company  which 
pany  made  a  contract  whereby  the  city  cannot  resist  the  purchase  on  the 
relinquished  the  right  to  purchase  the  ground  that  the  city  intends  to  sell  the 
gas  works  in  1800  and  in  lieu  thereof  plant  agun  or  turn  it  over  to  another 
obtained  the  right  to  purchase  in  1870  company.  Indianapolis  v.  Consumers' 
or  at  the  expiration  of  every  five  yeara  Gas  Trust  Co.,  144  Fed.  Rep.  640,  347. 
thereafter.  In  1859  the  city  passed  a  A  contract  between  a  village  and  a 
resolution  to  purchase  the  gas  works  water  company  contained  a  provision 
under  the  charter  power  ta  purchase  giving  the  villsge  at  its  option  the  right 
in  1860.  The  company,  on  being  noti-  to  purchase  within  a  limited  time  all 
fied  of  the  city's  action,  refused  to  sell  the  property  and  corporate  rights  of 
on  the  ground  that  unaer  the  contract  the  water  company  at  a  price  to  be 
of  1846  the  city  bad  no  right  to  buv  agreed  on  or  in  case  of  failure  to  a^ee 
at  that  time.  Thereupon  the  city  took  to  be  determined  by  appraisers.  The 
no  further  steps  to  purchase  at  that  water  company  furnished  water  to  a 
time.  It  was  held  that  the  company  few  consumera  outside  the  village 
was  estopped  by  its  conduct  from  as-  limits.  It  was  held  that  the  fact  that 
serting  that  the  provision  of  the  con-  the  exercise  of  the  power  to  purchase 
tract  of  1846  giving  the  right  to  might  compel  the  village  to  assume 
purehase  in  1870  was  ultra  virea.  St.  the  obligation  of  the  water  company 
Louis  V.  St.  Louis  Gaslight  Co.,  70  to  provide  water  to  the  consumers  oat- 
Mo.  69,  100.  aide  Ote  viltage  limits  was  merely  in- 
After  a  water  company  had  been  cidental  and  subsidiaTy  to  the  primary 
authorized,  but  before  it  had  been  or-  object  of  the  furnishing  of  water  to  the 
ganized  and  while  it  had  no  property,  village  for  public  purposes,  and  that 
a  town  was  authorized  by  the  le^a-  the  tact  that  the  villo^  was  obliged 
ture  to  subscribe  to  its  stock  on  con-  to  assume  these  obligations  formed  no 
dition  that  the  town  should  have  the  obstacle  to  ite  exercise  of  the  power  to 
right  to  acquire  the  water  works  at  an  purchase.  Blayo  v.  Dover  Sc  F.  V.  Flra 
amount   based  on   the  cost   thereof.  Co.,  96  Me.  539. 
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court  on  the  appUcadon  of  either  party,  the  authoritjr  conferred  upon 
the  municipalitj  is  not  a  power  to  t^e  the  property  by  an  exercise 
of  the  right  of  emiiierU  domain,  although  it  is  somewhat  analogous 
to  it.  It  b  an  authority  to  the  municipality  to  determine  absolutely 
by  its  own  act  that  the  property  and  franchises  of  the  corporation 
should  become  its  own.  The  legislature  conferred  upon  the  com- 
pany the  corporate  franchise  with  a  condition  annexed  in  favor  of 
the  municipality.  By  accepting  its  charter,  the  corporatixm  impliedlif 
agreed  to  adl  whenever  the  municipality  by  vote  should  decide  to 
buy.  The  legal  relation  of  the  parties  was  as  tf  the  corporation  had 
made  in  writing  a  continuing  offer  to  sell  at  a  price  to  be  subsequendy 
fixed  by  the  parties,  and,  in  default  of  agreement,  to  be  fixed  by  the 
commissioners.' 

When  the  stipulation  is  that  the  munidpality  shall  have  the  right 
to  purchase  the  property  and  franchises  of  the  company  at  a  price 
to  be  agreed  upon  between  the  parties,  or  to  be  fixed  in  the  manner 
prescribed,  affirmative  actum  by  the  municipality  electing  to  exercise 
the  right  binds  it,  and  it  cannot  thereafter  withdraw  from  its  agree- 
ment and  attempt  to  rescind  its  action.  Thus,  where  the  statute 
provided  that  if  a  municipality  determined  by  vote  to  construct 
its  works,  any  corporation  owning  existing  works  might  elect  to 
sell  and  the  municipality  should  thereupon  be  bound  to  purchase, 
the  obligation  of  the  municipality  to  purchase  becomes  absolute 
upon  its  voting  to  proceed  to  construct  its  own  works,  and  it 
cannot  thereafter  rescind  its  vote  and  refuse  to  purchase  the  existing 
works.'     Where  the  stipulation  of  the  ordinance  b  that  "at  the 

'  MoDtgomeiy    Gas    Light   Co.    v.  Coviagton  Gas  Light  Co.  v.  Covington 

Montgomery,  87  Ala.  245,  255;    Val-  (Ky.),  58  S.  W.  Rep.  806. 
panuso  City  Water  Co.  e.  Valparaiso,        A  city  ordinance  enacted  pursuant 

33   Ind.   App.    193;    Braintree   Water  to  statute  electing  to  parchase  water 

Supply  Co.  V.  Braintree,  340  Man.  482.  works,  held  to  be  Idndmg  on  the  city 

Semble  that  a  repeal  ot  a  provimon  in  and    to   constitute    a   contract   from 

the  charter  of  the  company  giving  the  which  the  city  could  not  be  relieved, 

city   the  right  to  purchajse,  will  not  Omaha  Water  Co.  v.  Omaha,  162  Fed. 

terminate  the  right  of  the  city  to  pur-  Rep.  225.    When  the  city  has  by  ordi- 

chain  if  it  has  the  power  to  do  so,  when  nance   and   otherwise    recognised   the 

the  company  has  derived  its  power  to  sources  of   supply   as  adeauate  and 

furnish  the  water  to  the  city  and  ita  satisfactaiy,   aiiH   has   full   knowledge 

inhabitants  from  a  giHnt,  on&nancc  or  as  to  these  sources  at  the  time  when  it 


contract  made  by  or  with  the  city,  while  elects  to  exercise  ita  right  to  purchaae, 
the  charter  of  the  company  was  sub-  it  canTiot  aftenearda  repudiate  tit  election 
ject  to  the  provision.    White  v.  Mead-  on  the  ground  of  the  unsanitary  condi- 


ville,  177  Pa.  M3.  tion   of   the   water   derived   from   the 

'  Cherryvale  Water  Co.  v.  Qieny-  sources  of  supply,  nor  can  it  do  so  on 

vale,  65  Kan.  219;    Braintree  Water  the  ground  that  the  sourcee  of  supply 

Supply  Co.  o.  Braintree,  146  Mass.  482;  have  failed  from  natural  causes  atter 

Citiiena'  Gas  Light  Co.  v,  Wakefield,  exerci^ng     its     option.       Chenyvale 

161  Mass.  432;    Hudson  Elect.  L.  Co.  Water  Co.  v.  Cherryvale,  65  Kan.  219. 

V.  Hudson,  163  Haas.  346.     See  also  Sufficiency  of  warrant  for  Mauaehtt- 
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expiration  of  "  a  specified  tenn  the  city  shall  have  the  ri^t  or  priv- 
ilege of  purdiasing  the  works  "at  such  price  as  may  be  ascertained 
and  determined  by  "  disinterested  parties  to  be  appointed  by  the 
joint  action  of  the  parties  to  the  contract,  the  city  is  not  entitled  to 
have  appraisers  appointed  before  it  has  elected  to  accept  the  prop- 
erty at  the  price  that  may  be  fixed  by  the  appraisers.  In  other 
words,  the  city  Ttvust  agree  to  purchase  before  coiling  upon  the  com- 
pany to  take  part  in  the  appoiriimenl  of  appraisers.  To  place  any 
other  construction  upon  the  provision  would  be  to  leave  the  com- 
pany under  an  obligation  to  sell,  no  matter  what  price  migbt  be 
fixed,  whibt  the  city  would  not  be  bound  to  purchase  unless  the 
price  fixed  should  prove  to  be  acceptable  to  it.'  But  the  fact  that 
the  grant  of  the  franchise  contains  a  stipulation  that  the  municipal- 

•eOt  town  raeetioK  to  vote  onpurchase  the  court.     Livennore  v.  UillTiDe,  71 

<rf  water  works,  see  Revere  Water  Co.  N.  J.   L.   503.     Where  tbe  orduuaoa 

«.  Winthiop,  192  Maae.  455.  ^nting    the   fraachiM    reserves   the 

'  Montgomoiv  Gas  Light  Co.  v.  right  to  the  city  to  purchaae  the  w»tv 
VLooXffaxierjj  87  Ala.  245.  An  ordi-  workaatan  appraised  prioeat  intervals 
nance  granting  a  franchise  for  water  of  five  years,  on  aUempfed  extrtite  ^ 
works  for  a  tenn  of  twenty  yean  pro-  the  peneer  by  obtaininK  an  appraiait 
vided,  "The  citv  shall  have  the  right  does  not  defeat  the  right  to  purchaae 
to  purchase  said  water  works  and  ap-  it  at  the  end  of  another  quinquennial 
purtenances  at  the  expiration  of  fifteen  penod.  Eau  Claire  Water  Co.  v.  Eau 
years  from  the  date  of  tbe  commence-  Claire,  132  Wis.  411.  See  also  Coving- 
ment  of  the  hydrant  rental  at  their  ton  Gas  Light  Co.  v.  Covington  (Ky.), 
fur  and  equitable  value."  It  also  pro-  58  S.  W.  R«p.  805.  When  the  orai- 
vided  that  if  the  city  elected  to  pur-  nance  or  contract  specifies  a  time  at 
chose  and  the  parties  were  unable  to  which  the  right  to  purchase  shall  be 
agree  on  the  price,  the  case  might  t>e  exercised,  e.  g.,  at  the  end  of  twenty- 
submitted  to  tbe  district  court  lor  dc-  five  years,  the  right  must  be  exerdeed 
termination.  The  city  having  elected  within  a  reasonable  time  thereafter,  as- 
to  purchase  and  the  i^rties  t«ing  un-  suming  that  the  city  has  a  reasonabis 
able  to  agree  on  the  price,  the  question  time  after  that  period  in  which  to  ei- 
of  value  was  submitted  to  the  court,  ercise  it.  An  option  to  purchase  is  not 
It  was  held  that  the  eoTitract  to  ■pw-  exercised  within  a  reasonable  tJiM 
duue  vxit  compUle  when  Ihe  city  made  when  eight  years  have  elapsed  since 
it*  dtetion,  and  that  the  conveyance,  the  time  fixed  by  contract.  Hont- 
when  executed,  would  relate  bock  to  gomery  Gas  Light  Co.  «.  Hontgoineiy, 
that  time,  and  the  rights  of  tbe  parties  87  Ala.  285.  An  ordinance  granting  s 
should  be  adjusted  as  of  that  date,  franchise  to  a  water  ctuapany  coo- 
Galena  Water  Co.  v.  Galena,  74  Kan,  toined  a  provision  as  follows:  "At  any 
644.  time   after    the    expiratjon  of   fifteen 

Power  reserved  in  grant  of  franchise  years  from  the  completion  of  said  water 

to  acquire   water  works   ctmttmed   to  works,  the  city  shall  have  the  right  to 

give  the  city  the  rig}d  to  have  an  aj>-  purchase  the  some  by  giving  the  owd- 

praital  before  being  bound  to  exercise  ersthereof  one  year's  notice  in  writing." 

the  option.     Eau  Claire  Water  Co.  r.  It  was  held  that  the  city  might  elect  to 

Eau  Claire,  132  Wis.  411.    Where  the  purchase  and  serve  notice  thereof  one 

provision  of  the  ordijutTiee  or  contract  is  year  before  the  expiration  of  the  period 

amtnguout  and   the   parties   by   their  aj  fifteen  years,  and  that  it  was  not  ob- 

acts  have  adopted   the  construction  hged  to  wait  until  the  expiration^  of 

that  appraisers  should  l>e  appointed  the  fifteen  years  period  before  takioc 

before  tlie  city  is  obUged  to  elect  to  any  action  upon  its  right  to  purchaae. 

purchase,  this  construction  is  in  favor  Valparaiso  City  Water  Works  Co.  n 

of  the  public  and  will  be  followed  by  Valparaiso,  33  Ind.  App.  103. 
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ity  shall  have  the  right  to  purchase  the  franchise  and  plant  of  the 
corporation  does  not  impose  any  dviy  on  the  municipality  to  pur- 
chase, and  does  not  justify  the  inference  that  the  municipality  can 
only  provide  itself  with  water  works  or  a  lighting  plant  by  purchas- 
ing from  the  company.'  When,  by  the  charter  of  the  company,  the 
city  or  town  has  the  right  to  take  the  works  without  giving  any 
election  to  the  company  to  sell  or  not  as  it  pleases,  the  rights  of  the 
parties  are  fixed  and  determined  by  the  vote  of  the  city  or  town,  to 
take  the  works.  The  taking  by  the  municipality  is  complete  when 
the  vote  therefor  is  passed,  aldiough  payment  may  not  have  been 
made.  Otherwise,  in  case  of  dispute  as  to  the  price,  the  right  of  the 
city  or  town  to  proceed  with  the  purchase  of  the  works,  or  to  use 
them,  woukl  be  suspended  until  the  cost  could  be  ascertained  by  a 
proceeding  in  court.  It  is  also  for  the  company's  advantage  to  re- 
gard the  title  as  passing  by  the  vote,  so  as  to  ^ve  the  right  to  the 
price  at  once.  Otherwise  it  would  be  left  to  the  action  of  the  city  or 
town,  or  to  such  remedy  as  it  might  have  for  neglect  to  carry  out  the 
bargain  within  a  reasonable  time.  Apart  from  the  fact  that  the  lia- 
bility of  the  franchise  to  be  taken  is  inherent  in  it  by  the  terms  of  ite 
creation,  the  security  for  payment  is  sufBcient.'    But  when  the  pro- 

'  Colby  Univernty  «.  CanaDdaigua,  ag^nat  deterioratjon  by  time  and 
96  Fed.  Rep.  449;  Thomas  v.  Grand  natural  wear,  or  m&ke  improvementa 
junction,  13  Colo.  App.  80;  Long  «.  or  addiiionB.  While  it  is  ita  duty  to 
Duluth,  49  Minn.  280,  290 ;  Syracuse  repair  leaks  in  the  dams,  it  is  not  corn- 
Water  Co.  V.  Syracuse,  116  N.  ¥.  167,  pelled  to  establish  filters,  or  to  acquire 
168;  Skaneateles  Water  Works  Co.  f.  additional  rights,  to  fence  out  cattle,  or 
Bkaneateles,  161  N.  Y.  154;  Knox-  to  deepen  reservoira.  Bristol  tr.  Bristol 
viUe  Water  Co.  D.  Knoxville,  200  U.  S.  &  W.  Water  Works,  25  H.  1.  189. 
22,  where,  during  the  contract  t«rm.  Water  contract  containing  an  option 
tlte  doctrine  of  strict  construction  was  to  •purchase  the  works  construed,  and 
applied  with  great,  if  not  extreme,  rigor  the  title  of  the  city  held  to  accrue  only 
by  tbe  majontyof  the  court.  on  completion  of  the  purchase  and  not 

'  Rockport  Water  Co.  d.  Rockport,  on  giving  notice  of  its  election  to  pur- 
161  Mass.  279.  Upon  a  vote  to  pur-  chase.  Jersey  Gty  f.  Flynn,  74  N.  J. 
duue  under  a  reserved  option,  the  Eq.  104;  70  Atl.  Rep.  497.  See  also 
equitable  owj\ership  ceste  in  the  muni-  JeTeey  City  v.  Jerney  Gty  Water  Sup- 
^Mility.  Bristol  v.  Bristol  &  W.  Water  ply  Co.,  70  N.  J.  Eg.  514. 
Works,  25  R.  1,  189.  After  the  vote,  A  water  works  franchise  contained 
the  town  may  enjoin  the  water  com-  a  condition  that  the  city  might  buy  at 
rany  from  Uyine  additional  pipes,  its  option  at  tlie  end  of  ten  years  at  a 
Rockport  Water  Oo.  v.  Rockport,  161  value  to  be  fixed  by  appraisers,  one  to 
Mass.  279.  Where  a  town  has  by  vote  be  named  by  each  party  and  a  third  by 
determined  to  exercise  an  optaon  to  the  nominees.  It  was  held  that  the 
purchase  water  works  reserved  to  the  dty  was  estopped  to  object  to  the  validity 
town  by  the  franchise  of  the  wat«r  of  the  appraisal  and  the  qualification 
Cfunpany,  the  company,  after  the  vole,  of  the  appraisers  by  participating  in 
runs  the  works  aa  the  trustee  of  the  touw  the  proceedings.  Fayetteville  v.  Fay- 
■nd  on  final  settlement  mast  account  etteville  Water,  L.  4  P.  Co.,  135  Fed. 
to  the  town  for  all  profiU.  Pending  this  Rep.  400.  As  to  appraisal,  the  pro- 
settlement,  the  company  must  take  cedure  therein,  and  the  powers  of  ap- 
Buch  care  of  the  property  as  it  would  praisers,  see  Orrutha  Water  Co.  *. 
take  of  its  own,  but  need  not  provide  Omaha,  162  Fed.  Rep.  226 ;  Eau  Cliun 
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vision  of  the  contract  or  ordinance  b  that  the  city  shall  only  be 
entitled  to  potsaaum  of  the  works  upon  payment  of  their  value,  the 
city  cannot  claim  possession  from  the  water  company  without  first 
paying  or  tendering  the  value  of  the  works  and  improvements. 
Payment  ia  then  a  condition  precedent  to  the  right  of  the  city  to 
possession.'  And  although  the  franchise  and  ri^t  of  the  company 
to  maintain  and  operate  its  plant  may  have  expired  by  lapae  of  the 
prescribed  term,  the  title  to  the  property  and  the  right  of  possession 
do  not  pass  to  the  city  under  a  reserved  power  or  option  to  purchase 
untii  the  city  has  either  paid  or  tendered  the  value  or  price  of  the 
plant.'  When  the  stipulation  ia  that  the  municipality  may  at  its 
option  purchase  the  water  works  and  all  the  pipes,  reservoirs,  and 
appurtenances  connected,  used,  or  belonging  therewith,  the  res  to  be 
bought  by  the  town  under  this  option  is  exactly  what  would  be  the 
subject  of  purchase  by  a  third  party  who  should  offer  to  buy  of  the 
works  from  the  company.    It  comprises  the  material  fiant  and  also 

V.  Bbu  Claire  Water  Co.,  137  Wis.  517;  value  of  the  works  and  improvemeiits. 

119  N.  W.  Rep.  555.  It  was  held  that  the  contract  was  not 

■  Loa  Angelea  v.  Los  Angelea  CStjr  a  lease,  but  was  rather  in  the  nature  of 

Water  Co.,  124  Cal.  368.     At  a  time  a  contract  to  purchase;   that  the  rights 

wlien  the  population  of  a  city  was  of  the  parties  at  iho  expiration  of  the 

small  and  its  only  water  works  con-  contract  were  fixed  by  its  t«nna  and  not 

sisted  of  a  small  una  of  wooden  pipes  by  legal  Implication'   that  the  city  was 

drawing  its  supply  from  a  river,  it  en-  not  entitled  ta  teclum  possessioD  of 

tered    into   a   contract    by    which    it  the   worka   from   the   water  company 

agreed   to   deliver   and   concede   to   a  without  first  paying  or  tendering  tlie 

water  company  the  exclusive  uao,  con-  value  of  the  improvements;  and  that 

(rol,  poflsessioa,   and   management  of  the  city  was  not  entitled  to  the  ap- 

the  city's  water  works,  together  with  pointment  of  a  receiver  of  the  water 

the  right  to  sell  and  distrtciute  water  mtea  or  to  prevent  the  water  company 

for  domestic  purposes  for  a  term  of  from  receiving  payment  of  the  water 

thirty  years.     The  contract  provided  rates  after  the  expiration  of  the  term 

that  the  water  company  ebomd  make  fixed  by  the  contract  but  before  pay- 

«xtenaive  improvements  in  the  works,  ment  or  tender  of  compensation.     It 

Tbe  contract  also  stipulated  that  the  was  also  said  that  the  water  compai^ 

CMQpany    should    "return    the    said  was  substantially  in  the  poutioa  of  a 

water  worka"  to  the  city  at  the  ex-  mortgagee  in  possesion  having  a  lien 

[nration  of  the  tenn of  thirty  years  "in  on  the  property  involved  as  security 

good  order  and  condition,  reasonable  for  the  perfonnance  of  the  covenants  M 

wear  and  the  damage  of  the  elements  the  city  contained  in  the  contract,  and 

excepted,   upon   the   payment   to   the  that   without   tender  or  payment  its 

company  of  the  value  of  the  improve-  possession  should  not  be  disturtied  or 

ments  made  after  the  approval  of  this  a  receiver  appointed.     Los  Angeles  v. 

contract"  to  be  ascertained  as  therein  Los  Angeles  City  Water  Co.,  iSi  CaL 

provided.    Provision  was  made  for  the  363.    Infra,  sec.  1316. 
appointment  of  arbitrators  to  ascertain         '  National  Waterworks  Co. o.  Kansas 

the  value  of  the  works.     The  term  of  City,   62   Fed.   Rep.   863,  10  C.  C.  A. 

thirty  years  having  expired,  the  city  663.    Construction  of  statutory  provi- 

claimed  possession  of  the  works  on  the  sion    requiring    munidpality    to    pay 

theory  that  the  contract  was  a  lease;  water    company  the  toltd  eatt  of  tit 

that  the  term  of  the  water  company  as  franehiae,  tBorkt,  and  propert]/  v 
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tbe  rights  possessed  by  the  compaDy  and  exercised  in  the  use  of  the 
works  and  plant;  and  it  includes  a  franchise  derived  from  the  mu- 
nicipality as  well  as  the  physical  property.  The  municipality  has 
the  option  to  buy,  not  to  extinguish,  die  rights  it  has  given,  which, 
together  with  other  property  and  rights,  make  up  what  the  com- 
pany owns.  Hence,  the  franchise  U  inclvded  in  the  purchase  and 
the  company  is  entitled  to  compensation  for  it.'  If  the  flatti  of  the 
company  is  mortgaged  to  secure  bonds  which  are  not  due,  the  sale  to 
the  city  may  be  made  subject  to  the  mortgage  when  the  bondholders 
are  not  parties  to  the  proceeding.^  When  the  manner  in  which  the 
right  of  the  municipality  to  purchase  the  plant  b  prescribed  by  ordi- 
nance or  contract,  the  company  is  entitled  to  the  interrention  of  a 
court  of  equity  to  prevent  the  city  from  taking  the  plant  in  any 
manner  other  than  that  prescribed  by  the  contract;  and,  therefore, 
if  an  ordinance  and  contract  between  a  public  service  corporation 
and  a  municipality  contains  a  valid  stipulation  as  to  the  manner  in 
which  the  reserved  power  of  the  municipality  to  purchase  the  plant 
of  the  company  shall  be  exercised,  c.  5.,  if  it  contain  a  provision  that 
the  value  of  tbe  property  shall  be  fixed  by  appraisers,  one  of  whom 
is  to  be  appointed  by  the  company,  the  legislature  cannot  by  subse- 
quent statute  alter  the  manner  of  appraising  the  value  in  such  a 
way  as  to  deprive  the  company  of  a  voice  in  the  selection  of  the 
appraisers  or  commission.  The  manner  of  selecting  the  persons 
who  are  to  decide  the  selling  price  is  a  substantia]  part  of  the 
contract,  and  is  protected  by  constitutional  provision  against 
impairment.' 

*  BrJBto]  e.  Briirto)  A  W.  Water  pelled  to  purchase  the  whole  water 
WorkSj  23  R.  1.  274.  When  the  pui^  supply  which  is  beyond  ita  needs,  but 
chase  la  to  be  made  purauant  t^i  reaer-  the  retervmrs  and  water  supply  mil  be 
vatJon  in  the  franohise  ordinance  at  a  apportitmed  by  the  court  through  a 
fair  and  equitable  price,  the  fact  that  master.  Bristol  v.  Bristol  &  W.  Water 
the  plant  is  on  aioMUhed  tyatem  and  Works,  23  R.  1.  274. 
in  operation  and  has  an  unexpired  '  Norwich  Gas  &  Elect.  Co,  v. 
[rananse,  are  elemenis  of  valite  in  de-  Norwich,  76  Conn.  fi65.  Under  a 
termining  the  price.  Galena  WaterCo.  statutory  authority  "to  purchase, 
V.  Galena,  74  Kan.  644.  Under  a  stip-  procure,  provide,  and  contract  for  ijie 
Illation  that  the  municipality  may  at  construction  of,  and  to  construct  and 
its  option  purchase  the  water  works,  operate  water  works  for  the  purpose  of 
and  all  the  pipes,  reservoirs,  and  ap-   supplying"  a  city  and  ita  citizens  with 

EUrtenances  connected,  used,  or  be-  water,  rt«  city  may,  in  the  exercise  of 
■nging  therewith,  the  fact  that  the  the  discretion  entrusted  to  it,  purcAoM 
reservoir  which  supplies  the  water  a  system  of  water  works  subject  to  a 
works  for  the  town  alto  supplies  the  jnortgage  to  secure  bonds  not  payable 
water  works  for  another  toon,  does  not  for  more  than  twenty  years.  State 
render  the  system  incomplete  or  pre-  v.  Topeka,  88  Kan,  177. 
vent  the  company  or  the  town  from  ■  Leavenworth  n.  Leavenworth  Cit7 
enforcing  the  stipulation,  the  supply  &  F;  L.  Water  Co.,  69  Kans.  S2.  See 
being  ample  for  the  requirements  of  also  State  o.  HcF^ak,  31  Neb.  139. 
both ;   the  town,  however,  is  not  com- 
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Where  the  reserved  right  of  the  city  is  to  purchase  at  a  price  to 
be  determined  by  appraisers  to  be  selected  by  the  parties,  it  has 
been  held  that  the  city  cannot  enforce  apecific  •perfontumce  of  the  eoth 
tract,  because  it  comes  within  the  principle  that  an  executory  con- 
tract for  the  sale  of  property,  by  the  terms  of  which  the  price  to  be 
paid  for  the  whole  subject  matter  is  to  be  determined  by  appraisers 
to  be  selected  directly  or  indirectly  by  the  parties,  cannot  be  specifi- 
cally enforced  in  equity,  so  long  as  there  is  a  failure  from  any  cause 
to  appoint  referees  or  a  failure  of  such  referees  after  appointment 
to  assess  the  value.'  But,  on  the  other  hand,  it  has  been  pointed 
out  that  an  agreement  to  sell  at  a  price  to  be  fixed  by  appraisers  to 
be  appointed  by  the  parties  b  irerely  a  subsidiary  part  of  a  much 
more  extensive  contract,  — a  contract  by  virtue  of  which  the  public 
service  corporation  has  in  the  past  enjoyed  privil^es  in  the  streets 
and  highways  of  the  municipality,  and  collected  large  sums  of 
money  from  its  inhabitants,  and  by  virtue  of  which  it  may  continue, 
unless  the  sale  can  be  consummated,  or  some  other  relief  granted,  to 
enjoy  the  same  valuable  franchises  until  the  expiration  of  its  fran- 
chise or  in  perpetuity,  if  its  franchise  be  without  limit.  Therefore, 
it  has  been  held  that  in  such  a  case  the  manner  of  determining  the 
price  b  a  matter  of  form  rather  than  of  substance;  and  if  it  becomes 
evident  that  it  cannot  be  determined  in  the  manner  provided  for  in 
the  contract  by  reason  of  the  refusal  of  one  party  to  do  what  in 
equity  he  ought  to  do,  the  court  will,  if  necessary  to  the  purposes  of 
jusdce,  determine  U  upon  the  application  of  tfie  other  through  a 
master,  or  in  other  competent  form.* 

'  Hontgome^    Gas    Light    Cki.    v.  55,    where    the   leading   Engliah  and 

Honlgomeiy,  S7  Ak.  245;    St.  Louis  AmericoD  casea  ae  to  the  tpeafie  aeet- 

V.  St.  Louis  Gasluht  Co.,  TO  Ho.  69.  Hon  of  agrtements  to  refer  or  to  arbitral* 

See  TBcheider  o.  Biddlo,  4  DiU.  C,  C.  R.  are    critically    examioed,    and    vfem 

55,   referred   to  infra.     In  answer  to  mmilar    to     those    in    the     text    are 

the  argument  that  if  specific  perform-  expressed  by  the  Circuit  judge  ddiver- 

ance  cannot  be  maintained  the  com-  ing    the    opinion    of    the    court.      In 

pany  can  defeat  the  right  of  the  city  National     Waterworks     Comp&ny     t>. 

to  purchase   by   refusing   to   appoint  Kansas  Ci^,   62   Fed.   Rep.   863,    10 

arbitrators,  it  has  been  said  that  the  C,  C.  A.  653,  the  court  mode  •  decree 

city  is  not  without  remedy;    that  it  for    the    sneeifie    perfoimaDce    of   an 

mi^ht    compel    the    appointment    of  obligation  ty  the  city  to  buy  and  the 

arbitrators  i^y  mandamun,  or  the  State  company  to  sell  at  the  fair  and  eqin- 

might  proceed  by  quo  warranto  to  for-  table  value  at  the  ex^nration  of  die 

feit  the  charter  of  the  gas  light  com-  tenn  of  a  fnuichise.     The  acreemeDt 

pany  for  its  refusal  to  comply  with  one  was  that  the  transfer  should  De  made 

of  the  conditions  on  which  it  accepted  at  the  "fair  and  equitable  value"  tt 

it.     St.  Louis  V.  St.  Louis  Gas  Light  the  plant,  &c.  to  be  aaeertained  if  the 

Co..  70  Ho.  69,  114.  parties  could  not  agree  by  the  court 

'  Bristol  V.    Bristol   &  W.   Water  or  in  such  manner  as  the  court  might 

Works,    19    R.    I.    413;     Cherryvale  determine.    The  value  of  the  property 

Water  Co.  v.  Cherrvvale,  65  Kan.  219.  was  ascertained   by   agpcanting   twtt 

See  Twbeider  v.  Biddle,  4  Dill.  C.  C.  R.  commis^oneis  to  examine  the  prop 
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§  1313.  Aoqnlilelon  by  Hinildpsllty  (d  Worka  <rf  PabUc  Swvic* 
Oorpontlon  under  Power  of  Balneiit  Donuln.  —  Altbou^  the 
property  and  franchises  of  a  public  service  corporation  are  held  by 
it  for  pubUc  purposes,  such  property  and  franchises  are  jwl  exempt 
from  the  exercise  of  the  power  of  eminent  domain  by  a  munici[)ality  or 
other  public  body  under  statutory  authority  conferred  uf>on  it.  The 
State,  acting  through  the  legislature,  possesses,  and  has  the  light  to 
exercise  the  power  of  eminent  domain  over  all  the  private  property 
and  property  rights  within  the  limit  of  the  State  of  whatever  nature, 
corporeal  and  incorporeal,  and  by  whomsoever  owned,  whether  by 
iodividuab  or  corporations.  The  property  of  a  corporation  is  not 
exempt  from  the  exercise  of  this  power,  even  though  it  may  have 
been  granted  exclusive  franchises  and  privileges.  A  legislature  in 
granting  a  charter  cannot,  by  express  terms,  however  strong  may 
be  the  language  used,  preclude  another  legislature,  or  even  itself, 
from  exercising  the  power  of  eminent  domain  over  the  charter  thus 
granted  and  the  property  and  rights  acquired  thereby.'  A  statute 
empowering  a  municipality  to  acquire  a  water  or  li^t  plant  by  vi> 
tue  of  the  power  of  eminent  domain  is  not  unconstitutional  on  the 
ground  that  it  authorizes  the  condemnation  of  proi>erty  which  is 
already  devoted  to  public  use  wUhovi  cUaignaling  any  different  or 
larger  -public  vse  to  which  it  b  to  be  applied.  A  municipal  cor- 
poration is  a  public  and  governmental  agency;  and  it  holds  prop- 
erty for  the  general  benefit  with  a  larger  scope  of  use  and  a  wider 
purpose  than  a  public  service  corporation  does.'  The  fact  that  the 
public  service  corporation  has  made  valid  and  existing  contracts  for 
supplying  water  or  light  to  the  municipality,  and  that  a  statute  au- 
thorizing the  condemnation  of  its  property,  if  carried  out,  necessarily 
destroys  its  ability  to  keep  its  contracts  with  the  municipality,  does 

erty  and  to  estJmate  uid  fix  the  value  KtitaMorujl.    Hetropolitan  Water  Co.  v. 

of  the  worka  and  ayBtem.     The  report  Kansaa  City,  164  Fed.  Rep.  738.    The 

(rf   the   conunudoners    was    returned  proviaioD  of  the  New   York  statutes 

to  the  court  and  on  the   report  and  requiring  bxlj   municipal   coiporation, 

evidence  the  court  fixed  the  fair  and  before  acquiring  lanos  for  ''new  or 

equitable  value  of  the  water  works.  additional   sources   of   water   Bupply " 

'  Kennebec  Wat«r  Dist.  v.  Water*  to  submit  maps  to  the  State  Water 

ville,  96  Me.  234 ;    Long  Island  Water  Supply   Commisaion    does    not   apply 

Supply  Co.  V.  Brooklyn,  166  U.  S.  086,  when  the  municipality  seeks  to  con- 

689.    Matter  of  Brooklyn,   143  N.  Y.  demn  the  water  works  and  plant  of 

£96.      See   ante,  chapter  on   Eminent  a  company  organiied  to  supply,  and 

Dwnain.  supplying   water  to   the   municipality 

•  Matter  of  Brooklyn,   143  N.  Y,  and    its    inhabitants.      Waveriy    v. 

596,  61ft.    See  also  Mayo  o.  Dover  ft  Waveriy  Water  Co.,  117  N.  Y.  App. 

F.  V.  Fire  Co.,  06  He.  530.     Kama*  Div.  336,  aff'd  189  N.  ¥.  555.     See 

KiMuto  authoiinng  munidpalities  hav-  aleo  as  to  procedure  under  the  New 

ins  a  population  of  50,000  to  eondtmn  York   statute,    Waveriy   v.    Waveriy 

ftRitmp  vMter  works  sustained  as  om-  Water  Co.,  127  N.  Y.  App.  Div.  440. 


lyCoogle 


2196  MCNiaPAL  CORPORATIONS  }  1314 

not  constitute  any  objection  to  the  exercise  of  the  power  of  eminent 
domab.  The  contracts  are  mere  incidents  to  the  tangible  prop- 
erty; and  while  the  company,  by  being  deprived  of  its  tangible 
property,  is  unable  to  perform  ita  part  of  the  contracts,  and  there- 
fore can  make  no  demand  u[>od  the  munidpality  for  performance 
of  its  part,  the  contracts  are  not  the  thing  which  is  sou^t  to  be 
condemned,  and  their  impairment,  if  impairment  there  be,  is  a 
mere  consequence  of  the  appropriation  of  the  tangible  property. 
I^irthermore,  a  contract  is  property,  and  like  any  other  property, 
may  be  taken  under  condemnation  proceedings  for  public  use. 
Hence,  the  true  view  of  proceedtugs  by  the  municipality  to  con- 
demn the  property  and  franchises  of  a  public  service  corporation, 
which  is  under  contract  with  the  municipality,  is  that  the  proceed- 
ings do  not  impair  the  contract  or  its  obligation,  but  appropriate  it, 
as  they  do  the  tangible  property  of  the  company,  to  public  use.' 

§1314.  Oompensatlon ;  Xlementa;  Haasnra  of  Damaffsa.  —  In 
ascertaining  the  compensation  to  be  paid  to  a  public  service  cor- 
poration for  the  acquisition  of  its  property  and  franchise  by  con- 
demnation, many  elements  must  be  taken  into  consideration.  The 
primary  question  for  consideration  is,  of  course,  what  is  the  fair 
value  of  the  property  taken  by  the  municipality  for  public  use. 
But  the  property  so  taken  has  a  composite  character.  It  includes 
real  estate  with  expensive  structures  thereon,  mains  and  pipes  in 
the  public  streets,  franchises,  rights,  and  privileges  to  use  the  public 
streets,  and  a  business  as  a  going  concern.  In  determining  the  value, 
all  of  these  elements,  unless  otherwise  provided  by  law  or  contract, 
must  be  taken  into  consideration.  Upon  the  question  of  the  value 
of  the  land  and  structures,  the  original  coat  of  construction  and  the 
coat  at  which  they  can  be  reproduced  at  the  present  time,  are  elements 
whidi  must  be  considered,  but  are  not  controlling.'  When  the  prop- 
erty to  be  acquired  is  that  of  a  water  company,  the  quality  of  water 

*  Lous  Island  Water  Supply  Co.  State  for  the  benefit  of  the  public,  n 

V.  BrookTrn.  166  V.  8.  685,  69^  691 ;  a  property  ri^ht  of  a  water  ccHnpany 

Leavenwortn  o.  Leavenworth  CSty  &  for  vhich  it  u  entitled  to  compenaa- 

Ft.  L.  Water  Co.,  69  Kan.  82.  tion.     Gardner  Water  Co.  r.  Gardner, 

>  Kennebec  Wat«r  Dist.  v.  Wat«i^  1S5  Haas.  190.     Ijiierest  on  iKe  numes 

vjUe,   97   Me.    ISfi;    Brunswick   &  T.  invested  in  the  plant  during  constnie- 

Water  Diat.  o.  Maine  Water  Co.,   99  tion  and  before  completjon  is  a  part 

Me.  371 ;    Monongahela  Water  Co.'s  of  the  cost  of  construction.     Biuns- 

Ca»e,    223    Pa.    323.      Ante,     chapter  wick  A  T.  Water  Dirt.  v.  Maine  Water 

on  Eminent  Domain,      A  right   con-  Co.,  99  Me.  371.     This  is  obviously 

ferred  by  statute  and  by  proceedings  correct  and  is,  we  believe,  genenUly 

thereunder  lo  lue  the  imtera  of  a  great  so  rE^arded. 
pond,  which  is  held  in  trust  by  the 
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furnished,  the  character  of  the  service  rendered,  and  the  fitness  of 
the  plant  and  of  the  source  of  supply  to  meet  reasonable  require- 
ments in  the  present  and  future,  are  material  considerations  in  de- 
termining the  present  value.'  In  addition  to  the  present  value  of 
the  physical  property,  some  cases  hold  that  the  corporation  is  en- 
titled  to  compensation  for  the  value  of  its  privileges  and  franckiaes? 
and  although  these  franchises  and  privileges  may  not  be  exdusix'e 
in  law,  yet  if  they  are  ao  in  fact,  the  franchises  and  privileges  must 
be  valued  as  they  then  exist,  and  having  due  reference  to  their  prac- 
tically exclusive  nature.'  If  the  franchises  and  privileges  are  not 
perpetual  and  urevocable,  but  are  subject  to  legislative  repeal,  that 
fact  must  be  given  its  proper  weight  in  determining  the  value  of  the 
property.'  In  addition  to  these  elements  there  is  the  fact  that  the 
taking  of  the  property  results  in.  the  destruction  or  transfer  of  a 
going  business,  and  the  property  and  franchises  of  the  corporation 
must  be  given  the  value  which  they  have  as  a  part  of  a  going  con- 
cern, and  not  as  separate  and  distinct  therefrom.*    As  a  going  conn 

'  Kennebec  Water  Mst.  v.  Water-  Water  Co.,  99  Me.  371.    See  opinion  erf 

ville,  97  He.  185.  Mr.  Jiutice   Sreuwr  on   the  Ureuit  In 

'  Kennebec  Water  Dist.  *.  Water-  National  Waterworks   Co.  v.  Kansaa 

ville,  87  Me.  185;   Monongahela  Water  City,   62  Fed.  Hep.  863,  866,  quoted 

Co.'B  Cose,  223  Pa.  323.    It  is  the  fran-  tn/ro.      In    Brietol   v.    Biistol   &    W. 

chise  as  it  exists  at  the  time  of  con-  Water  Works,  23  R.  I.  274  (a  case  of 

demnation,  which  is  to  be  taken  and  a   purchase   under   a   reserved   option 

paid  for;   and  past  neglect  of  duty  of  in  favor  of  a  town),  the  franchise  of 

the   water  company   to   furnish   pure  the    comfany    waa    exclusive.      The 

water   at   reaaonable   rates   is    not    a  appraisal  included  items  for  the  un- 

proper    matter    for    consideration    in  expired  term  of  the  franchise,  for  the 

detennining    the    value;     nor   is    the  good  will  of  the  plant,  and  for  enhanced 

liability  of  the  company  to  legtd  for'  value  due  to  the  fact  that  the  plant 

fgiture  of  its  franchises  on  account  of  was  a  running  plant.    The  court  held 

rt  uofaithfulness  or  misbehavior  to  that  the  items  for  good  will  and  en- 
considered.    Kennebec  Water  Dist.  hanced  value,  due  to  the  fact  that  the 
V.  Wat«rville,  97  Me.  185.  plant  wa«  a  running  plant,  were  in- 

•  Kennebec  Water  Dist.  v.  Water-  eluded  in  the  compensation  for  the  fran- 
ville,  97  Me.  185.  The  element  of  ctuse,  and  not  the  subject  of  separate 
good  wiU  of  the  business  it  was  thought  consideration  or  additional  allowance, 
should  not  be  conmdered  if  the  system  saying:  "The  fact  that  the  plant  is  a 
condemned  is  praclvcally  excluuve.  running  plant  and  the  probable  re- 
Kennebec  Wat«r  Dist.  v.  Watorville,  tention  of  customerSj  which  is  what 
97  Me.  185;  but  see  infra  in  this  is  meant  by  goodwill,  are  elements 
chapter.  The  poliq/  of  the  State  in  which  are  included  in  the  valuation 
dealing  with  public  service  corpora-  of  the  franchise.  A  monopoly  has  no 
tions,  m  so  tar  as  that  policy  has  oeen  good-will,  tor  its  customers  are  re- 
manifested  by  statute,  may  be  con-  tained  by  compulsion,  not  by  their 
ndered.  Norwich  Gas  &  Elect.  Co.  v.  voluntary  choice.  The  laying  of  the 
Norwich,  76  Conn.  565.  pip^  in  their  actual  podtion,  adapted 

<  Kennebec  Water  Dist.  n.  Water-  to  the  use  to  be  made  of  thnn,  is  the 

ville,  97  Me.  185.  result  of  skilled  labor,   and   the  skill 

*  Norwich    Gas    &    Elect.    Co.    v,  of  arrangement,  as  well  as  the  labor 
Norwich,    76    Conn,    665;     Kennebec  of  laying  and  material,  are  all  ctnnpre- 
Water  Dist.  v.  WatervUle,  97  Me.  185;  bended  in  the  actual  cost." 
Brunswick  &  T.  Water  Dist.  v.  Maine 
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cem,  oonsideration  must  be  given  to  the  present  efficiency  of  dw 
s^tem,  the  length  ol  time  necessary  to  construct  the  same  anew, 
the  time  and  cost  needed  after  construction  to  develop  the  new 
system  to  the  level  of  the  present  one  in  respect  to  business  and 
income,  and  the  added  net  income  and  profits,  if  any,  which  by  its 
acquisition  would  accrue  to  a  purchaser  during  the  time  required 
for  such  new  construction  and  for  such  development  of  business 
and  income.' 

But  overljring  all  these  elements  is  the  fact  that  the  public  service 
corporation  whose  property  is  sought  to  be  acquired  by  tfie  munici- 
pality cannot,  under  any  conditions,  charge  more  than  rctuotiabU 
rates  for  services  rendered  by  it.  The  value  of  the  property  of  the 
corporation  must  be  fixed  and  determined  with  reference  to  that 
fact.  .  In  proceedings  to  acquire  the  property  it  therefore  frequendy 
becomes  material  to  determine  what  are  the  reasonable  rates  for  the 
service,  whether  these  rates  have  been  exceeded  by  the  corporation 
in  the  past,  or  whether  the  existing  rates  of  the  corporation  may  be 
increased ;  and  the  value  of  the  property  of  the  corporation  in  its^, 
and  as  a  going  concern,  must  be  determined  rather  with  reference 
to  such  income  as  it  can  earn  when  reasonable  rates  are  charged  for 
the  service  rendered  dian  such  income  as  it  has  actually  earned  at 
rates  which  have  had  elements  of  unreasonableness.'  But  the  oduo/ 
ratex  which  have  been  charged  prior  to  condemnation  and  the  aetval 
eaminga  are  both  to  be  considered  in  determining  the  value  of  the 
property,  the  wei^t  to  be  given  to  those  considerations  being  de> 
pendent  upon  their  reasonableness.* 

'  Kennebec  Water  Dist.  v.  Water-  in  part  by  property  not  taken  the  ftp- 

ville,   97   Me.    lSf>;     Norwich   Gaa   &  praiaere    must    discnininste    and    to 

E3ect.  Co.  V.  Norwich,  76  Conn.  505.  tar  as  value  may  depend  upon  rates 

Even  when  the  franchise  of  the  com-  they  should  charge  the  property  taken 

X^ay  hot  expired  bo  that  its  franchise  for  only  its  fair  proportioa  of  eamii^ 

rights  and  privil^es  have  no  longer  Brunswick  &  T.  Water  Di«t.  o.  Hsioe 

any  value,  the  valvt  of  the  property  of  Water  Co.;  &9  Me.  373.    But  when  the 

Ifte  company  should  net  be  limited  to  property    is    voluntarilv    tendeiwl   to 

the  mere  cost  of  repixxiucing  the  plant,  the    municipality    unaer    a    etetute 

but   allowance   should   also   be   made  giving  the  cwnpany  the   right  to  do 

for  the  fact  that  the  plant  has  an  added  so,    and    requiring    the    munidjAli^ 

value  crested  by  the  fact  of  connections  to  purchase,  and  the  municipafit;  U 

with  and  supply  of  buildings,  although  only   required   '  ' 


the  company  does  not  own  the  con-   tion  for  the  physical  property  of  the 
^_-^___       Sat---'    "'-- '-    "-      ^---   '--  '■-   ' -^^   - 


National    Waterworks    Co.  company   and  not  for  its  franchiMS, 

o.   Kansas  CHy,  62  Fed.  Rep.  853;  the  past  eamiogs  of  the  company  are 

10  C.  C.  A.  653.  not  evidence  of  the  fair  value  A  tbe 

>  Kennebec  Water  Dist.  e.  Wat«r-  property,    and    should    be    excluded, 

ville,   97   Me.    186;     Brunswick   &  T.  Newbuiyport  Water  Co.  «.  Newbwy- 

Waler  Dist.  o.  Maine  Water  Co.,  99  port,  168  Mass.  Ml ;  Gloucester  Water 

Ue.  371.    When  the  rates  which  fur-  Supply  Co.  v.  Gloucester,  179  Uas. 

nish  a  bans  for  eeUmating  value  are  365. 
earned  in  part  by  property  taken  and       '  Kennebec  Water  Dist.  •.  Water- 


,y  Google 


I  1315  FUBUC   DTIUTtXS :    ElUNENT   DOMAIN  2199 

Id  determining  the  valve  all  evidence  should  be  received  and  con- 
sidered so  far  as  it  b  admissible  under  the  general  rules  of  law,  and 
the  value  should  be  determined  by  the  appraisers  or  commissioners 
upon  the  whole  testimony  before  them.'  They  cannot  adopt  any 
arbitrary  method  of  determining  such  value.  The  capitalization  of 
income,  even  at  reasonable  rates,  cannot  be  adopted  as  a  condusive 
test  of  present  value,  although  the  present  and  probable  future 
earnings  at  reasonable  rates  may  properly  be  considered.'  When 
the  compensation  is  to  be  determined,  not  under  an  exercise  of  the 
power  of  emineut  domain,  but  under  a  statute  which  makes  the  ex- 
erdse  of  the  right  of  a  city  to  construct  and  operate  its  own  works 
conditional  upon  the  refusal  of  an  existing  company  to  sell  its  works 
to  the  city,  and  wbidi  requires  the  dty  to  pay  to  the  company  the 
value  of  the  property  "for  the  purpose  of  its  use  "  by  the  city,  the 
company  cannot  recover  from  the  city  any  compensation  for  the  right 
to  lay  and  maintain  pipes  in  the  streets  and  for  its  right  to  collect 
water  rates.  Under  such  a  statute,  whatever  the  city  purports  to 
purchase,  the  right  of  the  company  to  lay  pipes  in  the  streets  is  of 
no  use  to  the  city.  The  city  had  that  right  by  virtue  of  the  legisla- 
tive authority  to  Fumbh  water;  and  as  soon  as  the  dty  was  authoi^ 
ized  by  the  legislature  to  furnish  water,  no  one  could  complain  if 
it  proceeded  to  lay  pipes  for  that  purpose;  hence,  the  right  of  the 
company  to  lay  pipes  in  the  city  streets  did  not  add  to  the  value  of 
the  property  "for  the  purpose  of  the  city,"  and  was  not  under  the 
.  drcumstances  a  proper  subject  for  compensation.'  When  the  value 
b  to  be  determined  for  the  purpose  of  carrying  into  effect  a  reserved 
right  or  option  to  purchase  the  property  of  the  public  service  cor- 
poration and  the  franchise  of  the  company  has  expired,  the  com- 
pany cannot  receive  com[>ensation  for  the  value  of  the  franchise, 
either  directly  by  valuing  it  on  the  basis  of  a  renewal,  or  indirectly 
by  fixing  an  amount  based  u[K>n  the  capitalization  of  the  earnings.* 

%  1315.     Blghti    of    HnnldpftUty    and    Grant**    at    Sqilnitlon    of 
rntnchlM.  —  On  the  expiration  of  a  frandiise  to  furnish  water  or 

ville,  97  Ue.  185.    If  the  compan?  has  &ced.     Norwich  Oas  A  Elect.  Co.  tr. 

in    the    past   actuaJly   received   more  Norwich,  76  Conn.  666. 

than  reasonable  ratee,  the  excesa  can-  *  Kennebec  Water  Dist.  v.  Watei- 

Dot  be  deducted  from  the  amount  to  ville,  97  He.  1S6. 

which  it  would  otherwiae  be  entitled.  '  Newbuiyport  Water  Co.  v.  New- 

Ketuiebec  Water  Diat.  v.   Waterville,  buiyport,   )6S  Masa.   541;    Gloucester 

97  Me.  1S6.  Water  Supply  Co.  v.  Gloucester,  179 

'  Kennebec  Water  Diat.  v.  Water-  Masa.  365. 

ville,  97  Me.  186.    It  is  not  necessary  '  National  Waterworka  Co.  «.  Kan- 

to   specify   separateljr   each   item    of  aaa  Citj.  62  Fed.  Rep.  863,  10  C.  C.  A. 

value  wbch  is  included  in  the  amount  653. 
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light  and  to  use  the  streets  of  the  mUDicipality  in  connection  there- 
with, for  a  limited  term,  the  rights  of  the  grantee,  uideas  so  provided 
by  law  or  contract,  do  not  immediately  and  totally  terminate,  and 
the  grantee  does  not  become  a  trespasser  on  the  city  streets.  A 
public  service  corporation  has  been  engaged  in  the  performance  of 
a  work  of  public  utility.  That  service  was,  of  necessity,  of  a  nature 
which  required  the  occupation  of  the  streets  with  pipes  buried  b 
the  soil,  with  connections  therefrom  of  more  or  less  permanence  of 
character  to  the  buildings  and  premises  of  consumers.  These  im- 
provements could  not  be  removed,  nor  to  any  extent  interfered  with, 
during  the  term  of  the  frandiise,  without  interrupting  the  service 
the  corporation  was  bound  to  render;  and  it  must  be  presumed, 
where  Uie  grant  or  contract  is  silent  on  the  point,  that  it  was  con- 
templated  by  the  parties  that  the  corporation  should  remain  in 
possession  such  reasonable  length  of  time  after  the  expiraiion  of  the 
term  as  might  be  necessary  to  negotiate  an  extension  or  renewal  of 
the  franchise,  or,  in  default  thereof,  to  close  out  its  business  with- 
out UDnA»3sary  sacrifice.'  Even  when  the  franchise  hoe  expired 
and  the  city  has  a  reserved  right  or  option  to  purchase  the  propertj' 
of  the  company,  the  title  to  the  water  or  lighting  plant  or  system 
doea  not  vest  in  the  city,  until  the  company  has  been  paid  or  tendered 
the  value  thereof.'  If  the  city  continues  to  accept  a  service  of  water 
or  light  from  the  company  and  assumes  to  r^jfulate  the  rates  there- 
for, this  gives  implisd  consent  to  the  continued  possession  of  the 
streets  and  operation  of  the  works  until  such  time  as  the  city  shall, 
by  reasonable  notice,  see  fit  to  terminate  the  corporation's  tenure  of 
the  privilege.'    And  so  long  as  the  corporation  continues  to  perform 

*  Cedar  Ra|nda  Water  Co.  o.  Cedar  with  a  privil^e  of  renewal  unleu 
Rapids,  118  Iowa,  234.  The  fact  that  the  village  shmild  elect  to  purchaK 
a  munidpality  has  made  contracts  the  plant,  and  the  village  has,  after  the 
for  various  terms,  by  which  the  com'  expiration  of  the  teim,  allowed  the 

ry  agreed  to  and  did  furnish  water  ownera  of  the  fianchise  to  avail  them- 
municipal  purposes,  and  by  which  selves  thereof  from  year  te  year  with- 
the  dty  agreed  and  paid  therefor  out  formaJ  renewal,  the  village  can- 
stipulated  annual  compensation,  and  not  impeach  the  validity  of  the  fran- 
that  by  reason  of  such  contracts  the  chiae  on  the  ground  that  it  was  not 
company  was  obliged  to  incur  laige  foimally  renewed,  and  was  enjtaned 
expense  over  and  above  what  other~  from  removing  the  wires  from  the 
'  wise  would  have  been  necessary,  doea  streete.  Wakefield  v.  Theresa,  125 
not  create  any  obligation  od  the  muni-  N.  Y.  App.  Div.  38. 
cipality  to  continue  to  receive  water  *  National  Waterworks  Co.  tf. 
from  the  company  after  the  contract  Kansas  Ci^,  62  Fed.  Rep.  853;  Loa 
or  franchise  has  expired.  Boise  City  Angeles  v.  Los  Angeles  Oty  Water  Co., 
Artesian  Hot  A.  Cold  Water  Co.  v.  124  Cal.  368;  St«in  v.  McGrath,  128 
Boise  aty,  123  Fed.  Rep.  232.  Where  Ala.  175.  Supra,  sec.  1312. 
the  village  authorities  in  N^eui  York  '  Cedar  Ra|Hds  Water  Co.  v.  CedU 
granted  a  franctdae  for  electric  light-  Rapids,  IIS  Iowa,  234. 
ing  purposes  for  a  term  of  five  years. 
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the  service  and  the  city  continues  to  accept  it,  the  obligation  of  the 
dty  and  other  patrons  to  pay  a  reasonable  oompensaUon  therefor 
will  continue.*  If,  after  the  expiration  of  the  franchise,  the  city 
exercises  its  right  to  prescribe  reasonable  rates,  it  must  do  so  under 
preosely  the  same  limitations  and  conditions  as  to  reasonableness 
which  applied  before  the  expiration  of  the  frandiise.* 

§  1316.  OoBUniliutlon  <rf  Watar  Sopplr.  —  A  corporation  or- 
ganized for  the  purpose  of  distributing  water  for  compensation  is 
not  a  gtuaanior  o/  Us  qutdUy.  It  is  not  a  commodity  kept  for  sale 
in  the  strict  sense  of  the  term,  but  is  free  to  every  one  in  nature's 
reservoir;  like  light  and  air,  it  is  taken  directly  or  indirectly  from 
a  common  source  of  supply.  The  immediate  source  is  usually 
selected  in  advance  and  fixed  by  contract  with  the  municipality, 
leaving  the  mere  service  of  a  carrier  to  be  performed  of  taking  the 
water  from  such  source  and  dbtributing  it  to  the  consumers.  To 
say  that  the  person  or  corporation  performing  the  service  shall  be 
burdened  with  an  implied  warranty  of  the  quality  of  the  thing  car- 
ried and  distributed  would  be  treating  the  transaction  as  a  sale 
stricdy  so  called,  and  then  applying  an  exception  to  the  doctrine 
of  caveat  emptor  not  supported  by  sound  reason  or  by  authority.* 
The  obligation  of  a  water  company  is  not  to  provide  water  that  is 
cjiemically  pure,  but  water  that  is  ordinarily  and  reaaonably  'pure* 
and  in  the  performance  of  that  obligation  it  is  only  held  to  the  ex- 
ercise of  reaaonable  diligence.^  If  it  b  liable  for  impurity  of  the 
water,  or  for  contamination  which  renders  it  unfit  for  domestic  use, 
it  must  be  on  the  ground  of  actionable  fravd  or  negligence  without 
contributory  negligence  on  the  part  of  the  consumer.*    If  the  water 

'  Lob   Angeles   Oty   Water   Co.   v.  Pa.  489.     A  stipulation  in  a  contract 

Los    Angeles.    103    Fed.    Rep.    711;  with  &  mumcipality  for  a  supply  of 

Cedar   Rapids    Water    Co.    v.    Cedar  water  that  the  water  shall  be  pure  and 

Rapids     118    Iowa    234.      See    also  wholesome   and    free   from    pollution 

Kimball  v.  Cedar  Rapids,    100  Fed.  de]et«rious  for  drinking  and  domestic 

Rep.    802.      Acceptance    of    electric  purposes    does   not    require    absolute 

light    service    by   a    village   after   Ihe  punty.     This  stipulation  does  not  re- 

expiration  of  a  contract,  does  not,  as  quire   that   the   supply   shall   be   free 

matter  of  law,  create  an  iiTtnlicd  crmirad  irom  pollution  at  its  source,  but  only 

far  another  year,  although  tiie  statutory  that  the  water  delivered  shall  be  free 

authority  of  the  village  is  to  contnct  from  pollution.     Jeisey  City  v.  Flynn, 

for  lighting  from  year  to  year  for  a  74  N.  J.  Eq.  104;  70  Atl.  Rep.  497. 

term  not  exceeding  ten  yean.    Howell  *  Green  v.  Ashland  Water  Co.,  101 

Elect.  L.  &  F.  Co.  t>.  Howell,  132  Hich.  Wis.  25S. 

117.  'Green  d.  Ashland  Water  Co.,  lOI 

■  Cedar  Rapids  Water  Co.  n.  Cedar  Wis.  258.  In  Hughes  v.  Auburn,  Ifll 
Rapids,  118  Iowa,  234.  N.  Y.  96,  rev'g  21N.  Y.  App.  Div.  311, 

■  Green  v.  Ashland  Water  Co.,  101  it  was  held  that  in  constructing  and 
Wis.  258.  maintaining  a  eewer  or  drainage  sys- 

*  Brymer  v.  Butler  Water  Co.,  172  tern,  a  city  exerciaes  a  part  of  the  gov- 
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company  knows,  or  from  the  situation  ou^t  to  have  known,  tbat 
the  water  it  is  dbtributiDg  in  a  mutiidpality  is  dangerous  for  do- 
mestic use  from  causes  not  ordinarily  discoverable  by  the  exercise 
of  reasonable  care,  it  owes  the  duty  to  its  customers  of  disclosing 
that  danger,  and  a  failure  so  to  do,  knowing  that  such  customera 
are  liable  to  use  the  water  through  ignorance  of  its  character,  has 
been  said  to  be  a  fraud  in  law,  rendering  the  company  liable  to 
legal  damages  to  any  penon  injured  by  such  fraud  without  any 
fault  on  his  part,  and  has  also  been  said  to  be  a  failure  of  duty 
amounting  to  actionable  negligence  to  which  the  same  liability  is 
incident'  A  cause  of  action  for  damages  resulting  from  the  im- 
purity of  the  water  sounds  in  tort  in  whatever  way  it  may  be  re- 
garded, and  knowledge,  or  its  equivalent,  on  the  part  of  the  company, 
and  want  of  such  knowledge,  or  its  equivalent,  on  the  part  of  the 
consumer  damaged,  b  essential  to  legal  liability  in  the  one  case  as 
well  as  the  other.  Hence,  where  it  was  sought  to  render  the  com* 
pany  liable  for  the  death  of  a  consumer  from  typhoid  fev^  said  to 
have  been  contracted  through  the  contamination  of  the  water  supply, 
the  court  held  that  if  the  deceased  knew,  or  ought  to  have  known, 
the  dangerous  condition  of  the  water,  yet  used  it  with  the  consequence 
complained  of,  no  legal  responsibility  attached  to  the  water  com- 
pany by  reason  of  the  contributory  negligence  of  the  deceased  in 
failing  to  take  precautions  to  avoid  disease  resulting  hom  the  im- 
pure supply.* 

eromentAl  powera  of  the  State  for  the  Wu.  258.  In  this  caae  the  actitm  waa 
customar;  local  convenience  and  ben».  broiwht  t^i  recover  duaagea  for  the 
fit  of  the  people;  that  while  it  ma;  not  deatG  of  the  plaintiff's  intestate  alkged 
conduct  sewage  into  the  house  or  upon  to  have  been  cauatd  by  Tit^igsnce  on 
the  premisea  of  an  individual  without  the  part  of  the  water  company  in  fail- 
liability  for  daraaxee.  the  injury  is  one  ing  to  secure  water  free  irom  sewage 
to  property  for  which  the  owner  alone  contamination.  It  was  claimed  that 
mav  demand  redress,  and  a  member  the  deceased  used  polluted  water  and  in 
of  aia  family  has  as  such  no  special  consequence  was  stricken  with  typlxHd 
remedy  agamst  the  municipality  for  fever  fnun  which  he  died.  At  the 
personal  suffering  caused  by  it«  n^lect  trial  the  piaindS  recovered  a  judg- 
of  taniioTy  preeauHont  tuairui  disease;  ment  aeainst  the  company.  On 
and  hence  that  an  individual  who,  with-  appeal  tne  judgment  was  reversed 
out  any  invasion  of  his  property  rights,  upon  the  grounJ  that  the  trial  court 
has  suffered  from  disease  BUpermduced  had  practically  made  the  water  eam- 
by  the  nwlect  of  the  authorities  of  a  pany  a  guarantor  of  the  puri^  of 
city  to  observe  sanitary  precautions  the  water  supply;  and  it  was  also 
in  the  construction  and  maint«naiicQ  held  that  if  the  water  company's 
of  a  system  of  sewage  cannot  recover  source  of  supply  had  been  oontami- 
daraagee  for  the  injury  from  the  muni-  nated  with  sewage  for  a  long  period  of 
cipality.  See  also  to  the  same  effect,  time  causing  epidemics  or  typhoiii 
Meti  V.  Asheville,  150  N.  Car.  74S;  M  fever  annually  in  the'  communi^  for 
S.  E.  Rep.  881.  several  years,  and  the  facts  in  ttwl 
'  Green  v.  Ashland  Water  Co.,  101  rr^rd  were  notorious  in  the  oommu- 
■Wii.258.  -"-       ■ "  -  -' ■ ■ 
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After  having  secured  a  proper  source  of  supply,  the  companj  b 
bound  to  exercise  diligence  in  the  effort  to  preserve  the  water  from 
poUvtion,  and  deliver  it  to  the  public  in  no  worse  condition  than 
that  in  which  it  is  taken  from  the  source  of  supply.  If  it  neglects 
to  perform  this  duty,  or  if  by  reason  of  the  contamination  of  the 
source  of  supply  from  causes  over  which  it  has  no  control,  the 
water  b  unfit  for  domestic  or  other  uses,  the  company  may,  at  the 
suit  of  a  taxpayer,  be  restrained  from  collecting  water  rates,  because 
it  is  inequitable  that  it  should  collect  these  rates  when  the  considera- 
tion therefor  has  failed.*  Staiuiee  prohibiting  the  discharge  of  sewage 
or  other  polluting  matter  into  the  waters  of  the  lakes,  streams,  and 
rivers  of  the  State  are  constitutional.  These  laws  are  a  proper  ex- 
ercise of  the  p>olice  povfer,  and  do  not  abridge  the  privileges  or 
immunities  of  the  dtizens,  nor  do  they  deprive  them  of  property 
without  due  process  of  law,  or  deny  them  the  equal  protection  of 
the  laws,  because  of  legitimate  exceptions.'    For  the  purpose  of  pre- 

bers  of   the   communitf,   of  ordinAiy  the    Pennsylvania   statute    to   compel 

intelligence,  had  notice  of  th&t  eitua-  a  water  company  to  remove  the  MunMS 

tion,  and  in  the  absence  of  avidence  of  pollution  and  to  furnish  pure  water, 

to  the  contraiy  that  presuinption  was  PeSer    v.    Pennsylvania    Water    Co., 

held  to  prevail,  and  precluded  a  re-  221  Pa.  578. 

coveiy  by  A  person  injured  by  the  use  '  Conunonwealth   v.    Emmera,   321 

of  such  water  because  of  his  contribu-  Pa.  298.     The  legisiature  may  pro- 

tory  neslJEence.    In  Milnesv.  Huddeie-  hibit,  or  may  delegate  the  power  to 

field,  L.  R.   11  App.  Cos.  511,  a  con-  prohibit,  boating   on   a   lake   or   great 

sumer  brought  an  action  agamat  the  pond  wnich  is  the  source  of  the  water 

defendant     municipality     to     recover  supply  of  a  municipality.     Sprague  v. 

damages  for  sickness  caused  by  lead  Hinon,  195  Mass.  681.    A  statute  pro- 

pastsoning   through   use   of   the   muni-  bibiting  the  diseharge  of  the  aeaage  into 

cipal   water   supply.     The  water  was  the  atream  from  which  a  municipality 

pure  in  the  mams,  which  were  of  cast  is  supplied  with  water  and  autnoriz- 

iron,  but  by  the  by-laws  of  the  muni-  ing  an   injimction   unless   the   matter 

cipality   the   consumer   was   required  discharged  is  purified  by  a  method 

to   bear  the   cost   of  makiog  connect-  approved    by    the    State    Board    of 

tions  with  the  mains,  and  the  by-laws  H^th,    is    a    constitutionsl    exercise 

prescribed  that  Uie  connecting  pipes  of  tlie  police  power,  and  an  injunction, 

should  be  of  lead.    By  the  statute  and  as    authorized    by    the    statute,    will 

the    b^-laws    or    regulations    of    the  issue  in  case  of  s  violation.     Durhsjn 

municipality    the    connecting    pipes,  v.  Eno  Cotton  Mills,  141  N.  Car.  615. 

although    owned    by    the    consumer,  Construction  and  enforcement  of  Nets 

were  thus  under  the  control  of  the  Jersey    statute    against    pollution    of 

mmucipBlity,  and  the   consumer   had  streams;     New   Jersey   Health   Board 

no  control  over  their  construction  or  v.  Dmken,  72  N.  J.  Eq,  865;   67  Atl. 

power  to  use  any  other  than  a  lead  Rep.  38,     Of  NorA  Carolina  statute, 

pipe.     The  House  of  Lords  held  that  Durham  r.  Eno  Cotton  Mills,   144  N. 

the  municipality  was  not  Uable  to  the  Car.   705.     As  to  enjoining  a  muni- 

plaintiS,   the   municipality,   as  under-  cipality   from   polluting   a   river  with 

taker  of  the  pubUc  enterprise,  having  sewage,  see  Doremus  v.  Paterson,  70 

complied  with  ite  statutoiy  dutjy  wlucE  N.  J.  Eq.  296,     A  riparian  owner  la 

was  only  to  supply  water  which  was  entitled   to   the   ordinary  and  reaaon- 

pure  in  the  mams.     (Earl  of  Selbome  able  use  of  the  water  adjacent  to  and 

and  Lord  Watson,  dissented.)  covering  part  of  his  lands;    and  the 

'  Brymer  n.  Butler  Water  Co.,  172  rules  and  regulations  of  a  State  board 

Pa.  489.    Action  or  proceeding  under  of  health  for  the  protection  from  con- 
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venting  a  public  wrong  and  enabling  the  community  to  obtain  a 
proper  supply  of  water,  the  State  may,  by  virtue  of  its  general  visi- 
tatorial powers,  intervene  by  a  suit  in  equity  to  compel  the  pertont 
contaminating  the  water  to  refrain  from  continuing  so  to  do.  The 
rights  of  a  city  with  its  thousands  of  inhabitants,  and  the  duty  of 
the  eity  to  protect  them  in  the  enjoyment  of  the  necessaries  of  life, 
and  the  preservation  of  health,  stand  on  a  hi^er  ground  than  the 
rights  of  a  private  citizen,  so  far  as  the  protection  of  its  water  sup- 
ply from  pollution  is  concerned  and  properly  call  for  the  interven- 
tion of  the  State,  and  perhaps  of  the  municipality,  in  the  public 
interests.' 

$  1317.  OoDjnunors;  Daty  of  HunldpaU^  or  OotpOTStloo  to  tnr- 
niita  BtQiply.  —  So  far  as  the  consumption  of  water  or  light  is  con- 
cerned, it  b  immaterial  to  the  consumer  whether  the  supply  be 
furnished  by  the  municipality  or  by  a  public  service  corporation. 
As  a  general  rule  the  obligations  to  the  consumer  are  the  same  in 
either  case.  The  organization  supplying  water  or  light,  whether  it 
be  a  municipal  or  a  private  corporation,  is  under  a  duty  to  con-aumen 
to  iupply  the  water  or  light  impartially  to  all  reasoniMy  ivilhin  the 
reach  of  its  pipes,  mains,  and  wires.  The  public  character  of  the 
service,  the  obligation  of  the  municipality  to  perform  its  duty  towards 
all  the  inhabitants  without  discrimination,  and  the  acceptance  of 
a  charter  to  perform  a  public  service  by  a  private  corporation  cretde 
this  duty,  which  miat  be  exercised  wiihoui  discrimination  between 
persons  similarly  situated  and  under  circumstances  substantially 
the  same.  The  organization  furnishing  a  supply  cannot  act  capri- 
ciously or  discriminate  against  any  one  who  is  able  to  pay  for  the 
service  furnished.  The  law  will  not  permit  any  undue  advantage 
to  be  given  to  a  consumer  by  doing  for  him  what  is  not  done  for 
others  under  circumstances  substantially  the  same.  Therefore, 
whether  the  supply  be  furnished  by  a  municipal  or  by  a  private 
corporation,  the  water  or  the  light  must  be  fvmished  to  ail  -who  apply 
therefor,  and  offer  to  pay  the  rates  and  abide  by  avck  reasonable  rules 

faifninat.ifin  of  the  public  Bupply  o!  &  V.  Aflhley,  37  Pa.  Super.  Ct.  2S4.  The 
munidpality,  adopted  pursuant  to  fact  that  the  supply  of  water  recdved 
atatutocy  authority,  cannot  deprive  from  an  ensting  water  company  u 
the  riparian  owner  of  this  right  with-  contaminated  and  unfit  for  use  does 
out  compensation.  George  v.  Cheater,  not  justify  the  municipality  in  pio- 
59 N.  Y.  Misc.  553;  Beaton e.  Cheater,  ceedmg  to  erect  its  own  worka  i^ien 
50  N.  Y.  Hiac.  558.  the  franchise  of  the  company  is  ex- 

'  Commonwealth  e.  Rusaell,  172  elusive.  It  must  find  its  relief  by 
Pa.  GOe.  Indictment  of  borough  for  taking  steps  to  compel  the  funuahing 
creating  a  nuisance  by  depositJnE  of  a  proper  supply.  Bennett  Water 
■ewage  in  a  stream.     Commonwealth  Co,  n.  Hillvale,  302  Pa.  616. 
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and  regulations  as  may  be  made  as  a  coadition  of  reDdering  the 
service.^    The  company  or  city  cannot  escape  from  its  duty  to 

>  Gibbfl  V.  Conaolidated  Gaa  Co.,  eon  Gas  Light  Co.  v.  Brady,  27  N.  J.  L. 
130  U.  S.  396,  411;  Wiemer  v.  Louis-  245,  which  holds  that  a  gas  company 
ville  Water  Co.j  130  Fed.  Rep.  261)  is  not,  upon  the  general  principles  of 
Mobile  D.  Bienville  Water  Supply  Co.,  law,  bound  in  the  absence  of  an  ex- 
ISO  Ala.  379 1  Hahon^  v.  American  press  statute  or  contract  to  furnish 
Land  &  Wat«r  Co.,  2  Cal.  App.  185;  gas  to  all  buildings  on  the  lines  of  its 
Freeman  o.  Macon  G.  L.  &  Water  Co.,  main  pipes,  upon  being  tendered  the 
126  Ga.  843;  Bothwell  v.  Consumers'  fixed  pnce  or  a  reasonable  compen- 
Co.,  13  Idaho,  568;  Peoples'  Gas  sation,  is  disapMoved  and  overruled 
Light  A  Coke  Co.  v.  Hale,  94  III.  App.  m  Olmsted  v.  Proprietors  of  Uorris 
406;  Snell  *.  Clinton  El.  L.,  H.  A  P.  Aqueduct,  47  N.  J.  L.  333. 
Co.,  196  111.  626,  rev'g  95  111.  App.  552;  A  gas  company  cannot  impose  a 
Chicago  V.  Northwestern  Mut.  L.  Ins.  diacrimination  in  the  price  of  its 
Co.,  218  HI.  40,  43;  Ken  v.  Galena  product  based  addy  on  the  value  of 
Water  Co.,  139  111.  App.  598;  Rush-  the  service  to  the  coneumer.  Bailyii. 
ville  V.  Rushville  Nat.  Gas  Co.,  132  Fayette  Gas  Fuel  Co.,  193  Pa.  175.  The 
lad.  575;  Portland  Nat.  Gas  &  Oil  "dass  of  pwiple"  to  whom  the  servico 
Co.  v.  State,  135  Ind.  54;  Coy  v.  In-  is  rendered  is  not  material;  the  condi- 
dianapolis  Gas  Co.,  146  Ind.  656;  tion  and  character  of  the  service  re- 
State  tJ.  Portland  Nat,  Gas  &  Oil  Co.,  quired  in  view  of  location,  extent, 
163  Ind.  483;  State  v.  Consumers  volume,  &\,  controls.  Hercurv.  Media 
Gas  Trust  Co.,  157  Ind.  345;  Indiana  Elect.  L.,  H.  &  P.  Co..  19  Pa.  Super. 
Nat.  &  Oil  Gas  Co.  V.  SUte  162  Ind.  Ct.  510.  But  it  has  b^n  held  that  a 
690;  Greenfield  Gas  Co.  v.  'Trees,  165  city  in  furnishing  water  may  cja«#i/v  itt 
Ind.  209 ;  Wood  v.  Auburn.  87  Me.  ammtners  with  reference  to  the  line  of 
287;  Gas  Light  Co.  v.  Colliday,  25  business  in  which  they  are  eng 
Md.  1 ;  Lumbard  v.  Steams,  4  Gush.  Woodruff  v.  East  Orange,  71  N.  J 
(Mass.)  60;  Young  v.  Boston,,  104  419.  The  fact  that  one  receive^  ^ 
Mass.  96;  Williams  v.  Mutual  Gas  Co^  equal  amount  of  electrical  current  for 
52  Mich.  499;  Gordon  v.  Doran,  100  less  money  than  his  neighbor,  is  not 
Minn,  343;  state  c.  JopUn  Water  conclusive  evidence  of  discrimination. 
Works,  62  Mo.  App.  312;  Vander-  It  must  be  shown  that  it  is  under  the 
berg  V,  Kansas  Gty  Ho.  Gas  Co.,  126  some  circumstances  and  conditJona; 
Mo-  App.  600;  State  r.  Butte  City  and  to  do  this  the  current  must  be 
Water  Co.,  18  Hont.  199;  American  furnished  during  Bubstantiolly  the 
Water  Works  Co.  v.  State,  46  Neb.  same  hours  and  at  substantiaUv  the 
104;  Sammons  v.  Kearney  Power  Sc  some  amounts.  Graver  v.  Edison 
Irr.  Co.,  77  Neb.  680;  Public  Service  Elect.  Ul.  Co.,  126  N.  Y.  App.  Div. 
Corporation  ti.  American  Lighting  Co,,  371.  An  electric  Ughting  company  may 
67  N.  J.  Eq.  122;  Washington  v.  7nak«  experimental  contracts  to  reach  a 
Washington  Water  Co^  70  N.  J.  Eq.  basis  for  future  chaiges,  although  tlua 
264;  Olmsted  v.  Proprietors  ot  results  in  giving  for  a  limited  time  a 
Morris  Aqueduct,  47  N.  J.  L.  311;  better  rate  to  a  few  customers  than  is 
People  V.  Manhattan  Gas  Light  Co.,  nven  to  others.  Graver  v.  Edison 
46  Barb.  (N.  Y.)  136;  Armour  Pack-  Elect.  HI.  Co.,  126  N.  Y.  App.  Div. 
ing  Co.  V.  Edison  Elect.  lU.  Co.,  115  371. 

N.  Y.  App.  Div.  51;   QrifBn  c.  Golds-  The  impoaing  of  a  meter  rate  for 

boro  Water  Co.,  122  N.  C.  206;   Qn-  boarding   house*    is    not    unjust  di9- 

jati,  H.  &  D.  R.  Co.  V.  Bowling  crimtnoCion,  although   a  fiat  nte  or 

._  «.  .  «.  ^  fixture  rate  be  applied  to  dwelling 
houses.  Woodruff  «.  East  Orange,  71 
N.  J.  Eq.  419.  Under  an  ordinance 
granting  a  franchise  for  water  pur- 
poses,  a  boarding  house  t~""    ■-  '^   • 


Green,  57   Ohio  St.   336;    Kaugen 
Albina  Ught  &  Water  Co.,  21  Or 
411 ;  Mercur  v.  Media  EI.  L.,  H.  &     . 
Co.,  19  Pa.  Super.  Ct.  519;    Baily  v. 
Fayette  Gas  Fuel  Co.,  193  Pa.   175; 


Crumley  v.   Watau^   Water  Co.,   99  be  a  dwelling  house,  and  not  a  holel. 

Tenn.    420;     Harbison    v.    Knoxville  Birmingham    v.    Birmingham    Water 

Water  Co.   (Tenn.   Ch.   App.),    53  S.  Works  Co,,  152  Ala.  306.     But  in  an- 

W.   Rep.   993;     Charleston   Nat,   Gas  other  case  a  boardirig  houee.  although 

Co.  V.  Lowe,  62  W.  Va.  662.    Pater-  occupied  by  the  tenant  and  nis  fami^. 
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furnbh  a  direct  supply  to  an  applicant  on  demand,  merely  because 
the  applicant  b  already  in  receipt  of  a  supply  indirectly  throufj^ 
the  medium  of  another  consumer  with  whom  the  applicant  has 
mode  an  arrangement ;  the  owner  or  occupant  of  the  buitding  has 
the  right  to  deal  directly  with  the  company  or  city  at  the  price  at 
which  the  law  may  require  the  company  or  city  to  sell  li^t  or 
water.'  But  the  right  to  a  supply  is  not  absolute.  It  is  limited  by 
the  uses  to  which  it  is  intended  to  be  put  and  by  the  residence  or 
business  of  the  persons  demanding  a  supply.  It  cannot  be  contem- 
plated that  the  municipality  or  the  public  service  corporation  ^ould 
be  required  to  supply  light  or  water  for  every  conceivable  purpose, 
but  rather  only  for  those  ordinary  and  natural  uses  which  are  in- 
cident to  the  daily  needs  and  wants  of  the  municipality  and  its 
inhabitants.'     If  the  public  interests  require  it,  a  public  service 


sioDB  of  K  water  conti&ct  fixing^  the  alk^ed  that,  to  prevent  competitioQ, 
rate  for  dwellias  houses  containinK  the  defendant  reduced  ite  ratex  largelr 
families.  Robbins  v.  Bangor  R.  it  e7  t^i  parties  who  tfireatenai  lo  eslablisk 
Co.,  100  Me.  496.  A  water  company  a  rival  company,  but  did  not  make  a 
may  r«triM  and  change  its  echeduU  of  corresponding  reduction  to  the  plain- 
rata  if  oo  contract  prevents,  provided  tiff  and  other  consumers,  but  pro- 
the  new  rates  are  reasonable  and  do  posed  to  put  in  meters  whereby  the 
not  discriminate.  Within  these  limits-  rates  to  plaintiff  and  othera  would 
tions  it  may  chanqe  a.  rate  from  an  be  greatly  increased,  and  threatened 
anmial  i/r  flat  rate  to  a  meter  rate,  to  cut  on  the  supply  of  the  plaintiffs, 
Bobbins  V.  Bangor  R.  i,  E.  Co.,  100  if  they  did  not  pay  tlie  increased  rates. 
Me.  496.  It  was  held  that  the  defendant  bad 
It  has  been  held  that  there  is  no  no  right  to  discriminate  between  con- 
discrimination  in  charging  (me  price  sumere,  and  that  the  complaint  made 
for  gas  far  fuel  purpose*  and  another  out  a  prima  fade  case  of  unlawful 
for  gas  for  power  purposes.  Boerth  v.  discrinunation  iustifyiiig  the  issuance 
Detroit  City  Gas  Co.,  152  Mich.  654.  of  a  temporary  mjunction. 
But  on  the  other  hand  it  has  been  held  '  Jones  v.  Rochester  Gas  &  Elect. 
that  a  natural  ^  company  engaged  in  Co.,  168  N.  Y.  65.  In  an  action 
furnishing  gas  for  heat  and  light  can-  against  a  gas  company  for  a  statutory 
not  charge  a  higher  price  for  gas  for  light  penalty  for  failure  to  furnish  gas  on 
than  for  he(U,  there  being  no  difference  oemand,  the  defendant  is  not  reheved 
in  the  gas  supplied,  nor  in  the  nature  from  liability  by  the  fact  that  pltuntiflf 
of  the  service.  Bfuly  v.  Fayette  Gas  obtained  gas  by  an  an&ngement  with 
ti\iel  Co.,  193  Pa.  175.  Gas  company  one  of  his  teuanta  who  was  a  customer 
held  not  to  be  entitled  to  refuse  a  of  the  defendant,  since  under  such 
mtpply  of  fud  gat  to  a  consumer  hav-  circumstances  the  gas  cannot  be  con- 
ing one  get  of  pipes  only,  under  a  sidered  as  having  been  supplied  bj 
palliation  or  practice  requiring  two  the  defendant  pursuant  to  its  obliga- 
distinct  sets  of  pipes  for  illuminating  tion  to  furnish  to  all  ptxjper  appli- 
and  fuel  gas  respectively.  State  v.  canta  on  demand.  Jones  v.  Rochester 
New  Orieans  Gaslight  Co.,  108  La.  67.  Gas  &  Elect.  Co.,  168  N.  Y.  65. 
A  stipulation  in  a  contract  with  a  *  In  Public  Service  Corp.  v.  Ameri- 
water  company  that  the  company  uiU  can  Lighting  Co.,  67  N.  J.  £q.  122,  it 
not  adl  water  for  power  lo  any  other  was  held  that  a  foreign  corporation, 
person  or  eorporatum  intending  to  com-  a  non-resident,  whose  sole  buaine^ 
pete  with  the  contracting  consumer,  is  the  manufacture  of  gas  burners, 
IS  discriminatory  and  void.  Ssmmons  cannot  malce  a  contract  with  a  aty 
V.  Kearney  Power  &  Irr.  Co.,  77  Neb.  to  affix  ite  burners  to  street  lamps. 
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corporation  may  be  authorized  by  the  muDidpality,  to  remove  its 
mains  from  a  sparsely  populated  district  for  the  purpose  of  relaying 
them  in  a  more  thickly  populated  district  and  improving  the  ser- 
vice thereby,  although  individual  consumers  who  have  already 
been  supplied  with  water  are  thereby  deprived  of  a  supply.'  The 
principle  that  the  city  or  the  company  must  supply  all  impartially 
and  without  discrimination  does  not  prevent  it  from  entering  into 
reasonable  special  arrangements  or  agreements  with  consumers 
growing  out  of  sp>ecial  circumstances,  and  the  fact  that  by  reaK)n  of 

and  to  fumiah  pu  therefor  for  a  linuted  after  such  mains  were  laid,  be  so  modi- 
time,  and  then  compel  the  gas  com-  fied  and  changed  by  the  city  and  water 
pany  lo  furnish  it  with  the  gas  which  company  as  to  permit  the  latter  to 
it  needs  to  light  the  lamps.  Pitney,  remove  its  mains  from  certain  streets 
V.  C,  said  that  the  obligation  of  the  where  in  the  judgment  of  the  city 
gas  company  extends  only  to  red-  council  public  neceeaity  no  longer  re- 
dent  citicens  and  to  the  munidpality.  quiied  their  continuance,  to  other 
3ee  also  American  Lighting  Co.  v.  portions  of  the  city  where  public 
Public  Service  Corp.,  132  Fed.  Rep.  neceamly  required  mains  to  be  laid, 
794.  The  use  of  wat«r  for  sprinkling  although  the  removal  of  the  mains 
streets  is  a  proper  use  for  the  benefit  would  depiive  an  individual 
of  the  inh^ltants;  and  a  water  com-  supply  of  water  and  greatly  dec 
pany  cannot  refuae  to  Buppl^  water  the  value  of  his  property.  The  duty 
to  one  engaged  in  the  business  of  of  extendi™  the  maine  of  a  citv  water 
sprinkling  streets,  merely  because  he  supply  is  aiscretioaary  with  tne  local 
is  not  himself  an  "inhabitant"  of  the  autboiities,  and  cannot  t)e  enforced 
city  or  because  the  water  is  not  supt-  by  Tnandamus  at  the  instance  of  one 
plied  directly  to  the  persons  benefited  who  is  taxed  for  water  and  light  pur- 
by  the  sprinkling.  Wiemer  b.  Loui»-  poses.  Moore  o.  Harrodrf)Urg  (Ky.), 
viQe  Water  Co.,  130  Fed.  Rep.  251.  105  S.  W.  Rep.  926. 

A    water    company    cantiacl«d    to  The    State    of    Maaeachuaetts    has 

supply  a  town  with  water  "  for  domestic  adopted  the  policy  of  legidaUve  regvla- 

punx)ses,  the  extinguishment  of  fires  Hon    and    control   of   gat    and   tMctrie 

and  other  lawful  uses."     By  the  Nev>  lighting    tympanies    rather    than    the 

Jertejf    statute,    the    consent    of    the  encouragement     of     competition     for 

town  was  necessary  both  for  the  in-  protection  against  the  evil   effects  of 

corporation  of  the  company  and   for  a  Tnonopoty.     An  electric  light  or  gas 

the  use  of  the  streets.      It  was  held  company   which  has  a  franchise  cov- 

that  the  town  had  a  firet  lien  or  right  ering  a  city  or  town  in  which  another 

Id  use  the  water  for  the  purposes  sped-  similar    company    has   a  fraDchise,   if 

fied  in  the  contract  in  pieference  to  the    public    interest    is    not    affected 

any  use  by  other  purchasers  for  mere  thereoy,    can    lawfully    arrange    with 

mechanics]  or  manufacturing  purposes,  the    other    compsjiy    to    extend    its 

and  that  the  company  coiud  not  ex-  lines  into  one  part  of  new  territory 

cuse  its  failure  to  furnish  adequate  that  is  being  developed,  and  to  leave 

pressure    for    fire    protection    on    the  the  other  company  to  extend  its  lines 

ground   that  the  water  was   required  to  another  part  of  such  territory,  so 

and  used  for  driving  printing  presses,  that    neither    company    vill    duplicate 

fans,   and   for  other  mechamcal   pur-  liTiet   in   streets    where    the   other   is 

poses,  and  to  supply  railnrad  engines,  serving  the  public.    This  is  a  detail  of 

Boonton  p.  United  Water  Supply  Co.,  administration  which  is  not  an  illegal 

70  N.  J.  Eq.  092,  aff'g  69  N.  J.  Eo.  23.  parting   with   a   portion   of   the   com- 

'  In   Asher  v.    Hutchinson    Water,  pany's   franchise.      Such   arrangement 

tight  &  Power  Co.,  66  Kan.  496,  it  may     be     upheld,     although    certain 

was  held  that  a  contract  by  ordinance  streets  in  which  both  companies  have 

between  a  dty  and  a  water  company  previously   run   lines   are   mcluded   in 

that  the  latter  would  lay  water  mains  it.    Weld  v.  Gas  A  Elect.  Ught  Com'iB, 

and  supply  the  inhabitants  with  water  197  Mass.  5fi6. 
(m  certain  streets  of  the  city  might, 
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such  special  circumstances  a  reduced  rate,  reasonable  urtder  the 
drcumstances,  is  given  to  particular  individuab  does  not  affect  the 
validity  of  the  arrangement'  But  this  is  delicate  ground,  and 
the  rates  we  think  must  be  the  same  unless  the  circumstances 
are  substantially  dissimilar  and  reasonably  justify  a  difference. 
Questions  arise  as  to  the  rights  of  consumers  growing  out  of  the 
nuviber  and  ckaraet^  of  the  buUdinga  supplied;  and  it  sometimes 
becomes  important  to  determine  whether  each  building  owned  by 
a  consumer  is  to  be  treated  separately  in  determining  the  rights 
and  relations  of  the  parties,  or  whether  the  fact  that  they  are 
all  owned  by  one  person  is  to  control.*  But  such  questions 
depend  on  the  special  circumstances  of  each  case,  and  in  the 
nature  of  the  case  it  b  difBcuIt  to  deduce  any  general  rule  from 
the  decbions.  The  basb  of  the  decbions  b  what  in  each  case  b 
just  and  reasonable,  and  custom  or  usage  will  be  given  due  wei^t 
'  Under  a  statute  requiring  an  elec-  tion  including  all  its  buildingH.  It  Mraa 
trie  companjr  to  supply  every  person  held  that  the  comp&nv  baa  the  right 
on  the  same  terms  on  which  any  other  to  treat  each  builtung  sepaiSit^'- 
person  "  is  entitled  under  shniUr  cir-  United  States  v.  American  Waterwaws 
onmstanoes  to  a  corresponding  supply,"  Co..  37  Fed.  Rep.  747.  A  dtj  may  be 
a  latitude  la  given  to  the  company  to  authorized  to  deal  exclusivBly  with 
make  bargains  with  its  coOBUmei^  where  the  owner  of  the  building;  and  when 
the  circumstances  differ,  or  the  supply  that  is  the  case  the  owner  cannot  im- 
.  does  not  correspond.  The  fact  that  pose  uijon  the  water  board  the  duty  at 
supply  is  required  by  day  was  held  to   tunushins    water   separately    to   each 

t'  istify  a  lower  charge  than  for  a  supply  tenant  of  the  building  and  collecting 
y  night.  Metropolitan  El,  Supply  Co.  rates  from  each  as  a  separate  consumer 
«.  Ginder,  2  Ch.  Div.  799.  A  contract  by  fun^ahing  at  his  own  expense  for 
by  which  a  water  works  company  each  room  shut  off  with  locks  and  k^a 
agrees  to  furnish  water  to  a  consumer  and  then  tendering  the  keys  to  toe 
at  a  greatty  reduced  rate,  the  con-  water  commissioners.  Kels^  t>.  Har- 
aumer  Bfreemg  to  lay  his  own  i»pe  and  quette  Fire  and  Water  Com'iB,  113 
put  in  his  own  fixtures,  and  to  allov  Mich.  215. 

the  company  to  tap  his  pipes  for  the  A  dty  ordinance  that  city  footer 
purpose  of  supplying  other  consumers  supply  to  one  or  more  persons  Ihrouoh 
with  water,  was  held  to  be  valid,  al-  a  aijtgU  tap  shall  be  duirged  to  m« 
though  the  consumer  was  under  no  owner  of  the  estate,  and  that  in  case 
obligation  to  continue  to  take  the  of  non-pa^nnent  the  water  shall  be 
water  for  anygiven  length  of  time,  shut  o£^  is  not  unreasonable,  and  is 
Mlledgeville  Water  Co.  v.  Edwards,  valid  as  against  a  tenant  of  a  room 
121  Ga.  556.  who  has  paid  the  water  rate   to  the 

*  Bee  Young  v.  Boston,  104  Mass.  landlord,  who  baa  ffuled  to  pay  the 
95.  A  water  works  ordinance  provided  city.  Cox  v.  Cynthiana,  123  Ky.  363. 
that  the  comtHiny  should  furnish  water  Where  a  tenoni  and  a  tab-tenant  oc- 
to  dtizens  residing  along  the  line  of  its  cujned  different  parts  of  a  building, 
mains  at  certain  rates,  and  at  a  tariff  divided  by  a  partition,  and  each  used 
for  dwelling  houses  according  to  the  water  separately,  each  was  a  teparale 
number  of  rooms.  The  tariff  also  pre-  constimer  within  the  meaning  of  an 
scribed  rates  for  other  buildings  of  ordinance  providing  for  the  mstalla- 
diSerent  kinds.  The  United  States  tion  of  water  meters  by  the  water  sup- 
Reservation  known  aa  "  Fort  Omaha  "  ply  company.  The  ocanpany  was  not 
contained  dwellings  for  officers  and  obliged  to  fumiah  a  meter  for  joint 
other  buildings.  The  United  States  use.  NognlM  Water  Co.  v.  Neumann, 
okdmed  the  nght  to  be  furnished  as  a  (Ariz.)  lUO  Pac.  Rep.  794. 
single  customer  for  the  entire  reserva- 
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Acceptance  by  the  city  or  by  a  public  service  corporation  o/  an  appli- 
cation  for  a  service  of  water  or  light,  and  compliance  on  the  part  of 
the  consumer  with  the  reasonable  rulei  and  regvlaiioru,  creates  an 
implied  contract  under  which  the  city  or  the  corporation  by  implica^ 
tion  agrees  to  furnish  a  sufficient  supply  for  the  ordinary  uses  of 
the  consumer.* 

For  a  faUvre  or  refiuiU  without  lawful  cause  to  furnish  a  service 
of  water  of  light  the  consumer  b  entUled  to  any  of  several  remedies 
at  his  election.  The  duty  to  furnish  the  service  to  an  applicant  may 
be  enforced  by  mandamus;*  or  if  the  supply  be  impure  and  unfit 

'  Whitehouse  v.  Stat«n  laUnd  Water  was  to  supply  its  customers  with  ■ 
Co^  lOlN.  Y.  App.Div.  112;  HcEntee  reasonable  supply  of  water,  but  that 
e.  Kingston  Water  Ck>.,  165  N.  ¥.  27;  this  obligation  was  to  be  construed 
Uerriinack  River  Savinfs  Bank  o.  with  lefeience  to  the  company's  power 
Lowell,  152  Hasa.  656.  The  obligation  of  supply;  and  that  a  reasonable  suppW 
of  a  municipality  to  furnish  the  supply  was  that  which  was  reasonable  with 
under  these  conditions  is  contractual  reference  to  the  extent  to  which  ^M 
in  its  nature  and  does  not  arise  from  company  had  water  to  supply  the 
any  Eovemmentsl   duty  or  function;   consumers. 

and  if  the  municipality  fails  to  fumish  ■  Wiemer  v.  Louisville  Water  Co., 
a  reasonable  supply,  its  liability  to  the  130  Fed.  Rep.  251 ;  Price  n.  Riverdde 
oonsumer  is  the  same  as  that  of  a  pri-  L.  A  Irr.  Co.,  56  Cal.  431 ;  Gallagher 
vate  corporation,  and  not  of  a  govern-  v.  Equitable  Gas  Ught  Co.,  141  Cal. 
mental  agency.  Merrimack  River  699,  70S;  Fellows  v.  Los  Alleles,  151 
Savinffs  Bank  n.  Lowell,  152  Mass.  556.  Cal.  62 ;  People  v.  Farmers',  £c.  Reaer- 
The  oUigaHon  of  a  public  service  cor-  voir  Co.,  25  Colo.  202 ;  Portland  Nat. 
poration  is  not  to  provide  water  that  Gas  &,  Oil  Co.  v.  State,  135  Ind.  54; 
IS  chemically  pure,  but  water  that  is  Greenfield  Gas  Co,  v.  Trees,  165  Ind. 
ordinarily  and  Teaaonably  pure;  and  209;  Stat«  v.  ConBumers'  Gas  Trust 
after  having  secured  a  proper  source  Co.,  157  Ind.  345;  State  v.  New  Or- 
<rf  supply,  the  corporation  is  bound  to  leans  Gaslight  Co.,  108  La.  67;  Rob- 
exercise  diligence  to  preserve  the  bins  r.  Bangor  R.  A  E.  Co.,  100  Me. 
water  from  pollution  and  to  deliver  it  496;  State  v.  Joplin  Water  Works, 
to  the  consumer  in  no  worae  condition  52  Mo.  App.  312;  American  Water 
than  that  in  which  it  is  taken  from  the  Works  Co.  v.  State,  46  Neb.  194 ;  John- 
aouroe  of  supply.  Brymer  t>.  Butler  son  d.  Atlantic  City  Gas  &  Water  Co., 
Water  Co.,  173  Pa.  489.  See  supra,  65  N.  J.  Eq.  129;  Public  Service  Corp. 
f  1316.  t>.  American  Lightini  Co.,  67  N.  J.  Eq. 

In  Jackson  tr.  Famham  Water  Co.,  122;  People  v.  Manhattan  Gas  Light 
3  Law  Times  Rep.  632,  a  consumer  Co.,  45  Barb.  (N.  Y.)  136;  People  v. 
brought  an  action  against  a  water  N.  Y.  Suburban  Water  Co.,  38  N.  Y. 
company  to  recover  the  amount  of  a  ^P'  ^v.  413;  People  t>.  Green  Island 
water  rate  pud  by  him  on  the  ground  Water  Co.,  56  Hun  (N.  Y.)  70;Haugen 
that  tiu  company  had  failed  to  give  v.  Albina  Light  &  Power  Co.,  21  Oreg. 
him  a  sufficient  supply  of  water.  It  411;  Hackin  v.  Portland  Gas  Co.,  38 
appeared  that  there  were  no  dstems  Oreg.  120;  Poole  v.  Paris  Mountain 
in  the  pluntiff'e  premises  or  facilities  Water  Co.,  81  S.  Car.  438.  But  a  per- 
for  stonng  water,  and  that  the  supply  emptory  writ  of  mandamus  will  not 
only  contmued  from  an  early  hour  in  issue  if  it  appears  that  there  is  a  con- 
the  momins  until  ten  o'clock  in  the  troversy  as  to  the  correctness  of  a  bill 
forenoon,  when  it  was  shut  off.  Ttie  for  a  supply  of  gas  which  has  not  been 
court  held,  per  Lord  Coleridge,  that  the  paid,  as  the  right  to  the  writ  must  be 
company  was  not  liable;  that  the  im-  clearly  estabUshed.  Mackin  v.  Port- 
plied  contract  between  the  parties  was  land  Gas  Co.,  38  Oreg.  120.    Construe- 

non  to  su 
South 
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for  use,  he  ma;,  vhen  so  permitted  bj  statute,  enjoin  the  atj  or 
public  service  corporation  from  collecting  rates  therefor,*  or  for  a 
wrongful  refusal  to  furnish  a  supply  or  for  an  insufficient  or  defec- 
tive supply,  the  consumer  may  recover  damages.*  If  a  consumer 
involuniarily  pays  to  a  municipality  or  public  service  corporation 
rates  in  excess  of  those  prescribed  by  law,  the  excess  may  be  re- 
covered back  although  a  right  of  action  therefor  is  not  expressly 
conferred  by  statute  or  ordinance.*    If  the  consumer  is  in  the  receipt 

Water&GuCo.,  L.  R.  [190S]  1  K.  B.  perienced   b;   him   in   hia   mercantile 

917.  Duaness  uisia^  out  of  the  defendant's 

'  Biymer  v.  Butler  W&ter  Co.,  172  tefusal  to  fumish  gas  to  him  waa  not 

Pa.  480.  erroneouB.      Shepard    t>.     Milwaukee 

'  Freeman  v.  Hocon  G.  L.  &  W.  Gaa  Light  Co.,  15  Wis.  318. 
Co.,  12S  Ga.  843;  Milledgeville  Water  In  estimatinf;  the  dantagea  result- 
Co.  D.  Fowler,  129  Ga.  111.  Where  ing  from  wronrfuUy  cutting  o£F  gas 
the  conBumer  has  been  obliged  to  draw  from  a  store  and  businesa  property,  it 
water  from  another  source,  his  dam-  was  held  that  the  jury  might  coaaider 
ages  for  failure  to  furnish  a  sufficient  the  detenaraiicm,  if  any,  t'n  Iha  value  of 
supply  are  the  fair  value  of  the  labor  the  premises  /or  sole  or  for  renbd,  and 
empbyed.  Whitehouse  v.  Staten  the  cost  of  removing  the  gaa  fixtures 
IslaDd  Water  Supply  Co.,  101  N.  Y.  and  restoring  the  premises.  Gas  Light 
App.  Div.  112.  Where  water  was  ahut  Co.  v.  Colliday,  25  Md.  1.  A  dty  under 
oB  prior  to  the  year  during  which  the  contract  with  the  owner  of  a  green- 
contract  WBB  deemed  to  run,  it  was  house  to  supply  hini  with  water  for 
held  that  the  damaget  to  which  the  Bt«am  heatjng  and  for  his  plants,  in 
consumer  was  entitled  were  the  value  constructing  a  sewer  in  his  street, 
of  the  water  of  which  he  was  deprived  caused  the  supply  pipe  to  be  uncoT- 
for  the  unexpired  portion  of  the  con-  ered  and  negligcntry  exposed  to  the 
tractual  year.  Van  Alstyne  «.  Morri-  cold,  so  that  the  water  in  the  pipe  was 
son,  33  Tex.  Civ.  App.  670;  77  S.  W,  frozen  and  his  supply  cut  oB.  The 
Rep.  655.  Where  water  mams  are  lud  owner  could  not  with  reasonable  dili- 
in  a  street  and  connected  with  private  gence  obtain  bis  supply  of  water  or 
houses,  the  owner  payine  the  city  for  heat  from  other  sources  and  his  plants 
laying  the  mains  and  a!fco  the  water  were  destroved.  It  was  held  that  he 
rents,  and  in  consequence  of  the  negli-  was  entitled  to  recover  from  the  dty 
gent  manner  in  which  the  mcuns  are  for  the  damage.  Stock  v.  Boston,  149 
laid,  the  water  freezes,  whereupon  the  Uass.  410.  Failure  to  fumiah  gas  for 
tenants  abandon  possession  of  the  fuel  during  cold  weather  was  held  to 
property,  the  owner  of  the  property  can  be  proximate  cause  of  relapse  and  death 
only  maintain  an  action  to  recover  back  of  plaintiff's  mck  children,  and  com- 
Ihe  maier  rente  paid  and  cannot  recover  plaint  sustained  as  statini^  cause  of 
against  the  city  for  damages.  Smith  action.  Coy  v.  Indianapolis  Gas  Co., 
V.    Philadelphia.   81    Pa.    38.      In    sn  146  Ind.  665. 

action  aKainst  a  ^aa  light  company  for  '  Chicago  v.  Northwestern  Hut.  L. 
wrongfully  refusing  to  fumisn  plain-  Ins.  Co.,  218  III.  40;  Hngree  v.  Mutual 
tifT's  store  with  gas,  it  was  held  that  Gas  Co.,  107  Mich.  156;  Pantoa  v. 
the  evidence  of  the  nature  and  extent  of  Duluth  Gas  &  Water  Co.,  50  Minn.  175; 
plaintiff's  buginett,  that  It  was  incon-  St.  Louis  Brewing  Assoc,  r.  St.  Louis, 
venient  sjid  difficult  to  transact  it  140  Mo.  419.  Index,  Voluntary  Pay~ 
without  gas,  and  that  the  want  of  gas  ment.  Whem  an  ordinance  provides 
made  his  store  less  attractive  to  cus-  that  a  gas  company  shsll  not  charge 
tomeis  and  tended  to  diminish  his  consumers  more  than  an  average  of 
business,  was  admissible.  It  was  held,  the  rates  charged  in  certain  other 
also,  that  an  instruction  to  the  jury  dties,  payment  <A  a  charge  in  excess 
that  the  plaintiff  should  have  such  of  such  rate  made  in  ignorance  of  the 
damiwes  as  would  compensate  tiim  fact  that  it  is  excessive,  is  niA  to  &e  re- 
fer the  pecuniary  loss,  and  also  for  garded  as  votunlars,  altlioi^  the  eon- 
the  inconvenience  and  annoyance  ex-  aumer  may  have  been  negligent  in  not 
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of  a  supply  and  the  munidpdity  or  corporation  thteatem  to  deprive 
him  thereof  without  right,  the  consumer  may  maintain  a  suit  for 
an  injutudimi  to  restrain  the  corporation  or  municipality  from  cut- 
ting the  couTtsctuma  or  otherwise  terminating  the  supply,'  It  is 
not  uncommon  to  find  statutes  intended  to  enforce  the  duty  of  the 
municipality  or  corporation  to  furnish  a  supply  by  im/posing  penaU 
ties  for  the  failure  to  do  so  on  demand.' 

S  1318.  OoiuiimarB;  BauonableiLeSB  of  B«t«8.  —  Independently  of 
any  statutory  restriction  or  regulation  of  the  rates  which  may  be 
charged  by  a  public  service  corporation,  it  cannot  exact  from 
consumers  for  the  service  rendered  to  them  a  compenaatvm  in 
excess  of  a  reasorwhle  rate.*     But  in  determining  what  is  a  reasonable 

ascertaining  the  fact.    Pineree  v.  Mu-  sue  on  three  separate  causes  of  action 

tual  Gbs.  &>.,  107  Mich.  156.    To  the  for  diSerent  premises  under  diFFerent 

same   eFfect,   Armour   Packing   Co.   t>.  applications.     Jones  n.  Rochester  Gas 

Edison  Elect.  111.  Co.,  115  nTy.  App.  A  El.  Co.,  188  N.  Y.  65,  rev'g  45  N.  Y. 

Div.  51.  App.  Div.  629. 

y  Gallagher  n.  Equitable  Gas  Lisht  *  Capital  City  G.  L.  Co.  d.  Des 
Co.,  141  Col.  699;  Edwards  t>.  Mille<^  Hoines,  72  Fed.  Rep.  829;  Wagner  t>. 
ville  Water  Co.,  116  Ga.  201;  Xcnia  Rock  Island,  146  111.  139;  Des  Moines 
RealEstateCo.  V.  Macy,  147Ind.  568;  v.  Des  Moines  Waterworks  Co.,  95 
Graves  v.  Key  City  Gas  Co.,  83  Iowa,  Iowa,  348;  Brunswick  Gas  Light  Go.  v. 
714;  Brown  v.  Frankfort  (Ky.),  9  United  Gas,  Fuel  &  Light  Co.,  85  Me. 
8.  W.  Rep.  384;  Calleiy  v.  New  632;  Kennebec  Water  Dist.  ».  Water- 
Orleans  Water  Works  Co.,  35  La.  An.  ville,  97  He.  185,  201 ;  Madison  v. 
798;  Gordon  v.  Doran,  100  Minn.  343;  Madison  Gas  A  Elect.  Co.,  129  Wis. 
Sedalia  Brewing  Co.  n.  Sed&lia  Water  249.  Although  a  maximum  rate  may 
Works  Co.,  34  Mo.  App.  49;  Horsky  be  prescribed  by  the  ordinance  grant- 
V.  Helena  Consolidated  Water  Co.,  13  ing  the  franchise,  and  although  that 
.  Mont.  229;  Public  Service  Corpora-  rate  is  binding  upon  the  corporation 
Hon  V.  American  Lighting  Co.,  67  N.  J.  because  the  franchise  is  granted  upon 
Eq.  122;  McDowell  v.  Avon-by-the-  that  condition,  it  has  b^n  said  that 
Sea  lAnd  ft  Imp.  Co.,  71  N.  J.  Eg.  109 ;  these  rates  are  not  binding  upon  con- 
Sicklefl  T.  Manhattan  Gaslight  Co.,  64  sumera  who  have  a  ri^ht  to  the  proteo- 
How.  Pr.  (N.  YO  33;  McEntee  ti.  tion  of  the  courts  agamst  unreasonable 
Kingston  Water  Co.,  165  N.  ¥.  27;  char^.  Hence,  notwithstanding  the 
Cort«t  V.  Oil  City  Fuel  Supply  Co^  21  provisions  of  the  ordinance,  consumers 
Pa.  Super.  Ct.  80;  Whiteman  v.  Fay-  may  still  attack  rates  which  are  within 
ette  Fuel  Gaa  Co.,  139  Pa.  St.  492.  the  franchise  limit  upon  the  ground 
'  By  statute  gas  and  electric  com-  that  the^  exceed  a  reasonable  rate  for 
paoies  were  required,  on  application  the  services  rendered.  Griffin  v.  Golds- 
in  writing,  to  furnish  light,  and,  if  for  boro  Water  Co.,  122  N.  Car.  206.  But 
ten  days  ^ter  application,  the  corpora-  see  further  on  this  subject,  pod,  {  1326. 
tion  refused  or  neglected  to  supply  Although  a  contract  with  a  municipal- 
light  as  required,  it  was  provided  that  ity  fixed  the  fates  for  domestic  purpoxa, 
thje  corporation  should  forfeit  and  pay  a  water  company  was  held  to  be  en- 
to  the  applicant  the  sum  of  ten  dollars  titled  to  extra  compensation  for 
and  the  nirther  sum  of  five  dollars  for  tpraikling  lavma.  Waitl  v.  Birming- 
every  day  thereafter  during  which  such  ham  Water  Works  Co.,  152  Ala.  285. 
refusal  or  neglect  shall  continue.  It  iVesnirs  far  automaiic  sjnrnkUrt  as 
was  held  that  the  penalty  imposed  for  a  protection  against  fire  is  a  service 
a  default  was  single  and  indivisible,  for  which  the  municipality  may  char^ 
tiiough  it  might  be  continuous;  that  a  rate,  although  no  water  may  lie  used. 
but  one  recove^  could  be  had  there-  Gordon  o.  Etoran,  100  Minn.  343.  Ttw 
for;  and  that  toe  applicant  could  not  fact  that  the  water  company  has  coo- 
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rate  to  be  charged  to  the  consumer  the  public  service  oorporation 
or  the  municipal  authorities  are  Decessarity  clothed  vtith  a  certain 
degree  of  discretion.  The  rate  is  oompensation  for  the  service  reo- 
dered  and  an  equitable  detenniaatioo  of  the  price  to  be  paid  does 
not  look  alone  to  the  quantity  used  by  eat^  consumer.  The  nature 
of  the  use,  and  the  benefit  obtained  from  it,  the  number  of  peisons 
who  want  it  for  such  use,  and,  in  the  case  of  a  city,  the  effect  of  a 
certain  method  of  determining  prices  upon  the  revenues  to  be  ob- 
tained by  the  city  and  upon  the  interests  of  property  holders  are 
all  to  be  considered.'  And  hence,  it  may  be  reasonable  and  neces- 
sary to  charge  the  inhabitants  of  outlying  sections  of  the  dty  as 
mudi  for  the  water  they  use  in  only  a  part  of  the  year  as  the  in- 
habitants of  the  centre  of  the  city  are  charged  for  the  water  used 
by  them  during  the  whole  year.  The  cost  of  extending  the  system 
to  the  outlying  locality,  the  fact  that,  even  if  water  is  wanted  diere 
for  less  than  a  year,  as  a  rule  the  interest  on  the  cost  of  the  necessary 
special  construction  and  on  the  construction  of  the  works  each  year 
runs  throughout  the  year,  and  the  fact  that  there  are  but  few  persons 
who  take  water  in  this  section  compared  with  the  cost  of  extending 
the  system  to  it,  are  all  matters  which  can  be  taken  into  account  in 
fixing  the  reasonable  rate.'  The  fact  that  the  rate  chained  to  laige 
consumers  is  lower  than  that  exacted  where  a  small  quantity  is  con- 
sumed does  not  necessarily  render  either  rate  unreasonable.*    llie 

tiacted  with  the  munieipalitjr  to  fur-  stancea  juatifring  a   cbaige   for  the 

nkh,  free  of  charge,  water  for  the  pvrpote  cadre  year,  the  conaumer  can  onlv  be 

of  extinguithing  pres,  doea  not  entitle  chained  for  the  time  during  whicn  he 

the   owner   of   property   to   exemption  intends  to  use  the  water.     Rockland 

from  a  charge  tor  pressure  for  an  auto-  Water  Co.  ».  Adams,  84  Me.  472.    Un- 

tnatic  aprimder  system.    Cox  v.  Abbe-  der  a  statute  which  entitlea  the  owner 

ville  Furniture  C^   75   S.   Car.   48 ;  or  occupant  of  any  building  or  prem- 

Loveman  c.  City  Water  Co.,   1  Tenn.  isea   within   one  hundred   feet   cH   the 

Ch.  App.  Rep.  506.    In  Indiana,  prior  wires  of  any  electric  light  company  to 

demands  of  existing  customers  have  been  require  a  aupply  of  electric  lignt,  and 

held  to  be  insufficient  ground  for  re-  imposea  a  penalty  on  the  company  for 

fuBtng  a  supply;    a  conaumer  is  en-  refusal  to  supply,  an  electric  illuimnat- 

titled  to  the  same  supply  as  existing  ing  company  which  baa  a  wire  carrying 

consumers,    although    a    natural    gat  a  current  too  powerful  to  be  useci  for 

company  may  be  unable  to  procure  a  house  lighting  within  one  hundred  feet 

supply  of  gas  beyond  what  ia  requited  of  a  dwethng,  but  which  has  no  wiro 

to  supply  ila  customers  already  con~  suitable    for    house    lighting    within 

necl«d  with  its  maina.     State  v.  Con-  seventeen  hundred  feet  of  auch  dwell- 

sumers'  Gas  Truat  Co^  157  Ind.  345;  ing,  ia  not  liable  for  the  penalty  be- 

Indiana  Nat.  Gaa,  &c.  Co.  v.  State,  162  cause  of  a  refusal  to  light  the  dwelling 

Ind.  690.  by  electricity  upon  the  written  requeat 

■  Souther  V.  Gloucester,  187  Mass,  of  the  owner.  Moore  d.  Champlain 
662;   Ladd  v.  Boston,  170  Mass.  332.  Elect.  Co.,  88  N.  Y.  App.  Div.  289. 

■  Souther  V.  Gloucester,  187  Maaa.  •  Wilson  t>.  Tallahassee  Water 
552.  See  also  Mercur  v.  Media  Elect.  Works  Co.,  47  Fla.  351;  36  So.  Rep. 
L.,  H.  &.  P.  Co.,  19  Pa.  Super.  Ct.  519.  62;  Wagner  v.  Rock  Island,  148  IlL 
But  when  tbere  are  no  special  drcum-  139;   St,  Louis  Brewing  Assoc.  t>.  SL 
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fact  that  charges  for  the  service  are  not  enforced  in  the  same  manner 
upon  all  consumers  of  the  same  class  affords  no  ground  for  restrain- 
ing by  injunction  the  enforcement  of  the  rates  against  one  of  the 
same  class,  so  long  as  the  rates  charged  the  latter  are  reasonable.' 
Similarly,  when  the  rates  paid  by  consumers  are  reasonable  they 
cannot  complain  of  them  as  inequitable  because  the  city  officers 
whose  duty  it  is  to  fix  the  rates  on  an  equitable  basis  have  supplied 
water,  either  free  or  at  nominal  rates,  to  various  city  departments 
and  to  charitable  and  educational  institutions  in  which  Uie  public 
are  interested.'  How  far  under  varying  cu-cumstances  as  to  the 
legislation  involved,  and  whether  the  works  are  owned  by  the  muni- 
cipality or  by  a  public  service  corporation,  it  is  allowable  to  charge 
current  or  present  consumers  a  sum  phis  repairs,  maintenance,  cost 
of  operation,  &c.  in  order  to  raise  a  surplus  by  the  creation  of  a 
sinking  fund  or  otherwise  to  pay  or  extinguish  the  cost  of  the  pei^ 
manent  plant,  presents  questions  perhaps  not  yet  settled  which 
may  have  a  material  bearing  upon  the  reasonableness  or  unreason- 
ableness of  a  ^ven  rate  fixed  by  the  municipality  or  by  the  public 
service  corporation.  Bearing  upon  this  subject,  it  has  been  held 
that  when  the  works  devoted  to  the  public  service  wre  ovmeA  fn/ 
ike  municipality  it  is  not  obliged  by  reason  of  its  ownership  to 
restrict  the  charge  to  consumers  to  a  compensation  for  the  expense 
of  operating  the  works  irrespective  of  the  cost  of  construction.  It 
may  properly  derive  a  profit  from  the  consumers  which  may  be 
applied  in  payment  of  the  cost  of  the  plant.* 

§  1319.  Ooniuman;  Bnlai  and  B«giilatloni.  —  Both  the  muni- 
cipality and  the  public  service  corporation  have  the  right,  in  their 
own  protection  and  for  the  protection  of  the  public  interests,  to  make 
all  needful  rtdea  and  regvlations  for  the  safety  and  efficiency  of  the 
service,  and  the  convenience  of  the  public,  and  the  consumer  may 
be  required  to  promise  conformity  thereto;   but  these  rules  must 

Louis,  140  Ho.  419;  Sillcnuui  v.  Yoak-        *  PreBton  v.  Detn»t  W&ter  Cotn'n, 

era  Water  Com'ra,  152  N.  Y.  327.    The  117  Mich.  589. 

fixing   of  a  minimum  eha^e  tor  ser-         •  Wagner  v.   Rock  bland,   146  IH. 

vice  to  amalt  conBumeiB  in  excess  of  139;   Preaton  c.  Detroit  Water  Com 'ra, 

the  ordinaiy  price  of  the  quantity  of  117  bUch.  589.    The  fact  that  the  city 

w»ter  or  gas  consumed  by  them  is  not  baa  in  the  past  furnished  water  to  ite 

in  itaelf  neceasarily  unreasonable.    Wil-  inhabitants  at  the  mere  cost  of  roain- 

■  oon  V.  Tallahassee  Water  Works  Co.,  taining  and  operating  the  works,  doea 

47  Fla.  351 ;  State  v.  Sedalia  Gas  Light  not  oblige  it  to  peraist  in  that  policy, 

Co.,  34  Ho.  App.  501 ;    Lousiviile  Gas  and  it  may  abandon  it  at  any  time,  and 

Co.  V.  Dulaney,  100  Ky.  406.  impose  reasonable  r^tes  and  charges, 

'  Wagner  e.  Rock  lalond,  146  111.  thereby    raising    a    surplus    revenue. 

139.  Wagner  o.  Rock  Island,  146  111.  139. 
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be  reasonable  and  fust,  and  must  not  operate  harehly  or  oppressively 
upon  the  consumer.*  It  is  a  condition  of  the  implied  contract  be- 
tween the  corporation  and  the  consumer  that  the  latter  wUl  comply 

with  the  rules  and  regulations  ao  adopted,  and  if  the  consumer  f^ls 
so  to  do,  he  is  in  default  under  the  terms  of  the  implied  contract. 

Therefore,  upon  a  breach  of  the  rules,  the  supply  may  be  shut  ojf 
as  a  penalty  for  a  violation  thereof,  and  as  a  means  of  enforcing 
compliance.*    But  comjdtance  with  the  rules  and  r^ulations  of  the 

'  Pocatello  Water  Co.  e.  Standley,  is  reasonable  and  within  the  powers  of 
71daho,  15£;  Shiras  v.  Ewing,  48  Kan,  the  company.  Louisville  Water  Co. 
170;  Specht  v.  Louiaville  Water  Co.,  v.  Wiemer,  130  Fed.  Rep.  257. 
117  Ky,  414;  Wood  o.  Auburn,  87  A  rule  requiring  a  coneumer  in  de- 
He.  287;  Robbing  v.  Bangor  R.  &  E.  fatUt  for  wat«r  rents  to  pay  one  dollar 
Co.,  100  Me.  496;  State  i>.  Sedalia  Gaa  aa  a  charge  forlumiTig  Ihe  vxUer  off  and 
Ught  Co.,  34  Mo.  App.  501 ;  VandeibeTg  on,  and  as  a  condition  precedent  to  hi* 
V.  Kansas  City  Mo.  Gas  Co.,  120  Mo.  right  to  be  again  furnished  with  water 
App.  600;  Dayton  t>.  Quigley,  29  h3d  unreatoniMe,  diieriminalaq/,  and 
N.  3.  Eq.  77;  Watauga  Water  Co.  v.  void.  American  Water  Works  Co.  *p. 
Wolfe,  00  Tenn.  429;  Jonea  v.  Naeh-  State,  46  Neb.  194.  See  also  Smith  o. 
ville,  109  Tenn,  550;  Shepard  v.  MU-  BirminRham Water WorksCo.,  104  AU. 
waukee  Gas  Light  Co.,  6  Wis.  530;  315.  Is  Shepard  v.  Milwaukee  Gas 
Wendei  v.  State,  62  Wis.  300.  See  also  Light  Co.,  6  Wis.  530,  it  was  held  that 
Shepard  v.  Milwaukee  G.  L.  Co.,  11  the  following  rule*  of  the  Gas  Company 
Wis.  234;  15  Wis.  318.  were     unTeaarmable :      (1)  giving     the 

The  by-laws  of  municipal  corpora-  company  free  acceea  at  oU  time*  to 
tions  and  the  rules  and  r^ulations  of  buildings  and  dwellings  to  exanune 
public  service  corporations  are  gov-  the  whole  apparatus;  (2)  pennittii^ 
emed  by  the  sane  principles  in  de-  the  removal  ot  meter  and  service  inpea 
termining  their  reasonableness.  Jones  at  any  time  within  the  company's  dia- 
V.  Nashville,  100  Tenn.  550.  A  rule  of  cretion;  <3)  reserving  the  right  tj)  tbo 
a  public  service  corporation  against  company  at  all  tjmes  to  cut  on  the  sup- 
the  unn«eMsary  and  useiess  watle  of  the  ply  to  protect  the  works  against  abuse 
water  BuppU  is  reasonable.  Shiras  v.  and  fraud;  this  rule  permitted  the 
Ewing,  48  Itan.  170.  Where  the  lateral  company  tiD  decide  upon  the  (question 
eonnectiane  are  owned  by  the  consumer,  of  abuse  or  fraud  without  notice  and 
the  obligation  to  maiittain  such  connec-  without  trial ;  (4)  that  aft«r  the  ad- 
tions  rests  upon  the  ctmsmner,  and  a  mission  of  gas  into  the  fittings  they 
refusal  by  the  consumer  to  pay  the  must  not  l^  disconnected  or  opened 
cost  of  repuring  a  break  in  the  lateral  for  alteration,  repairs,  or  extensions 
service  justifies  the  city  authorities  in  without  a  permit  from  the  company, 
shutting  off  the  water,  although  the  and  imposing  a  penalty  on  any  ^as 
term  for  which  he  has  paid  his  water  fitter  or  other  person  -who  might  vto- 
rates  has  not  expired.  Jackson  v.  late  the  rule;  (6)  reserving  the  power 
KUendale,  4  N.  Dak.  478.  Where  the  to  make  any  other  rules  or  regulations 
expense  of  sprinkling  the  streets  of  a  from  time  to  time.  A  r^ulation  of  the 
city  is  borne  by  the  owners  or  occu-  municipal  authorities  requiring  the  con- 
pants  of  abutting  lots,  and  the  work  is  sumer  to  rdeo-te  the  city  from  its  obli- 
oone  by  different  persons  in  different  gation  to  furnish  water  of  v)hoUaome 
localities  who  are  required  to  obtain  a  quality  and  sufficient  quantity,  or  to 
license  to  do  the  work  from  the  wat«r  supply  wat«r  in  case  of  fire  is  unieason- 
corapany,  a  rule  of  the  water  company  able  and  vwd,  ISttmaf  p.  New  Braun- 
to  the  effect  that  when  there  are  sev-  fels,  20  Tex.  Ov.  App.  293. 
eral  applicants  for  the  license  to  do  the  ■  Shiras  v.  Ewing,  48  Kan.  170. 
work  m  the  same  street  or  locality,  it  The  legislature  may  confer  authority 
^ould  be  given  to  the  one  who  pro-  on  municipal  water  authorities  to  en- 
duces  the  largest  list  of  petitioning  force  compliance  with  their  rules  by 
owners  of  abutting  lots  within  the  cutting  off  the  supply  of  water.  Brass 
■treet  to  which  the  application  applies,  v.  Ratnbon«,  153  N.  Y.  435.    When 
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company  may  be  waived  by  its  conduct  and  dealings  with  consumers.' 
And  a  mere  technical  failure  to  comply  with  the  rules  and  regula- 
tions does  not  justify  a  refusal  to  continue  to  supply  a  consumer. 
He  must  be  given  an  opportunity  to  remedy  any  omissions  or  in- 
formalities in  his  application.*  The  rules  and  regulations  of  the 
municipality  or  corporation  are  usually  reinforced  and  supplemented 
by  staiatory  proviaions  impoting  penalties  and  forfeiturea  for  wrong- 
ful acts  on  the  part  of  consum^^  and  others  interfering  or  med- 
dling with  the  works,  pipes,  and  appliances  without  the  consent  of 
the  company  or  municipality,  or  contrary  to  its  rules  and  regulations. 
These  statutes  are  generally  recognized  as  constitutional  and  valid.* 

$  1320.  Oonttmiara;  Uet«rt.  —  The  municipality  or  public 
service  corporation  may  reasonably  and  properly  require  that  the 
charge  tor  water  or  light  supplied  shali  be  based  upon  and  governed 
by  the  quantity  vsed  as  indicated  by  Tneler;  *  and  on  the  other  hand 

tverat  contracts  for 
made  between  the  s.  ..  ^..  .  .  _  „  .  „.  , 
different  pieces  of  property,  each  re-  conBiuned.  Citiiena  Gas  £  Oil  I 
quiring  ita  own  meter,  it  was  held  that  Co.  v.  Whipple,  32  Ind.  App.  203. 
a  failure  to  comply  with  any  teraiH  in  '  Wiemer  v.  LouJBville  Wat«r  Co., 
relation  to  one  furnished  no  eround  to  130  Fed.  Rep.  251.  Failure  to  pay  an 
the  gas  company  to  withhold  the  gas  extra  charge  for  an  additional  supply 
from  the  other,  and  that  the  company  held  not  to  justify^  the  municipal  au- 
was  liable  for  wrongfully  cutting  off  thoritiee  in  shutting  off  the  water 
the  supply  of  gas  from  the  latter,  without  giving  the  consumer  an  op- 
Gas  Light  Co.  ».  Colliday,  25  Md.  1.  portunity  to  pay  the  additional  charge. 
See  also  Lloyd  u.  Waahington  Gaslight  Van  Alatyne  v.  Morrison,  33  Tei.  CSV, 
Co.,  1  Mackey  (D.  C.)  331.  The  mu-  App.  670;  77  S.  W.  Rep.  655. 
ntcipal  authorities  cannot  shut  off  *  A  statute  ImpoainR  a  penalty  for 
water  supply  upon  the  ground  that  turning  on  the  water  of  a  water  com- 
the  consumer  is  draining  the  water  pany  without  authority  is  a  proper 
into  the  street  and  creating  a  nuisance,  exerdse  of  the  police  power  of  the 
Van  Alstyne  v.  Morrison,  33  Tex.  Civ.  State.  Tyrone  Gas  4  Water  Co.  v. 
App.  670;  77  8.  W.  Rep.  655.  When  Burley,  19  Pa.  Super.  Ct.  348.  Under 
the  rules  and  regulations  of  a  board  of  the  Indiana  statute,  it  is  unlawful  tor 
health  as  to  open  plumbing  do  not  a  person  to  turn  off  any  valve  belong- 
specifically  attach  the  penalty  of  hav-  ing  to  any  person  furnishing  gas  to 
ing  the  water  cut  off  for  a  breach  consumers  without  permission  of  the 
thereof,  and  the  municipal  works  are  owner,  without  regard  to  the  intent  of 
under  other  independent  municipal  the  person  doing  the  act.  State  v. 
authority,  a  supply  of  water  cannot  Moore,  27  Ind.  App.  83. 
be  cut  OH  for  nulure  to  comply  with  *  Shcward  v.  Citizens'  Water  Co., 
the  rules  and  regulations  of  the  board  SO  Cal.  635;  Wagner  v.  Rock  Island, 
of  health.  Johnson  v.  BeUmar,  58  146  III.  139;  Public  Works  Co.  u.  Old 
N.  J.  Eq.  354.  Leakage  of  uwter  and  Town,  102  Me.  306;  Robbies  v.  Ban- 
refusal  of  consumer  lo  repair  con-  gor  R.  A  E.  Co.,  100  Me.  496;  E%- 
nections  held  to  justify  company  in  change  A  B.  Co.  v.  Roanoke  Gas  & 
cutting  off  supply.  Grand  Junction  Water  Co.,  90  Va.  83.  But  a  meter 
Water  Works  Co.  v.  Rodocanachi,  rate  cannof  be  charged  to  one  person 
L.  R.  [1901]  2  K.  B.  230.  only,  if  substantially  higher  than  the 
>  The  failure  to  obtiun  the  written  flat  rate.  Indiana  Nat.  &  III.  Gas  Co. 
permissioD  of  a  gas  company  to  make  v.  State,  158  Ind.  516. 
connections  with  ito  service  pipes  may  A  rule  designed  to  continue  the  use 
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the  authorities  may  in  their  discretion  dispense  with  meters  and 
insbt  that  the  rate  be  determined  by  the  number  and  nature  of  the 
fixtures.'  If  the  meter  be  supplied  by  the  municipality  or  corpora- 
tion, it  has  the  right,  in  the  ateence  of  statute  provision  to  the  con- 
trary, ordinarily  to  charge  reasonable  rent  for  the  meter.*  Or  it  may, 
ID  proper  cases,  require  that  consumers  shall  at  their  own  expense 
provide  meters  and  keep  them  in  repair.*    But  it  is  within  the  power 

of  meten  by  prMbiting  eonawna-s  from  '  Lodd  o.  Boston,  170  Ha».  322. 
inlerfering  with  or  removing  them  when  *  Sheward  c.  C^dzena'  W&ter  Co., 
they  have  been  attached  without  first  90  Cal.  635;  Smith  v.  Capital  Gas  Co., 
receiving  permianoQ  from  the  board  of  132  Cal.  200.  Although  a  gaa  coot- 
water  commissioners,  was  held  to  be  pany  has  ordinarily  received  (xaupen- 
reasonabie.  Powell  v.  Duluth,  91  satioa  for  the  meter  from  the  payment 
Hinii.  53.  Water  rate  baaed  on  the  for  gaa  couBumed,  and  has  not  exacted 
•tie  of  the  eonneetion  with  the  premises  specific  rertbU  for  meter*  from  its  other 
nistained.  Goebel  v.  Groase  Pointe  customers,  it  may,  under  special  dr- 
Waterworks,  126  Uich.  307.  A  city  cumstances,  require  the  payment  of 
ordinance  provided  that  the  rates  for  such  rental,  —  e.  g.,  where  the  value 
water  "for  all  manufacturing  pur-  of  the  gas  conmuned  the  previous  year 
poses "  should  be  one  and  one  quarter  was  not  equal  to  a  sixth  part  of  the 
cents  per  100  gallons,  if  the  amount  annual  expenae  of  the  meter,  —  witb- 
used  annually  was  less  than  50,000,000  out  being  open  to  the  cliarKe  of  unjust 
gallons  and  one  cent  if  over  that  discrimination.  Smith  v.  Capital  Gas 
amount.  Plaintiff  owned  sixteen  brew-  Co.,  132  Cal.  209.  But  compare 
eries  within  the  city  limits.  It  was  Buffalo  v.  Buffalo  Gas  Co.,  SI  N.  Y. 
held  that  under  the  ordinance  plain-  App.  Div.  505.  As  to  the  relative 
tiff  was  entitled  to  have  its  water  at  rights  of  gas  company  and  coneumer 
one  cent  per  100  gallons  if  the  amount  in  the  meter^  and  as  to  right  of  eon- 
used  in  all  its  breweries  exceeded  eumer  to  affix  thereto  an  applianae 
60,000,000  gallons,  and  was  not  obliged  called  a  governor  for  the  purpose  of 
'  to  pay  a  rate  based  upon  the  amount  r^;ulating  the  pressure  of  gas  in  the 
used  in  each  of  the  various  breweries,  meter,  see  Blondell  v.  Consolidated 
St.  Louis  Brewing  Assoc,  v.  St.  Louis,  Gas  Co.,  89  Md.  732;  Laclede  Gas 
140HO.419.  A  municipality  supplying  Light  Co.  v.  Gas  Conaumers'  Anoc., 
water  may  designate  the  character  of  127  Mo.  App.  442. 
the  meter  to  be  used  by  consumers.  •  Anderson  v.  Berwyn,  135  III.  App. 
Anderson  ti.  Berwyn,  135  111.  App.  S.  8;  Shaw  Stocking  Co.  v.  Lowell,  190 
Construction  of  ordinance  regiuating  Mass.  118;  Swanberg  o.  New  XoA 
charges  for  water  according  to  meter.  City,  123  N.  Y.  App.  Div.  774;  State 
Charleston  L.  A  P.  Co.  n.  l3oyd  Laun-  o.  QosneU,  116  Wis.  606;  Sheffidd 
diy  Co.,  81  S.  Car.  475.  Under  the  Waterworks  Co.  v.  Bingham,  L.  R.,  26 
New  York  City  charier,  although  a  Ch.  Div.  443.  But  see  cotOra  Red  Star 
consumer  has  paid  water  rent  for  the  Steamship  Co.  if.  Jersey  C^ty,  45  N.  J. 
current  year  upon  a  scale  of  prices  Law,  246;  Spring  VaUey  Water  Works 
based  on  a  classification  of  builoings,  v.  San  Francisco,  82  Cal.  286.  See 
Ac.,  there  is  no  contract  which  prevcTtts  further  as  to  the  power  of  the  company 
the  municipahty  from  exercising  ite  to  compel  consumer  to  furnish  a  meter 
statutory  authority  to  requite  the  in-  under  the  English  Walerworka  Claiua 
Btallation  of  a  meter.  Swanberg  v.  Act,  J;863,  Sheffield  Waterworks  Co.  «. 
New  York  City,  123  N.  Y.  App.  Div.  Carter,  L.  R.  8  Q.  B.  Div.  632.  A  gas 
774.  It  is  a  technical  trespass  lor  em-  company  has  the  right  to  remoce  ill 
ployees  of  a  lighting  company  to  enter  meter  from  a  consumer's  premises 
a  tenant's  premises  for  the  purpose  of  where  the  consumer  refuses  to  pav  the 
changing  meters  without  the  permis-  cost  of  the  service  pipe  in  accordance 
aion  of  tenant^  and  without  complying  with  the  agreement  under  which  the 
with  the  requirements  of  a  statute  in  meter  was  put  in  place,  and  may  main- 
respect  thereof.  Fortescue  k.  Kings  tain  replevin,  if  delivery  (rf  the  meter 
County  Lighting  Co.,  128  N.  Y.  App.  is  refused.  Detroit  Gas  Co.  v.  Moreton 
Div.  826;  Truck  &  Storage  Co.,  Ill  Hich.  40L 
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of  the  le^lature  to  provide  that  the  compensation  for  the  service 
rendered  and  for  water  and  light  supplied  shall  be  confined  solely 
to  the  reasonable  and  proper  rates  therefor,  and  that  the  corpora- 
tion shall  not  charge  or  collect  rent  on  its  meters  in  addition  thereto 
either  directly  or  indirectly.'  And  it  ha^  been  held  that  when  the 
charter  of  a  gas  comp&oy  provides  that  it  shall  furnish  gas  to  con- 
sumers under  reasonable  rules  and  regulations  to  be  prescribed  by 
the  company  at  rates  not  exceeding  a  prescribed  maximum  price, 
the  company  cannot  impose  upon  the  consumer  a  charge  for  meter 
rent  in  addition  to  the  chai^  for  his  gas.  Such  charge  b  not  justi- 
fied by  the  power  of  the  compajiy  under  its  charter  to  make  reason- 
able niles  and  regulations.'  An  agreement  to  pay  for  gas,  water,  or 
electricity  supplied  according  to  the  meter  reading  presupposes  that 
the  meter  b  reliable,  and  it  it  be  shown  that  the  meter  does  not 
register  truly,  the  consumer  will  not  be  held  to  the  letter  of  his  con- 
tract, but  will  only  be  required  to  pay  the  reasonable  value  as  ascer- 
tained from  such  facts  as  are  available.' 

'  Buffalo  V.   Buffalo  Gas  Co.,  81   for  all  ^e»  conmimed  to  the  extent  of 


nave    the    right    to    charge    rent    for  duirge  for  inspection  of  m^er  in  addi- 

meters,  when  five  hundr^  cubic  feet  lion  to   water  rate  tor  water  used, 

per  month  are  consumed,  is  a  proper  Carney  v.  ChiUicothe  Wat«r   &   Light 

exercise  of  the  power  of  toe  legislature  Co.,  76  Mo.  App.  ^2.     It  has  been 


Gas  Light  A  Coke  Co.,  34  Ohio  St.  573.  consumer's  fixtures  at  the  lot  line. 
If  a  gss  company  adopts  the  practice  cannot  make  a  chai^  therefor  in  ad- 
of  rendering  a  maximum  gas  or  service  dition  to  tjie  rate  for  tne  supply.   Bath- 
bill  for  each  meter  on  its  books,  evi-  well  v.  Consumers'  Co.,  13  Idaho,  5f^° 
dence    that    such    maximum    charge        '  Souther  Iron  Co.  o.  Laclede  Pot 


n  proportion  to  the  size  of  the  Co.,  109  Mo.  App.  363;    New  York  A 

meter    justifies    a    finding    that    the  Q.  Elect.  L,  &.  P.  Co.  v.  Long  Island 

ch^^  IB  intended  to  cover  the  rental  Hach.  A.  Har.  Const.  Co.,  123  N.  Y. 

of  tne  meter  and  not  simply  the  ex-  App.  Div.  552.    A  hotel  nad  its  own 

penaea   of   the  companjr,  independent  water  supply.    A  city  supply  pipe  waa 

of  the  meter  rental,  in  carrying  the  cus-  metered,    and    was   used    on^   occa- 

tomer   on   its   books,   collecting   bills,  sionally.      Alterations   were   made  on 

reading  his  meter,  &,c.    Buffalo  v.  Buf-  the  hotel,  and  the  meter  was  removed 

falo  Gas  Co..  81  N.  Y.  App.  Div.  505.  from  the  city  pipe  without  the  knowl- 

•  Louisville  Gas  Co.  v.  Dulaney,  100  edge  of  the  proprietors.     Thereupon 

I^.  405;   Capital  Gas  A  Elect.  L.  Co.  the  city  demanded  a  fiat  raU  from  the 

V.  Gaines  (Ky.V  40  B.  W,  Rep.  462.  hotel  according  to  the  number  of  tape 

In  State  v.  Sedalia  Gas  Light  Co-^  34  or  faucets,  the  total  demand  amounts 

Mo.  App.  501,  the  company  required  ing  to  upwards  of  $6000.    It  was  held 

the  payment  by  the  consumer  of  S1.25  that  the   claim   was   inequitable,   and 

per  month  when  the  amount   of  gas  that  the  city  was  only  entitled  to  the 

used   was   less   than    500   cubic   feet  fair  value  of  the  water  supplied  to  be 

and   this   sum   was   designated   "rent  reasonably  estimated  on  such  data  as 

of  meter."    It  was  held  t^t  the  charge  were    available.      Hoover    v.    Deffen- 

was  unreasonable  and  that  although  baugh,  83  Neb.  476;   119  N.  W.  Rep. 

the    sum    charged    was    described    as  1130. 

meter  rent,  it  was,  in  effect,  payment  Under  a  provision  in  the  New  Yorit 
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§  1321.  Oonmrnata;  Falltm  to  par  tor  SwtIm.  —  A  ride  or  regu- 
lation requiring  those  who  use  the  public  service  of  water  or  li^t  to 
give  seeuriiy  for  payment,  or  to  deposit  a  fair  gum  in  advance  has 
been  held  to  be  reasonable  and  enforceable; '  and  if  the  consumer 
be  in  arrears  in  respect  of  the  premises,  the  municipalit;^  or  the 
public  service  corporation  is  justified  in  refusing  to  furnish  any 
service.'  The  condition  of  the  service  is  that  the  consumer  shall 
pay  therefor  the  reasonable  value.  If  the  consumer  does  not  per- 
form his  part  of  the  contract  by  paying  the  consideration  for  the 
service  as  it  becomes  due,  the  contract  is  broken  by  him,  and  the 
organization  furnishing  the  supply  may  refuse  to  continue  the  service 

(Sty    charter    that    peraoDS    taking  lars  woe  the  lowest  deposit  required  by 

water  under  the  meter  system  shall  be  the  ^  company  in  a  city  held  to  b« 

charged  only  for  the  quantity  of  water  sufficient  to  authorise  a.  finding  tliAt 

actually    used    "aa    shown    by   said  the  amount  was  reasonable  in  the  ab- 

mntpr.^'  TUi  rJiaroK  ran  he  made  when  a    aencfl   nf  Rvidnnm  thnt  nhiflrtkon   hail 


negligence    of    the   city's   employees,  light  Co.,  40  N.  Y.  App.  Div.  168.    __ 

Although  the  water  was  actually  used  gas  company  may,  in  the  absence  of 

during   the   t4me   the   meter   did   not  any    statutory    prohibition,    adopt    a 

operate,  it  was  held  that  there  can  be  rule  requiring   consumers  to   sign  a 

no   cha^e   based   on   the   average   of  etmtract  aereeing  that  the  supply  may 

future   consumption.      People  v.   New  be   cut   off   on   nan-payment   for   tea 

York  City,  129  N.  Y.  App.  Div,  561,  days,  and  that  a  penalty  of  three  per 

To  relieve  a  consumer  of  water  in  New  cent  may  be  added  in  the  event  of  wil- 

York   City  from    paying  the   amount  ure  to  pay  within  five  daya    Bower  v. 

registered  by  his  meter,  the  evidence  United  Gas  Imp.  Co.,  37  Pa.  Super.  Ct, 

must  BBtisfactorily  establish   the  fact  113.     A  rule   that  gas  sapplied  byja 

that  the  meter  was  out  of  order  and  city  shall  be  charged  at  the   rate  of 

did  not  register  truly.     Pabst  Brewing  seventy-five  cents,  if  p«d  by  a  certuD 

Co.  V.  Oakley,   115  N.  Y.   App.   Div.  date,  and  at  ninety  cente  when  paid 

215.  thereafter,  held  to  be  reasonable  aod 

'  Hieronymus    v.    Bienville    Water  valid.    State  v.  Dulutk  Water  &  Light 

Supply  Co.,  ISlAia.  447;   Robbins  u.  Com'rs,  107 Minn. 472;  IIZN.W.R™. 

Bangor  R.   &   E.   Co.,    100   Me.   486;  827. 

Turner  v.  Revere  Water  Co.,  171  Mass.  '  Hieronymus  e.  Bienville  Water 
329:  Williams  v.  Mutual  Gaa  Co.,  52  Supply  Co.,  131  Ala.  447.  Under 
Mien.  499;  State  v.  Butte  CSty  Water  charter  authority  authorizing  the  shut- 
Co.,  18  Mont.  199;  Harbison  v.  Knox-  ting  off  of  water  from  any  building  in 
ville  Water  Co.  (Tenn.  Ch.  App.),  63  case  prompt  payment  is  not  made  and 
S.  W.  Rep.  992.  A  regulation  requir-  permitting  tue  water  commiasioDerB 
ing  consumers  to  pay  tor  one  year  in  to  refuse  a  supply  until  all  arrears  have 
advance  regardless  of  the  period  dur-  been  p^d,  the  commisdanerB  may  law- 
ing  which  they  intend  to  use  the  water  fully  demand,  as  a  condition  precedent 
was  held  unreasonable  and  void.  Rock-  to  again  supplying  with  water  any 
land  Water  Co.  i>.  Adams,  S4  Me.  472.  premises  from  which  it  has  been  bhut 

When,  by  statute,  a  gas  company  o5   for  non-payment  of   the   proper 

ia  authorized  to  require  the  deposit  of  charges,  the  payment  thereof  with  in- 

a  reasonable  sum  of  money  according  terest  by  the  person  desiring  the  water 

to  the  lights  proposed  to  be  used,  the  to  be  turned  on^  although  such  persMi 

presumption  is  that  the  required  deposit  may    not    be    in    arrears    for    water 

u  reatonable,  unless  it  is  so  e^ctrava-  charges,  the  arrears  having  been  in- 

gant  as  to  be  unreasonable  on  its  face,  curred  by  a  former  occupant.    Atlanta 

and  the  consumer  must  overcame  that  t>.  Burton,  90  Ga.  486. 
presumptiou.    Evidence  that  five  dol- 
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and  may  cut  off  the  supply.'  Ilie  right  of  a  city  or  public  service 
corporation  to  refuse  to  fumisb  or  to  cut  off  the  supply  has  some- 
times been  sustained  as  against  owners,  lessees,  or  occupants  of 
premises  for  defavUa  in  payment  of  charges  incurred  by  predecessors 
in  tide  or  hy  previous  tenants  or  occupants.*  But  in  order  to  charge 
an  incoming  tenant  with  responsibility  for  defavU  of  a  previous  occvr- 
patU,  there  must  be  notice  to  or  knowledge  on  the  part  of  the  incom- 
ing tenant  of  the  rule  or  ordinance  permitting  the  stopping  of  the 
supply  unless  all  arrearages  are  paid,  whether  owing  by  the  tenant 

>  Hieranymua  e.  Bienville  Water  ceded^  and  the  court  held  that  the 
Supply  Co.,  131  Ala.  447;  Sbeward  v.  pMnitB,  the  purchaser  of  the  property 
CStisetiB  Wat«r  Co..  90  Cal.  035:  Peo-  at  a  foreclosure  sale,  was  obliged  to 
pie  o.  Manhattan  Gas  Light  Co.,  45  pay  three  yeais  rates  due  from  the 
Barb.  (N.  Y.)  13S;  State  v.  Duluth  former  owner,  instead  of  the  rates  for 
Water  &  Lt.  Com'rs,  105  Minn.  472;  one  year,  of  which  it  had  made  a  ten- 
117  N.  W.  Rep.  827:  Conunonwealth  der.  See  also  Conunonwealth  v.  Fhila- 
V.  Philadelphia,  132  Pa.  288;  Poole  v.  delphia,  132  Pa.  288  (gas  case); 
Paris  Mountain  Water  Co.,  81  S.  Car.  Brumm's  Appeal,  22  W.  N.  C.  (Pa.) 
438;  Tacoma  Hotel  Co.  v.  Tacoma  137;  12  AtL  Rep.  855.  In  Atlanta  c. 
Light  A  Water  Co.,  3  Wash.  316.  A  Burton,  90  Ga.  486,  the  power  to  re- 
water  company  may  refust  to  furnish  fuse  a  supply  of  water  for  the  default  ' 
ui(i^«r(i>aborougf)andcutoff  thesupply,  of  a  previous  occupant  was  sustained. 
on  the  refusal  of  the  borough  to  pay  The  oity  charter  provided  tiiat  the 
the  rate  fixed  by  the  company  and  to  board  of  water  commissioners  should  ' 
take  steps  under  the  statute  to  have  have  power  to  require  "the  payment 
the  rate  adjusted  by  the  court.  Ty-  in  advance  for  the  use  or  rent  of  water 
rone  Gas  k.  Water  Co.  v.  Burley,  16  furnished  by  them  in  or  upon  any 
Pa.  Super.  Ct.  348.  building,  place,  or  premises,  and  in 

When  the  consumer  has  made  a  case  prompt  p^ment  is  not  made 
stipulation  in  a  written  agreement  that  thev  may  snut  on  the  water  from  such. 
the  gas  company  may  enter  to  remove  building,  place,  or  pTemises,  and  shall 
meter  and  sever  connection  upon  a  not  be  compelled  again  to  supply  said 
failure  to  comply  with  any  of  the  rules  place,  building,  or  premises  with  water 
of  the  company,  an  entry  by  the  com-  until  said  arrears  with  interest  thereon 
pany  thereunder  is  by  virtue  of  a  shall  be  fully  lAid."  It  was  held  that 
license,  and  an  action  of  tort  as  for  the  charter  did  not  contemplate  a 
trespass  q.  c.  f.  will  not  lie  against  it.  personal  credit;  and  that  the  water 
Hitehcock  v.  Essex  &,  H.  Gas  Co.,  TO  was  not  furnished  to  persons  but  to 
N,  J.  L.  492,  aff'd  71  N.  J,  L.  565.  buildings  the  court  saving,  "The 
Although  a  statute  fixes  the  price  of  charter  did  not  contemplate  nor  in- 
gas  and  the  validity  of  the  statutory  tend  tiiat  the  water  should  be  furnished 
regulation  is  in  dispute,  a  consumer  upon  individual  or  personal  credit, 
who  refuses  to  make  such  deposit  by  but  that  the  supply  should  be  made  a 
way  of  security  as  the  company  rea-  charge  upon  the  property  to  which  the 
sonably  requires,  is  not  entitled  to  an  water  was  conveyed." 
injunction  restraining  the  company  In  Minnetota,  it  was  held  that  a 
from  cutting  off  the  supply.  PoUitz  v.  statute  which  makes  the  owner  of 
Consolidated  Gas  Co.,  IIS  N.  Y.  App.  property  liable  to  the  city  for  water  and 
Div.  92.  light  furnished  as  well  as  the  tenant  to 

*  In  Girard  Life  Ins.  Co.  v.  Pbila-  whom  it  is  furnished,  is  not  unconstitu- 
delphia,  88  Pa.  St,  393,  an  ordinance  tional  as  taking  the  property  of  the 
provided  that  if  water  was  turned  off  owner  without  due  process  of  Law,  or  as 
for  noti-payment  of  arrears,  it  should  causing  one  person  to  pay  the  debt  of 
"  not  again  be  supplied "  to  the  said   another.     In  theory,   the  owner   con- 


premises  except  upon  payment  of  all   tracte  to  pay  for  tae  supply  by   

arrears  of  water-rent  and  the  sum  of  necting  his  premises  with  the  supply, 
two   dollars    for   expenses   incurred."    East  Grand  Forks  o.  Luck,  97  Mmn. 
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Id  person  or  his  predecessors.'  The  decbions  holding  that  an  iq>pli- 
cant  may  be  refused  a  supply  for  the  default  of  a  previous  owner 
or  occupant  of  the  premises  have,  however,  been  distinguished  upon 
the  ground  that  in  those  cases  the  legislature  had  either  ^ven  a  lien 
upon  the  land  to  the  city  or  to  the  water  or  gas  company  for  unpaid 
dues,  or  used  words  equivalent  to  giving  a  lien  of  creating  a  chai^, 
on  the  real  estate.*  And  it  has  been  held  in  the  absence  of  any  gvek 
lien  or  charge,  a  water  company  has  no  rig^t  to  refuse  to  supply 
water  to  the  lessee  of  a  house  connected  with  its  system  on  the 
ground  that  the  owner  of  the  house  has  not  paid  the  rates  for  the 
previous  year.'    But  the  right  toeutofjthe  supply  for  arrears  is  not 

'  HUler  V.   Wilkea-Barre   Gas   Co.,  to  do  so  in  order  to  obtain  the  gsa. 

206  Pa.   254.     In   Herriniack  River  The  gu  company  turned  on  the  gas, 

Sav.  Bank  v.  Lowell,  152  Mass.  556,  a  and  afterwards  sued  defendant  on  his 

city  ordinance  provided  tliat  in  case  promise  to  pay  the  amount  due  frcMn 

water  was  cut  off  for  non-payment  of  the   fonner   owner.      The   court   held 

rates  "it  should  not  be  put  on  either  tlrnt  the  promise  was  void,  and  tliat  the 

for  the  present  or  any  subsequent  oc-  plaintiff  had  no  right  to  require  such  a 

oupant"  except  upon  payment  of  the  payment.     New  Orieans  Gas  Light  A 

amount  due.    The  court  held  that  if  B.  Co.  v.  Paulding,  12  Rob.  (La.)  378. 

the  city  has  received  the  money  for  a  If  gas  is  supplied  to  the  owner  <rf  two 

year's  use  of  the  water,  it  could  not  cut  houses  under  sepaiste  contracts,  /nil- 

it  off  during  the  year  because  a  former  tire  to  pay  the  qa»  biU  for  one  himm 

occupant  had  not  paid  hie  bill.  does  not  authonie  the  cutting  off  (rf 

'  Turner  ».  Revere  Water  Co.,  171  the  gas  in  the  other.    Oas  Light  Co.  r. 

HasB.  329.  Colhday,  25  Hd.  1.    See  also  Lloyd  e. 

•  Covington  v.  Ratterman,  128  Ky.  Washington  Gaslight  Co.,  I  Mackey 
336;  108  S.  W.  Rep.  297;  Turner  v.  (D.  C],  331.  A  letaee  of  premiaes,  the 
Revere  Water  Co.,  171  Mass.  329;  letwr  of  which  hat  refused  to  be  responr- 
Burke  v.  Water  Valley,  87  Hiss.  732;  siHe  for  water  rents,  has  the  right  to 
McDowell  V,  Avon-by-the-Sea  Land  4  a  water  supply  upon  paying  or  tender- 
Imp.  Co.,  71  N.  J.  Eq.  109;  Poole  *.  ing  in  advance  the  amount  of  the  water 
Paris  Mountain  Water  Co.,  81  8.  Car.  rent;  and  a  rule  of  the  company  not 
438;  Sheffield  Waterworks  Co.  v.  to  supply  water  to  rented  premises  es- 
Wilkinson  L.  R.  4  C.  P.  Div.  410.  cept  on  the  personal  reaponmbili^  of 

A  regulation  of  a  water  company  the  owner  is  unreaaonable  and  valid. 
that  "m  all  cases  of  non-payment  of  State  v.  Butt«  CSty  Water  Co.,  18 
rates  fifteen  days  after  same  are  due  the  Mont.  199.  An  ordinance  provided 
water  may  be  shut  off  without  further  that  all  water  rents  for  water  supplied 
notice  and  shall  not  be  again  turned  bv  the  city  water  works  should  be  pay- 
on  until  rates  are  paid,"  so  far  as  it  able  semi-annually  in  advance,  "In 
may  be  construed  as  giving  the  right  case  the  same  is  not  paid  when  due, 
to  shut  off  the  water  because  of  the  the  wat«r  will  be  turned  off  until  sJl 
default,  not  of  the  lessee  and  applicant,  back  rents  are  paid,  and  one  dollar  for 
but  of  the  owner  or  former  occupant,  is  turning  tjie  water  off  and  on."  Plain- 
unreasonable  and  void.  Turner  v.  tiff  purchased  certain  premises  not 
Revere  Wat«r  Co.,  171  Mass.  329.  A  knowing  that  the  rents  were  in  arrears, 
supply  cannot  be  refused  on  the  appli-  He  ajiplied  for  water,  but  the  rity  au- 
cation  of  the  owner,  on  the  ground  that  thorities  refused  to  make  the  connee- 
the  tenant  toos  in.  arrears  for  water  sup-  tion,  unless  he  paid  back  rents  incurred 
plied  him  while  he  occupied  another  by  a  former  owner  or  occupant  of  the 
nouee  owned  by  another  landlord,  premises.  It  was  held  that  the  rent 
Dayton  o.  Quigley,  29  N.  J.  Eq.  77.  A  was  not  oimng  by  or  chargeabU  again^ 
gas  company  refused  to  supply  the  the  buUdiJtg,  but  by  the  perioru  bv  whom 
defendant  with  gas  unless  he  paid  an  the  sup)dy  was  ordered,  and  tnat  the 
mipaid  bill  amiracied  by  a  fonner  city  could  not  rrfuse  to  furnish  the 
mmer  of  the  building.     He  promised  water.    Covington  o.  Ratterman,  128 
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absolute.  It  cannot  be  asserted  unless  the  arreais  are  actually  due; 
and  if  the  debt  be  disputed,  the  consumer  b  not  without  remedy. 
If  an  intention  be  announced  of  cutting  off  the  supply  for  a  failure 
to  pay  rates  or  rents  which  are  excessive,  the  body  furnishing  the 
supply  may  be  enjoined  from  cutting  off  the  supply.'  The  public 
service  corporation  or  the  municipality  may  also  vxiive  Us  right  to 
cut  off  the  mpply  for  the  payment  of  arrears.  For  example,  if  it  has 
received  payment  in  advance  for  a  current  supply,  it  cannot  shut 
off  the  supply  for  the  purpose  of  compelling  the  consumer  to  pay 

Ky.  336;  108  8.  W.  Rep.  207.    Under  biU  for  an^  one  of  tbem,  holding  that 

a  atatutoiy  provision  toat  a  gas  com-  the  statute  by  ita  termi  apphed  to 

pany  ma^  atop  the  gas  from  entering  a.ny   consumer   in   default^  and    there 

the  premiaesot  any  pereonwhon^lectB  was  nothing  in  it  to  limit  the  light 

or  refuses  to  pay  tue  amount  due  for  of  tbe  compairr  to  cut  off  the  supply 

gas   previously  supplied   to   him,   but  of    the    defaulter    in    the    partictdar 

that  such  company  shall  not  refuse  4  building  in  respect  of  which  the  d»- 

Hupply  to  the  occupant  of  a  building  fault  had  been  committed.     Bee  also 

because  gas  remains  unpaid  by  a  pre-  Mackin  v.  Portland  Gas  Co.,  88  On^. 

vioua  owner  or  occupant,  an  assignee  120;    People  n.  Manhattan  Gas  Co., 

of  a   corporaUon   under   a   voluntary  45  Barb.  (N.  Y.)  136.     Hunicipal  su- 

assignment  for  the  benefit  of  creditors  thoritdes  cannot  rofuse  to  supply  water 

takes  under  a  new  title,  and  cannot  be  to  the  reeeiDer  of  a  raUroad  eomptmy 

Ttfvend  gat  beeaute  of  me  deftruU  of  the  on  the  ground  that  water  rates  in- 

corporation.     Cox  v.  Maiden  &  M.  Gas  curred   by   the   ctxnpany   are   unpaid. 

Ught  Co.,  199  Mass.  324.  Coe  v.  N.  J.  Midland  R.  Co.,  30  N.  J. 

In  Montreal  Gas  Co.  v.  Cadieux,  £q.  440. 
[1S99]  L.  R.  App.  Cas.  539,  a  sUtute  of        ■  McEntee  «.  Kingston  Water  Co., 

the  Province  of  Canada,  provided  that  IQfi  N.  Y.  27;    McGregor  v.  Case,  80 

f'if  any  person  supplied  with  gas  by  Miim.  214.     See  also  School  Dist.  ». 

the  company  shall  neglect  to  pay  any  Ohio  Valley  Gas  Co.,  164  Fa.  St.  639. 

tste,  rent,  or  charge  due  to  the  com-  If  the  payment  of  a  bill  rendered  by 

pany  at  any  of  the  times  fixed  for  the  the   corporation   is    refused   in   good 

payment   tDere<tf,   it   shall    be   lawful  faith  on  the  ground  that  the  company 

for   the    company  on  giving    twenty-  has  failed  to  furnish  a  reasonable  and 

four    hours'  previous    notice    to    stop  adequate  supply,  the   company   cannot 

the  gaa   from   entering   tbs   premisee,  ad  aa  judge  m  Ha  own  coMae  by  cutting 

service  pipes,  or  lamps  of  any  such  off  its  supply,  and  threatened  action 

person  bj;  cutting  off  the  said  service  in    that    respect    will    be    restrained, 

pipe  or  pipes  or  by  such  other  means  McEntee  v.   Kingston  Water  Co.,   165 

as  the  compaiuiiBshall  think  fit."     A  N.  Y.  27.    Where  a  contract  between 

consumer    wSb^  in    default    for    non-  a  water  company  and  a  borough  had 

payment  of  gas  supplied  to  one  of  his  expired,  and  water  had  been  furnished 

buildings,  and  the   company   cut   off  to  the  borough  without  an;^  agreement 

the  gas  from  it.    This  measure  had  no  as  to  the  price  to  be   paid   therefor, 

effect   in   producing    payment.     The  and  the  company  threatened  to  cut 

company  then  gave  notice  that  unless  off   the   supply   of    water   unless   the 

the  bill  was  paid  it  would  cut  off  the  borough  paid  a  sum  for  past  service 

gas    from    his    residence    on    another  which  the  borough  claimed  to  be  im- 

street,  and  upon   bis   failure  to  make  reasonable,  it  was  held  that  a  court  of 

payment     did     so.       The     consumer  equity  mighty   on  such   conditions  as 

thereupon  brought  an  action  to  com-  are  fair,  eoican  the  cutting  off  of  ttie 

pel    the    company    to    oontinue    the  supply  untu  the  amount  payable  for 

supply  of  gas  at  his  residence.     The  the  post  supply  should  be  determined 

House  of  Lords  held  that  the  com-  in  an  action  at  law.     Washington  v. 

pany  was  authorized  to  cease  supply-  Washington  Water  Co.,  70  N.  J.  Eq. 

u)g  the  consumer  with  gas  at  any  of  264. 
his  houses  on  his  neglect  to  pay  the 
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an  old  debt  for  service  furnished  previously.'  If  an  excessire  charge 
is  demanded  in  respect  of  past  service  and  a  threat  b  made  to  cut 
off  the  supply  if  it  be  not  paid,  the  consumer  may  pay  the  anunmt 
demanded  under  protest,  and  such  payment  will  be  regarded  as 
made  under  duress  giving  him  a  cause  of  action  to  recover  bade  the 


§  1322.  OoniTiman;  OUndaatlJM  Abttractton  of  Water.  —  A  muni- 
cipsl  corporatbn  authorized  by  lav  to  muntain  water  works  and 
to  furnish  water  to  private  consumers  has  the  ri^t  to  sue  and  re- 
cover for  water  taken  and  not  paid  for,  the  same  as  an  individual 
or  private  corporation.  Hence,  although  a  city  has  established 
water  rates  and  ia  empowered  to  collect  such  rates  as  taxes  are  col- 
lected, it  may  nevertheless  recover  the  value  of  water  dandeetindy 
taken  from  the  maine  in  an  action  for  conversion.  The  water  in  its 
pipes  is  property;  it  belongs  to  the  city;  it  is  of  some  value;  and 
the  dty  is  entitled  to  recover  the  value  thereof,  when  it  b  taken  with- 
out its  consent  or  contrary  to  its  rules,*  The  city  may  render  a  bill 
for  water  so  abstracted,  and,  if  it  be  not  paid,  may  cut  off  the  waAia 
supply  of  the  owner  of  the  property  for  his  failure  to  pay.* 

'  Wood  V.  Auburn,  87  Me.  287;  inq  gaa  in  pipes  and  mains  may  be  the 
Henimack  River  Savings  Bank  v.  subject  of  larctny.  Woods  n.  People, 
Lowell,  162  Mass.  556;  Cnimley  v.  222  111.  293;  Commonwealth  «.  Shaw, 
Watauga  Water  Co.,  99  Tenn.  420;  4  Allen  (Mass,),  308;  State  o.  WeU- 
Jonea  v.  Nasbville,  100  Tenn.  550.  man,  34  Minn.  221 ;  Regiiui  v.  Hrth, 
The  fact  that  a  gas  li^ht  company  L.  R.,  1  C.  C.  172;  Regma  t>.  White, 
has  furnished  gas  to  an  mdividual  on  6  Cox  Crim.  Cas.  213.  A  penon  who 
hia  application  without  objection  on  voluntarily  obtains  and  uses  gas  for 
account  of  a  previous  indebtedness  heating  or  illuminating  purposes  witJi- 
will  not  prevent  it  from  rejecting  a  out  paying  therefor,  by  so  connecting 
aubaequent  application  on  the  ground  or  arraoging  the  pipes  as  to  cut  off  the 
of  such  indebtedness.  People  v.  Han-  water  meter,  may  be  convicted  dt 
battel  Gas  Light  Co.,  45  Baii>.  (N.  Y.)  larceny  under  the  lUinoi*  criminal 
136.  Though  a  city  ordinance  pro-  code,  and  need  not  necessarily  be  in- 
vides  that  water  rates  must  be  paid  dieted  thereunder  fo^^^UDpenng  with 
in  advance  by  the  tenth  day  of  the  or  obstructing  Ibe  actjflfi  of  the  meter, 
month,  and  that  the  water  will  be  Woods  i>.  People,  222  111.  203. 
shut  off  for  default  in  payment,  a  *  Krumenaker  v.  Dougherty,  74 
tender  of  the  raUt  before  rt«  actual  shut-  N.  Y.  App.  Div.  452.  But  the  city  can- 
in?  off  of  the  water,  although  after  not  cut  off  the  water  if  it  is  unable  to 
the  tenth  day  of  the  month,  tenni-  prove  that  the  consumer  was  actually 
nates  the  right  of  the  city  to  shut  off  responsible  for  the  abstraction.  Upcu 
the  water.  Royal  v.  Cordele,  132  Ga.  an  examination  of  a  water  meter  it 
125;  63  8.  E.  Rep.  826.  was  found  that  eight  of  ten  teeth  that 

■  Panton  v.  Duluth  Gaa  &  Water  worked  the  dial  had  been  filed  off,  so 
Co.,  SO  Minn,  175.  that  the  meter  could  only  re^ster  one 

*  Milwaukee  v.  Herman  Zoehrlaut  fifth  of  the  amount  of  water  used. 
Leather  Co.,  114  Wis.  276.  PTator  in  Upon  discovering  this  fact  the  water 
lh€  pipe*  and  mains  of  a  water  com-  department  presented  a  bill  to  the 
[Any  may  be  the  subject  of  larceny,  occupant  charging  him  with  five  times 
Ferens  v,  O'Brien,  L.  R.  11  Q.  B,  Div.  the  amount  of  water  registered  upon 
21;  15  Cox  Crim.  Cas.  332.    lUvminat-   the  meter.    The  occupant  bavii^  i«. 
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§1323.  Wkter  B«t«8;  Usn.  —  Water  rates  or  rent^  are  im- 
posed and  collected  as  the  compensation  or  equivalent  to  be  paid 
by  those  who  choose  to  receive  and  use  the  water.  No  one  is  com- 
pelled to  receive  or  use  it,  so  as  to  be  under  obligation  to  pay  for  it, 
but  by  receiving  and  using  it  with  knowledge  of  the  rates  diarged 
by  the  city  or  the  public  service  corporation,  the  eonauvur  by  im- 
plication contracts  and  agrees  to  pay  the  rates,  and  his  obligation  to 
make  payment  rest^  upon  contract  rather  than  upon  an  exercise  of 
the  taxing  power.'  Such  rates  or  rents  are  not  taxes  in  such  sense 
that  the  owners  against  whom  they  are  charged  are  entitled  to  notice 
and  an  opportunity  to  be  heard  before  they  are  established.*  But 
there  is  a  dear  distinction  between  rents  paid  for  water  actually 
furnished  by  the  municipality  or  by  a  public  sernce  corporation 
and  used  by  an  individual,  and  the  payment  of  a  sum  in  the  nature 
of  a  tax  for  an  anticipated  general  benefit  arising  from  the  presence 
of  the  water  ia  the  city.  Where  an  assessment  b  made  for  a  sup- 
posed benefit  arising  from  the  presence  of  a  public  service  of  water 
as  dbtinguished  from  its  private  use  by  the  individual,  such  an 
assessment  may  be  in  the  nature  of  a  tax,  and  it  may  be  that  in 
such  cases  notice  and  an  opportunity  to  be  heard  are  essential  to 
the  validity  of  the  tax,'  Such  an  assessment  if  made  must  conform 
to  the  general  rules  regulating  the  assessment  of  taxes;  and  it  must 
be  determined  either  by  the  specif  benefit  derived,  or  by  a  valua- 
tion of  the  property  under  the  general  principles  applicable  to  the 

fuaed  to  pay  the  department  a1^  1S2  N.  Y.  327;  Braes  v.  Rathbone, 
tempted  to  abut  oEF  the  water.  The  153  N.  Y.  436.  See  also  Chicago  c. 
occupant  did  not  take  poBseadon  of  Northwestern  Hut.  L.  Ina.  Co.,  218 
the  premiaeB  until  Home  tune  after  the  111.  40.  In  Merrimack  River  Savli^ 
meter  had  been  installed,  and  ho  far  Ba&k  v.  Lowell,  162  Mass.  666,  tEe 
as  appeared  he  had  not  tampered  with  court  aaid:  "SpeciBil  psyments  are 
tiie  meter  and  was  not  guil^  of  anjr  made  by  iodividuals  only  when  they 
fraud.  It  was  held  that  under  the  are  supplied  with  water  at  their  re- 
provisions  of  the  New  York  Charter  quest:  and  then  on|y  for  what  ia  fur- 
it  was  contemplated  that  in  maMng  nished,  and  for  the  tdme  it  is  furnished. 
a  chai^  for  water  the  city  should  be  While  these  may  be  called  Bpecial 
bound  by  the  amount  registered  by  aaseaementa  for  the  use,  by  indi- 
the  meter,  and  in  the  absence  of  any  viduals,  of  particular  privile^H,  which 
evidence  to  connect  the  consumer  are  part  of  a  general  provision  for  all 
with  the  defective  condition  of  the  the  people,  it  seems  to  be  more  con- 
meter,  it  could  not  cut  oS  the  con-  Biatent  with  the  nature  of  the  transac- 
sumer's  supply  by  reason  thereof,  tions  to  consider  them  as  pavmenta 
Healy  tr.  New  York  City,  90  N.  Y.  of  the  price  of  a  commodity,  sola  under 
App.  Div.  170.  a  general  authoritv  to  provide  for  the 
'  Wagner  v.  Rock  Island,  140  111.  public,  and  to  self  upon  requeat,  in  a 
139;  Jonea  v.  Detroit  Water  Com'is,  reaaooable  way,  to  the  persons  who 
34Hich.  273;  Preston  e.  Detroit  Water  constitute  the  public." 
Com'ra,  117  Mich.  £89;  Powell  v.  ■  Silkman  r.  Yonkers  Water Com'TS, 
Duluth,  91  Minn.  63;  St.  Louis  Brew-  162  N.  Y.  327. 

ing  Assoc.  V.  St.  Louis,  140  Mo.  419;  '  ffilkman  o.  Yonkers  Water  Can'rs, 

maaim   v.    Yonkets   Water   Com'rs,  1S2  N.  Y.  327. 
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assessment  of  taxes.  If  it  be  imposed  upon  prop^ly,  e.  g.,  on  vacant 
lots,  according  to  rates  determined  by  the  local  authorities  in  their 
discretion  without  regard  to  special  benefits  or  valuations,  such  an 
assessment  under  the  rule  in  New  Jersey  is  inv^id.*  For  these 
reasons,  too,  an  assessment  for  a  general  water  tax  upon  vacant 
loU  made  upon  the  basis  of  their  frontage  cannot  be  authorized  by 
the  le^slature  when  the  Constitution  requires  uniformity  of  taxa- 
tion according  to  the  cash  value  of  the  property.' 

A  water  rate  or  rent  for  water  actually  consumed  on  the  premises 
maif  by  staivte  be  -made  a  lien  upon  the  property  prior  to  all  eQcun>- 
brances  in  the  same  manner  as  taxes  and  assessments,  and  as  sudi 
may  take  priority  over  a  mortgage  made  after  the  passage  of  the 
statute  creating  the  lien,  whedier  the  water  was  brought  into  the 
property  and  used  before  or  after  the  making  of  the  mortgage.* 
The  contract  or  obligation  to  pay  water  rates  b  to  be  construed  with 
reference  to  the  power  to  fix  and  regulate  such  rates,  and  an  applica- 
tion for  water  merely  binds  the  consumer  to  pay  the  rates  in  exist- 

■  Provident  Inst,  for  Sftv.  v.  Allen,  Com're,  34  Mich.  273.     It  b»  beoi 

37  N.  J.  Eq.  36;  Jersey  City  «.  Vree-  held  that  a  etatutoiy  prtivin<Hi  that 

land,  43  N.  J.  L.  638,  att'g  43  N.  J.  L.  the  price  or  rent  of  water  "  ahaU  be  a 

135;  Culver  v.  Jeney  City,  45  N.  J.  L.  lien    upon    said    house,    tenement,  or 

2S6;    Remsen  v.  Wheeler,  105  N.  Y.  building  lot  until  the  same  shaU  be 

573.     See  more  fully  chapter  on  " Tax-  paid    or   satisfied"    without   any   ex- 

ation,"  aa  to  the  rale  in  Nevi  Jersey,  presa  proviaion  that  the  liea  duJl  lake 

As  to  assessment  of   coat  of  supply-  priority   over   mortgage  debts,   contem- 

ing  streets  and  property  thereon  with  plates  tliat  the  lien  ahall  only  apply 

water  as   for   a    local  improvement,  to  the  estate  or  interest  of  the  neiBon 

■ee  Parsons  v.   District  of   Columbia,  who  contracts  the  debt,  and   that  it 

170  U.  8.  46;  AUentown  v.  Henry,  73  confers  no   priority   over  the   lien   of 

Pa.  404;    Alien  v.  Drew,  44  Vt.   174;  mortga^  on  the  premises  when  the 

Hughes    V.    Momence,    163    111.    535;  water  is  supplied.      Hudson  Trust  A 

Batterman  v.  New  York,  66  N.   Y.  Savings  Inst.   v.    Carr-Curran    Paper 

App.  Div.  676;    Smith  v.  Seattle,  25  Mills  Co.,  68  N.  J.  Eq.  69.    Notice l)y 

Wuh.  300;    Vreeland  v.  Tacoma,  48  the  mortgagee  to  the  city  calling  at. 

Wash.  S26.  tention  to  arrears  of  water  rent  and 

•  Jones  r.  Detnrit  Water  Com'rs,  requesting  that  further  supply  be  cut 
34  Mich.  273.  off  fnun  the  mortgaged  premises  held 

*  Provident  Inst,  for  Sav.  v.  Jersey  to  preclude  the  city  from  claiming 
CSty,  113  U.  S.  606;  Vreeland  v.  priority  for  water  supplied  thereafter 
O'Ndl,  38  N.  J.  Eq.  399;  Vreeland  v.  over  the  lien  of  the  mortgage.  Hudson 
Jersey  City,  37  N.  J.  Eq,  574;  Howe  Trust  ft  Savings  Inst.  v.  Carr-Curran 
V.  Orange,  70  N.  J.  Eq.  648.  A  slalule  Paper  Mills  Co.,  68  N.  J.  Eq.  69. 
creating  a  lien  and  giving  it  priority  When  the  statute  makes  the  lien  for 
over  mortgages  and  encumbrances  water  depend  upon  its  use,  a  lien  can- 
doea  not,  as  in  a  case  with  the  holder  not  be  imposed  on  the  proper^  if  no 
of  a  mortgage  subsequently  made,  water  is  used.  Hoboken  tun.  R. 
violate  the  Fourteenth  Amendment  Co.  v.  Hoboken,  76  N.  J.  L.  122;  68 
to  the  Federal  Constitution,  what-  Atl.  Bep.  1008.  As  to  lAe  time  when 
ever  its  effect  may  be  on  mortgages  water  rents  become  a  lien  on  neirty 
previously  made.  Provident  Inst.  v.  erected  and  vacant  prNniees  in  New 
Jersey  Gty,  113  U.  8.  606.  A  lien  for  York  City,  see  Handel  ».  WeechlM, 
a  water  rate  U  really  a  Uen  for  an  in-  128  N.  Y.  App.  Div.  605. 
debtedness.     Jones  v.  Detroit  Water 
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enoe  so  long  as  the  public  service  corporation  has  tlie  ri^t  to  charge 
them,  or  until  they  are  reduced  or  otherwise  changed  b;  the  local 
authorities.  Upon  reduction,  the  consumer  is  entitled  to  receive 
water  at  the  reduced  rates.* 

§  1324.  LagUUtlva  Bv^oUttoii  of  Batsi.  —  The  Constitutions 
of  a  few  of  the  States  contain  express  provisions  reserving  legislative 
control  over  rates  for  services  of  a  public  nature,  and  these  provbions 
must  be  borne  in  mind  in  considering  the  judicial  opinions  in  those 
States.*     But  no  express  Constitutional  reservation  is  necessary  to 

'  Rogera  Park  Water  Co.  v.  Fergus,  tion  of  the  same  Cooatitution,  it  is 

178  111.571.  provided   that    "In   aqv   city  where 

•  The  ConBtitutioQ  of  California,  there  are  no  public  worka  owned  and 
1879,  Art.  xiv,  {  1,  declares:  "  The  use  controlled  by  the  municipality  for 
of  all  water  now  appropriated,  or  that  supplying  same  with  water  or  artifi- 
may  hereafter  be  appropriated,  for  sale,  cial  light,  any  individual  or  any  c<kd- 
rental,  or  diatribution,  la  hereby  de-  pauy  duly  incorporated  for  such  pur- 
.  clared  to  be  a  public  use,  and  subject  to  pose"  snail  on  certain  conditions 
the  regulation  and  control  of  the  State,  have  the  privilege  of  using  the  public 
in  the  manner  to  be  prescribed  by  law;  etreeta  and  thoroughfares  and  of  laying 
provided,  that  the  rates  or  compensa-  down  pipes  and  conduits  therein 
tion  to  M  collected  by  any  peraon,  "  upon  the  conditjon  that  the  muni- 
company,  or  corporation  in  this  State  cipal  government  shall  have  the  right 
for  the  use  of  water  supplied  to  any  to  r^ulat«  the  chaiges  thereof."  Const, 
city  and  county,  or  city,  or  town,  or  Gal.  1870,  Art.  jd,  J  19,  as  amended 
the  inhabitants  thereof,  shall  be  fixed,  in  18S4. 

fttinually,  by  the  board  of  supervison.  The  Constitution  of  Idaho  pro- 
or  city  ana  county,  or  city,  or  town  vides:  "The  legislature  shall  provide 
council,  or  other  governing  body  of  by  law  the  manner  in  which  reason- 
such  city  and  county,  or  city,  or  town,  able  maximum  rates  may  be  eatab- 
by  ordinance  or  otherwise,  in  the  lished  to  be  chaived  for  the  use  of 
manner  that  other  ordinances  or  water  sold,  rentea  or  distributed  for 
legislative  acta  or  resolutions  are  any  useful  or  beneficial  purpose." 
piused  by  such  body,  and  shall  con-  Ccnist.  Idabo^  1889,  Art.  xv,  I  6. 
tinue  in  force  for  one  year  and  no  The  provuionB  of  the  Cali/omia 
longer.  Such  ordinances  or  resolu-  Constitution  do  not  aSect  the  rights 
tions  shall  be  passed  in  the  month  of  of  water  eompaniat  la  make  valid  con- 
February  of  each  year,  and  take  lract»  with  consumers  for  the  supply 
effect  on  the  first  day  of  July  there-  of  water  at  an  anced  price  where  the 
aft«r.  Any  board  or  body  filing  to  rates  have  not  oeen  established  by 
pass  the  necessary  or<£nancea  or  law:  their  only  purpose  ia  to  requira 
resolutions  fixing  water  rates,  where  conformity  to  established  rates  after 
necessary,  within  such  tdme  shall  be  they  have  been  established.  San 
subject    to    peremptory    process    to  Diego  Flume  Co.  e.  Souther,  90  Fed. 


son,  company,  or  corporation  ctdlect-  291.      Under    the    provisions    of    the 

ing  water  rates  in  any  city  and  county,  Califamia  Constitution  a  municipality 

or  city,  or  town  in  this  State,  other-  has  the  power  to  fix  rates  to  be  charged 

wise  than  as  so  established,  shall  for-  for  water  as  ogaiTot  ano&tr  city  en- 

feit  the  franchisee  and  water  works  of  gaged  in  supplying  such  water  within 

such    peraon,    company,    or    corpora-  the  niuni<npal  umita,  as  well  as  when 

lion  t«i  the  city  and  county,  or  city,  an  individual  or  water  company  does 

or  town,  where  the  same  are  collected,  so.     South  Pasadena  t>.  Pasadena  L. 

for  the  public  use."    By  another  sec-  &  W.  Co.,  162  Cal.  fi79.    Although  the 
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create  or  preserve  the  Ie^3lative  power  to  regulate  public  service 
corporations,  and  prescribe  the  reasonable  rates  or  maximum  rates, 
which  they  may  charge  for  services.'  In  the  case  of  railroad  corpora- 
franchise  conferred  by  the  Conatitu-  Haw.  506;  Sute  v.  Columbua  Gas 
tion  upon  corporations  or  individuals  Light  ft  Coke  Co.,  34  Ohio  St.  572, 582; 
only  has  reference  to  a  supply  of  arti-  2iE£eBville  v.  Zajieaviile  Gas  Light  Co., 
ficial  light,  the  right  to  regulate  con-  48  Ohio  St.  1,  30.  This  power  extends 
ferred  iiy  the  CkinBtitution,  is  not  to  indimdualt  as  well  as  to  oorpoia- 
affected  by  the  use  made  of  the  gas.  tiona.  Munn  v.  Illinois,  94  U.  S.  313; 
It  covers  all  gas  passing  through  the  fiudd  e.  New  York,  143  U.  S.  517; 
pipes  for  cooking  and  heating,  as  well  Brass  v.  Stoeser,   153  U.  8,  . 

f  _   .-_..-.._   fi — ■ ZanesviUe  v.  Zanesville  Gas  L 

,  47  Ohio  St.   1,  the  company 
ceived  its  charter  piior  to  the  adoption 

In    Florida,    it    is    provided    "The  of  anv  constitutional  provision  iceerv- 

legislature  is  invested  with  full  power  ing  the  right  to  altor  or  amettd  Kr&nia 

to    pass    laws   for    the    correction    of  of  corporate  franchises.     The  cnarter 

abuses    and    to    prevent    unjust    dis-  itself  lud  not  contain  any  such  leserva- 

crimination  and  excessive  clutrgea  by  tion.    The  court  held  that  it  did  not 

persons  and  corporations  en^iged  as  thereby  acquire  any  fianchiae  or  right 

common  carriers  in  transporung  per-  to  fix  its  own  rates;    that  it  only  had 

sons  or  property  or  performing  other  the  same   rights  as  a  natural   person 

services  of  a  public  nature;    and  shall  would  have;    and  that  the  legislative 

provide  for  enforcing  such  laws  by  power    to    regulate    rates    was    not 

adequate     penalties     or    forfeitures."  affected. 

Fla.    Const.     1S85     Art.    xiv,    {    30.  The  Itgidature  may  direcdy  exereiae 

This  provision  of  the  Florida  Conatitu-  the  power  of  rale  regulation  by  ttattOe: 

tion    has    been    held    to    subject    all  Hunn  v.  Illinois,  94  U.  S.  113  et  mq.i 

statutory  autjiority  conferred  and  all  Ruggles  v.  Illinois,  108  U.  S.  526;   Dow 

contracts  made  by  water  companies  v.  Beidelman,  125  U.  S.  680;  ChicaM 

after  ita  date,  to  a  reserved  power  on  ft  G.  T.  R.  Co.  v.  Welhnan,  143  U.  S. 

the  part  of  the  l^lature  to  regulate  339;  Budd  v.  New  York,  143  U.  8. 517; 

water     rates,     notwithstanding     that  Brass  e.  Stoeser,   153  U.  S.  391;    St. 

the   contracts   with    cities   and   other  Louis  ft  S.  F.  R.  Co.  v.  Gill,  156  U.  S. 

municiiMkl  bodies  may  contain  a  clause  649;  Covington  ft  L.  Turnpike  R.  Co. 

fixing   the   rates  to  be  paid   by   con-  v.  Sandford,  164  U.  S.  578;    SmyUi  ». 

Burners    for   water   used  during    the  Ames,  169  U.  S.  466;    171  U.  S.  361; 

entire    contract    period.      Tampa    ti.  Pitto  n.  McGhee,  172  U.  S.  616;    L*ke 

Tampa    Water    Works    Co.,    45    Fla.  Shore  ft  M.  8.  R.  Co.  v.  Smith,   173 

600;  8.  c.  47  Fla.  338,  aff'd  199  U.  S.  U.  S.  684;    Cotting  v.   Kansas  City 

241.    See  further  as  to  the  effect  of  this  Stock  Yards  Co.,  79  Fed.  Rep.  679. 

constitutional    provision     on    stipula-  Or  the  Slaie  may  crm/er  «ucA  povxr 

tions   as    to    rates    in   contracts    and  on  e»mmitnonen  or  piMie  or  muniripat 

grante  of  fianchises,  poU,i  1326.  avihoriliea :      Spring      Valley      Wat^r 

'  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Works  v.  Schottler,  110  U.  S.  347; 
Minnesota,  134  U.  S.  418.  The  power  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Hinne- 
of  rate  regulation  ia  indent  in  IM  feo-  sota,  134U,  S.  418;  Reagan  v.  Farmers' 
iOature  and  is  not  dependent  on  the  Loan  ft  Tr.  Co.,  154  U.  S.  362,  394,  per 
TeaBTBoiion  of  a  right  of  aUeration  or  Brevier,  J. ;  San  Diego  Land  ft  T.  Co. 
repeal,  but  rests  upon  the  police  power  v.  National  City,  174  U.  8.  739;  Chi- 
of  the  States.  Spring  Valley  Water  cago,  M.  A  St.  P.  R.  Co.  ».  Tompkins. 
Works  V.  Schottler,  110  U.  S.  347;  176  U.  8.  167;  Tilley  v.  Savannah,  F. 
Stone  V.  Farmers'  Loan  ft  Trust  Co.,  ft  W.  R.  Co.,  5  Fed.  Rep.  641 ;  Chicago 
116  U.  S.  307;  Wabash,  St.  L.  &  P.  R.  ft  N.  W.  R.  Co.  v.  Dey,  35  Fed.  Rep. 
" 866;   Chicago,  St.  P.,  M.  ft  O.  R.  Co. 


^.  «.  jiuijuw,  118  U.  S.  567,  669 
Covington  ft  L.  Turnpike  R.  Co.  v 
Sandford,  164  U.  S.  578:  Brass  v. 
Stoeser,  153  tl.  S.  391 ;  Lake  Shore  ft 
M.  S.  R.  Co.  V.  Smith,  173  U. 


v.  Becker  35  Fed.  Rep.  883;  Cleve- 
land Gas-light  ft  Coke  Co.  v.  Qeveland, 
71  Fed.  Rep.  610;  Capital  CSty  Gas 
Des  Hoines,  72  Fed.  Rep.  818, 


Parker  v.   MctropoUtan  R.  Co.,    109  829;  Milwaukee  Elect.  R.  ft  L.  Co. 
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tions  it  has  been  pointed  out  that  a  corporation  maintaining  a  public 
highway,  although  it  owns  the  property  it  employs  for  accomplishing 
public  purposes,  must  be  held  to  have  accepted  its  rights,  privileges, 
and  franchises  subject  to  the  oondition  that  the  gorernment  creating 
it,  or  the  government  within  whose  limits  it  conducts  its  business, 
may,  by  legislation,  protect  the  people  against  unreasonable  chaises 
for  the  services  rendered  by  it.  It  cannot  be  assumed  that  any  rail- 
road corporation  accepting  rights  and  privileges  at  the  hands  of  the 
public  ever  supposed  that  it  acquired,  or  that  it  was  intended  to 
grant  to  it,  the  power  to  construct  and  maintain  a  public  highway 
simply  for  its  own  benefit  without  regard  to  the  rights  of  the  public' 
The  principles  established  by  the  many  decisions  of  the  Supreme 
Court  of  the  United  States  as  to  the  extent  and  limiiatiom  of  legisla- 
tive power  over  rates  for  services  of  a  public  character  may  be  thus 
summarized :  The  State  may  establish  rates  or  maximum  rates  of 
charges,  either  immediately  by  le^lative  act,  or  mediately  through 
a  commission,  but  this  power  is  not  unlimited,  but,  like  all  other 
legislative  powers,  is  subject  to  the  prohibitions  of  the  Constitution 
of  the  United  States,  and  particularly  to  those  of  the  Fourteenth 
Amendment  and  the  contract  clause.  The  constitutional  limitation 
in  the  Fourteenth  Amendment  is  that  the  rates  thus  fixed,  altbou^ 
they  are  prima  fade  valid,  because  presumptively  reasonable,  are 
nevertheless  void  if  the  patty  affected  thereby  can  establish  in  the 
proper  judicial  proceeding  that  they  are  unreasonable.  The  ques- 
tion of  reasonableness  or  unreasonableness  is  in  all  cases  "ulti- 
mately a  judicial  question,  requiring  due  process  of  law  for  its  de- 
termination," —  that  is,  judicial  investigation  in  a  suit  in  the  courts 

tr.  Milwaukee,  S7  Fed.  Rep.  577;  San  cle  xi,  of  the  Constitution  that  any  in- 

Diego  Land  &  T.  Co.  v.  Jasper,  80  Fed.  dividual   or  company  shall   have   the 

Rep,  274;    San  Joaquin  k  K.  R.  Itt.  use  of  the  atreete,  for  laying  down 

Co.  V,  St^iialaus  County,  90  Fed.  Rep.  pipes  and  conduits  and  making  connec- 

fil6;  WilminKton  &,  W.  R.  Ck).  v.  North  tioos  therewith,  so  far  as  neceBsary  for 

Carolina  Railroad  Com'rs,  90  Fed.  Rep.  introducing    into    and    supplying    the 

33;   Northern  Pac.  R.  Co.  v.  Keyes,  91  city   and    the   inhabitants   with   fresh 

Fed.  Rep.  47;   Cleveland  City  R.  Co.  water,  'upon  the  condition  that  the 

V.     Cleveland,     94     Fed.     Rep.     385;  municipal  government  shall  have  the 

Western   Uo.  Tel.  Co.  v.  Myatt,  98  light  to  regulate  the  cha^^  thereof.' 

Fed.    Rep.    335;     KimbatI    v.    Cedar  The  corporation,  therefore,  constructed 

Rapids,  99  Fed.  Rep.   130;    Louisville  its  works  and  invested  every  dollar  of 

ft  N.  R.  Co.  V,  McChord,  103  Fed.  Rep.  ito  capital  upon  this  express  condition. 

216;   Pikes  Peak  Power  Co.  v.  Colondo  The  privilege  of  distributing  water  for 

brings,   105   Fed.   Rep.   1 ;    Southern  pay  is  a  franchise  which  might  have 

Indiana   R.   Co.   v.   Indiana   Railroad  been  withheld  alU«ether.     It  is  really 

Com'n,  172  Ind.  113;   87  N.  E.  Rep.  a  privilege  granted  to  a  j)nvate  indi- 

966.  vidual  to  perform  a  pubhc  service  for 

'  Smyth  «.  Ames,  169  U.  S.  466,  pay.     It  is  granted  to  all  upon  this 

546.     In  San  Diego  Water  Co.  v.  San  express  reservation  of  the  nght  to  Kg- 

Di^,  118  Cal.  556,  584,   Temple.  J.,  ulat«  chatgiea." 
Baid, '.'  It  is  provided  in  section  19,  arti- 


lyCoogle 


222S  MUNICIPAL   COBPORATIONS  S   ^^^ 

of  justice  "under  the  forms  and  with  the  machinery  provided  by 
the  wisdom  of  successive  ages  for  the  investigation  judidally  of  the 
truth  of  a  matter  in  controversy."  It  is  not  competent,  therefore, 
for  the  State  to  enact  that  the  rates,  fixed  either  by  the  i^slature  or 
by  a  commission  or  municipality,  whethn  fixed  ex  parte,  or  after 
notice  and  investigation,  are  conclusive  or  final,  for  such  an  act 
would  be  unconstitutional,  because  it  denies  to  the  party  affected 
due  process  of  law  and  by  "depriving  it  of  the  lawful  use  of  its 
property  it,  in  substance  and  effect,  deprives  it  of  the  property  itself, 
and  of  the  equal  protection  of  the  laws,  contrary  to  the  express  pro- 
visions of  the  Fourteenth  Amendment  and  the  fundamental  prin- 
ciples of  American  liberty.'" 

The  decisions  of  the  Supreme  Court,  it  is  believed,  establbh  the 
constitutional  right  of  a  public  service  corporation  to  such  rates  or 
compensation  for  services  rendered  or  commodities  sold  as  will 
pay  the  actual  or  reasonable  cost  of  the  service  or  production,  the 
maintenance  of  the  works  or  plant,  induding  proper  allowance  for 
depreciation,  and  a  reasonable  return  or  profit  upon  the  present 
fair  value  of  the  plant  or  property  employed  by  such  corporation 
in  its  business,  and  any  rate  fixed  by  the  State,  or  under  its  authority, 
which  is  so  low  as  to  prevent  sudi  compensation  and  return,  violates 
the  Constitution  of  the  United  States,  and  will  be  judicially  annulled 
and  held  to  be  void. 

These  principles  apply  with  full  force  to  ptAlic  service  corpora- 
tiont  organized  to  furnish  light  or  water  for  the  use  of  a  municipality 
and  its  inhabitants.  It  b  too  well  settled  to  be  disputed  that  the 
business  of  such  corporations,  without  regard  to  any  express  con- 
stitutional reservation,  is  so  affected  by  a  public  use  that  the  cor- 
poration b  subject  within  constitutional  limits  to  legblative  control, 
and  that  such  legislative  control  includes  the  power  to  prescribe 

>  The  principles  stated  in  the  text  pike  R.Go.  v.  Suidford,  ia4U.S.S7S; 
Off  to  the  legislative  power  to  r^ulate  Smyth  v.  Ames,  169  U.  S.  466.  llieee 
the  rates  to  be  chared  for  services  of  cases  relate  to  the  regulatioa  of  i^l- 
public  character  are  establiahed,  among  road  rates,  toll  rates  or  turnpike  roads, 
others,  by  the  cases  of  Munn  v.  Illinois,  Ac,  and  they  are  not  examined  or  con- 
94  U.  S.  313;  Railroad  Commission  sidered  in  detail  in  this  treatise  except 
Cases,  116  U.  S.  307;  Dow  v.  Beidel-  in  so  far  that  they  have  a  direct  bear- 
man,  126U.S.680;  Geor^R.&B.  Co.  ing  upon  th^  particular  subject  now 
V.  Smith,  128  U.  S.  174;  Chicago,  M.  under  discussion.  Until  rates  have 
ft  St.  P.  R.  Co.  V.  Minnesota,  134  U.  S.  been  prescribed  pursuant  to  legislative 
418;  Chicago  ft  G.  T.  R.  Co.  v.  Well-  authority  the  corporation  rendering 
man,  143  U,  8.  339;  Budd  v.  New  the  service  bas  the  right  to  fix  its  own 
York,  143  U.  S.  517;  Reagan  r.  charges  provided  th^  are  neMonable 
Farmers'  Loan  ft  Trust  Co.,  164  U.  S.  in  amount.  Tacoma  Hotel  Co.  v. 
362;  St.  Louis  ft  S.  F.  R.  Co.  v.  Gill,  Tacoma  Ught  ft  Water  Co.,  3  Wash. 
166  U.  8.  649;  Covington  ft  L.  Turn-  316. 
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reasonable  rates  or  reasonable  maximum  rates  which  may  be  charged 
for  public  services.' 


County  V.  S&n  Jo&quin  A  K.  R.  Irr.  ment,  to  supplv  gas  to  the  inhabitanta 
Co.,  192  U.  S.  201;  Home  Tel.  A  Tel.  of  a  mimiciiMty  under  cbartera  and 
Co.  V.  Los  Angelee,  211  U.  B.  265,  aS'g  franchises  from  the  State  which  allow 
165  Fed.  Rep.  664;  Tampa  v.  Tampa  it  to  embark  in  such  industry  and  in- 
Waterworks  Co.,  45  Fla.  600;  s.  c.  vite  ita  stockholders  to  invest  their 
47  Fla.  33S,  aff'd  199  U.  S.  241;  Wilson  money  therein,  is  engaged  in  what  u 
p.  TaUahasaee  Water  Works  Co.  47  called  a  'pubhc  service '  or  a  'public 
Fla.  361;  Peoples'  Gas  Light  &  Coke  utility,'  and  therefore  is  under  the 
Co.  V.  Hale,  94  HI.  App.  406;  Wagner  supervision,  inquisition,  and  regulation 
p.  Rock  Island,  146  Ul.  139;  Rogers  of  the  SUte  as  to  the  manner  in  which 
Park  Water  Co.  v.  Feigus,  178  III.  571 ;  it  conducts  its  business.  If,  untiam- 
Danville  v.  Danville  Water  Co.,  180  melled  by  competition,  it  ciiaiges  a 
111.  236 ;  Des  Hoines  v.  Des  Moines  price  far  above  all  reasonable  cwt  to 
Waterworks  Co.,  95  Iowa,  34S;  Cedar  the  helpless  consumer,  who  must  pay 
Rapids  Water  Co.  p.  Cedar  Rapids,  118  that  pnce  or  go  without,  while  it  re- 
Iowa,  234;  State  v.  Missouri  &  K.  Tel.  ceives  an  exorbitant  return  on  such  of 
Co.,  186  Mo.  83;  Griffin  p.  Goldsboro  its  property  as  is  invested  in  the  enter- 
Water  Co.,  122  N.  Car.  206 ;  State  p.  prise,  the  State  may  step  in  and  reduce 
CSndnnati  G.  L.  A  C.  Co.,  18  Ohio  St.  that  price  to  such  sum  as  will,  taking 
262;  State  p.  Columbus  Gas  Light  A  eveiything  into  consideiation,  be  a 
Coke  Co.,  34  Ohio  St.  572;  Zanesville  reasonable  return  upon  what  has  been 
p.  Zanesville  Gaa  light  Co.,  47  Ohio  St.  adventured  in  the  enterprise  on  the 
1;  Brymer  p.  ButTer  Water  Co.,  179  faiti)  of  the  State's  fianchises.  No  one 
ftt.  331 ;  Knoxville  v.  Knoxville  Water  disputes  this  proposition. 
Co.,  107  Term.  647;  Madison  v.  Madi-  "But  in  fixing  sucb  price  the  State 
Bon  Gas  A  Elect.  Co^  129  Wis.  249.  should  itself  be  lair  and  reasonable  — 
In  San  Dieso  land  &  T.  Co.  p.  National  should  certainly  stop  short  of  confisca- 
CStjr,  174  U.  8.  739,  747,  it  was  con-  tion.  If  it  were  established  by  uncon- 
ceded  by  tlie  couosel  and  the  court  troverted  proof  that,  in  materials,  labor, 
that  "the  power  to  limit  charges  for  and  wear  and  t«ar  of  plant  at  the  lowest 
watfir  sold  by  a  corporation  like  itself  conceivable  valuation,  the  actual  cost 
(plaintiS  corporation),  has  been  too  of  producing  gas  of  a  proper  standard 
oft«n  upheld  to  be  now  questioned."  in  the  holders  was  fifty  cents  per  one 
In  cuscussing  Iht  New  York  Act  of  thousand  cubic  feet,  it  would  be  coo- 
1906,  reducing  the  price  of  gas  in  Neic  fiscation  for  the  State  to  require  the 
York  City  from  one  doUar  to  eighty  cerUx  manufacturer  to  deUver  such  gas  to  all 
per  one  ihoutand  euinc  feet,  and  the  Uke  conaumera  at  five  cents  per  cubic  foot. 
order  of  the  gas  commisaon,  Circuit  Sucb  an  act  of  the  legialatuie  would  b« 
Judge  Lacombe  clearly  and  forcibly  obnoxious  to  the  Constitution  of  the 
states  the  constitutional  principles  in-  State,  to  the  Constitution  of  tiie  United 
volved.  "The  parties  to  this  suit  are  all  States,  and  to  common  rights  and  jus- 
citisens  of  the  State  of  New  York,  but  tice.  There  may  be  persons  who  dis- 
the  main  contention  —  practically  the  pute  this  proposition,  but  it  may  safely 
sole  contention  —  of  the  complainant  is  be  assumed  that  it  is  accepted  by  every 
that  certain  statutes  of  this  State  and  community  which  lives  under  law  and 
an  order  of  the  ^os  commissioner  are  not  under  anarchy, 
obnoxious  to  various  pro  visions  of  the  "These  are  the  two  extremes,  and 
Constitution  of  the  United  States  and  somewhere  between  them  there  lies  a 
for  that  reason  void.  This  court,  dividing  line.  Who  is  to  det«rmine 
therefore,  from  which  appeal  lies  di-  where  that  dividing  line  liesT  Under 
rect,  without  review  by  any  intermedi-  our  system  of  government  that  ques- 
ate  tribunal,  to  the  Supreme  Court  of  tion  tuis  always  been  left  to  the  decision 
the  United  States,  not  only  has  juris-  of  the  courts.  R«a(nn  p.  Fanners'  L. 
diction,  but  it  the  a^opriale  forum,  &  T.  Co.,  154  U.  8.  362;  Smyth  v. 
because  through  a  smt  brought  here  a.  Ames,  169  U.  8.  466.  Every  individual 
final  decision  by  the  ultimate  inter-  who  feels  himself  aggrieved  either  by 
preter  of  that   Constitution    can    be  the  action  of  some  outer  individual,  or 
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§  1325.     Dal«gatlon  to  MnnldpalltleB  vi  Power  to  ngoUte  BMai. 

—  Independently  of  a  right  to  regulate  and  control  the  rates  to  be 
charged  for  public  service  reserved  in  a  grant  of  a  franchise  or  ri^t 
to  use  the  city  streete,  a  city  or  other  municipality  has  no  -power  to 
regulate  Ike  rates  to  be  charged  by  water,  lighting,  or  other  public 
service  corporations  in  the  absence  of  express  or  plain  Ic^slative 
authority  to  do  so.*    Although  not  infrequently  ordinances  granting 

of  the  State  or  the  nation  is  secured  provide  by  ordiiuuice  "for  regidoHug 

the  nght  to  bring  his  grievance  before  and  eontrMing  tht  exercise  by  axty  p»- 

some  court.     It  may  be  a  court  of  lav  son  or  corporation  of  any  ^iblic  fran- 

or  of  equity,  a  court  eatabtished  by  a,  cAise  or  priinif^e  in  any  streets  or  public 

statute  or  dv  a  Constitution,  a  S&te  places  in  tiie  city,"  whether  the  fraa- 

court  or  a  federal  court,  but  Bomewhere  chiBea  be  granted  by  city  or  by  the 

or  other  there  is  provided  for  him  a  legislature,  was  only  intended  to  legu- 

forum  to  which  he  can  present  his  case,  late    use    of    streetA,    and    does    net 

can  support  it  by  proof  and  have  his  authorize  dty  to  regelate  the  raUt  for 

hearing.    That  is  'due  process  of  law,'  tdephont  service.     State  v,  Uisaouri  & 

a  herita^  from  long  centuries  of  strug-  K.   Tel.   Ck).,    189   Ho.   83.      See   also 

gles  which  this  nation  and  its  conatitu-  Jacksonville  v.   Southern  Bell  Tel.   A 

entStates  have  deposited  inthecomer^  Tel.  Co.,  57  Fla.  374;  49  So.  Rep.  509. 

atones  of  their  written   Ckinstjtution.  Authority  conferred  upon  a  city  "to 

Every    one    is    entitled  —  sometime,  provide  by   ordinance  for  reaaonobU 

somewhere  —  to    his    'day    in    court.'  regulatUmg  for  the  safe  supply,  diMri- 

The  most  swollen  aggregation  of  capi-  Imtion,  and  coruumptum  of  mitural  gat " 

tal,  crystallized  into  an  individual  by  does  not  include  piswer  to  regulate  l/ie 

the  act  of  the  State  or  national  govern-  prtoe    of    naturai    gaa    to    consumera. 

ment  which  has  made  it  a  corporation,  Lewisville  Nat.  Gas  Co.  v.  State,  135 

is  as  much  entitled  to  have  free  access  Ind.  49 ;  NobleeviUe  ff.  Noblesville  Gas 

to  the  courts  as  is  the  humblest  toiler  &  Imp.  Co.,  157  Ind.  182;   Ru^ville  c. 

by   night   to   whom   every   additional  Rushviile  Nat.  Gas  Co.,  164  Ind.  162 

cent,  disbursed  for  the  light  he  works  (overruling  Rushviile  v.  Rushviile  Nat, 

t>y,    means   a   shrinkage    of   his   food  Gas  Co.,   132   Ind.   575).      A   statute 

supplies."     Consolidated  Gas  Co.   v.  which  gives  ciliea  the  power  "to  fix  by 

Hayer,  146  Fed.  Rep.  150.    See  same  eontraet  or  franekiae,  the  prices  "  of 

case  on  appeal  in  the  Supreme  Court  gas,  gives  no  right  to  fix  the  price  of 

of  the  Umted  States,  212  U.  S.  19.  gas  sold  by  a  company  theretctfore  oc- 

'  SUlls  V.   Chicago,    127   Fed.  Rep.  cupying    the    streets    and    supplying 

731 ;     Jacksonville    v.    Southern    Bell  under  an  unrestricted  franchise.   luch- 

Tel.  &  Tel.  Co.,  57  Fla.  374;  49  So.  mond  ».  Richmond  Nat  Gas  Co.,  168 

Rep.  509:  .LewisviUe  Nat.  Gas  Co.  v.  Ind.  82.    But  although  the  grant  by  s 

State,   135  Ind.  49  (overruling  Rush-  city  of  a  franchise  to  a  ^ax  company 

ville  V.   Rushviile   Gas  Co.,    132   Ind.  does  not  contain   any  stipulaticm  re- 

575) ;   Noblesville  «.  Noblesville  Gas  &  serving  the  right  to  regulate  the  price, 

Imp.  Co.,  157  Ind.  162;    Rushviile  v.  and   although   this   statute   does   not, 

Rushviile  Nat.  Gas  Co.,  164  Ind.  162;  under  these  circumstances,  confer  au- 

Richmond  v,  Richmond  Nat.  Gas  Co.,  thority  on  the  city  to  fix  such  prices  by 

168  Ind.  82;  In  re  Pryor,  55  Kan.  724;  ordinance,  it   the  city  enact   an  ordi- 

St.  Louis  V.  Bell  Tel.  Co.,  96  Mo.  623;  nance  fixing  the  price  and  the  company 

State  V.  Missouri  &  K.  Tel.  Co.,   189  txpreaaly   tuxepte   »ueh   onjinonoe,   the 

Mo.  183,  202;    Wabaska  Elect.  Co.  v.  price  of  gas  is  fixed  by  contract  within 

Wymore,  60  Neb.  199.  the  meaning  of  the  statute,  and   the 

Statutes   giving    a    city    "exclusive  company    is    bound.      Noblesville    o. 

control  over  Us  pvilic  highwayt,  streets,  Noblesville  Gas  A  Imp.  Co.,  157  Ind. 

avenues,  alleys,  and  public  places "  1^. 

does  not  confer  authonty  on  the  city  Neither  the  general  police  poietr  of  a 

to  regulate  rat^  for  telephone  service,  city,  nor  power  to  provide  for  UghUng 

State  V.  Missouri  &  K.  Tel.  Co.,  189  the  streets  and  to  regidtUe  At  opetiaitg 

Mo.  83.    Power  conferred  on  a  dty  io  of  tU  vtreeti  to  lay  i»pra  and  msios, 
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fraDchises  and  privileges  contain  stipulations  with  reference  thereto 
for  the  benefit  of  the  municipality  and  its  inhabitants,  such  stipula- 
tions must  generally  be  regarded  as  depending  upon  the  power  to 
attadi  conditions  to  the  exercise  of  the  franchise  rather  than  to  a 
power  to  regulate  and  control  the  reasonableness  of  charges  for 
public  services.  But  the  le^lative  power  to  regulate  the  rates 
and  charges  of  corporations  rendering  public  services  in  a  commu- 
nity may  be  conferred  wpon  avch  agenciea  as  the  le^lature  may 
deem  proper,  unless  such  action  be  prohibited  by  constitution^ 
limitations  or  by  valid  existing  contract  obligations.'  It  may  be 
delisted  to  municipalities  or  to  their  local  boards;*  and  the  fact 

nor  a  statutoi^  proviiioa  giving  gfis  v.  WiImingtoQ  ft  W,  R.  Co.,  Ill  N.  Car. 

eranpUueB  the  rigbt  to  eroct  worl^  and  463. 

la;  pipes  in  the  streets  "subject  to        *  Home  Tel.  &  Tel.  Co.  v.  Loe  An- 

■uch  KguUtiODB  u  any  mich-city  may  Relee,  211  U.  S.  265,  BS'a  ISfi  Fed.  Rep. 

by  ordinaooe  impose"  nor  all  of  these  654;    Freeport  Water  Co.  v.  Ficepart, 

powers  together,  auUmrize  the  city  to  186    111.    ITS;     Danville   v.    Daaville 

mrulat«  tns  rates.     Milts  c.  Chicago,  Water  Co.,  178  III.  299;    Danville  v. 

12?Fed.  Rep.  731.  DanviUe    Water    Co.,    180    111.    235; 

'  Spring    VallCT    Water    Works   v.  Freeport  Water  Co.   n.   Freeport,   186 

SchotUer,    110    IL   S.   347;     Stat«   v.  III.  179,  aff'd  180  U.  S.  587;    State  tr. 

CSncinnati  G.  L.  ft  C.  Co.,  18  Ohio  St.  Missouri  ft  K.  Tel.  Co.,  189  Mo.  83; 

262;    Wabaska  Elect.  Co.  t>.  Wymore,  Madison  v.  Madison  Gas  ft  Elect.  Co., 

60  Neb.  199.  129  Wis.  249.     Authority  to  fix  and 

Although    the    power    to    r^idate  reguiaU  pruxt  of  water  and  light  con- 

R>t«B  is  generally  r^arded  aa  legisla-  etrued  and  held  to  apply  to  water  and 

tave  in  ita  nature,  it  is  not  so  inherently  light  when  furnished  by  public  service 

and   oicluaively   bo   as   to   preveni  toe  corporations  as  well  as  when  furnished 

Uai^ature  from  dtUgaiing  it  to  a  com-  by   municipal    works.      Owensboro   v. 

misdon   or   other   subordinate   body.  Ciwensboro  Waterworks  Co.,  191  U.  S. 

The  exercise  of  such  a  delegated  power  358. 

is  legarded  as  the  execution  of  a  law  The  reflation  of  ral«s  for  telefihone 
and  the  determination  of  its  application  service  within  a  city  is  a  "miaiicipal 
to  ^rticular  cases;  and  statutes  con-  affair"  within  the  meaning  of  the  pro- 
femng  it  are  not  a  delegation  of  legis-  vision  of  the  California  Conttitution 
lative  power  within  the  meaning  of  giving  cities  the  power  la  frame  tiieir 
any  express  or  implied  condition  to  be  own  charters  and  may  be  made  the 
found  in  the  Constitutions  of  the  subject  of  a  provision  therein  con- 
United  States  or  the  respective  Statee,  femng  the  power.  Home  Tel.  ft  Tel. 
confining  the  exercise  of  l^islative  Co.  v.  Loe  Angeles,  156  Fed.  Rep.  554, 
author!^  to  Congieas  and  the  State  aff'd  211  TJ,  3.  265.  But  a  contrary 
legi^tures.  Reagan  v.  Fanners'  Loan  view  is  adopted  in  Miismcri,  and  it  is 
ft  Trust  Co.,  154  U.  S.  302;  Inter-  there  held  that  the  regulation  of  prices 
State  Commerce  Commission  v.  CSn-  to  be  charged  by  a  corporation  in- 
doDati,  N.  0.  ft  T.  P.  R.  Co..  167  U.  S.  trusted  with  the  franchise  of  a  pubUc 
479;  McWhorterp.  PenaacoU  ft  A.  R,  utility,  is  not  a  power  incident  to  or 
Co.,  24  Fla.  417;  Georgia  R.  Co.  i>.  appertaining  to  the  government  of 
Smith,  70  Ga.  694;  People  e.  Harper,  the  city,  and  does  not  foUow  as  an  in- 
91  lU.  357;  Chicago,  B.  ft  Q.  R.  Co.  v.  adeni  to  a  grant  of  power  by  the  Con- 
Jones,  149  III.  361;  State  e.  Chicago,  stitution  ot  that  State  to  frame  a 
M.  4  8t.  P.  R.  Co.,  38  Minn.  281;  charter  for  the  city  government. 
Stone  V.  Yazoo  ft  M.  V.  R.  Co.,  62  That  power  is  not  conferred  by  the 
Miss.  607;  State  v.  Fremont,  E.  ft  M,  Missouri  Constitution  on  cities  which 
V.  R.  Co.,  22  Neb.  313'  Saratt^  are  authorized  thereby  to  frame  their 
^rings  o.  Saratoga  Gas,  Elect.  L.  ft  own  charters.  The  words  of  the  Mis- 
F.  Co.,  191  N.  Y.  123,  a.  c.  122  N.  Y.  souri  Constitution  stating  that  a  city 
App.  Div.  203;    Atlantic  Express  Co.  having   a   population   of  more    than 
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that  a  city  haa  an  iviereet  in  the  rate  to  he  fixed  by  reason  of  contracts 
made  by  it  with  the  public  service  corporation  is  not  a  sufficient 
reason  for  depriving  die  \oca\  authorities  of  the  ri^t  to  exercise 
such  delegated  power.'  If  a  city,  in  addition  to  the  power  to  ref- 
late rates  has  by  statute  the  power  to  impose  fines  and  penalties  tor 
the  violation  of  ordinances,  it  may,  by  ordinance,  viake  it  a  misde- 
meanor for  a  water  or  light  company  to'coUect  or  receive  more  than 

the  maximum  rate  fixed  by  it;'  and  the  ordinance  may  be  mode 

100,000  inhabitants  "may  frame  a  electors  did  not  disqualify  the  council 
charter  for  its  own  government "  meana  from  acting  as  a  tnbunal  to  r^ulate 
that  it  may  frame  a  charter  for  the  rates.  Mr.  Justice  Moody  ssid;  "He 
^vemmeut  of  it«elf  as  a  city,  which  [the  member]^  takes  part  in  the  rate- 
mcludes  all  tb&t  is  necessary  or  in-  makinx  function,  under  his  personal  re- 
ddent  to  the  government  of  a  munici-  spoD^bility  as  an  officer,  and  it  cannot 
pality,  but  not  all  the  power  that  the  be  presumed,  as  matter  of  law,  that  the 
State  has  for  the  protection  of  tlie  keinier  sense  of  dep^dence  upon  the 
rights  and  regulation  of  the  duties  of  wiL  of  the  people,  which  this  feature  dS 
the  inhabitants  *rf  the  city  as  between  his  tenure  of  office  brings  to  him,  will 
themselves.  Authority  to  Kansas  distort  his  judgment  and  sense  of  jus- 
City  to  insert  in  its  freeholders'  tice.  It  would  beconoeivable.of  course, 
charter  the  power  to  regulate  the  that  the  membeis  of  the  legislature 
price  to  be  charged  for  telephone  ser-  themselves  might  be  subjected  to  the 
vices  within  the  city  is  not  conferred  same  process  of  recall,  but  it  hardtf 
by  this  constitutional  proviuon.  State  would  be  contended  that  that  fact 
e.  Missouri  A  K.  Tel.  Co.,  1S9  Mo.  wouldlessentbelegislativepowerveeted 
83.  in  them  by  the  Constitution  and  laws  of 
■  Spring  Valley  Water  Works  v.  the  State."  Referring  to  the  fact  that 
SchotUer,  110  U.  S.  347;  Knoxville  ti.  the  charter  of  the  city  also  contained  a 
Knoxville  Water  Co.,  107  Tenn.  647,  provision  that  upon  petition  of  fifteen 
aff'd  189  TJ.  S.  434.  But  in  Agua  Pura  per  cent  of  the  voters  of  the  city  any 
Co.  B.  Las  Vegas,  10  N.  Mex.  6,  the  ordinance  proposed  must  be  sut- 
court,  without  questioning  the  power  tnitted  to  the  people  and  might  be  by 
irf  the  leg^lature  itaeif  by  direct  act  tbemadopted,  and  the  argument  tbeie- 
to  regulate  rates  in  cases  not  covered  from  that  the  power  of  rate  r^^ulation 
by  previous  contracts  or  vested  rights,  might  be  in  tliis  manner  exercised  by 
held  that  the  I^islature  could  not  the  electorate  at  large,  the  learned 
constitutionally  delegate  such  power  Justice  said:  " It  may  well  be  doubted 
to  the  authorities  of  a  citf  which  is  whether  such  a  lemilt  was  conton- 
itself  a  consumer,  either  in  its  munici-  plated  by  the  lu;iBlature.  There  aie 
pal  capacity,  or  through  its  inhabit-  certainly  grave  objections  to  the  eisi- 
ants,  without  any  provision  for  a,  cise  of  such  a  power,  requiring  a 
iudi(»al  investigation  of  the  reason-  careful  and  minute  examination  of 
ableness  of  the  rates  fixed  bv  such  au-  the  facte  and  figures,  by  the  genenl 
thorities.  See  also  Qevdand  Gas-  body  of  the  people,  however  mtelli- 
light  &  Coke  Co.  v.  Cleveland,  71  Fed.  gent  and  right-minded.  But  the  onti- 
lUp.  SIO.  In  Home  Tel.  &.  Tel.  Co.  v.  nance  was  not  adopted  in  this  manner 
Los  Angeles,  211  U.  S.  265,  279,  aff'g  in  this  case,  and  it  will  be  time  enou^ 
155  Fed.  Rep.  554,  where  the  power  to  for  the  courts  of  the  States  and  of  tie 
regulate  rates  was  delegated  to  a  rity  United  States  to  consider,  when  that 
council,  it  was  u^ed  that  the  city  is  done,  whether  the  objections  only 
council  was  not  an  impartial  tnbunal  go  to  the  expediency  of  sucb  a  method 
in  view  of  the  fact  that  by  the  charter  of  regulation  or  reaui  deeper  and  affect 
of  the  city  twenty  five  per  cent  of  the  its  constitutionality." 
electors  might  recall  a  member  of  the  '  Denninger  v.  Pomona  Recorder's 
council  and^requiie  him  to  again  stand  Court,  145  Cal.  629,  638.  A  fine  d 
for  election.  But  the  court  held  that  three  hundred  dollars  for  violation  of 
the  fact  that  the  members  of  the  coun-  an  ordinance  fixing  a  maximum  rate 
cil  were  thus  directly  responsible  to  the  for  gas  is  not  unreasonable.    DenniDger 
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applicable  to  the  agent  of  the  company  through  whom  the  collection 
is  made.*  When  the  authorities  of  a  city  have  power  to  regulate  the 
water  rates  within  the  city  limits,  annexaiion  of  a  viUage  by  the  cUy 
clothes  the  city  authoritiies  with  power  to  reduce  the  water  rates  of 
a  corporation  whidi  is  operating  a  water  system  in  the  annexed  terri- 
tory to  conform  to  the  rates  in  other  parts  of  the  city,  provided  such 
rates  be  reasonable.' 

The  regvlation  of  rates  is  governmental  in  its  nature,  and  the  power 
is  intended  to  be  exercised  for  the  benefit  of  the  inhabitants  of  the 
municipality.  Consequently,  it  must  be  exercised  by  the  body  or 
officiab  to  whom  it  is  entrusted  and  cannot  he  by  them  delegated  to 
others.'  The  power  b  not  exhausted  by  the  first  or  any  subsequent 
e^rcise  thereof,  but  is  eotUinuing  in  its  nature,  and  may  be  exercised 
from  time  to  time  to  secure  the  furnishing  of  water  or  light  at  rea- 
sonable rates  and  to  prevent  abuses  and  extortion.*  The  le^lature 
may  provide  that  a  rate  fixed  by  a  commission  on  complaint  under 
power  delegated  to  it  shall  remain  aa  established  for  a  reasonable 
time,  e.  g.,  for  three  years.'    But  any  provision  of  the  law  fixing  the 

«.  Pomona  Recorder's  Court,  145  Col.   tain  liinits.     A  contract  entered  into 

629.  purauant   to   this   provision   provided 

'  Deimiiwer  v.  Pomona  Recorder'a  that    the    water    rents    and    charges 

Court,  145  C&l.  629,  638.  should  be  at  the  aanie  rates  and  prices 

*  Rogera  Park  Water  Co.  v.  Fergus,  as,  at  the  dat«  of  the  agreement,  or  at 
178  III.  571.  Rates  fixed  by  ordinance  any  time  durins  its  continuance  might 
applv  to  the  city  as  extended,  although  be  chained  by  the  town  to  its  inhabit- 
a  dioereut  water  [Bt«  had  been  fixed  ante.  It  was  held  that  this  contract 
for  and  was  in  force  in  the  territory  delegated  the  power  of  the  fire  dia- 
annexed.  Des  Moines  v.  Des  Hoinee  trict  to  r^ulate  the  water  rates  to  the 
Waterworks  Co.,  95  Iowa,  348.  The  town,  and  was  unauthorized.  Arnold 
fact  that  the  rates  prescribed  for  a  cor-  v.  Pawtucket,  21  R.  I.  15.  Where  the 
poratioQ  operating  in  territory  an-  authority  to  fix  water  rates  is  con- 
nexed  to  a  city  are  uniform  with  those  ferred  upon  the  board  of  public  works 
charged  by  the  city  for  water  supplied  but  ite  action  does  not  acquire  the 
from  ite  own  worlis  does  not  establish  force  of  law  until  approved  by  the 
the  reasonableness  of  rates  when  ap-  common  council,  that  method  of  fixing 
plied  to  the  service  of  the  corporation,  the  rates  is  exclusive,  and  the  common 
And  if  it  appears  that  such  rates  do  not  council  can  only  fix  water  rates  by 
^ve  an  adequate  return  to  the  cor-  acting  upon  the  recommendation  m 
poration  for  the  service  rendered,  the  the  board  of  public  works.  State  v. 
ordinance    fixing    them    is    invalid.  Ooanell,  116  Wia.  606. 

Chicago  V.  Rogem  Park  Water  Co.,  *  Danville  «.  Danville  Water  Co., 

214  m.  212.  180  111.  235;    Rogers  Park  Water  Co. 

•  Brummitt  v.  Ogden  Waterworks  v.  Fergus,  178  111.  671 ;  Freeport  Water 
Co.,  33  Utah,  285.  A  statute  au-  Co.  «.  Freeport,  186  lU.  179.  Power  to 
tborized  an  incorporated  fire  district  "fix  and  determine,"  when  applied  to 
to  contract  with  a  town  for  a  supply  rates  for  public  service,  fairly  unporta 
of  water  on  such  terms  as  might  be  a  continuing  •power  at  regulation, 
agreed;  and  empowered  the  fire  dis-  Home  Tel.  £,  Tel.  Co.  v.  Los  Angeles, 
tnct  to  distribute  the  water  through-  155  Fed.  Rep.  654,  aff'd  211  U.  8,  265. 
out  the  district  or  authorize  it  to  be  *  SaratoKa  Spring  v.  Saratoga  Oas, 
done,  and  to  regulate  ita  use  and  the  Elect.  L.  AT.  Co^  191  N.  Y.  123,  rav'g 
price  t«  be  paid  therefor  within  cer-  122  N.  Y.  App.  Div,  203. 
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rate  for  a  prescribed  period  must  be  hamed  in  such  terms  that  it 
shall  not  discriminate  agdnst  the  public  service  corporation.  Hence, 
the  public  service  company  must  be  accorded  at  least  a  right  to  re- 
view the  rate  after  the  prescribed  period  on  the  same  terms  and 
conditions  as  the  right  of  review  given  to  those  with  whom  it  deals.' 
After  a  valid  rate  has  been  fixed  by  competent  authority,  the  rate  so 
fixed  is  the  limit  of  compensation  which  can  be  exacted  by  the  cor^ 
poration.  It  cannot  decline  to  furnish  water  or  li^t  to  a  consumer 
at  the  rates  fixed  by  law  and  insist  that  he  shall  contract  therrfor 
at  another  and  a  higher  rate.*  But  if  the  service  is  not  included 
within  the  cases  for  which  rates  are  prescribed  by  ordinance,  the 
company  may  fix  the  rates  for  such  service.* 

Power  delegated  to  a  municipality  to  prescribe  the  reasonable 
maximum  rates  of  a  public  service  corporation  mvst  be  exercised  in 
good  faith,  and  carries  with  it  the  duty  of  ascertaining  that  the  rates 
so  prescribed  are  just  and  reasonable  with  due  regard  to  the  prop- 
erty rights  of  the  corporation.*    Irrespective  of  any  law  [ovscribing 

■  A  statutory  proviaioD  that  a  Tea-  proviaioii  ia  that  the  g^Teming  bod; 
sonabl«  rat«  shall  be  fixed  upon  the  of  the  munidpality  upon  a  fair  ittve*- 
complaint  of  consumera  and  shall  re-  (ijTatum  and  mtk  tin  exereite  of  judf- 
main  as  established  for  a  term  of  three  ment  and  dimretion  shall  fix  reaaonaUe 
years  and  ivdejinitely  Oiereafter  luitU  mtes  and  allow  just  compensation.  If 
fixed  oneMi  on  comjilaird  made  a8  pro-  they  attempt  to  act  arbitranly  with- 
vided  by  the  statute,  ia  unreaaonaole,  out  investigation  or  without  the  eier- 
unconstitutional,  and  void  as  denying  eise  of  jm^ment  and  discretion,  or  if 
the  equal  protection  of  the  laws  within  they  fis  rates  ho  palpably  unreuoB- 
the  meaning  of  the  Federal  Constitu-  able  and  unjust  as  to  amount  to  arix- 
tion,  when  the  right  to  complain  and  traiy  action,  they  violate  th^  du^ 
to  luve  the  rate  revised  is  confined  to  and  go  beyond  tne  powers  conferred 
"- -  -sumeraj  and  the  company  has  upon  them.  The  court  declared  also 
esponding   right   to   apply   for   that  it  was  the  duty  of  the  munidpa] 

at  the  end  of  three  years.    8ar-   authorities  to  give  the  water  compain 

atoga  Springs  r.  Saratoga  Gas,  Elect,  when  requested  to  do  bo,  a  reasonable 
L.  ft  P.  Co.,  ISl  N.  Y.  123,  rev'g  122  opportunity  to  be  beard,  not  meidyfnr 
N.  Y.  App.  Div.  203.  the  purpose  of  presenting  its  own  en- 

*  Osbome  v.  Sao  Di^^  Land  A  dence,  but  also  of  explaining  or  over- 
Town  Co.,  178  U.  S.  22.  coming,  if  it  could,  tbe  evidence  [oe- 

>  Wilson      V.     Tallahassee      Water  eented   by   others.     The   fact  that  a 

Works  Co.,  47  Fla.  351 ;    Carney  v.  hearing  was  held  behind  doaed  doofa 

Chillicothe  Water  ft  Light  Co.,  78  Mo,  from  which  the  company  was  practi- 

App.  S32.  cally  excluded  was  regarded  by  ^le 

*  New  Memphis  Gas  ft  Light  Co.  v.  court  as  of  importance  in  deciding  tbe 
Memphis,  72  Fed.  Rep.  952;  Spring  fairness  or  reasonableness  of  the  ratea 
Valley  Waterworks  v.  San  fS^ncisco,  in  question.  Ban  Diego  Water  Co.  v. 
124  Fed.  Rep.  £74;  Chicago  v.  Rogers  San  Diego,  118  Cal.  S66,  £66.  SeealsD 
Park  Water  Co.,  214  III.  212;  Agua  Spring  Valley  Water  Works  d.  San 
Punt  Co.  V.  Las  Vegas,  10  N.  Hex.  6;  Francisco,  82  Cal.  286. 

State  X.  Cincinnati  G.  L.  ft  C.  Co.,  18  If  in  the  colorable  exerciee  of  a 
Ohio  St.  262.  power  to  regulate  the  price  of  gaa  the 

Under  the  provisions  of  the  Con-  majority  of  the  members  of  a  council, 
stituUon  of  Caiifomia,  quoted  above,  for  a  fraudulent  purpose,  combine  to  pass 
the  Supreme  Court  of  that  State  has  an  ordinance  fixing  the  price  of  gas  at  a 
declared    that    the    int«ntioo    of   the   rat«  at  which  they  know  it  cannot  be 
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a  rate,  tt  is  the  duty  of  a  public  service  corporation  to  serve  the  jyublie 
at  reatonabU  rates.    The  power  to  regulate  ratea  is  only  intended  to 

secure  to  the  public  their  right  to  such  service,  and  the  power  of 
reflation  must  be  limited  to  ascertaining  and  prescribing  what  are 
reasonable  rates.  Neither  the  l^islature,  nor  any  municipal  body 
or  agency  acting  by  virtue  of  legislative  authority,  can  exercise  the 
power  to  regulate  rates  arbitrarily,  and  without  reference  to  what 

manufactured  and  sold  without  loss,  fixed  at  a  regular  and  special  meeting 
auch  ordinance,  bo  fraudulently  passed,  of  the  city  council  held  during  the 
impoeee  no  obligation  on  the  g^  com-  month  of  February  in  each  year,  and 
pany  intended  to  i>e  affected  thereby ;  another  ordinance  required  the  tele- 
and  in  a  proceeding  to  test  the  validity  phone  company  to  render  annually  in 
of  the  powers  of  the  gas  company,  the  the  month  of  February  to  the  city 
good  faith  of  the  vmnberi  of  the  dty  council  a  statement  of  its  receipts,  ez- 
eoimeU  who  passed  the  ordinance  may  penditures,  and  property  employed 
in  auch  a  case  be  inquired  into.  State  in  the  business,  facia  which  would  be 
V.  Cincinnati  G.  L.  A  C.  Co.^lS  Ohio  material  on  the  question  of  fi:dng  rates. 
8t.  282.  -into,  {{  680,  681.  When  the  The  Supreme  Court  declared  that  thia 
constitution  or  statute  prescribes  the  showed  tliat  a  sufficient  notice  and 
time  at  which  ordinances  or  resolu-  hearing  were  afforded  to  the  appellant 
tions  shall  be  passed  prescribing  the  company,  if  it  hod  chosen  to  avail 
rates,  and  it  is  by  statute  made  the  itsell  of  them,  instead  of  declining  to 
duty  of  tbe  public  service  corporation  furnish  oil  information  as  it  did,  and 
to  make  a  aetoiled  statement  of  the  that  therefore  the  contention  of  the 
various  facts  necessary  to  a  proper  appellant  on  this  point  had  no  merit. 
conclusion  as  to  the  rate  tliat  shoulif  t>e  A  statutory  provision  that  the  act 
allowed,  the'  corpoistion  cannot  com-  of  a  commission  jixiTig  rotes  might  be 
plain  that  it  has  not  received  any  formed  baaed  upon  reportg  of  iia  aqente  and  in- 
notice  at  to  the  vreciae  day  upon  which  epectora  appointed  to  examine  the  prop- 
the  rates  would  be  fixed.  Son  Diego  erty  and  works  of  the  company  in  con- 
Land  t  T.  Co.  V.  National  City,  174  neetion  u>iih  other  evidenee,  was  held  not 
U.  S.  739,  752.  In  Home  Tel.  &.  Tel.  to  render  the  statute  unconstitutional 
Co.  v.  Los  AngelM,  211  U.  S.  265,  27S,  and  invalid,  when  the  statute  also  re- 
aff'g  155  FodT  Rep.  564,  it  was  con-  auired  the  commission  to  investigate 
tended  that  ordinances  fixing  rates  tne  cause  of  any  complaint,  and  inspect 
for  a  telephone  company  were  want-  the  works,  system,  plants  and  books 
ing  in  due  process  of  law  in  violation  of  of  the  company,  to  hold  a  public  hear- 
the  Fourteenth  Amendment  of  the  ing  after  due  notice  to  the  company. 
United  States  Constitution  because  the  at  which  the  company  might  be  repre- 
etatute  under  the  authority  of  which  seated  by  counsel,  and  to  subpcena  and 
the  ordinances  were  enacted  did  not  examine  witnesses  under  oath,  and 
expressly  provide  for  a  notice  and  hear-  that  all  the  evidence  of  the  proceed- 
ing tiefore  action.  As  to  the  necessity  ings  must  be  verified,  if  required,  so 
of  a  notice  and  hearing  Mr.  Justice  tliat  the  record  thereof  may  be  pre- 
Moady  said:  "Rate  r^^ulation  is  seated  to  the  court  upon  a  review 
purely  a  le^«lative  function  and,  even  of  the  order  of  commission.  The  stat- 
wbere  exercised  by  a  subordinate  body  ute  contemplated  that  the  reports  of 
upon  which  it  is  conferred,  the  notice  tbe  agents  or  inspectors  should  t>e 
and  healing  essential  and  judicial  pro-  made  before  or  at  the  hearing  so  that 
ceedin<H,  and  for  peculiar  reasons,  in  the  company  might  have  knowledge 
some  Rirma  of  taxation  (see  Londoner  thereof.  Under  these  cireumstances 
V.  Denver,  210  U.  S.  373),  would  not  the  court  said  that  the  proceedings  of 
seem  to  be  indispensable."  The  court,  the  commission  were  ftMMi-judicial  in 
however,  expressly  declared  that  it  their  nature,  Saratoga  Springs  v, 
did  not  decide  the  point,  t>ecause  both  Saratoga  Gas,  Elect.  L.  dt  P.  Co.,  191 
notice  and  a  hearing  were  given  in  the  N.  Y.  123,  rev'g  122  N.  V.  App.  Div. 
particular  cose.  An  ordinance  of  the  203. 
city  provided  tliat  the  rate  should  be 
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is  just  and  reasonable,  both  to  the  public,  and  to  the  person  or  cor- 
poration furnishing  water  or  light  or  rendering  any  other  public 
service.'  The  rate  fixed  mvtt  alvxiys  yield  a  reasotuMe  retvm  for 
the  service.  For  example,  a  city  cannot  require  a  water  company 
to  furnish  free  all  water  used  in  the  conduct  and  carrying  on  of  all 
charitable,  religious  and  educational  institutions;  an  ordinance  to 
that  effect  is  invalid  as  taking  private  property  for  public  and  pri- 
vate use  without  just  compensation.*  Sudi  a  provision  cannot  be 
justified  either  on  the  ground  of  custom  or  on  the  ground  that  it  ia 
an  exercise  of  the  police  power ;  the  exercise  of  the  police  power  is 
confined  in  general  to  the  regulation  of  the  use  of  property  by  the 
owner  and  to  his  conduct  in  respect  of  it  and  does  not  extend  to  de- 
prive the  owner  of  remuneration  for  services. 

i  1326.  BtlpnUtloiU  u  to  Rstai  in  Ordlnancaa  and  OontXMt*.  — 
When  a  municipality  grants  to  a  water  or  light  company  the  ri^t 
to  use  the  city  streets  to  lay  its  pipes  and  mains  and  at  the  same 
time  contracts  for  a  supply  of  water  or  light  for  its  use  and  for  the 
use  of  its  inhabitants  by  virtue  of  valid  l^islative  authority  conferred 
upon  it,  its  power  to  grant  the  franchise  and  to  make  the  contract 
permits  it  to  prescribe  conditions  and  regvlationa  as  to  the  manner  in 
which  the  powers  conferred  shall  be  exercised,  so  far  as  such  limita- 
tions and  conditions  are  not  inconsistent  with  the  G>nstitutioD  and 
with  the  statutory  authority  under  which  it  acts.  In  the  protectbn 
of  the  public  interests  it  may  attach  such  limitations  and  conditions 
as  have  a  proper  relation  to  the  subject  matter  of  the  grant  Re- 
ririctiona,  limiiaiiora  or  conditions  relating  to  and  regviating  rates 
have  a  proper  relationship  to  the  tvbject  matter  of  the  grant,  and  may, 
under  proper  l^islative  authority,  be  made  a  matter  of  stipulation  in 
connection  therewith.*    A  maximum  rate  prescribed  by  ihe  ordinance, 

'  Chicago.  M.  ft  St.  P.  R.  Co.  o.  538;    Noblesville  r.   NoblwviUe   Gas 

Hinuewta,  134  U.  S.  418;   San  IK»o  &  Imp.  Co.,   157  Ind.  162;    Hunoe 

Land  &  T.  Co.  v.  National  Qty,  174  Nat,  Gaa  Co.  v.  Huncie,  160  Ind.  97; 

U.  S.  739;    San  Diego  Water  Co.  v.  Richmond    c.     Richmond    Nat.    Gbh 

San  IK^o,  118  Cat.  556;    Des  Moines  Co.,   168  Ind.  82;    Boerth  t>.   DetnMt 

V.    Dea    Moinea    Waterworks   Co.,    05  Gty  Gaa  Co.,   152  Mich.  654;    State 

Iowa,  348.    See  also  ante,  g  1318.  Trust  Co.  v.   Duluth,   70  Hinn.  257; 

'  Chicago   V.    Rogers    Park    Wat«r  Long  Branch  v.  'Hntam  Manor  Water 

Co.,  214  lU.  212.  CoTtO  N.  J.  Eq.  71,  aft'd  71  N.  J.  Eq. 

'  Blair  v.  Chicago,  201  U.  S.  400,  790;   Pond  v.  New  Rochelle  Water  Co., 

469,  470;  Los  Angeles  CSty  Water  Co.  183  N.  Y.  330,  aff'g  107  N.  Y.  App. 

V.  Loe  Angeles,  88  Fed.  Rep.  720,  730,  Div.  624;   Rochester  Tel.  Co.  v.  Rom, 

aff'd  177  U.  S.  558;  Logansport  &  W.  195  N.  Y.  429,  aff'g  125  N.  Y.  App. 

V.  Gas  Co.  V.  Peru,  89  Fed.  Rep.  185;  Div.  76. 

Indianapolis  v.  Consumera'  Gas  Trust  It  has  been  said  that  a  municipality, 

Co.,   140  Ind.   107;    Westfield  Gaa  *  under    its    ordinary    general    powers, 

Uilling  Co.  V.  MendenhaJI,   142  Ind.  independent  of  a  specific  statute,  haq 
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when  it  is  made  a  conditioD  of  the  franchise,  b  bioding  upon  the 
grantee  of  the  franchise,  and  it  cannot  escape  therefrom.*    A  stipula- 

the  power,  and  owes  a  duty  to  froUct  the  company  m&y  chaiKC  for  w&t«r 

Us  inhabilanta  against  extcrrtion  m  tba  "as  much  aad  no  more  than  the  aver- 
price  of  water  supplied  by  a  private  ace  price  paid  therefor  in  other  citiea 
corporation  fumisnmg  water  for  pub-  oF  the  United  States  having  efficient 
He  and  private  coDBumption,  and  to  water  norks  operated  by  private  corn- 
compel  the  corporation  to  furnish  panies"  is  bo  indefinite,  unpmcticable 
water  at  reasonable  rates.  t<ong  and  unreasonable  that  it  cannot  be 
Branch  s.  Ilntem  Manor  Wat«r  Co.,  sustained.  Des  Moines  v.  Des  Moines 
70  N.  J.  Eq.  71,  aS'd  71  N.  J.  Eq.  790.  Waterworks  Co.,  95  Iowa,  348.  Simi- 
Statutoiy  authority  conferred  upon  lariy,  where  an  ordinance  granting  a 
a  city  to  erect,  or  authorize  the  erec-  franduse  for  a  water  supply  required 
tion,  of  water  works,  to  make  a  grant  the  company  to  fix  the  rates  for  pri- 
to  another  for  a  specified  tenn,  and  vate  consumers  at  prices  not  higher 
to  authorise  the  grantee  to  charge  than  the  avera^  rate  prevailing  in 
such  water  rate  as  may  be  agreed  on,  the  cities  of  Chicago,  St.  Louis  and 
not  only  for  a  supply  to  the  city,  but  CSncinnati,  and  it  appeared  that  the 
also  as  to  private  persons,  confers  water  ratce  in  those  cities  were  based 
authority  upon  the  city  to  stipulate  on  such  radically  different  classifica- 
that  water  shall  be  fumithed  free  of  tions  and  methods  of  computation, 
dutrgs  by  the  granteie  lo  sehooU  and  and  such  diversity  of  uses  and  services, 
ehwchea.  This  stipulation  is  binding  that  it  was  practically  impossible  to 
on  the  corporation  and  is  supported  ascertain  the  average  schedule  of  such 
by  a  sufficient  consideralion.  Under  rates,  it  was  held  that  the  stipulation 
this  stipulation  the  water  company  was  too  indefinite  and  uncertain  to 
must  furnish  water  free  to  schools  for  be  capable  of  enforcement.  Denver 
sanitary  purposes,  although  there  were  v,  Denver  Union  Water  Co.,  41  Colo. 
no  sewers  in  the  municipality  at  the  77.  A  cor^ration  owned  water  works 
time  when  the  contract  was  made,  in  two  cities.  An  ordinance  of  one 
Le  Mara  Indep.  School  Dist.  v.  Le  city  granting  water  franchises  to  the 
Mars  City  W.  &  L.  Co.,  131  Iowa,  14.  corporation  provided  that  the  water 
Stipulation  that  the  city  should  have  rates  to  consumers  in  that  city  should 
tooitr  suppiy  for  pre  purposes  free  of  not  exceed  the  rates  to  the  citizens  of 
charge  sustained  as  valid.  Boise  C3ty  the  adjoining  city.  Thereafter  the 
e.  Artesian  Hot  4  Cold  Water  Co.,  'Wdjoining  city  exerciBed  ite  statutory 
4  Idaho,  351.  Under  a  stipulation  in  right  to  purchase  the  corporation's 
a  franchise  grant  that  the  company  [ilant.  It  was  held  that  the  stipula- 
should  furnish  water  free  of  ehwge  to  tion  in  the  ordinance  that  the  rate 
dmrehes,  a  cliurch  is  entitled  to  water  should  not  exceed  the  rates  in  the  ad- 
as  a  motive  power  tor  its  organ,  joining  city  referred  only  to  the  acts 
although  there  was  no  water  motor  of  the  corporation  itself,  and  did  not 
for  organs  in  the  city  when  the  fran-  constitute  a  contract  or  stipulation 
chise  was  granted.  Methodist  Episco-  that  the  rateB  charged  by  the  corpora- 
pal  Church  V.  Ashtabula  Water  Co.,  tion  should  not  exceed  the  rates 
20  0hioCSr.  Ct,  578.  charged  by  the  authorities  of  the  ad- 
A  stipulation  in  an  ordinance  of  a  joining  city  after  acquisition  of  the 
city  granting  a  lighting  privilege  that  works.  Armour  Packing  Co.  «.  Metro- 
the  company  shall  furnish  gas  "at  politan  Water  Co.,  130  Fed.  Rep. 
ralta  cu  favorable"  ax  those  in  a  jieigh-  8S1. 

bortn^   city,    precludes    the    company  >  Manhattan  Trust  Co.  v.  Dayton 

from   chafing   rates   exceeding  those  Nat.    Gas    Co.,    SS    Fed.    Rep.    181 ; 

of  a  company  supplying  light  in  the  Logauaport  &  W.  V.  Gas  Co.  v.  Peru, 

latter   city.     Decatur   Gas   Light    &  89  Fed.  Rep.  185;  Muncie  Nat.  Gas 

Coke  Co.  V.  Decatur,  24  III.  App.  544.  Co.   v.   Muncie,    160  Ind.   97;    State 

But  a  stipulation  regulating  the  rates  Trust  Co.  o.  Duluth,  70  Minn.  257; 

by    the    prices    charged    in    another  Pond  v.  New  Rochelle  Water  Co.,  183 

locali^   must    be    sufficienay    de/iniU  N.  Y.  330,  aff'g  107  N.  Y.  App.  IHv, 

and  certain  to  be  cavame  of  enforcement.  624 ;    Griffin  d.  Goldsboro  Water  Co., 

Thus,  it  has  been  held  that  a  stipula-  122  N.  Car.  206;    Zanesville  v.  Zanes- 

tion  in  a  water  works  franchise  that  viUe  Oas  Light  Co.,  47  Ohio  St.  1,  31; 
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tioD  by  a  water,  light  or  other  public  service  corporation  id  a  con- 
tract with  a  municipality  i^ereby,  in  consideration  of  the  right  to 
use  the  streets  for  its  pipes,  mains,  and  appliances,  the  corporation 
agrees  to  supply  private  consumers  and  corporations  in  the  muni- 
cipality with  water  or  light  at  a  rate  per  annum  not  exceeding  a 
designated  amount,  is  a  atipulaiion  made  for  the  benefit  of  the  inhiAU- 
atUB  of  the  municipality  and  may  Ije  enforced  by  them.'  These  con- 
ditions and  limitations  are  intended  to  operate  upon  the  corporation.' 

White  H&ven  v.  White  Havea  Water  )>any  with  a  view  to  effecting  a  reduo- 

Co.,  209  Pa.  166.  tion  in  the  price  contingent  upon  the 

A  water  company  iniMrporated  in  surplus   net   profits   of   the   company. 

1865  purcliased  the  water  works  of  a  By  the  statute  the  company  was  re- 

boroujgh.    The  charter  of  the  borough  quired   to  set  aside   certain  funds  in 

contiuned  &  stipulation  that  it  ehould  certain  accounts  for   the    purpose  of 

not  charge  more  than  SIO  per  annum  enabling  t)ie  provisionH  of  the  act  to 

to  any  pnvate  family,  and  this  stipula-  be     complied     with.       No     pecimiaiy 

tion  was  made  part  of  the  contraict  of  penalty  waa  imposed  upon  the  com- 

purchase.     It  is  held  that  the  water  pany  for  a  violation  of  the  proviaiaiia 

company  coijd  not,  in  1809,  by  accept-  of  the  act,  nor  was  a  right  of  action 

ing  the  proviaona  of  the  Permsylvania  conferred  thereby  on  consumeia,  but 

Conatitution  of  1873  and  the  corpora^  the  municipal  authorities  were  given 

tion  Act  of  1874  relieve  Utelf  from  the  power  to  examine  and  audit  tt^  ac- 

limUation  on  charges  to  private  fomi-  counts  of  the  gas  company.     It  waa 

lies.     White  Haven  ii.  White  Haven  held  by  the  House  of  Lords  that  an 

WBlerCo.,20SPa.  !66,   Supro,  j  1309.  individual    consumer    could    not,    by 

Franchise    stipulations    limii-ing    rates  allegiiig  that  he  had  been  overcharged 

are  binding  upon  the  succet»ors  of  the  In  the  past  by  reason  of  the  failure  cf 

contracting     corporations.       Pond     n.  the    company    to    comply    with    tbe 

New  RocheUe  Water  Co.,   183  N.   Y.  statute,  maintain  an  action  in  equity 

330,  aff'g  107  N.  Y.  App.  Div.  624.  to  compel  a  statement  of  accounts  in 

See  also  Grosae  Point  v.  Detroit  &  L.  the  manner  prescribed  by  the  statute, 

St.  C.  R.  Co.,  130  Mich.  363;   Ruther-  and  that  such  statement  of  accounts 

ford  V.  Hudson  River  Traction  Co.,  73  must  be  obtained  through  the  munid- 

N.  J.  L.  227;  Asbury  Park  A  S.  Q.  R.  pajity   pursuant  to  the   provisions  of 

Co.  v.  Neptune,  7'6  N.  J.  Eq.  323;   67  the  statute.     Johnston  v.  Consumers' 

Atl.  Rep.  790.  Gas  Co.,  L.  R.  11898)  App,  Cas.  447. 

■  Le  Mars   Indep.   School   Dist.   v.        <  In  Knoxville  Water  Co.  v.  Knox- 

Le  Mars  City  W.  &  L.  Co.,  131  Iowa,  ville,  189  U.  8.  434,  referred  to  infra, 

14;    Robbine  v.  Bangor  R.  A  E.  Co.,  a  tJiirty-year  contract  for  a  sup^y  of 

100  Me.  49B;    Fond  t>.  New  RocheUe  water  contained  a  provision  as  follows: 

Water  Co.,  183  N.  Y.  330,  aft'd  107  "Said   company   will  supply   private 

N.   Y.   App.   Div.   624;    International  consumers  with  water  at  a  rate  not  to 

Water  Co.  v.  El  Paso  (Tex.  Civ.  App.),  exceed  five  centt  per  one  hundred  gal- 

112  S.  W.  Rep.  816.     A  c%  also  may  Ions."      After   the   company   had   for 

maintain  an  action  to  restrain  a  gas  a  number  of  years  fumisned  water 

light  company  fivm  charging   private  at  the  stipulated  rate,  the  city  passed 

consumers    prices    in    excess    of    the  on  ordinance  cutting  down  the  rates 

limit  specified  in  the  ordinance  per-  which  the  company  had  been  charg- 

mitting  the  gas  company  to  use   the  ing.     The  company  claimed  that  this 

city  streets.    Huncie  Nat.  Gas  Co.  v.  stipulation  as  to  rates  formed  a  con- 

Huncie,  160  Ind.  97.  tract  by  the  dty  that  it  should,  during 

A  Canadian  gas  light  company  ap-  the   term    of   the   contract,  have   the 

^ied  for  and  obtained  a  statute  ex-  right  to  furnish   wat«r  at  the  rates 

tending  its  powers.    The  municipality  specified.      The    court    was    of    the 

appeared  upon  the  apphcation  for  the  opinion    that    the    stipulation    was   a 

■tatut«  and  obttuned  the  insertion  of  restriction    upon    the    company    and 

certain  provisions  as  to  the  applica-  not    upon    the    city,    saying:     f'The 

tion  of  the  surplus  earnings  of  the  com-  trouble  at  the  bottom  of  the  com- 


lyCoogle 


§  1326         FUBuc  unuTiES:  regulation  op  rates  223d 

Whether  these  limitations  or  restrictions  a/re  binding  upon  the  munie- 
ipatUy  alao,  and  form  a  contract  on  its  part  that  during  the  term  of 
the  contract  the  corporation  shall  have  the  ri^t  to  exact  charges 
within  the  maximum  prescribed,  is  an  entirely  different  question, 
llie  municipality  having  derived  its  powers  from  the  legislature  and 
contracting  for  a  supply  of  water  or  light  by  virtue  of  statutory  au- 
thority, any  stipulations -which  it  may  enter  into  limiting  or  afiFecting 
its  future  powers  as  to  rates  must  be  founded  upon  express  or  un- 
mistakable le^lative  authority.  When  the  legislature  has  con- 
ferred such  express  or  unmistakable  authority  upon  the  city,  the 
city  may,  within  the  scope  of  such  authority  and  in  the  absence  of 
any  special  constitutional  restriction,  stipulate  what  rates  may  be 
charged  by  a  water  or  lighting  company  for  the  service  rendered 
to  the  city  and  its  inhabitants,  and  may  also  stipulate  that  such 
rates  shall  not  be  reduced  during  the  contract  period,  and  in  such 
case  such  stipulations,  when  thus  authorized,  conatUute  a  valid  and 
binding  contract  protected  by  the  Federal  Constitution.*    When  the 

pany'a  case  is  that  the  supposed  '  Walla  Walla  v.  Walla  Walla 
pnxniae  of  the  atj  on  which  it  is  Water  Ck>.,  172  TI.  S.  1^;  Loa  Angelea 
founded  doM  not  exist.  If  auch  a  v.  Los  Angeles  City  Water  Co.,  177 
promise  had  been  intended  it  was  far  U.  S.  S58,  570,  aff');  88  Fed.  Rep.  720; 
too  important  to  be  left  to  impUca-  Freeport  Water  Co.  v.  Freeport,  180 
tion.  In  fonn  the  words  of  this  part  U.  S.  587,  693;  Detroit  v.  Detroit 
of  the  instrument  are  the  words  of  at.  St.  R.  Co.,  1&4  U.  S.  368,  382; 
the  company  alone.  They  occur  in  Vickabuiv  v.  ViclMburg  Waterworks 
the  part  of  the  contract  which  seta  Co.,  202  U.  8.  453;  Home  Tel.  &  TeL 
forth  the  company's  undertakings,  not  Co.  t>.  Loa  Angeles,  211  U.  S.  266,  273, 
in  the  [wrt  devoted  to  the  promises  aS'g  166  Fed.  Rep.  554;  Santa  Ana 
of  ttie  city  or  in  ttiat  which  contains  Water  Co.  v.  San  Buenaventura,  56 
the  still  later  mutual  agreements.  Fed.  Rep.  339;  Logansport  dc  W.  V. 
See  Geo^a  Railroad  &  Banking  Co.  Gaa  Co.  v.  Peru,  89  Fed.  Rep.  185; 
V.  Smith,  128  U.  S.  174;  Ragan  t>.  Omaha  Water  Co.  v.  Omaha,  147  Fed. 
Aiken,  9  Lea  (Tenn.),  609.  They  are  Rep.  1,  6;  Bessemer  v.  Bessemer  CStT 
words  of  a  company  which  whs  noti-  Water  Works  Co.,  152  Ala.  391 ;  Leao- 
fied  by  the  act  wluch  called  it  into  ville  Water  Co.  v.  Leadville,  22  Colo, 
being  of  the  power  expressly  con-  297;  Shreveport  Traction  Co.  o.Shreve- 
ferred  upon  the  dty  'by  ordinance  to  port,  122  Ia.  1;  47  So.  Rep.  40;  Grif- 
regulate  the  price  of  water'  which  nth  v.  Vickaburg  Water  Works  Co., 
the   company   might  supply.      People   88  Miss.  371. 

who  have  accepted,  as  experience  In  Los  Angeles  v.  Loa  Angeles  CAty 
ebowe  that  people  will  accept,  a  charter  Water  Works  Co.,  177  U.  S.  568,  aff'g  88 
subject  to  such  liabilities  cannot  com-  Fed.  Rep.  720,  the  city  leased  its  water 
plam  of  them  or  repudiate  them,  nor  works  for  a  term  of  thirty  years,  and 
can  the  company  which  they  have  granted  the  leasee  the  right  to  lay 
formed.  Rockport  Water  Co.  v.  pipes  in  the  streete  and  to  sell  and 
Rockport,  161  Mass.  279.  This  con-  distribute  water  to  the  inhabitants  of 
aideration  answers  a  portion  of  the  the  city,  reserving  the  right  to  regulate 
company's  argument  as  to  its  rights  water  rates,  provided  that  they  should 
under  the  Fourteenth  Amendment,  not  be  reduced  to  less  than  those  then 
and  makes  it  unnecessary  to  consider  charged  by  the  lessee.  This  contract 
whether  the  regulation  of  water  rates  was  subsequently  rati&ed  and  con- 
is  property  to  be  classed  as  a  police  firmed  by  legislative  authority,  and 
power."  See  Knoxville  Water  Co.  v.  it  was  held  that  the  limitation  upon 
KnoxviUe,  200  U.  3.  22.  the  power  to  regulate  water  rate*  ii^ 
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price  of  the  service  is  established  either  by  statute  or  by  a  valid  and 
authorized  contract  with  the  municipality,  whatever  price  is  pa- 

volved  a  contnctual  element  which  adopted  by  the  oouncil  of  a  city  under 
could  not  be  impaired  by  the  Hubee-  &  statute  which  provides  th&t  if  the 
quent  action  of  the  dt^.     A  charter  council  fixes  the  minimum  price  t ' 


provi^on,  even  if  it  be  in  the  nature  which  it  requires  any  ess  ccxnpsny 
of  a  contract,  exempting  a  gas  com-  to  furruah  gas  for  a  period  not  exoeetf- 
pony    from    legialative    rwulation    of   ing  ten  yeare,  and  the  company  aawnta 


rates,  does  not  extend  to  the  j)lants  or  thereto  by  written  acceptance,  it  shall 
Bystems  of  other  corporationa  not  not  be  lawful  for  the  council  to  re- 
poeaessing  the  immunity  in  their  own  quire  such  company  to  funush  ns  at 
right,  upon  acquisition  or  abeorplion  a  leas  price  during  the  period  of  time 
b^  the  lormer  companv  by  consolida-  agreed  on,  operates  as  a  propositjon 
tion  or  mei^r.  People's  G.  L.  &  C.  to  the  compoay,  which,  if  accepted, 
Co.  v.  Chicago,  194  U.  3.  1,  e.  C.  114  predudet  (he  otninetl  from  lowering  the 
Fed.  Rep.  384.  price  during  the  period  named;  but  if 

In  E)etroit  v.  Detroit  Cit.  St.  R.  Co.,  not  accepted,  the  power  of  the  council 
184  U.  8.  308,  it  appeared  that  the  to  regulate  the  price  from  time  to 
statute  authorizing  the  granting  of  time  is  as  ample  as  if  the  ordinance 
franchises  t«  street  railways  expresslv  bad  not  contained  any  provision  as 
provided  that  the  rates  of  toils  which  to  time.  State  v.  Ironton  Gas  Co.,  37 
any    street    railway    company    might   Ohio  9t.  45. 

charge  ahould  be  establUnied  oy  agree-  The  VtcMnay  Cate :  The  charter 
ment  between  the  company  and  the  and  franchisee  of  the  VickabuiB  Water 
city  where  the  rood  was  located,  and  Works  Co^  which  had  been  baiare  the 
ahould  not  be  increased  without  the  Supreme  Court  of  the  United  States 
consent  of  the  city  authorities.  Fran-  on  two  previous  occasions,  on  other 
chises  were  eianted  under  such  statute  points,  came  before  that  court  for  the 
GODtaining  the  provision  that  the  rate  third  time  in  Vicksbuiz  v.  Vicksbuig 
ot  fare  for  any  distance  dunild  not  ex-  Waterworks  Co.,  206  U.  8.  496.  The 
eud  Ave  centt  in  any  one  case.  The  charter  of  Vicksbuig  authorised  the 
francniees  ran  for  a  limited  period,  cit^r  to  provide  "for  tiie  erection  and 
Before  the  expiiation  of  this  jieriod  maintenance  of  a  system  of  water 
the  city,  attempting  to  exercise  an  works  to  ewply  the  diy  tcilh  water,  and 
alleged  power  not  expressly  conferred  to  that  end  to  contract  with  a  party  or 
to  regulate  rates,  sought  to  reduce  parties  who  shall  build  and  operate 
the  rates  of  fare  below  the  stipulated  the  water  works."  This  was  the  only 
rate.  Tlie  Supreme  Court  of  the  legislative  authority  to  the  city  in 
United  Stetes  held  that  the  city  could  respect  of  water.  No  authority  waa 
not  do  bo;  that  the  legislature  of  the  given  in  terms  to  the  city  to  grant  an 
State,  unless  prohibited  by  constitu-  exdutive  right  or  limiting  the  power 
tional  provisioas,  might  authorise  a  of  the  Ic^slature  subsequent^  to 
municipal  corporation  to  contract  with   r^ulate  or  reduce  rates.     Under  this 

a  street  railway  co  ' 

rat«i  of  fare,  ond  t  _ 

'  which  was  involved  in  the  two  previous 


tering  or  in  any   Vickaburg  cases,  - 

BuS     <         ■  ■  ""--—- 


way  interfering  with  such  contracts;  U.  8.  453.  What  was  decided  in  tbeae 
tiiat  the  language  prescribing  the  cases  is  thus  clearljr  and  carefully 
maximum  rate  of  mie  constituted  stated  by  Hr.  Justice  Day  in  the 
binding  agrcemente  which  could  not  opinion  of  the  court  in  the  laat  case 
be  altered;  that  whatever  might  be  (206  U.  S.  496,  506):  "When  the 
the  power  of  the  legialature  to  regulate  case  was  first  here,  reported  in  185 
rates  of  fares  under  constitutional  U.  S.  65,  while  there  are  expreeaoos 
provisions  reserving  to  the  legislature  in  the  opinion  affirming  the  validity 
the  right  to  alter,  amend  or  repeal  of  the  contract  and  the  authority  at 
charters  and  privileges  granted,  such  the  cit^  to  make  it,  the  issue  r^Uy 
privilege  inhered  only  in  the  lezisla-  decided  was  as  to  the  jurisdiction  in 
ture  and  could  not  t>e  exercised  by  the  court  as  a  Federal  Court,  which 
the  city  without  express  legislative  was  sustained,  and  the  cause  re- 
authority     therefor.       An     ordinance  manded  for  further  proceeding^.    UptMi 
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mitted  to  be  cfaai^  must  be  deemed  reasonable  and  binding  upon 
the  c 


the  aeoond  hearing  trf  the  case,  and  the  687,  603,  Bjr  a  suiMfuenl  act  of  the 
appeal  here,  the  opinion  shows  that  IwiBlature,  passed  in  1904,  the  city 
trie  adjudication  was  r^arded  aa  oi  Vickaburg  was  empowered  to  pre- 
aettiing  the   right  of  the   Vicksburg  scribe  by  ordinance  maximum  rates 

Waterworks  Company,  under  the  con-  and   charges.      Under   tlus   legislative 

tract,  to  carry   on  its   business  with-  authority    the    city    fixed    maximum 

out  the  com^tition  of  works  to  be  charges  tor  tlie  use  of  water  Ua»  than 

built  by  the  city  itself,  aa  the  city  had  the  niftximiim  rates  fixed  in  the  ordi- 

lawfully  excluded  itself  from  the  right  nacoe    and    contract    of    1886.     Tba 

of  competition;    and  it  was  further  Sujironte  Court  of  the  United  States 

held,    aa    incidental    to    that    contro-  decided  that  the  contract  rates  were 

vetN-,  in  passing  upon  an  issue  made  valid,   and   the   subsequent   action  of 

in  the  suit,  that  the  Vicksbutg  Water-  the   city  attempting   to   reduce   them 

works  Company  bad  succeeded  to  all  was  unconstitutional  and  void.     Re- 

the    right,    title   and   interest   of   the  ferripg  to  the  decisions  in  MUtianfm 

original   contracting  party,  and   that  bearins  on  the  subject  the  court  said: 

the  contract,  having  been  made  prior  "In  the  cases  generally  in  tliis  court 

to  the  Constitution  of  1890,  was  not  it  will  be  found  that,  in  determining 

controlled  by  its  provisions."  the  matter  of  contract,  the  local  de- 

The  contract  of   the  city  with   the  cisions  have  been  given  much  weight, 

^^cksburg    water   company  contained  and,  ordinarily,  followed.     As  this  U 

an  agreement  on  behalf  of  the  city  a  Aussiaaippi  contract,  and  the  power 

that    the    grantees    "shall    have    the  was  exercised  under  the  authonty  of 

right  to  make  auch  rates  and  ohargee  an  act  of  the  legislature  of  that  State, 

for  the  use  of  said  water  as  they  may  we  naturally  look  to  the  decisiona  of 

determine,  provided  that  such  ratea  the  courta  of  that  State,  particulady 

and   charges   shall   not   exceed   fifty  to  such  as  had  given  construction  to 

cents   for  each   thousand  gallons  of  similar  charters  at  the  time  the  cod- 

water."    The  ordinance  by  its  terms  tract  was  made,  with  a  view  to  deter- 

ran  for  thirty  years,  and  contained  "''"■"g  the  extent  of  the  power  con- 

an  agreement  by  the  city  to  pay  a  ferred."    After  reviewing  the  decisione 

stipulated  rental  for  (Mrtam  hydrants  of  the  Missisaippi  court,  the  opinion 

for  public  use.     The  question  in  the  of  the  court,  wltich  was  unanimous, 

third  case  was  stated  (206  U.  S.  508)  concludes  as  foilows:     "In   the  light 

as  follows:    "Had  the  dty  authority,  of  these  decidons,  and  others  might 

under  the  charter  of  Vicksburg,  passed  be  cited,  we  reach  the  conclusion  that, 

in  1886,  to  make  a  binding  contract  under  a  broad  grant  of  power,  con- 

fiziiu  maximum  rates  for  water  sup-  ferring,  without  restriction  or  limita- 

pliea  to  private  consumers  for  a  den-  lion,  upon  the  city  of  Vicksburg,  the 

nite  period,  thirty  years  in  the  present  right  to  make  a  contract  for  a  supply 

caaef"    The   court   said    (page   608):  of  water,  it  was  within  the  right  oif 

"That  a  State   may,  in  matters  of  the  dty  council,  in   the  exercise  of 

proprietary  rights,  exclude  itself  from  thia '  power,  to   make  a  binding  con- 

the  right  to  make  regulations  of  this  tract,  fixing  a  maximum  rate  at  which 

land,  or  authoHK  munidpal  corpora-  water  should  be  su_pplied  to  the  in- 

tions   to   do   BO,   when   the   power   is  habitants   of   the   city   for   a   limited 

cleariy  conferred,  has  been  too  in-  term  of  years,  and,  in  the  absence  of 

quenUy  declared  to  admit  of  doubt."  a   showing    of    unreasonableness    'so 

Uting    Los    Angeles    v.    Los    Angeles  gross,'  as  the  court  of  Hissis^ppi  has 

City  Water  Co.,  177  U.  S.  668;   Walla  said,  'as  to  strongly  suggest  fraud  or 

Walla  V.  Walla  Walla  Water  Co.,  172  corruption,'  this  action  3  the  council 

U.  S.  1,  7;   New  Orleans  Waterworks  is  binding,  and  for  the  time  limited, 

Co.  tr.   Rivers,   116  U.  S.  674;    Free-  puts   the   right   beyond   legislative   or 

port  Water  Co.  v.  Freeport,  180  U.  S.  municipal  alteration  to  the  prejudice 

'  Griffith  V.  Vicksburg  Water  Works  Mt.  Vemon  v.  N.  Y.  Inter  Urban  Water 

Co.,  88  Hin.  371;    Brooklyn  Union  Co.,  116  N.  Y.  App.  Div.  658;  Brum- 

Gas  Co.  V.  New  York  Qty,  188  N.  Y.  mitt  s.  Ogden  Water  Woriu  Co.,  33 

334,   aff'g   116  N.   Y.   App.   Div.   69;  Utah,  385. 
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But  it  has  been  held  that  the  power  to  regviate  rates  is  a  govem- 
merdal  power,  corUinmng  in  ita  nattare,  which,  if  it  can  be  bargained 
away  at  all,  can  only  be  bargained  away  by  an  authorized  express 
stipulation,  and  if  any  reasonable  doubt  exists  whether  it  has  been 
bargained  away,  or  whether  the  city  has  power  to  so  bargain  it  sway, 
the  doubt  must  be  resolved  in  favor  of  the  continued  existence  of 
the  power  to  regulate ; '  and  because  of  thb  principle  of  the  law 

of  the  other  eontrftcUiu;  party."     See  within  tbe  city  limits,"  empowers  the 

also     Griffith    v.     Vicksbuig    Water  city  to  contract  with  a  water  company 

Works  Co.,  88  Misa.  371.     Compare  for  a  term  of  ten  years  at  maximum 

HutcliinBon  Water,  light  &  Gas  Co.  prescribed  rates  and  to  suspend  the 

V.  Hutehinson,  207  U.  S.  385.  charter  ^wer  to  regulate  ratee  during 

In  Santa  Ana  Water  Co.  v.  San  such  penod.  Such  contract  is  a  veatca 
Buenaventura,  56  Fed,  Rep.  339,  it  was  right  for  the  time  fixed,  wliich  cannot  be 
held  that  a  sfipujofion  in  a  contract  or  impaired ;  and  the  court  will  enjoin 
ordinance  granting  a  privil^e  to  sup-  the  enforcement  of  an  ordinance  re- 
ply water  that  the  grantee  should  have  ducing  the  rates  during  the  t«nn. 
the  unrestrained  riA;ht  to  establish  Bessemer  v.  Bessemer  City  Water 
rates  for  the  aupfdy  of  water  to  private  Works  Co.,  152  Ala.  391.  An  ordinance 
perwHia  as  it  might  deem  expedient  granting  a  franchise  to  a  gaa  light  com- 
provided  that  sudi  rates  be  general,  pany  which  provides  that  tbe  gas 
eonnol  be  changed  or  modified  by  the  company  "shall  not  receive  a  higher 
subsequent  action  of  the  municipality,  rate  than  ninety  cente"  for  gaa  fur- 
But  the  contract  or  ordinance  involved  nisbed  ^ves  the  company  a  contract 
in  this  case  was  ratified  and  confirmed  right  ta  cAorge  Oujt  price.  Boerth  v. 
by  a  subsequent  act  of  the  legislature.  Detroit  Oty  Gas  Co.,  152  Hich.  654. 
A  city  had  statutory  power  to  contract  In  Stete  t>.  Laclede  Gas  Light  Co.,  102 
for  the  construction  and  maintenance  Ho.  472,  it  was  held  that  the  power  to 
<A  water  works  "on  such  terms  and  make  and  sell  gas  within  a  aty  carries 
under  such  regulations  as  may  be  with  it  as  an  inevitable  incident  the 
agreed  on."  It  offered  a  contract  by  power  to  fix  the  price  of  gas  thus  made 
ordinance  for  twenty -five  ^eara  to  the  and  sold;  that  the  regulation  of  the 
lowest  bidder  on  tbe  condition  that  he  price  of  gas  by  the  State  or  by  munid- 
accept  the  terms  of  the  ordinance,  palities  created  by  it  is  not  an  exerdoe 
The  ordinance  provided  that  the  con-  of  the  police  power  which  cannot  tw 
tractor  should  furnish  water  to  private  abridged  by  contract;  that  wben  an 
consumers  during  the  term  at  such  ordinance  granting  a  privilc^  of  fur- 
prices  as  the  contractor  and  the  con-  nishiog  gas  within  a  city  has  been  ao- 
Bumer  should  a^ree  upon  not  exceed-  oopted  by  the  company  and  the  maxi- 
ing  certain  specified  rates.  The  con-  mum  price  of  gas  is  fixed  therein,  the 
tractor  accepted  the  ordinance,  built  provimon  fixing  tbe  maximum  price 
the  worica,  and  operated  them  for  is  within  the  contract  proviaionB  and 
twenty  years.  Tbe  city  authorities  not  within  tbe  legislative  provisions 
then  ordered  the  rates  reduced  below  of  the  ordinance;  and  that  thereafter 
those  specified  in  the  ordinance,  and  the  city  cannot  reduce  the  maximum 
the  court  held  that  the  accepted  ordi-  price  of  gas. 

nones  uxu  a  contract,  and  that  the  order  A  contract  by  a  city,  puisuant  to 

reducing  the  rates  impaired  its  obUga-  statute,  for  a  water  supply  /or  a  term 

tion  ana  was  void.     Omaha  Water  Co.  of   tteenty'jviie   years,    which   fixes   the 

V.  Omalia,  147  Fed.  Rep.  1.  rates  during  that  term,  does  not  create 

Charter   authority    to   a   city    "to  any   special  privilegt   or  immunitu   in 

make   all   needful   provimon   by   con-  violation   of  a  constitutional   prohitn- 

tract,  ownership  of  water  works,  or  tion  of  any  irrevocable  giant  of  any 

otherwise,  for  tne  supply  of  the  city  special  pnvilege   or  immunity;    and 

and  the  dtiiens  thereof  with  water;  neither  the  contract  nor  the  power  to 

...  to    regulate    and    prescribe    the  make  it  is  inhibited  by  such  coiutitu- 

quaUty  of  water  to  be  furnished,  the  tional  provision.     Omaha  Water  Co.  v. 

mtes  to  be  charged  therefor  to  the  city  Omaha,  147  Fed.  Rep.  1,  7. 

and  to  private  dtisens  and  consumers  '  Frecport  Water  Co.  v.  Freeport, 
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cases  are  to  be  found  which  deny  the  power  of  the  municipality  to 
contract  that  rates  for  water  and  other  public  service  shall  remain 
unchanged  during  a  term  of  years.  But  it  b  believed  that  a  close 
examination  of  these  cases  establishes  that  they  were  either  founded 
upon  the  peculiar  facts  and  circumstances  of  the  particular  case, 
or  upon  some  reserved  right  by  Constitution  or  statute,  which  sub- 
jected a  rate  prescribed  by  contract  to  future  regulation  by  the 
l^islature,  or  by  the  municipality  acting  under  delegated  power. 
The  question  whether  a  municipality  has  implied  avihoriiy  as  an 
incident  to  an  express  power  to  contract  for  a  supply  of  water  for 
public  and  private  use  to  stipulate  that  rates  shall  remain  unchanged 
during  the  term  of  the  contract  has  been  fully  considered  in  a  series 
of  cases,  which  arose  in  the  State  of  lUmois,  and  the  existence  of  any 
auch  implied  power  has  been  rejected  by  the  Supreme  Court  of  that 
State.  That  court  holds  that  when  a  municipality  is  merely  au- 
thorized to  contract  for  a  supply  of  water  or  gas  to  be  furnished  by 
a  corporation,  the  municipality  has  no  power  to  bind  itself  by  fixing 
the  rate  for  such  supply  for  an  entire  or  long  future  period  of  the 
contract  If,  pursuant  to  such  statutory  authority,  an  ordinance 
be  made  granting  the  right  to  use  the  city  streets  for  a  term  of  years 
and  fixing  the  rates  to  be  chaiged,  the  rates  so  fixed  will  be  r^arded 
as  merely  declaratory  that  such  rates  were  reasonable  at  the  time 
of  the  grant  and  until  changed  in  competent  form,  and  the  stipula- 
tion  vnU  not  be  deemed  a  contract  which  bindi  ike  city  to  recognize 
the  rates  as  reasonable  and  controlling  for  the  entire  period.'  When 
these  Illinob  cases  came  before  the  Supreme  Court  of  the  United 

180  U.  S.  687,  598;  Roffera  Park  Water  bound  to  coutdnue  to  reader  the  service 

Co.  V.  FeiKus,  180  U.  S.  024 ;  Owens-  for  the  stipulated  pric«  tor  the  tull 

bon>  V.  Oweiuboro  Waterworks  Co.,  stipulated  teim  in  case  such  price  be- 

191  U.  S.  858;    StanislauH  County  v.  coniea  noD-compensatoir  or  unreasoo- 

San  Joaquin  4  K.  R.  Irr.  Co.,  182  U.  8.  ably  lowT 

201;  Home  Tet.  &  Tel.  Co.  v.  Los  An-        It  has  been  suggested  that  a  con- 

geles,  211  U.  S.  265,  aff'g  155  Fed.  Rep.  tract  binding  a  city  to  the  iniiiat  rate 

554.  fixed  by  a  fortn-year  contract  for  tht  fvil 

'  Danville  «.   Danville  Water  Co.,  termof  the  contract  would  probably  be 

178  ni.  299;   Rcwers  Park  Water  Co.  held  to  be  ao  unreasonable  as  to  be 

0.   Fergus,   178   111.   571;    Danville  o.  void.    Des  Moines ».  Des  Moines  Water- 

DanviUe    Water    Co.,    180    111.    235;  works  Co.,  95  Iowa,  348,  358.    In  E/taA 

Freeport  Water  Co.  «.   Freeport,   186  it  has  b««n   held   that  municipalities 

m.  179;    Danville  Water  Co.  v.  Dan-  have   no   power,  in   contracting  for  a 

ville,  186  111.  326.    See  aUo  Cincinnati  supply  of  water,  to  fix  the  rates  Jar  a 

Gaslight  Co.  V.  Avondale,  43  Ohio  St.  term  of  fifty  years,  but  a  clause  in  an 

257.    QiuBret    Is  aucb  a  contract  bind-  ordinance  and  contract  fixing  the  rates, 

ing  only  on  one  side,  that  is,  if  the  con-  if   invalid,    may   be   ignored   without 

tract  does  not  bind  the  city  to  pav  the  affecting  the  remainder  of  the  contract. 

stipulated     price   for    the     stipulaled  Brummitt  v.  Ogden  Waterworks  Co., 

_....    .  „  _   .,  ....!.    ._  orbecomes  un-  33  Utah,  285. 
the    cconpan^ 
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States  for  final  review,  it  waa  held,  by  a  divided  court,  that  under 
the  stabiles  conferring  authority  upon  the  cities  and  providing  for 
the  organization  of  water  companies,  the  question  whether  the 
power  of  the  city  to  contract  for  a  supply  of  water  was  intended 
by  the  legblature  to  be  subject  to  a  continued  power  of  r^utation 
of  the  rates  by  the  municipalities,  was  so  far  involTed  in  doubt  that 
the  construction  ought  to  be  adopted  which  was  most  favorable  to 
the  public,  and  therefore  that  it  must  be  held  that  the  right  to  regu- 
late the  rates  was  not  affected.'  Other  cases  in  which  it  was  held 
that  stipulations  in  contracts  with  a  municipality  for  a  public  ser- 
vice which  prescribed  for  a  long  fixed  period  the  rates  of  public  sei^ 
vice  to  the  municipality  and  its  inhabitants  did  not  exempt  the 

'  The    lUinoU    caaea    above   men-  viooiiB   of    the    Act.     The   Supione 

tioned  in  which  the  Supreme  Court  of  Court  of  the  United  States,  foITowing 

that  State  held  that  the  power  lo  reffu-  the     niinois    Courts,     expressed     the 

latt  raita  could  not  be  bargained  aieay  opinion  that  this  general  act  reserved 

by  a  city  in  the  absence  of  an  express  the  power  to  regulale  or  provide  for 

or  equivalent  authority  to  so  do  came  the  regulation  oT  rates,  but  did  not 

before    the    Supreme    Court    of    the  find  it  necessary  to  rely  on  that  ground. 

United  States,  and  the  judgments  of  It   held   that,   independently   of   ttiat 

the  State  court  were  affirmed,  although  ground,  the  power  to  contract  and  to 

it  was  not  found  necesBary  to  assent  authorise   water   works   cont^ned   in 

to  all  of  the  reasoning  of  the  State  the  water  works  acts  could,  without 

court  in  that  respect.    The  facts  were  straining,  be  construed  to  be  distribu- 

that  in   1882,  the  govermnent  of  the  tive;    mat  the  words  in   the  statute 

city  gave  the  water  company  an  ex-  "fixed  by  ordinaiice"  might  be  coa- 

dunve  right  to  supply  the  city  with  strued  to  mean  by  ordinance  once  for 

water  for  thirty  years.     Providoa  was  all  to  endure  duruiK  the  whde  period 

made  for  the  erection  of  hydrants  for  of  thirty  years,  or  by  ordinance  tnm 

which  fixed  rentals  were  to  De  chained  time    to    lime   as   might    be    deooed 

and   paid.     In    1891    a   statute    was  necessary;    that  of  the  two  eoustruc- 

passed    authorizing    munidpalities    to  lions  that  must  be  adopted  which  is 

prescribe  by  ordinance  maximum  rates  most  favorable  to  the  pubUc  and  not 

and  charges  for  the  supply  of  water,  that  which  would  prevent  further  ad- 

In  189S,  an  ordinance  was  passed  by  justment  of  rates  to  meet  changed  dr- 

which  the  city  reduced  the  renlaU  of  the  cumstancee ;   and  hence  that  the  or^ 

hydrants  and  the  rates  to  consumers,  nance  of  1896  reducing  rates  did  not 

When   the  grant  of   1882   was  made,  violate  any  right   guaranteed   to  tbe 

cities  and   villages  had  authority   by  water  company  by  the  Federal  Coa- 

Btatutes  enacted  in   1872   to  contract  stitution.    This  dedstOD  was  rendered 

with    incorporated    companies    for   a  by  a  bare  majority  of  the  court,  tbe 

supply  of  water  for  pubUc  use  for  a  dissenting    judges    holding    that    tJw 

period    not    exceeding    thirty    yeara,  statute  conferred  upon  the  d^  tbe 

and  "to  authoiise  any  person  or  pri-  power  to  agree  upon  tbe  sums  to  be 

vate    corporation    to    construct    and  p^d  for  water  for  the  entire  period; 

maintain  the  same  (water  works)  at  that  the  contract  so  fixed  these  sums; 

such  rates  as  may  be  pjxd  by  ordinance  and  that  it  could  not  subsequently  be 

and  for  averiod  not  exceeding  thirty  impaired  by  any  exercise  of  le^slativB 

yeari."      The    general    incorporation  authority.      Freeport    Water    Co.    e. 

law  of  lUinoia  (also  enacted   m  1872)  Freeport,  180  U.  S.  687,  aS'g  186  BL 

declared  that  the  legislature  should  at  179.     See  also  Danville  Water  Co.  v. 

all  times  have  power  to  prescribe  such  Danville,  180  U.  S.  619,  a^g  186  HL 

3 ;ulations  and  provisions  as  it  deemed  326;  R^eis  Park  Water  Co.  v.  FerEfu*^ 

visable,  which  should  be  binding  on  180  U.  8:624,  aff'g  178  01.  571. 
all  corporations  formed  under  the  pro- 
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companies  from  future  i^ulation  of  these  rates,  appear  to  be  founded 
upon  a  right  reserved  to  the  l^islature  or  to  the  municipality  to  so 
regulate  and  control  the  rates  by  constitutional  provision,  or  by  a 
statute  antedating  the  making  of  the  contract  which  expressly  re- 
served that  right  or  reserved  the  power  to  alter  or  amend,  or  by  some 
enactment  which  formed  a  condition,  express  or  implied,  inheiing  in 
the  charter  authority  of  the  company.' 

'  Tampa  Com  :  In  Tampa  v.  Tampa  to  the  possibility  of  its  exercise,  as  it 
Water  Works  Co.,  45  Fla.  600,  a.  c.  47  was  exercised  by  a  subsequent  statute 
Fb.  338,  a  city  was  created  after  the  empowering  dtiea  to  prescribe  by  ordi- 
adoptioD  of  s  amatUulMmal  proviaion  nance  maximum  reasonable  cnarges 
declaring  that  the  iegislature  should  for  water;  and  that  the  statute  did  not 
be  invested  with  full  power  to  pass  impair  the  obligation  of  a  contract  by 
laws  for  the  correction  of  abuses  ajid  an  ordina:ice  of  the  city  for  a  supply 
to  prevent  un;tM(  diacHmination  and  at  water  made  after  the  conatitutioou 
excetaiix  chargea  by  persons  and  cor-   provision  was  adopted,  but  before  the 

E rations  performing  services  of  a  pub-  statute  was  enacted.  Tacnpa  Water 
noture.  The  city  made  a  contract  Works  Co.  v.  Tampa,  199  U.  8.  241. 
with  a  water  compaoy  granting  it  fran-  Hr.  Justice  Holmes,  who  delivered  the 
chisea  of  an  exclusive  nature  for  a  opinion  of  the  court,  said :  "It  cannot 
term  of  thirty  years  which  ■prtacribed  tha  be  said  that  the  interjiretatJon  adapyoA 
ratea  for  the  public  and  private  supply  [by  the  State  court]  is  not  a  possible 
of  water  dunng  the  entireperiod  cov-  one.  Water  companies  are  corpora- 
ered  by  the  contract.  Thereafter  a  tiona  performing  servicea  of  a  pubhe 
Statute  was  enacted  conferring  upon  nature  quite  as  much  as  common  ear- 
any  city  power  to  prescribe  by  ordi-  riers,  and,  therefore,  are  within  the 
Qanoe  TnaTimnm  rates  and  charges  words  of  the  clause,  which  is  not  cod- 
for  water  supply,  such  rates  and  fiued  to  common  carriers.  A  natural 
charges  to  be  reasonable.  It  was  held  method  of  preventing  excessive  chaises 
that  even  if  it  be  assumed  that  the  is  the  passage  by  cities  or  towns,  within 
power  to  contract  conferred  upon  the  which  services  are  performed,  of  ordi- 
dt^  was  sufficient  ta  enable  the  city  nances  establishing  reasonable  rates  and 
to  insert  a  clause  fixing  the  rates  to  be  punishing  nonHwinpliance.  Therefore, 
paid  by  individuals  for  water  used  the  power  to  prevent  excessive  chatgaa 
during  the  entire  period  of  the  contract,  given  to  the  l^islature  properly  was 
and  that  the  city  granted  the  water  exercised  by  a  law  granting  cities  au- 
oompany  the  right  to  fix  the  rates  to  thority  to  pass  ordinances  of  the  kind 
be  t»id  at  such  sums  as  it  saw  proper  supposed.  .  .  .  The  single  question  is 
not  to  exceed  the  maximum  prescribed  whether  the  city  of  Tampa  is  bound 
by  the  contract,  the  statutory  au-  for  thirty  years  from  the  date  of  its 
thority  by  virtue  of  which  such  stipu-  agreement  to  permit  certain  specified 
lations  were  made,  and  the  contract  rates  to  be  charged,  even  if  they  have 
itself,  were  subject  to  the  declared  and  ceased  to  be  reasonable.  We  ar6  not 
reserved  power  in  the  legislature  to  prepared  to  say  that  the  Supreme 
coireot  abuses  and  prevent  excessive  Court  of  Florida  was  wrong  in  deciding 
charges;  and  that  an  ordinance  of  the  that  it  is  not  bound  under  the  Florida 
mumcipality  enacted  by  virtue  of  a  Constitution  and  laws."  In  a  later 
laterstatutoryauthority  conferred  upon  case,  it  was  held  that  although  the 
it,  reducing  tlie  water  rates  to  amounU  stipulation  in  the  contract  of  the  city 
which  were  not  claimed  to  be  unreason-  of  Tampa  was  subject  to  and  oontrolled 
able,  was  a  valid  and  proper  exercise  of  by  the  right  of  the  legislature  to  pro- 
tbe  power  reserved  to  the  ierislature.  vide  tor  regulating  the  rates  under  the 
When  this  case  came  before  the  provisions  of  the  Florida  Constitution, 
Supreme  Court  of  the  United  Stetes,  the  provisions  of  the  contract  as  to 
it  was  held,  by  a  divided  court,  that  so  rates  were  not  void  under  the  law. 
far  as  the  constitutional  proviaion  ex-  State  v.  Tampa  Waterworics  Co.,  58 
pressed  a  power  of  the  legislature,  con-  Fla.  858;  47  So.  Rep.  358. 
tiaclA  nuule  afterwards  were  subject        KiioxviUe  Case :  In  KnoxviUewater 


lyCoogle 


224&  inmiciPAL  corporations  §  1327 

§  1327.    ThB  ProvlucB  of  the  Oonrt  u  to  Bataa.  —  A  statute  or 
an  ordinance  of  a  municipality,  or  a  proceeding  by  a  body  crested 

Co.  V.  Knoxville,  189  U.  3.  434,  '&Ff'g  the  franchise,  which  fixed  the  price 
107  Teim.  047,  the  water  ccmpan^  was  of  water,  did  not  imptur  the  obligation 
incoTpaiated  with  power  to  contract  of  any  contract ;  and,  in  the  absence  of 
with  the  citf  and  its  inhabitants  for  a  any  contention  that  the  rates  fixed 
supply  of  water  and  "to  charge  such  by  the  later  ordinance  were  unreason- 
pnce  for  the  game  as  may  be  agreed  able,  such  ordioance  did  not  violate 
upon  between  said  company  and  said  any  right  protected  by  the  Federal 
parties."  The  general  act  under  which  Constitution.  See  aa  to  Federal  iuiia- 
the  company  was  incorporated  pro-  diction,  Owensboro  Waterworks  Co.  r. 
vided  that  it  should  not  interfere  with  Owensboro,  200  U.  S.  38;  Des  Hcanes 
or  impair  the  police  or  ^neral  powcra  v.  DesMoinesCityR.  Co.,  214U.  S.  179. 
of  the  municipal  authorities;  and  that  Stani^iu  Comity  Case:  In  Status- 
A«y  thovid  have  -power  by  ordinanee  to  laus  County  v.  San  Joaquin  ft  K.  R. 
Te^ilaie  &ie  prict  oj  inater  supplied  by  Inig.  Co.,  192  U.  S.  201,  there  waa  no 
the  company.  In  ISS2  tbe  company  formal  contract,  but  the  statute  under 
contracted  for  an  exclusive  privilege  which  the  corporation  was  organiied 
for  Ihirty  years  to  construct  water  declared  that  every  company  organiKd 
works  and  "to  supply  private  con-  under  it  should  have  power  to  collect 
muners"  at  not  exceeding  five  cenia  per  and  receive  rates  which  should  be 
hundred  gallons.  Subsequently,  the  subject  to  n^ulation  by  the  board  of 
city  pasBM  an  ordinance  reducing  the   supervisore  of  the  county,   "but  ahoJI 

KLce  of  water  to  private  consumers  not  be  reduced  by  the  supervisois  bo 
low  that  rate.  In  an  action  to  en-  low  as  to  yield  to  the  etockholdera 
force  penalties  for  overcbaivinK  the  less  than  one  and  one  half  per  cent 
rate  fixed  by  ordinance,  it  was  hela  that  per  month  upon  the  capital  actually 
there  was  no  contract  on  the  part  of  mvested."  Subeeauently  a  statute 
the  city  to  permit  the  cliarge  named  in  was  enacted  providing  for  the  fixing 
the  contract  te  continue  i  and  that  by  tbe  board  of  supervisors  of  the 
the  cemtraei  having  been  accepted  sub-  county  of  the  rates  tti  be  collected  by 
ject  to  tjie  provision  of  the  general  act  water  companies  which  directed  that 
reternng  me  power  in  the  municipal  the  board  wx  fixing  such  rates  "shidl 
authorities  to  regulate  tbe  price  of  as  neat  as  may  be,  so  adjust  them  that 
water,  the  ordinance  reducing  the  tbe  net  annual  receipts  and  profits 
rates  was  not  void,  either  as  impairing  thereof  to  the  said  persons^  companies, 
the  obligation  of  a  contract  or  as  de-  aasoeiatioos  and  corpoiBtions  so  fur- 
priving  the  company  of  ite  property  nishing  such  water  to  the  au^  in- 
without  due  process  of  law.  habitants,  shall  be  not  lees  than  six 

(hveraboro  Case:  In  Owensboro  v.  nor  more  than  eighteen  per  cent  upon 
Owensboiv  Waterworks  Co.,  191  U.  S,  the  said  value"  of  the  property  lued 
358,  the  ordinance  of  a  city  made  be-  in  furnishing  such  water.  The  board 
fore  it  became  a  city  of  tbe  third  class  of  supervisors  fixed  a  rate  to  tbe 
gt&nted  a  water  company  the  right  t«)  plaintiff  company  which,  as  foimd  1^ 
make  and  enforce  as  part  of  the  con-  the  trial  court,  would  have  reduced 
ditions  upon  which  it  would  supply  the  income  of  tbe  company  to  about 
consumers  all  needful  rules  and  regu-  six  per  cent  per  aimum.  The  court 
lations  not  inconsistent  with  the  law.  held  that  the  incorporation  of  tbe 
Subsequentlv  ^e  city  became  a  city  company  under  the  statute  firat  le- 
of  the  thira  class,  and  as  such  had  ferred  to  and  the  construction  oS  its 
to  provide  the  city  with  water  works  pursuant  thereto,  although  it 
itract  or  by  works  of  iU  own,  enabled  the  supervisors  to  condition- 
and  to  make  regiuations  for  the  man-  ally  regulate  the  rates,  was  not  a 
agement  thereof  and  to  fix  prices  to  promise  or  pledge  that  the  legialatui« 
consumers.  It  was  held  that  tbe  ordi-  would  not  itself  subsequently  alter 
nance  granting  the  company  the  right  that  authority;  that  no  contract 
to  make  rules  and  regMlationB  must  be  could  be  imphed  therefrom  that  the 
eonetrued  milh  re/erence  to  the  law  as  ii  State  might  not  thereafter  authoriie 
might  be  altered;  and  that  an  ordinance  the  board  to  reduce  them,  or  that  it 
adopted  after  the  city  became  a  city  might  not  iteelf  do  so  direcUy;  and 
of  the  third  class,  but  during  the  life  of  that  the  language  of  the  statute  under 
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by  the  legislature  and  acting  pursuant  to  legislative  authority,  which, 
in  -exercising  the  power  of  regulating  the  rates  to  be  charged  by  a 

which  the  plaintifi'  was  incorporated  nance  'to  fix  and  determine  the 
WBs  not  intended  to  form  a  contract,  charges.'  It  authorizes  the  exercise 
but  eimplf  amounted  to  a  statement  of  the  governmental  power  and  noth- 
of  the  then  pleasure  of  the  legislature,  iag  else.  We  find  no  other  provision 
to  BO  remaig  until  it  Bubeequently  in  the  charter  which  by  any  poBsibility 
altered  it.  can  be  held  to  authorise  a  contract 

Lo3  AngtUa  Case:  In  Home  Tei.  k  upon  this  important  and  vital  Hubiect." 
Tel.  Co.  tJ.Loa  Angeles,  211  U.  S.  265,  Referring  to  the  provisions  of  the 
aff'g  155  Fed.  Rep.  554,  a  city  granted  statute  under  which  the  telephone 
a  telephone  company  a  franchise  under  company  was  organized  and  under 
a  statute  which  authorized  the  munici-   which    it    derived    its    franchise,    the 

Eility  to  grant  a  franchise  "to  erect  or  learned  Justice  pointed  out  that  the 
y  telephone  wires  .  .  .  upon  any  pub-  statute  provided  that  franchises  "shall 
lie  street  or  highway,"  only  upon  the  be  granted  upon  the  conditions  in  the 
conditions  prescribed  in  the  act.  The  act  provided  and  not  otherwise"  and 
conditions  enumerated  in  the  statute  said  that  this  was  "an  emphatic  cau- 
were  that  an  application  to  the  munici-  tion  against  reading  into  tne  act  any 
pility  of  which  advertisement  might  conditions  which  are  not  clearly  ex- 
be  made,  describing  the  character  of  pressed  in  the  act  itself.  In  view  of 
the  franchise  to  be  granted  and  that  this  language  it  cannot  be  supposed 
it  would  be  sold  to  the  highest  bidder,  that  the  legislature  intended  that  so 
and  that  a  bond  must  be  given  by  the  significant  and  important  an  authority 
purchaser  to  secure  the  performance  of  as  that  of  contracting  away  a  power 
every  term  and  condition  "  of  the  fran-  of  regulation  conferred  by  the  charter 
chise.  By  proceeding  conforming  to  should  be  inferred  from  tne  act  in  the 
the  statute,  a  franchise  for  hfty  years  absence  of  a  grant  in  express  words, 
was  granted  by  an  ordinance  which  But  there  is  no  such  grant."  Answer- 
Btipulaled  for  certein  free  service  for  the  ing  the  aipiment  of  the  appellant  corn- 
city,  the  payment  to  it,  after  five  years,  pany  that  authority  to  contract  as 
of  two  per  cent  of  the  gross  receipts,  to  rates  was  implied  from  the  provi- 
and  provided  that  the  chaives  for  ser-  dons  of  the  act  that  an  application 
vices  should  not  exceed  specified  for  the  franchise  must  be  filed,  and,  in 
amounts.  The  charter  gave  the  city  the  discretion  of  the  council,  published; 
council  the  power  "by  ordinance  ...  to  that  the  publication  must  state  "the 
regulate  telephone  service  and  the  use  character  of  the  franchise";  that  the 
of  telephones  within  the  city,  .  .  .  and  city  is  entitled  to  a  percentage  of  tlie 
to  fix  and  determine  the  charges  for  receipts;  that  the  grantee  must  give 
telephones  and  telephone  service  and  bontf  to  perform  "ever^  term  and  con- 
connections."  The  court  held  that  dition  of  such  franchise";  that  no 
this  charter  power  did  not  authorize  condition  shall  be  inserted  which  re- 
the  city  to  contract  as  to  the  rates  to  stricts  competition  or  favors  one 
'       charged,    but    that     this     was    a   person  against  another;    and  that  the 

^ governmental  power.  Mr.  Jus-  franchise  must  be  sold  to  the  highest 
oody  said,  "This  is  ample  au-  bidder,  Mr.  Justice  Moody  said  "But 
thority  to  exercise  the  governmental  we  are  of  the  opinion  that  there  is  no 
power  of  regulating  charges,  but  it  is  such  necessary  inplication,  even  if 
no  authority  to  enter  into  a  contract  anything  less  than  a  clear  and  effec- 
to  abandon  the  governmental  power  tive  expression  would  be  sufficient 
itself.  It  speaks  m  words  appropriate  foundation  upon  which  to  rest  an 
to  describe  the  authority  to  exercise  authority  of  tliis  nature.  The  dedi- 
the  governmental  power,  but  entirely  sions  of  this  court  upon  which  the 
unfitted  to  descnbe  the  authority  appellant  relies  where  a  contract  of 
to  contract.  It  authorizes  command,  this  kind  was  found  and  enforced,  all 
but  not  agreement.  Doubtless,  an  show  unmistakably  legislative  author- 
wreement  as  to  rates  might  be  au-  ity  to  enter  into  the  contract,"  After 
thorized  by  the  legislature  to  be  made  referring  to  and  examining  the  cases 
by  ordinance.  But  the  ordinance  here  which  are  elsewhere  cited  and  referred 
described  was  not  an  ordinance  to  to  in  this  treatise,  the  opinion  pro- 
agree  upon  the  charges,  but  an  ordi-  ceeds:    ''All  these  cases  agree    that 
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public  service  corporation,  in  effect  Tequires  the  corporatioD  io 
render  services  wiikoul  reward,  or  for  a  return.  »o  inadeqade  as  to 
deprive  the  corporation  of  the  lawful  use  of  its  property,  iuid  thus, 
in  substance  and  effect,  of  the  property  itself,  operates  as  a  taking 
of  •private  'property  for  ■public  -purposes  without  just  compensation 
in  violation  of  the  provbions  to  be  found  in  the  Constitution 
of  every  State,  and  also  in  violation  of  the  provisions  of  the 
Federal  Constitution  a^nst  the  deprivation  of  property  without 
due  process  of  law  and  guaranteeing  the  equal  protection  of  the 
laws.'    The  question  whether  rates  violate  the  contract-clause  or 

the  legUUtive  authority  to  the  muni-  to  enforce  rates,  the  Supreme  Court  <rf 
cipality  to  make  the  contract  must  the  United  St&tea  has  held  tKe  rate* 
deariy  and  unmiatakably  appear.  It  unconttitxUiOTtal  in  Chicago,  H.  A  ^ 
doea  not  BO  appear  in  the  case  at  bar.  P.  R.  Co.  v.  Minnesota,  134  U.  S.  418; 
The  appellant  has  failed  to  show  that  Reaean  v.  Farmers'  L<un  &  Trust  Co., 
the  city  had  lepalative  authority  to  154  U.  S.  362;  Covington  &  L.  Turn- 
make  a  contract  of  exemption  from  pike  R.  Co.  t>.  Bandlord,  164  U.  S. 
the  exercise  of  the  power  of  recula^  678;  anyth  v.  Ames  189  U,  8,  466; 
tion  conferred  in  the  cliarter.  It  tEere-  Chicago,  M.  &  St.  P,  R.  Co.  v.  Tomp- 
fore  becomes  unnecessary  to  consider  kins,  176  U.  S.  167;  Lake  Shore  &  H. 
whether  such  a  contract  in  fact  was  S.  R.  Co.  v.  Smith,  173  U.  S.  6S4.  In 
made."  these  and  like  cases  the  public  has  been 

In   Lackey   «.    Fayetteville    Water  represented   by   having  as  parties  the 

Co.,  80  Ark.  lOS,  123,  it  was  held  that  State  officers  charged  nitE   the  duty 

a  statutory  provision  that  a  city  might  of  enforcing  the  rates,  such  as  the  rate 

fix  Ike  TeaaonabU  rates  to  be  charged  commissioners,   the   attorney   geneial. 

for  water  became  a  part  of  every  con-  or  other  officials  of  the  State,  or  (^  a 

tract  entered  into  by  the  city  after  municipality    as    representatives    of 

its  enactment.  the  State  acting  under  delegated  au- 

'  Chicago,   M.   &  St.   P.   R.   Co.   v.  thority.     Ex  parte  Virginia,  100  U.  S. 

Minnesota,  134  U.  S.  418,  458;  Reagan  339;    Chicago  4  G.  T.  R.  Co.  v.  Well- 

ti.   Fairoers'   Loan   &  Trust   Co.     154  man,  143  IL  S,  339;   Reagan  o.  Fann- 

U.  S.  362,  399;    St.  Louis  A  S.  F.  R.  era'  Loan  A  Trust  Co.,  164  U.  S.  362. 
Co.  o.  Gill,  158  U.  S.  649,  657;  Coving-         After   an   examination   of   the   au- 

ton  A  L.  T.  R.  Co.  v.  Sandford,   104  thorities  upon  the  subject,  GanruHe,  J., 

U.  S.  578,  584;    Smyth  v.  Ames,   169  said,  in  San  Die^  Water  Co.  i>.  San 

U.  S.   466,   526;    San  Diego  land   4  Diego,   118  Cal.  556,  580,  with  refer- 

Town  Co.  V.  National  City,  174  U.  S.  ence  to  the  power  of  the  courts  to  re- 

739,  aff'g  74  Fed.  Rep.  79;   Clei-eland  view  the  reasonableness  of  rates,  "Aa 

G.  L.  4  C.  Co.  V.  Cleveland,  71   Fed.  far  as  we  are  given  light  to  see,  Inm 

Rep.  610;    Capital  City  G.  L.  Co.  v.  the    consideration    ot    the    doctrine 

Des  Moines,  72  Fed.  Rep,  829;    New  enunciated  by  the  many  cases  coming 

Memphis  Gas  &  Light  Co.  v.  Memphis,  from  the  highest  court  of  the  luid.  it 

72  Fed.  Rep.  952;    Indianapolis  Gas  would  appear  to  be  immaterial  wheliipr 

Co.  t>.  Indianapolis,  82  Fed.  Rep.  245;  this  power  to  fix  a  schedule  of  rates  is 

Spring     Valley     Waterworks    v.     San  vested  in  the  legislature,  or  delegat^ 

iWicisco,    124    Fed.    Rep.    574;     San  by  the  legislature  to  Bcme  inferior  board 

Diego   Water  Co.   v.    San   Diego,   118  or  tribunal,  or  given  to  such  board  or 

Cal.  556;  Leadviile  Water  Co.  v.  Lead-  tribunal  by  direct  grant  from  the  Con- 

ville,  22  Colo.  297;    Chicago  ».  Rogers  atitution.    Whether  it  be  done  by  the 

Park   Water   Co.,   214    111.   212;    Des  express  act  of  the  legislature,  or  by  the 

Moines    n.    Des    Moines    Waterworks  council  or  commission,  under  authorit; 

Co.,  95  Iowa,  348.  from  a  higher  power,  or  whether  the 

Upon  bills  in  equity  by  the  corpora-  act  of  such  council  or  commissioD  in 

tion  or  by  its  security  holderB  to  en-  fixing  rates  be   judicial   or  Ic^i^tive, 

S'  lin   rates,   or   in   mandamu»   by    the  are  matters  outside  the  question." 
tate  officers  against  the  corporation         ExceeHve  penalties :   That  a  statute 
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the  Fourteenth  Amendment   or  other  constitutional   provision  is 
a  ifuetticm,  of  law,  which  the  party  affected  haa  the  constitutional 

regulating  Tat«B  may  be  unconstitu-  penalty  for  a  failure  to  make  good  bis 

tiona]    because    it   unpoaes   penalties  claim  or  defense  a  burden  so  great  aa 

for  its  violation  so  enon&ouB  as  to  practically    to    intimidate    him    from 

prevent  the  public  service  corporation,  asserting  that  which  he  beUevee  to  be 

or  its  servants  or  employees,  from  re-  his  rights,  ia,   when  no  sucb   penally 

sorting  to  the  courts  for  the  purpose  is  inflicted   upon   others,   tantamount 

of  determining  the  validity  of  its  pro-  to  a  denial  of  the  equal  protection  of 

visiona  is  well  established.    Comments  the  laws." 

ing  upon  a  statute  which   prescribed         The    judgment    appealed    from    in 

cuTnWoMtw   penoUies  for  every  charge  that  case  was  reversea  upon  another 

of  more  than  a  certtun  sum  per  head  ground,  but  the  language  of  Mr.  Jus- 

for  yarding  cattle,  where  a  rew  days'  tice    fimiwr    was    approved    by    the 

violation   of   the   Btatut«   bv  merely  Supreme  Court  of  the  United  States 

charging  a  hisher  rate  would  exhaust  in  Ex  parte  Young,  209  U.  S.  123,  145, 

the   entire   value   of  the   property   in  where  Mr.  Justice  Ptekham,  said  with 

sadsfactton  of  the  p^ialties  incurred,  roferenoe  to  the  penalties  imposed  by 

Mr.  Justice  Breioer,  writing  the  opinion,  a  statute  providing  for  the  regulation 

in  Cottins.  v.  Kansas  City  Stock  Yards  of  railroad  rates :    "  For  disobedience 

Co.,  183  U.  S.  79,  100,  102,  said:  "Do  to  the  freight  act,  the  officers,  directors, 

the  laws  secure  to  an  individual  an  agents  and  employees  of  the  company 

equal   protection  when  he  is  allowed  are  niade  guilty  of  a  misdemeanor,  ana 

to  come  into  court  and  make  his  claim  upon  conviction  each  may  be  punished 

or   defense   subject   to   the   condition  by   imprisonment   in   the   county  jail 

that  upon  a  failure  to  make  good  that  for    a    period    not    exceeding    ninety 

claim  or  defense  the  penalty  tor  such  days.      Each    violation    would    be    a 

failure     either     appropriates     all  -  liia  separate  offence,  and,  therefore,  might 

property,  or  subjects  nira  to  extrava-  result  in  imprisonment  of  the  various 

gant  and  unreasonable  loss?    Suppose  agents   of   tlie    company   who    would 

a  law  were  passed  that,  if  any  laboring  dare  disobey  for  a  term  of  ninety  days 

man  shoula  brine  or  defend  an  action,  each   for  each   offense.     Disobedience 

and  fail  in  his  cuim  or  defense,  either  to  the  passenger  rate  act  renders  the 


half  of  the  amount  of  his  claim,  and  imprisonment  in  the  Slate  prison  for 
in  the  other  be  punished  by  a  fine  a  period  not  exceeding  five  years,  or 
equal  to  half  the  recovery  agamst  him,  both  fine  and  imprisonment.  The 
and  that  such  law  by  its  terms  appliea  sale  of  each  ticket  above  the  price 
only  to  laboring  men,  would  there  be  permitted  by  the  act  would  be  a  viola- 
the  slightest  hesitation  in  holdiue  that  tion  thereof.  It  would  be  difficult,  if 
the  laborer  was  denied  the  equal  pro-  not  impossible,  for  the  company  to 
tection  of  the  laws?  The  mere  fact  obtain  officers,  agents  or  employees 
that  the  courts  are  open  to  hear  his  willing  to  cany  on  its  affairs  except  in 
claim  or  defense  is  not  sufficient,  if  obedience  to  the  act  and  orders  in 
upon  ttJTTi  alone  there  is  visited  a  sub-  question.  The  company  itself  would 
stuitiol  penalty  for  a  failure  to  make  also,  in  case  of  disobedience,  be  liable 
good  his  entire  claim  or  defense.  ...  to  the  immense  fines  provided  for  in 
Suppose  a  statute  providing  that  every  violating  orders  of  the  commission. 
corporation  failing  to  establish  its  The  company,  in  order  to  test  the 
entire  cloun  or  to  make  good  ite  entire  validity  of  the  acts,  must  find  some 
defense  should,  as  a  penalty  therefor,  agent  or  employee  to  disobey  them  at 
forfeit  its  corporate  franchise,  and  the  risk  stated.  The  necessary  effect 
that  no  penalty  of  any  kind  except  a  and  result  of  such  legislation  must  be 
matter  of  cosU  was  attached  to  like  to  preclude  a  resort  to  the  courts 
failures  of  other  litigants,  could  it  be  (either  State  or  Federal),  for  the  pur- 
said  that  the  corporations  received  pose  of  testing  its  validity.  The  omcers 
the  equal  protection  of  the  laws?  .  .  .  and  employees  could  not  be  expected 
A  statute,  although  in  terms  opening  to  disobey  any  of  the  provisions  of 
the  doon  of  the  courts  to  a  particular  the  acts  or  oraers  at  the  risk  of  such 
Htiguit,  which  places  upon  liim  as  a  fines    and    psuottiea    being    imposed 
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right  to  have  determined  in  the  judicial  courts,  and  this  right 
exists  although  he  had  full  opportunity  to  be  heard  or  was  heard 
before  the  rate  commissioners  acted.*  The  reasonableness  of  rates 
for  public  services  is  primarily  for  the  determination  of  the  legisla- 
ture of  the  State  or  some  agency  of  the  State  acting  under  statutory 
authority.  But  the  question  whether  they  deprive  the  person  or 
corporation  rendering  the  service  of  its  property  without  such  com- 
pensation as  the  Constitution  secures,  and,  therefore,  without  due 

upon  them,  in  case  the  court  should  '  ClucEigo  M.  A  St.  P.  R.  Co.  v. 

decide  that  the  law  was  valid.    The  MinneBota,  134  U.  S.  418;   Reagan  r. 

reault  would  be  a  denial  of  anir  hear-  Farraers'  Loon  &  Trust  Ck>.,  154  U.  S. 

ing  to  the  company.  ...  If  the  law  362;    Smyth  v.  Ames,  169  tl,  S.  466; 

be  such  aa  to  make  the  decisioa  of  the  San  Diegp  Land  &  T.  Co.  v.  Jasper, 

legislature  or  of  a  commission  conclu-  89  Fed.  Rep.  274;   Louisville  4  N,  R. 

Bive  as  to  the  sufficiency  of  the  rates,  Co.   s.   McChord,   103  Fed.   Rep.   216. 

this  court  has  held  eucn  a  law  to  be  In  Chicago,  B.  &  Q.  R.  Co.  r.  CAiicaKO, 

unconstitutional.     Chicago,  M.  ft  St.  166  U.  S.  226,  the  Court  held  that  the 

P.  R.  Co.  V.  Minnesota,  134  U.  S.  418.  fact  that  the  defendant  had  an  Dppo^ 

A  law  which  indirectly  accomplishes  tunity  for  a  hearing  before  scone  ^te 

a  like  result  by  imposing  nuA  condi-  board   or  in   the  state  court   did  not 

tions  upon  the  right  to  appeal  for  judi-  affect   the   unconstitutionality   of   the 

cial  rehcf  as  works   an   abandonment  act,  if  it  amounted  to  the  deprivation 

of  the  lif^ht  mther  than  face  the  condi-  of  property  "without  due   process  of 

tions  upon  which  it  is  offered  or  may  law."    The  court  said:    "But  a  State 

be  obtained,  is  also  unconstitutional,  may  not  by  any  of  its  agencies  disre- 

It  may,  therefore,  be  said  that  when  gard  the  proliibitioo  of  the  Fourteenth 

the  penalties  for  disobedience  are  by  Amendment;     its    judicial    authority 

fines  so  enormous  and  imprisonment  so  may   keep    within    the    letter   of   ttie 

oevere  as  to  intimidate  the  company  statute  prescribing  forms  of  procedure 

and  its  officers  from  resorting  to  the  in  the  courts,  and  give  the  parties  in- 

couris  to  t«st  the  validity  of  the  legis-  terested  the  fullest  opportunity  to  be 

lation,  the  result  is  the  same  as  if  the  heard,   and  yet  it  might  be  that  its 

law  in  terms  prohibited  the  company  final  action  would  be  inconsistent  with 

from  seeking  judicial  construction   of  that  amendment.    In  determining  what 

laws  which  deeply  affect  its  rights."  is  due  process  of  law  regard  must  be 

As  to  the  invahdity  of  slatuies  imjpo^  had  to  substance,  not  to  iForm." 

ing  exceasgive  penalties  tor  their  viola-  In   an   action   by   a   gas   company 

lion,  see  also  Mercantile  Trust  Co.  v.  against  a  city  in   Illinois,  to  restrain 

Texas  &  P.  R.  Co.,  Bl  Fed.  Rep.  529,  the  enfarcement  of  an  ordinance  fixing 

S43 ;  Louisville  ft  N.  R.  Co. «.  McChord,  the  price  of  gas  on  the  ground  that  tfae 

103  Fed,  Rep.  216,  223;   Consolidated  rate  fixed  amounted  to  taking  property 

Gas  Co.  V.  Mayer,  146  Fed.  Rep.  150,  without   compensation   and    that   the 

153.  ordinance    impaired    contract    rights, 

The  Supreme  Court  made  a  similar  when  the  court  finds  that  the  rates  so 

ruling  in  Willcox  v.  Consolidated  Gas  fixed  were  confiscatory,  relief  caTinot  b» 

Co.,  212  U.  S.   IS,  53,  approving,  on  denied  to  the  company  upon  the  ground 

this  ^und,  the  decision   below,    157  that   it   had   for   a   time   molaled   the 

Fed.  Rep.  849,  881,  but  held  in  that  lUimris  anti-trust  law,  by  entering  into 

case   that   the   penalty   provisions   of  an  agreement  with  a  competing  com- 

the  statutes  in   question   were   not   a  pany  as  to  the  rates  to  be  charged. 

necessary  or  inseparable  part  of  the  While  the  violation  of  the  anti-trust 

statutes    without    which    they    would  law  may  subject  the  company  to  penal- 

□ot   have   been   passed,   and   that   al-  ties,  the  fact  that  the  law  has  been 

though  these  provisions  of  the  statutes  violated  in  the  post,  does  not  justify 

werevoid,  the  remainder  of  the  statutes  the  refusal  of  an  injunction  after  tbo 

was  valid.    See  also  St,  Louis  ft  S.  F.  violation  has  terminated.     Peoria  Gas 

B.  Co.  v.  Hadley,  16S  Fed.  Rep.  317.  ft  Elect.  Co.  v.  Peoria,  200  U.  S.  48. 
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process  of  law  cannot  be  so  conclusively  determined  by  the  l^isla- 
ture  of  the  State  or  by  regulations  adopted  under  its  authority  that 
the  matter  may  not  become  the  subject  of  judicial  inquiry.  And 
accordingly,  it  is  always  within  the  power  of  the  court  to  determine 
whether  a  rate  fixed  by  statute,  or  by  statutory  authority,  is  such  as 
to  require  the  person  or  corporation  affected  thereby  to  render  sei^ 
vice  without  a  fair  reward  and  to  resitlt  in  a  practical  confiscation, 
or  deprivation  of  hia  property.  And  such  confiscation  or  depriva- 
tion begins  and  exists,  we  think,  whenever  the  legislative  rate  falb 
below  the  line  of  reasonableness,  that  is,  whenever  the  le^lative 
rate  denies  a  reasonable  compensation  and  return,  ali  [>ertinent  ele- 
ments considered,  for  the  service  rendered.' 

But  the  judiciary  ought  not  to  annul  or  set  aaide  rates  establbhed 
under  legislative  sanction  unless  they  are  proved  or  shown  to  be 
such  as  to  make  their  enforcement  equivalent  to  the  taking  of  prop- 
erty for  public  use  without  such  compensation  as,  under  all  the 
circumstances,  is  just  both  to  the  owner  and  to  the  public;  that  ia, 

■  Chicago,  H.  &  St.  P.  R.  Co.  t>.  Oaa  Co.,  212  U.  8.  19,  54,  aff'g  157 

Hinneaota,  134  U.  8.  418;  Keagan  v.  Fed.  EUp.  849,  the  statutes  piescribed 

Fanners'  Loan  &  Trust  Co.,  154  U.  S.  a  mte  of  eighty  cent*  per  one  thouoand 

362,  399;  St.  Louis  t  S.  F.  R.  Co.  n.  feet  to  privaU  consmners  and  saxnta- 

Oill,  156  U.  S.  64S,  657;    Smyth  v.  /ive  cents  per  one  thousand  feet  to  tk» 

Al&eB,  169  V.  S.  466,  626;   San  Di^o  city.     In  a  case  involving  the  queatioa 

lAad  A  T.  Co.  V.  Nationkl  City,  174  whether    the    rates    prescribed    were 

U.   9.   739,   aff'g   74   Fed.    Rep.   79;  sufficient  to  give  a  reasonable  return 

Spring    Valley    Waterworks    v.     San  upon  the  property  of  the  corporation, 

I>ancisco,   82  Cat.   286;    San   Diego  it  was  objected  that  there  was  an  tU«^ 

Water  Co.  t>.  San  Di^o,  116  Gal.  556,  diacrimiTtatUm   between   the   city   and 

566;  Cedar  Rapids  Water  Co.  o.  Cedar  the   consumers   individually,    but   the 

Rapids,  118  Iowa,  234;    State  ii.  Gin-  Supreme  Court  declared  that  it  could 

cinnati  G.  L.  &.  C.  Co.,  18  Ohio  St.  262.  see  no  discriminatjon  which  was  illegal 

An  unj-uMt  discrimination  in  a  rate  or  for  which  good  reasons  could  not  be 

is  not  disclosed  by  the  mere  fact  that  given.     As  neither   the  city  nor   the 

different    rates    were    fixed    for    the  consumers  found  any  fault  with  the 


city,  when  it  does  not  appear  that  the  rate  yielded  by  the  return  was  euffi- 

two  companies  operated  in  the  same  cient  to  give  the  plaintiff  company  an 

territory   or   afforded   equal   facilities  adequate    return    upon    its    property 

for   communication   or   rendered   the  invested  in  the  busmess,    Mr.  Justice 


D.   Los  Angeles,  211   U.   S.  265,  281, 

aff'g  155  Fed.  Rep.  554.    Mr.  Justice   l ^^ -, 

Jtfmxfy  said  on  this  point :   "For  aught  by  the  wholesale,  so  to  speak,  would 

that  appears,  the  other  concern  may  so  reduce  the  profits  from  the  totd  of 

have  brought  its  patrons  into  commun-  tlie  gas  supplied  as  to  thereby  render 

ication  with  a  veiy  much  larger  num-  such  total  profits  insufficient  as  a  i«- 

ber  of   persons,   dwelling   in   a   much  turn  upon  the  property  used  by  the 

more  widely  extended   territory,   and  complainant.     So  lone  as  the  total  is 

rendered    very   much  more    valuable  enough  to  furnish  such  return  it  is  not 

services.       In    other    words,    a    just  important  that  with  relation  to  same 

ground    for   clasmficatjon    may    luve  cuatomen  the  price  is  ikot  enough." 
umrted."     In  Willcox  v.  Consolidated 
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judicial  interference  should  not  occur  unless  the  case  presents  clearly 
auch  a  violation  of  the  rights  of  property  under  the  form  of  regula- 
tion as  fully  to  satisfy  the  court  that  the  rates  prescribed  will  have 
the  effect  to  deny  to  the  company  reasonable  compensation  for  its 
services.*  Hence,  when  the  rate  complained  of  shows,  in  any  event, 
a  very  narrow  margin  of  division  between  possible  confiscation  and 
proper  regulation,  based  upon  the  value  of  the  property  as  found 
by  the  court,  and  the  question  whether  the  rate  is  confiscatory  or 
not  depends  upon  opinions  as  to  value  which  differ  considerably 
among  the  witnesses  and  also  upon  the  results  in  the  future  of 
operating  under  the  rate  objected  to,  so  that  the  material  fact  of 
adequacy  of  return  b  left  in  much  doubt,  a  court  of  equity  should 
not  interfere  by  injunction  before  the  public  service  corporation 
has  made  a  fair  trial  and  haa  tested  the  reasonableness  of  the  rate  by 
continuing  the  business  at  the  reduced  rates,  and  thus  has  eliminated 
as  far  as  possible  the  main  doubt  arising  from  opinions  as  opposed 
to  facts?    But  if  the  rate  b  so  low  upon  any  reasonable  basis  of 

>  San  Diego  Laud  &  T.  Co.  v.  Na-  its  final  ooncliuioii  in  thia  case  was 
tionaKSty,  174U.  8.  739,  754;  Cbicafo  placed  upon  the  broad  ground  ttaX 
ft  G.  T.  R.  Co.  V.  Wellman,  143  U.  S.  inaamuch  u  the  net  inccHne  in  any 
339,  344;  Reasan  v.  Farmers'  Loan  &  event  would  be  substantially  nx  pa 
Trust  Co.,  164  U,  8.  382,  399;  Header-  cent,  or  four  per  cent  after  an  allow- 
aon  BridKe  Co.  v.  Henderson  City,  173  ance  of  two  per  cent  for  depretnation, 
U.  S.  5Q2;  KnoxviUe  v.  Knoxville  and  the  evidence  left  the  reasonable- 
Water  Co.,  212  U.  S.  1 ;  Willcox  v.  ness  of  the  rate  aa  applied  to  the 
Consolidated  Gas  Co,,  212  U.  S.  19;  future  operations  of  the  company  in 
Palatka  Waterworks  v.  Falatka,  127  doubt,  the  court  should  deny  an  in- 
Fed.  Rep.  161 ;  Cedar  Rapids  Water  junction  without  prejudice  to  a  further 
Co.  V.  C«dar  Rapids,  118  Iowa,  234,  application  after  the  effect  of  the  r»t« 
260.  had  been  given  a  practical  teat.     Mr. 

*  KnoxviUe  v.  Knoxville  Water  Co.,  Justice  M^y  stud :    "Where  the  case 

212  U.  S.  1 ;    WillcoK  v.  Consolidated  rests,  as  it  does  here,  not  upon  obeerv»- 

Gas  Co.,  212  U.  8.  19    42;    Seaboard  tion  of  the  actual  operation  under  the 

A.   L,   R.   Co.   V.   Alabama  Railroad  ordinance,  but  upon  ^Mculatioos  as 

Com'n,  155  Fed.  Rep.  792.  to  its  effect,  based  upon  the  operatuKis 

In  KnoxviUe  v.  KnoxviUe  Wat«r  of  a  prior  fiscal  year,  we  will  not  guen 
Co.,  212  U.  S.  1,  17,  the  appeal  was  whetner  the  substantial  return  oer- 
heard  by  the  Supreme  Court  of  the  tain  to  be  earned  would  lack  aome~ 
United  States  seven  years  after  the  thing  of  the  return  which  would  save 
rale  complained  of  had  been  fixed  by  the  effect  of  the  ordinance  from  coo- 
ordinance.  At  the  trial  the  court  ex-  fiscation.  It  ia  enough  that  the  whole 
eluded  evidence  as  to  the  operations  case  leaves  ue  in  grave  doubt.  IIm 
of  the  company  for  any  period  except  valuation  of  the  property  was  an  esti- 
the  year  immediately  preceding  the  mat«  and  is  greatly  disputed,  llw 
commencement  of  the  action.  It  was  ei^pense  account  was  not  agreed  upcm. 
held  that  it  was  error  to  exclude  this  The  ordinance  had  not  actually  been 
testimony,  and  that  the  court  should  put  into  operation;  the  ioferenoea 
have  received  any  competent  evidence  were  baaed  upon  the  operationB  of  the 
on  the  (juestion  of  the  reasonableness  preceding  year;  and  the  oonclunon  of 
which  might  be  obtainable  down  to  the  the  court  below  rested  upon  that  moat 
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vduatton  of  the  property  employed  by  the  public  service  corpora- 
tioa  that  there  can  be  no  just  doubt  as  to  its  confiscatory  nature, 

BhAlI  Appear,  under  the  actual  openU  is  apparent  that  the  total  value  must 

tjon  of  the  ordinance,  that  the  returns  aecesaarily  be  more  or  less  in  doubt. 

allowed  by  it  operate  as  a  confiscation  It,  in  other  words,  becomes  matter  of 

of  the  ]}ropertr,  nothinf  in  this  judg-  speculation   or  oonjecture   to  a  great 

ment  will  prevent  another  application  extent.     It  may  be,  as  already  sug- 

to  the  courts  of  the  United  States  or  gested,  that  in  many  cases  the  rates 

to  the  courta  of  the  State  of  Tennessee,  objected  to  might  be  so  low  that  there 

But  as  the  question  now  stands  there  could  be  no  reasonable  doubt  of  their 

is   no   such   certainty   that   the   lates  inadequacy  upon  any  fair  estimate  of 

prescribed   will   necessarily  have   the  the  value  of  the  property.     Id  such 

effect  of  denying  to  the  company  such  event,   the   enforcement   of   the   rates 

a  return  aa  would  avoid  confiscation."  should  be  enjoined  even  in  a  case  where 

In  Willcox  V.  Consolidated  Gas  Co.,  the  value  of  the  property  depends  upon 

212  U.  S.   19,  the  court  below  found  the  value  to  be  assigned  to  real  estate 

that  the  total  valuation  of  the  prop-  by  the  evidence  of  experta.    But  there 

erty  of  the  company  was  S69,000,000,  may  be  other  cases  where  the  evidence 

rn  which  the  probable  return  was  as  to  the  probable  result  of  the  ratea 
ut  five  per  cent.  The  Supreme  ia  controversy  would  show  they  were 
Court  of  the  Unit«d  States  reviewed  so  nearly  adequate  that  nothing  but  a 
the  decision  of  the  Circuit  Court  and  practical  test  woidd  satisfy  the  doubt 
made  certain  deductions  in  the  value  as  to  their  sufficiency.  In  this  case 
irf  certain  items  of  property,  with  the  a  slight  reduction  in  the  estimated 
result  that  the  apparent  return  was  value  of  ttie  real  estate,  plants  and 
about  five  and  one  half  per  cent.  The  msjns,  aa  pven  by  the  witnesses  for 
court  painted  out  that  a  reduction  in  the  complamant,  would  nve  a  six  per 
other  items  of  a  small  amount  only  cent  return  upon  tlie  total  value  of  the 
would  brin^  the  rate  to  six  per  cent  property  as  above  stated.  And  again, 
or  more,  whilst  the  increased  cotunimp-  increased  consumption  at  ttie  lower 
tion  of  gas  m^ht  possibly  bring  about  rate  might  result  in  increased  earnings, 
the  same  result.  The  court  below  as  the  cost  of  tunusiiing  the  gas  would 
found  tliat  in  the  particular  case,  with  not  increase  in  proportion  to  the  in- 
refcrence  to  the  risk  attending  the  creased  amount  of  the  gas  furnished. 
business  and  the  locality  where  it  was  ...  Of  course,  there  is  always  a 
carried  on,  the  company  was  entitled  point  below  which  a  rate  could  not  be 
to  a  return,  if  it  is  possible,  of  six  per  reduced  and  at  the  same  time  permit 
cent  upon  the  fair  value  of  its  property  the  proper  return  on  the  value  of  the 
actually  used  in  its  business  of  supply-  property,  but  it  is  equally  true  that 
ing  gas;  and  the  Supreme  Court  ap-  a  reduction  in  rates  mil  not  always 
proved  this  finding.  But  upon  the  reduce  the  net  earnings,  but  on  the 
whole  case,  and  in  view  of  the  ftict  that  contrary  may  increase  them.  Theque*- 
the  mamn  between  confiscation  and  tion  of  how  much  an  increased  con- 
reasonable  regulation  in  the  particular  sumption  under  a  less  rate  will  increase 
case  was  very  small  in  any  event,  the  the  earnings  of  complainant,  if  at  all, 
court  declared  that  the  matter  was  so  at  a  cost  not  proportioned  to  the  former 
much  involved  in  doubt  that  the  com-  coat,  can  be  answered  only  by  a  practi- 
pany  must  be  denied  redress  by  in-  cal  test.  In  such  a  case  as  tMs,  where 
junction  until  it  had  attempted  to  the  other  data  upon  which  the  compu- 
operate  under  the  rates  claimed  to  be  tation  of  the  rate  of  return  must  be 
confiscatory  and  actual  demonstra-  based,  are  from  the  evidence  so  un- 
tion  showed  their  true  character.  In  certain,  and  where  the  margin  between 
the  opinion  of  the  court,  Hr.  Justice  possible  confiscation  and  valid  regula- 
Peekham  BMd:  "Where  a  large  amount  tJon  is  so  narrow,  we  cannot  say  there 
of  the  total  value  of  a  mass  of  different  is  no  fair  or  just  doubt  about  the  truth 
properties  consists  in  the  value  of  real  of  the  allegation  that  the  ratea  are  in- 
estate,  which  is  only  ascertained  by  sufficient.  .  .  .  Upon  a  careful  con- 
the  varying  opinions  of  expert  wit-  rideration  of  the  case  before  us,  we  are 
nenea,  and  where  the  opinions  of  the  of  the  opinion  that  the  complainant 
plaintiff's  witnesses  differ  quite  radi-  has  failed  to  sustain  the  burden  cast 
ctUly  from  those  of  the  defendants,  it  upon  it  of  showing  beyond  any  just  or 
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there  should  be  no  hesitation  in  declaring  it  to  be  confiscator;  and 
enjoining  ita  enforcement  without  waiting  for  the  damage  which 
must  inevitably  accompany  the  operation  of  the  business  under  the 
objectionable  rate.' 

Whether  the  rate  fixed  deprives  or  vnU  deprive  the  company  of  its 
property  without  just  compensation  b  a  question  to  be  detenoined 
by  the  court  upon  an  origiJuU  independent  investigation,  and  not  by 
an  examination  of  the  proceedings  of  the  body  fixing  the  rate  to 
ascertain  what  evidence  it  received  and  acted  upon,  and  whether 
that  evidence  was  sufficient  to  justify  the  conclusion  reached.'  But 
the  presumption  that  the  rate  fixed  is  reasonable  always  attaches 
until  overcome  by  proofs,  whether  it  be  fixed  directly  by  the  legisla- 
ture,* or  by  a  body  or  board  acting  under  the  authority  of  the 
legislature;*  and  it  must  be  upheld,  unless  it  clearly  appears  to 
result  in  a  taking  or  deprivation  of  property,  namely,  that  in  effect 
it  requires  the  owner  to  render  the  service  without  due  and  reason- 
able compensation  all  things  considered.  If  such  due  and  reason- 
able compensation  is  denied  for  the  use  of  the  property  devoted  to 
a  public  service,  this  is  to  that  extent  a  deprivation  or  taking  of 

fair  doubt  that  the  acts  of  the  legisla-  150;   Ex  parte  Young,  209  U.  S.  123, 

ture  of  the  State  of  New  York  are  in  164. 

fact  confiscatory.  It  may  poaaibly  be,  '  Cotting  t?.  Kansas  Qty  Stock  Yard 
however,  that  a  practical  expenence  Co.,  183  U.  S.  79;  £z  parte  Youdk,  209 
of  the  effect  of  the  acta  by  actual  oper-  U.  S.  123,  165;  LouJaana  RaSroad 
ation  under  them  migtit  prevent  the  Com'n  v.  Ciunberland  Tel.  &  Tel.  Co., 
complwnant  from  obtaining  a  fair  re-  212  U.  S.  414,  rev'g  156  Fed.  Rep.  823; 
turn,  aa  already  described,  and  in  that  Spring  Valley  Waterworks  v,  San 
event  complainant  ought  to  have  the  Francisco,  124  Fed.  Rep.  574;  Con- 
opportunity  of  again  presenting  ita  solidated  Gas  Co.  v.  Mayer,  146  Fed. 
case  to  the  court."  Rep.    150,    156;     Cedar   Rapids   Gas- 

Prdiminary    iniwKtion    restraining  light  Co.  o.  Cedar  Rapids  (lowaj,  120 

the   enforcement  of  a  railroad  rate  aa  N.  W.  Rep.  966, 

unreasonable    was    denied    to    permit        '  Spring  Valley  Waterworks  v.  San 

deraonstration  of  the  character  of  the  Francisco,    124   Fed.   Rep.   574   (ordi- 

rate  by  actual  trial.    St.  Louis  h  8.  F.  nance  of  board  of  supervisoTs) ;   Sbew- 

R.  Co.  V.  Hadley,  155  Fed.  Rep.  220.  ard  ».  Otiien's  Water  Co.,  90  Cal.  635; 

'  Willcox  V.  Consolidated  Gas  Co.,  Deft  Moines  v.  Des  Moines  Waterworks 

212  U.S.  19,42;  Seaboard  A.  L.  R.  Co.  Co.,   95    Iowa,   348   (city   ordinance); 

e.  Alabama  Railroad  Com'n,  156  Fed.  State  v.  Ironton  Gas  Co.,  37  Ohio  St. 

Rep.  792.  45. 

'  Spring  Valley  Waterworks  *.  San         Where   a  dty  council    dumget,   by 

Francisco,  124  Fed.  Rep.  574;    Spring  ordinance,  llt«  raUt  to  be  charged  so 

ValW   Water   Co.   v.   San   Fianciaco,  that  the  previous  rates  to  smaJl  con- 

165  Fed.  Rep.  667;    San  Diego  Water  Burners  are  diminished,  and  the  rates 

Co.  V.  San  Diego,  118  Cal.  5&6;   Red-  to  large  consumers  are  increased,  it 

lands,  L.  4  C.  D.  Water  Co.  v.  Red-  will   be  presumed,   in   the  absence  of 

lands,    121    Cal.   312.      Practiix   as   to  evidence  to  the  contrary,  that  the  pre- 

b^ing  emtience  in  the  Federal  Courts  vioua  charges  were  unequal  and  unjust, 

in   an   equity   cause    to   annul   rates,  and  that  tlie  effect  of  the  ordinance  is 

Chicago,   M.   &   St.   P.   R.   R,   Co.   v.  to  obviate  or  prevent  improper  ditcrim- 

TompMns.   176  V.  S.   167;    ConsoU-  inaUon.    Wagner  i>.  Rock  Island,  146 

dated  Gas  Co.  v.  Mayer,  146  Fed.  Rep.  111.  139. 
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property  without  due  process  of  law  in  violation  of  the  Constitu- 
tional rights  of  the  owner,  whether  natural  or  corporate,  of  such 
property. 

It  seems  to  the  author  proper  to  add  that  the  underlying  question 
13  as  to  the  reaaonablenesB  of  the  rate  or  compensation  for  the  se^ 
vice.  Courts  deal  every  day  and  in  every  variety  of  cases,  criminal 
and  civil,  at  law  and  in  equity,  with  questions  of  what  b  reasonable. 
What  for  example  b  reasonable  care,  what  is  a  reasonable  price  or 
value  of  property  or  of  services  are  among  the  most  common  of 
judicial  inquiries.  No  tribunal,  legislative  or  administrative,  is  so 
well  fitted  by  its  nature,  machinery,  and  modes  of  procedure  as  are 
the  courts,  to  determine  specific  controversies  involving  such  ques- 
tions. The  judges  are  men  of  learning  and  ability,  selected  or  elected 
because  they  are  such ;  they  sit  in  public.  Every  interest  has  a  right 
and  opportunity  to  be  heard,  llie  evidence  must  be  competent 
Witnesses  are  sworn  and  examined  and  cross-examined  in  public. 
Counsel  pro  and  con  aid  the  court  in  forming  its  judgment.  The 
experience  of  ages  attests  and  establishes  the  fact  that  there  is  no 
tribunal  comparable  to  the  courts  for  ascertaining  the  truth  and  for 
determining  and  enforcing  the  just  rights  of  the  parties.  It  would 
be  a  public  misfortune  of  immeasurable  extent  and  gravity  to  place 
any  narrow  or  artificial  limits  upon  the  extent  of  judicial  power  as 
it  exists  or  as  it  may  be  conferred  by  the  legislature  to  determine 
such  controversies  between  the  parties.  Whoever  has  had  to  deal 
with  the  task  of  undertaking  to  delimit  the  executive,  the  legislative 
and  the  judicial  provinces,  and  defining  their  respective  and  exact 
boundaries,  knows  how  difficult,  —  in  many  cases  how  utterly  im- 
possible, —  it  is  to  draw  the  line  of  demarcation  between  them. 
These  considerations  suggest  the  wisdom  of  standing  upon  the  an- 
cient ways,  of  being  guided  by  experience,  and  not  by  theories  or 
generaUzations  as  to  what  belongs  to  one  department  of  govern- 
ment and  what  to  another. 

In  the  last  resort,  constitutional  rights  are  of  little  worth,  in  fact 
are  worthless,  except  as  they  are  protected  by  the  courts,  and  if  the 
courts  abdicate  their  function,  as  they  surely  will  if  they  hold  them- 
selves concluded  or  unduly  influenced  or  controlled  by  the  determina- 
tion of  the  legislature  or  of  a  commission  or  municipal  council  as 
to  what  is  a  reasonable  rate  or  compensation,  it  will  prove  a  fateful 
and  disastrous  blow  to  the  public  credit,  to  private  rights  and  private 
property.  On  these  foundations,  namely,  individual  freedom,  the 
sacredness  of  contract,  the  inviolability  of  vested  rights  and  private 
property,  and  reliance  upon  the  courts  to  protect  and  enforce  such 
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rights  against  all  comers,  we  have  builded,  and  if  the  goodly  structure 
is  to  last,  it  b  on  these  foundations,  safe  guarded  hy  the  judiciaiy, 
standing  firmly  and  impartially  between  the  State  and  the  citizen, 
that  it  must  continue  to  rest. 

§  1328.  Sam*  8nbj»et;  Xsmodiss;  Oanonl  and  rsderal  Jmiadie- 
tdon  iQ  Bat*  Refulation  Oaws.  —  The  proper  aitd  usval  mode  of 
relief  against  an  alleged  unconstitutional  rate  fixed  by  the  l^isla- 
ture  or  a  commission  or  municipal  council,  is  by  a  bUl  in  equity  astert- 
ing  the  unreasmiableneas  of  the  rate  and  its  conflict  with  the  Con- 
stitution of  the  United  States,  and  also  of  the  State,  if  such  be  the 
fact.  The  jurisdictions  of  the  Federal  and  State  courts  are  con- 
current, but  inasmuch  as  the  United  States  Supreme  Court  is  the 
ultimate  tribunal  in  such  a  case  whose  decision  is  binding  and  coo- 
elusive  upon  all  courts,  State  and  Federal,  and  as  a  direct  appe^ 
lies  to  the  Supreme  Court  from  the  Circuit  Court,  thereby  insuring  all 
possible  expedition,  almost  all  of  the  rate  regulation  cases  have  been 
brought  originally  in  the  Federal  Court  which  b  of  course  a  proper, 
if  not  the  most  appropriate  forum.'  The  grounds  of  the  general 
pmadiction  in  equity  are  the  inadequacy  of  the  remedy  at  law,  irre- 
parable damage  and  multiplicity  of  suits.'    If  the  rate  is  allied  to 

'  No  queatvm  of  ducreiion  or  comity  court  is  pro^riy  appealed  to  in  a  caw 

affects  the  power  or  duty  of  a  Federal  over  which  it  has  by  law  jiuisdictioQ, 

Court  to  take  jurisdiction  of  a  iuit  to  it  is  its  duty  to  take  such  jurisdictioD 

enjoin  the  enforcement  of  a  rate  fixed  (Cohens  v.  Virginia,  6  Wheat.   [U.  S.} 

by  law.  ordinance  or  order  of  a  commiB-  264,  404),  and  in  taking  it  that  court 

aon.    Speaking  of  the  right  of  a  party  cannot  be  truthfully  spoken  of  as  pre- 

aKgrieved  to  seek  redress,  Mr.  Justice  cipitate  La  ite  conduct.    That  the  case 

Holmes    said    in    Prentis    u.    Atlantic  may  be  one  of  local  interest  only  ia 

Coast  Line  Co.,  211  U.  8.  210,  22S  entirely  immaterial,   so   long   aa   tha 

"All  their  constitutional  rights  depend  parties  are  citizens  of  diSennt  States 

upon  what  the  facte  are  found  to  be.  or  a  question  is  involved  which  by  law 

Tney  are  not  to  be  forbidden  to  try  brings  the  case  within  Uie  juriadictitm 

those  facts  before  a  court  of  their  own  of   a  Federal  court.     The  right  of  a 

choosing,  if  otherwise  coropetent."     In  party    plointiS   to    choose    a    Federal 

Willcox  1!.  Consolidated  Gas  Co.,  212  court,  where  there  is  a  choice,  cannot 

U.    S.    19,    40,    Mr.    Justice   Peckham  be   properiy    denied."      QtXn^    In   rt 

said:   "At  the  outset  it  seems  \a  us  Hetropolitiui    Railway    Receivendiip, 

proper  to  notice  the  views  regarding  208  IT.  S.  90,  110;   Frentis  v.  Atlantic 

the  action   of  the  court  below  (the  Coast  Line  Co.,  211  U.S.  210.    See  also 

United    States    Circuit    Court]    which  Ez  parte  Young,  209  U.  8.  123,  142. 

have  been  stated  by  counsel  for  the  ap-  When  the  ttatute  affords  a  remedy  Ut 

jwllants,   the  Public   Service  Commis-  the  public  service  corporation  by  ap- 

(don,  in  their  brief  in  this  court.    They  plication  to  a  board  or  body  to  eorral 

assume  to  criticise  that  court  for  taking  inadeqtiate  rates,  relief  must  be  sought 

jurisdiction  of  this  case  as  precijiitate,  by  an  application  to  such  board  orbody 

as  if  it  were  a  question  of  discretion  or  before  mvoking  the  aid  of  a  court  w 

comity,    whether   or    not    that    court  equity  by;  injunction.     San  Joaquin  & 

should  have  heard  the  case.     On  the  K.  R.  Irrig.  Co.  v.  Stanialaus  County, 

contrary,   there   was  no  discretion   or  155  Cal.  21;  99  Pac.  Rep.  365. 

comity   about  it.     When  a   Federal  '  Chicago,  M.  &  St.  P.  R.  Co.  b. 
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be  in  conflict  with  the  Fourteenth  Amendment,  the  Uniud  States 
Cirmtit  Court  in  equity  haa  juri»didi(m  by  reason  of  the  avbject  matter, 
independently  of  diversity  of  citizenship.*    And  so  also  where  the 

Minneeota,  134  U.  S.  418,  459,  opinioa  thia  ii  done,  it  ia  not  competent  for 

of  Mr.  Justice  MiUer;   Smyth  v.  Amea,  each  individual  liaving  deaHngs  with 

169  U.  S.  466;    Walla  Walla  o.  Walla  the  company,  or  the  company  itaelf,  to 

Walk  Water  Co.,   172  V.  S.  1,   12;  raise  a  contest  in  the  courts  over  the 

Ex  parte  You^,  209  U.  B.  123,  163;  questions  which  ought  to  be  settled  in 

Consolidated   Qeib  Co.   v.   Mayer,   146  tnis  general  and  conclusive  methcxl." 

Fed.  Rep.  150.  He  saye  that  a  petition  for  a  writ  of 

In  Smyth  v.  Ames,  169  U.  S.  466,  mandamua  against  the  company  is  an 

objection   was  made   that   the   com-  equally    appropriate    mode    of    trial; 

E'ainant  had  an  adequate  remedy  at  but  this  remedy  can,  of  courae,  only  be 

w.      The   Supreme   Court   BUstained  sousht  by  the  State.     In  St.  Louis  & 

"equitable"  jurisdiction  on  the  ground,  S.  F.  R.  Co.  *.  Gill,  156  U.  8.  649,  666, 

inter  alia,  of  the  mviUplicifyof  mtiU.  Shirag,  J.,  says:    "In  such  caaes  the 

Hr.  Justice  Harlan  said:    "The  trans-  course   recommended   by   Mr.   Justice 

actions  alonz  the  line  of  any  one  of  Miller  may  well  be  fallowed ;   that  the 

these  railroads,  out  of  which  causes  of  remedy  for  a  tariff  alleged  to  be  uniea- 

action  might  arise  under  the  statute,  sonable  should  be  soucht  in  a  bill  in 

are  so  numerous  and  varied  that  the  eouitjr  or  some  equivalent  piocecdinfc 

interference   of  equity   could   well   be  wherein  the  rights  of  the  public  as  weH 

justified  upon  the  ground  that  a  gen-  as  those  of  the  company  complaining 

eraJ  decree  according  to  the  prayer  of  can  be  protected " ;   the  State  being 

the  bills,  would  avoid  a  multiplicity  of  represented  by  the  rate  commission  or 

suits  and  give  a  remedy  more  certain  the  attorney  eeneral  of  the  State  or 

and  efficacious  than  could  be  given  in  other  officeia  chai^d  with  the  making 

any  proceeding  instituted  a^mst  the  or  enforcement  of  the  rates, 

company  in  a  court  of  law;  lor  a  court  '  Ex  parte  Young^  209  IT.  S.  123, 

of  law  could  only  deal  with  each  sep-  144;     Louisiana    Railroad    Com'n   n. 

aiate  transaction  involving  the  rates  Cumberiand  Tel.  &.  Tel.  Co.,  212  U.  S. 

to    be     char^    for     transportation.  414,  rev's  1S6  Fed.  Rep.  823;    Spring 

The    transactions    of    a    single    week  Valley    Water   Works   v.    Bartlett,   8 

would  expose  anv  company  question-  Sawyer,  656,   16  Fed.  Rep.  615;  Santa 

ing  the  validity  of  the  stAtute  to  a  vast  Ana  Water  Co.  o.  San  Buenaventura, 

number  of  suits  by  shippers,   to  say  66  Fed.  Rep.  339;   Cleveland  Gaslight 

nothing  of  the  heavy  penalties  named  &  Coke  Co.  r.  Cleveland,  71  Fed.  F^p. 

in  the  statute.    Only  a  court  of  equity  610;     Capital    City    Gas   Co.    v.    Des 

is  competent  to  meet  such  an  emer-'  Moinee,    72    Fed.    Rep.    818;     New 

gency  and  detennine,  once  for  all,  and  Heinphis  Gas  &  Light  Co.  v.  Memphis, 

without  a  multiplicity  of  suits,   mat-  72  fed.  Rep.   952;     Indianapolis  Gas 

teis  that  affect  not  simply  individuals,  Co.  v.  Indianapolb,  82  Fed.  Rep.  245; 

but  the  interests  of  tne  entire  com-  Consolidated  Water  Co.  o.  San  Diego, 

munity  as  involved  in  the  use  of  a  84  Fed.  Rep.  369;    San  Joaquin  &¥i, 

public  highway  and  in  the  adminis-  R.  Irr.  Co.  e.  Stanislaus  County,  90 

tration   ot   the   affairs   of   the   quasi-  Fed.  Rep.  616;  Ball  ».  Rutland  R.  Co., 

public    corporation,    by    which    such  93  Fed.  Rep.  513,  515;   Cleveland  City 

highw^  is  maintained.'"  R.  Co.  v.  Cleveland,  94  Fed,  Rep.  385; 

In  Chicago,  M.  A  St.  P.  R.  Co.  v.  Kimball  v.  Cedar  Rapids,  99  Fed.  Rep. 

Minnesota     134   U.   S.   418,   460,   Mr.  130;  Louisville  £N.R.  Co.  o.  McChord, 

Justice    MiUer   says   that,    until   the  103  Fed.  Rep.  216;   St.  Louis  &.  S.  F. 

judiciary  has  been  asked  to  declare  the  B,  Co.  v.  Hadlev,  165  Fed.  Rep.  220; 

regulation  void,  the  tariff  so  fixed  is  the  Perkins  n.  Nortnem  Pac.  R.  Co.,  155 

law,  and  must  be  submitted  to  both  by  Fed.  Rep.  445;  Louisville  A  N.  R.  Co. 

the  carrier  and  the  party  with  whom  v.  AlabWa  Railroad  Commission^  157 

he  deals,  and  adds:   "The  proper  and  Fed.  Rep.  944;   Central  of  Georgia  R, 

only  mode  of  relief  is  by  a  bill  in  Chan-  Co.  v.  McLendon,  157  Fed.  Rep.  961; 

eery  asserting  its  unreasonable  char-  Spring  Valley  Water  Co.  v.  San  Fran- 

acter  and  its  conflict  with  the  Constitu-  cisco,  166  Fed.  Rep.  667. 

tion  of  the  United  States.  .  .  .  Until  In  Ex  parte  Young,  209  U.  S.  123, 
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rate  is  allied  to  be  in  violation  of  the  contact  clause  or  commerce 
claiae  of  the  Constitution.'  Such  suits  are  not  auUs  againit  a  State 
within  the  meaning  of  the  Eleveoth  Amendment  to  the  Federal 
Constitution,  even  though  the  Attorney  General  and  State  officiab 
are  defendants.' 

144,  dted  supra,    {1327,  wheic  the  663;  Lob  Angeles  Ot^  Water  Co.  e.  Lm 

adequacy  of  a  railroad  rate  fixed  by  a  Angeles,  103  Fed.  Rep.  711 ;  Hiimeapo- 

State   commission   was   involved,    the  lis   Brewing   Co.   v.    HcGillivray,    101 

Supreme  Court  euslained  the  juritdic-  Fed.  Rep.  258;   Pike's  Peak  Power  Co. 

Hon  oj  the  Federal  courts,  although  no  v.  Colorado  Spiinis,  105  Fed.  Rep.  1. 
question  of  diversity  of  citizenship  was         To  eatablish  the  junedictioQ  of  the 

involved,   Mr.   Justice    Peckham    said,  Federal  court  it  is  only  necessary  to 

"Jurisdiction  is  given   to  the  Circuit  show  that  the  complainant  claims  in 

Court  in  suits  involving  the  requisite  goodfaiththattheorainanceinquestioD 

amount,   arising   under   the   Constitu-  violates  the  Constitution  of  the  United 

tion  or  laws  of  the  United  States  (I  States.    City  R.  Co.  i>.  Cititens'  Street 

U.  S.  Comp.  Stat.,  p.  508)^  and,  the  R.  Co.,  166  U.  S.  557,  562,  563.    Mr. 

question  really  lo  be  determined  under  Justice  Brown  said:    "Jurisdiction  de- 

this  (Ejection  b  whether  the  acte  of  pends  upon  the  allegations  of  the  bill, 

the  legislature  and  the  orders  of  the  and  not  upon  the  facta  as  they  subse- 

nilroad  commission,  if  enforced,  would  quently  turned  out  to  be."     "  All  that 

take  property  without  due  process  of  is  necessary  to  establish  the  [Federal] 

law,  and  although  that  question  might  jurisdiction  of  the   Court   is   to  show 

incidentally  involve  a  question  of  fact,  that  the  complainant  had,  or  claimed 

its  solution  nevertheless  is  one  which  in  good  faith  to  have,  a  contract  with 

TaiseB  a  federal  question.    See  Hastings  the    city,    which    the    latter    had   at- 

V.  Ames,  68  Fed.  Rep,  726.    The  suffl-  tempted  to  impair."    Not  only  can  an 

ciency  of  rates  is  a  judicial  question,  appeal  be  taken  direct  to  the  Supreme 

and  one  over  which  federal  courts  have  C^urt  of  the  United  States  from  the 

jurisdiction  by  reason  of  its  federal  final  decree  of  the  United  States  Cir- 

nature,"  citing  authorities,  cult  Court,   without   an   intermediate 

Another  federal  question  which  may  appeal  to  the  United  States  Circuit 
give  the  Federal  courts  jurisdiction  by  Court  of  Appeals,  but  the  Supreme 
reason  of  its  nature,  is  whether  penal-  Court  can,  upon  such  an  appeal,  post 
tie*  are  denounced  for  violation  of  the  upon  all  que^ions  o/ fact.  /nreNeagle, 
statute  and  orders  fixing  rates  so  135  U.  S.  1,  42;  Dower  v.  Richards, 
erwrmoua  a»  to  prevent  the  company  or  151  U.  S.  658,  663;  Chicago,  M.  &  St. 
its  servants  or  employees  Irom  resort-  P.  R.  Co.  v.  Tompldns,  176  U.  S.  167, 
ing  lo  the  cma-ts  for  the  purpose  of  de-  179,  180;  Elliott  v.  Toeppner,  187 
termining  the  validity  of  such  acta.  U.  8.  327,  334;  Giles  v.  Harris,  189 
Ex  parte  Young,  209  U.  S.  123,  144.  U.  S.  475,  486.  The  decinon  oj  tht 
See  also  Willcox  v.  Consolidated  Gas  Federal  Supreme  Court  upon  the  valid- 
Co.,  212  U.  S.  10,  53,  H.  c.  167  Fed.  ity  of  the  l^slalion  or  rate  which 
Rep.  849,  881;  supra,  §  1327,  has   been   attacked   wiU   be   eonduaive 

'  New  Orleans  Water  Works  Co.  v.  upon  the  Slate  courts.    York  v.  Cande, 


Rivera,  US  U.  S.  674;  City  R.  Co.  ».  147  N.  Y.  486,  490,  491 ;  Sibley  e,  Sib- 
Citisens'  St.  R.  Co.,  166  U.  S.  567;  ley,  76N.  Y.  App.  Div.  132,  135;  Dun- 
New   Orleans  o.   Citizens'   Bank,    167   comb  v.  New  Yoric,  H.  &  N,  R.  Co.,  84 


U.S.371;  WaUa  Walla  o,  Walla  Walla  N.  Y.  190,  2_. 
Water  Co.,  172  U.  S.  1;   Louisville*        •  Reagan  p.  Farmers' Loan  &  Trust 

N.  R.  Co.  V.  Tennessee  Railroad  Com'n,  Co.,  154  V.  8.  362 ;   Reagan  v.  Mercan- 

19  Fed.  Rep.  679;    Santa  Ana  Water  tyeTrustCo^  154  U.  8.  413;  Reagan  t>. 

Co.  V.  San  Buenaventura,  66  Fed.  Rep,  Mercantile  Trust  Co,,   154  U.  S.  418; 

339 ;    Yale  College  v.  Sanger,  62  Fed.  Rea^n  v.  Farmers'  Loan  &  Trust  Co., 

Rep.  117;    Westerly  Water  Works  v.  154  U.  S.  420;    Smyth  v.  Ames,  169 

WeBterly,75Fed.  Rep.  181;  Mercantile  U.  S.  466;   b.  c.  171  U.  8,  36!;   Prout 

T.  4  D,  Co,  V.  ColUns  Park  &  B.  R.  Co.,  v.  Starr,  188  U.  8. 537 ;  Ex  parte  Young, 

99  Fed.  Rep.  812;  Little  Falls  Elect.  4  209  U,  S.  123,  149;   Poom.  Iowa  Cent. 

W.  Co.  e.  Little  Falls,  102  Fed.  Rep.  R.  Co.,  155  Fed.  Rep,  226;  Perkins  v. 
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§  1329.      Powei   of  JadicUiy  to  fix  or  preBcrib*    Batas.  —  The 
proper  province  of  the  fiaHdary  is  to  try  an  issue  between  parties 

Nortbem  Pac,  R.  Co.,  155  Fed.  Rep.  be  related  by  the  balance  of  incon- 

445;  Louisville  &  N.  R.  Co.  v.  Alabama  venience  or  injury  to  the  one  party  or 

Railroad  Com 'n,   167  Fed.  Rep.   944;  the  other."     To  the  same  effect,   In- 

Centml  of  Georgia  R.  Co.  v.  Alabama  dianapolis  Gaa  Co.  v,  Indianapolis,  82 

Railroad  Com'n,   lei   Fed.   Rep.  925.  Fed.   Rep.   245,   where   an  injunction 

See  also  Pennoyer  v.  McConnaughey,  was  granted  od  the  company  giving 

140  U.  S.  I ;  Scott  V.  Donald,  165  U.  S.  bond  to  pay  a  sum  equal  to  the  excess 

68;    Chicago  M.  4  St.  P.  R.  Co.  v.  of  old  rate  over  new  rate.    So  in  Con- 

Tompkins,  176  U.  8.  167;    Smith  v.  8olidat«d  Gas  Co.  v.  Mayer,  146  Fed. 

Reeves,  178  U.  8.  436,  444,  445;   Cot-  Rep.  150,  on  the  company  paying  into 

ting  V.  Kansas  Oty  Stock  Yards  Co.,  court  monthly  such  excess  to  abide  the 

183  U.  8.  79.  order    of    the    court,      arcuit    Judge 

The  cases  on  this  point  are  nuraer-  Laeombe'g  order  for  the  injunction  was 

ous,  and  their  effect  ia  thus  summed  up  carefully  framed  so  as  to  protect  all 

in  Smyth  v.  Ames,  169  U.  8.  466,  518,  parties.    In  San  Francisco  Gas  4  Elect. 

by  Mr.  Justice  Harlan:   "But,  to  pre-  Co.  f.  San  Francisco,   164  Fed.  Rep. 

vent   miaapprehension,    we   add    that  SS4,  the  court  also  required  the  excess 

within   the   meaning  of  tlie  Eleventh  to  be  paid  iato  court  as  a  condition  of 

Amendment   of   the   Constitution   the  the  granting  of  a  temporary  injunction, 

suits  are  not  against  the  State,  but  In  Logansport  &  W.  V.  Gas  Co.  v, 

against    certain    individuals    chaiged  Peru,  80   Fed.   Rep.   185,   a  suit  was 

with  the  administTation  of  a  State  en-  brought  by  a  gas  company  to  set  aside, 

actment,  which  it  is  alleged,  cannot  be  as  illegal,  the  action  of  the  city  council 

enforced  without  violating  the  consti-  in  fixing  the  price  of  gas  in  accordance 

tutional  rights  of  the  plaintifT.     It  is  with  the   terms  of  an  ordinance.     A 

the  settled  doctrine  of  this  court  that  preliminary    injunction    was    granted, 

a  suit  against  individuals  for  the  pur-  On  hearing  the  bill  was  dismissed  for 

pose  of  preventing  them,  as  officers  of  want  of  equity,  but  the  restraining 

a  State,  from  enforcing  an  unconstitu-  order  was  continued  in  force  until  fin^ 

tional  enactment  to  the  injury  of  the  determination  of  the  case  by  the  Cir- 

righta   of   the   plaintiff  is   not   a   suit  cuit  Court  of  Appeals. 

Tiinst  the  State  within  the  meaning  Preliminary  injunctiorui  were 
thatamendment."  Pitts  v.  McGhee,  granted  in  the  following  rate  regula- 
172  U.  S.  516,  docs  not  overrule  the  tion  cases:  Vicksbure  Waterworks  Co. 
prior  cases^  or  impugn  the  doctrine  v.  Vicksburg,  185  U.  8.  05;  Louis- 
they  establish,  namely,  that  rate  regu-  ville  4  N.  R.  Co.  v.  Tennessee  Rail- 
lation  suits  against  State  officials  road  Com'n,  19  Fed.  Rep.  676;  Chi- 
charged  with  the  enforcement  of  the  cago  4  N.  W.  R.  Co.  v.  Dey,  35  Fed. 
rate  law  or  rate  regulationj  are  not  Rep.  866;  Southern  Pac.  Co.  v.  Cali- 
BuitB  against  the  State  within  the  fomia  Railroad  Com'n,  78  Fed.  Rep. 
meaning  of  the  Eleventh  Amendment.  236;  Indianapolis  Gas  Co.  v.  Indian- 
See  Bi  parte  Young,  20fl  U.  S.  123,  156,  apolis,  83  Fed.  Rep.  245;  Northern 
per  Mr.  Justice  Peckham,  where  the  Pacific  R.  Co.  p.  Keyea,  91  Fed.  Rep. 
true  effect  of  Fitts  v.  McGhee,  ptpra,  47;  Cleveland  City  R.  Co.  r.  Cleveland, 
is  stated.  94  Fed.  Rep.  385;  Western  Union  Tel. 
When  a  preliminary  injunction  will  Co.  v.  Myatt,  98  Fed.  Rep.  335;  Kim- 
be  granted.  On  a  jiroper  case  made,  a  ball  v.  Cedar  Rapids,  99  Fed.  Rep.  130 
preliminary  injunction  to  restrain  uie  (suit  to  icatrain  putting  in  foree  water 
putting  in  force  of  an  alleged  illegal  rates);  Ozark  Bell  TcL  Co.  v.  Spring- 
rate  will  be  awarded.  The  rule  of  the  field,  140  Fed.  Rep.  666  (to  enjoin  exe- 
Federal  Courts  ia  thus  stated  in  New  cution  of  ordinance  fixing  telephone 
Memphis  Gas  4  Light  Co.  u.  Memplus,  rates).  The  Greuit  Courts,  even  where 
72  Fed.  Rep.  952:  "It  is  settled  that  they  have  found,  upon  final  hearing 
upon  preliminary  application  for  in-  for  the  defendant  and  dismissed  the 
junction,  all  that  the  judge  should  as  complainant's  bill,  have  nevertheless, 
a  general  rule  require  is  a  case  of  prob-  where  the  question  was  reasonably 
'able  right  and  probable  danger  to  that  disputable  and  such  a  course  seemed 
light  without  the  interposition  of  the  necessary,  continued  the  injunction  to 
court,  and  hia  discretion  should  then  preserve  the  atatua  quo  until  the  Su- 
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arising  out  of  a  past  transaction,  and,  save  in  exceptional  cases, 
it  is  not  usually  conceded  to  have  any  power  or  authority  to  regviaU 
future  condvct  or  the  future  relations  of  contracting  parties.  In  the 
absence  of  jurisdictian  expressly  conferred  authorizing  the  courts 
to  fix  and  determine  what  is  a  reasonable  rate,  —  if  it  is  competent 
to  confer  such  jurisdiction,  —  the  ordy  power  which  the  court  has 
in  the  premises  is  to  enjoin  the  enforcement  of  a  rate  which  it  deter- 
mines to  be  inadequate  and  unreasonable;  it  cannot  proceed  to 
perform  the  legislative  function  or  administrative  duty  of  framing 
a  general  tariff  or  schedule  of  rates  for  the  public.*  llie  power  to 
prescribe  rdea  of  condvct,  such  as  fixing  a  scale  of  rates  operative 
upon  the  public,  is  legislative  and  not  jvdieiai  in  its  nature,  and  so 
far  as  it  b  legislative  cannot  be  conferred  upon  the  courts;  but  the 
courts  can  be  empowered  to  ascertain  and  deal  with  the  reasonable- 
ness of  rates  whenever  this  is  necessary  to  determine  the  rights  and 
interests  of  parties  actually  before  the  court,*    But  although  it  is 

preme  Court  could  hear  the  case  on  Ames,  169  U.  S.  466,  524;  Sao  Diego 

appeal,  and  this  procedure  has  been  Land  &  T.  Co.  v.  Jaapar,  180  U.  8.  439. 

approved    by    the    Supreme    Court.  466;  GuU  Contprees  Co.  i>.  Harris,  158 

Cotting  V.   Kansas  City   Stock  Yarda  Ala.  343;    48  So.  Rep.  477;    Peoples. 

Co.,  1S3  U.  S.  70,  s.  c.  82  Fed.  Rep.  Qas  Light  &  Coke  Co.  «.  Hale,  94  DL 

850.  App.  406;    Madison  v.  Madiaon  Gu  A 

In  San  Francisco  Gas  &  Elect.  Co.  Elect.  Co.,  129  Wis.  249. 
V.  San  Francisco,  164  Fed.  Rep.  884,         •  Chicago  &  G.  T.  R.  Co.  e.Wellinan, 

it  was  said  that  a  temporary  injuneriOTi  143  U.  S.  339,344;  ReOKan  v.  Fairoen 

against   the   enforcement   of   an   ordi-  Loan  A  Trust  Co.,  154  U.  8.  362,  394, 

nance  regulating;  gas  rates  was  bindiitg  397;     Interstate   Commerce  Com'n   v. 

not  only  upon  tM  city  biU  also  againgt  Brimson,  154  U.  S.  447,  474,  499;    St. 

individual  consumers,  although  the  in-  Louis  &  8.  F.  R.  Co.  v.  GiU,  156  U.  8. 

dividual  conBumers  were  not  partaea  to  649,  663;   Oncinnad,  N.  0.  A  T.  P.  R. 

the  reconl,  when  the  city,  which  was  Co.  t>.  Interstate  Commerce  Com'n,  1^ 

mode  a  defendant,  was  itself  a  con-  IT.  S.  184,  196;    Inteistate  Conmierce 

simier  and  the  total  number  of  con-  Com'n  n.  Cincionati,  N.  O.  A  R.  T.  P. 

Burners  was  so  laige  as  to  preclude  R.  Co.,  167  U.  S.  470,  499,  511;  Inter- 

their  being  made  parties.     The  court  state    Comnterce   Cnin'n   «.    Alabams 

regarded  the  ooneumen  a»  being  repre-  Midland  R.  Co.,  16S  U.  8.  144;   Wtxt- 

sented   by   the   mvnicipalUy.      But    in  em  Un.  Tel.  Co.  v.  Myatt,  98  Fed.  Rap. 

Richman  v.  Consolidated  Gas  Co.,  186  335;  Nbrwaik  St.  R.  Co.'s  Appeal,  60 

N.  Y.  209,  aff'K  114  N.  Y.  App.  Div.  Conn.  576;  Cedar  Rapids  Gaslight  Co. 

216,  the  New  York  Court  of  Appeals  v.   Cedar  Rapids   (Iowa),   120  N.   W. 

held  that  a  temporary  injunction  by  a  Rep.  966;    State  v.  Johnson,  61  Kan. 

Federal  court  restraining  the  enforce-  803;   Michigan  Td.  Co.  n.  St.  Joae^ 

ment  of  a  statute  fixing  gas  rates  pend-  121    Mich.  502;    Nebraska  Tel.  Co. 

ing  a  determination  whether  it  was  v.  State,  55  Neb.  627.    See  also  Hono- 

confiscatory  or  not,  did  not  bar  an  lulu  R.  T.  &  L.  Co.  e.  Hawaii,  211 

action  in  the  Slate  courts  by  a  con-  U.  8.  282,  291;  tupra  boo.  1327. 
sumer   to   restrain   the   gas   company         In  Cincinnati,  N.  O.  ft  T.  P.  R..  Co. 

from   cutting  off  gas  when   the   con-  o.    Interstate   Commerce   Com'n,    162 

sumer  tendered  payment  at  the  rate  U.  8.  184,  it  was  held  that  the  act  of 

fixed    by     the    statute    and     offered  Congress  did  ntA  empower  the  Interalalt 

reasonable    security    for   any    further  ComTnerce  Commission  to  fix  ralet,  and 

amount.  that  the  camera,  subject  to  the  pio^ 

'  Qiicago  &  G.  T.  R.  Co.  v.  Well-  visions  of  the  act,  as  to  reafionableneaB 

man,  143U.  S.  339,  344;    Smyth  v.  of  rates,  were  left  free  to  fix  their  own 


lyCoo^Ie 


}  1329         puBUc  unuTiEB :  bequlation  of  rates  2281 

not,  properly  speaking,  a  judicial  fuoctioo  to  fix  or  prescribe  rates 
for  future  public  service,  yet  cases  are  to  be  found  where  some 

rates.  The  quMtdon  was  reconudered  that  is  attacked,  but  an  ordinance  of 
in  Interatate  Commerce  Com'a  v.  CSn-  a  mumcipality.  Neverthelesa  the  func- 
cdimati,  N.  O.  •fc  T.  P.  R.  Co.,  167  II.  S.  tJon  of  nto-nukiiig  is  purely  l^isU- 
479,  499,  where  the  court  said ;  "  It  is  tive  in  its  character,  and  thia  is  true, 
one  thing  to  inquire  whether  the  rat«B  whether  it  U  exercised  directly  by  the 
which  have  been  chaiged  and  collected  iegialatuie  itself  or  by  some  subordi- 
ara  leawMiable  —  that  is  a  iudicial  act;  nate  or  administrative  body,  to  whom 
but  an  entirely  different  thing  to  pre-  the  power  of  fiidns  rates  in  detail  has 
scribe  rates  which  shall  be  c^iged  in  been  del^ated.  The  completed  act 
the  future  —  that  ia  a  l^iaiative  act."  derivea  ita  authority  froni  the  legisla- 
Chicago,  H.  k  St.  P.  R.  Co.  v.  Hinne-  ture,  and  must  be  r^iarded  as  on  ex- 
■ota,  134  U.  S.  418,  458;  Reagan  v.  ercise  of  the  legislative  power." 
Farmers'  Loan  &  Tr.  Co.,  154  U.  S.  In  Honolulu  R.  T.  Co.  v.  Hawaii, 
362,  397.  Interpreting  the  act,  the  211  U.  a.  282.  a  corporation  was 
court  said:  "The  power  given  is  the  granted  the  riglit  to  construct  and 
power  to  execute  and  enforce,  not  to  operate  a  street  railway  for  a  term  of 
legidate.  The  power  ^ven  is  partly  thirty  years.  The  rauway  was  con- 
judicial,  partly  executive  and  admin-  structed  and  in  operation.  In  certain 
istiative,  but  not  Ugidaiivt."  streets  of  ita  line  the  (M>mpany  had  been 

A  rate  commisaion  is  "merely  an  running  the  cars  at  intervals  of  t«n 

adrninistrative  board  created  by  the  minutes.     It  proposed  to  discontinue 

State  for  carrying  into  efFect  the  will  this  schedule  and  to  establish  one  with 

of  the  State  as  expressed  by  the  Legis-  somewhat   longer  intervals,   and   had 

lature."    Per  Brewer,  3.,  in  Reagan  v.  applied  to  the  Superintecdent  of  Public 

Farmers'  Loon  ft  Trust  Co.,  154  U.  S.  Works  for  necessary  pennission  in  con- 

362,  394.    "  The  courts  do  not  deter-  nection    therewith.      Thereupon    the 

■nine  whether  one  rate  is  preferable  to  Territoiy  brought  a  suit  in  equity  for 

another  or  what  would  t>e  fair  and  an  injunction  to  prevent  the  company 

reasonable  as  between  the  carriers  and  from  running  its  cars  at  greater  int«r- 

the  shippers.    They  do  not  engage  in  vale  than  ten  minutes.     After  a  trial, 

any  mere  administralive  work.       Per  the  court  found  as  a  fact  that  the  public 

£r«i>sr,  J.,  in  Reagan  v.  Fanners'  Lobji  convenience  required  the  maintenance 

A.  Trust  Co.,  154  tJ.  S.  362,  397.    "  The  of  the  ten-minute  schedule  and  an  in- 

Gourt  has  no  power  to  fix  rates.     It  junction  against  the  change  was  ac- 

may  not  declare  what  rates  would  be  cordingly  granted.    The  contention  be- 

reasonable,  and  by  its  decree  establish  tween  the  parties  when  the  case  come 

tiiose  rates  as  the  rates  to  be  charged,  before    the    Supreme    Court    of    the 

Its  power  is  exhausted  on  this  point  United   States   was   on    the   question 

when  it  has  duly  passed  on  the  reason-  whether  the  courts  of  the  Territoiy 

ablenesB  of  the  rates  as  fixed  in  the  had  jurisdiction  in  equity  to  issue  the 

ordinance."     Per   Cvriam,   in  Capital  injunction.     The   Supreme   Court  de- 

Gty  Gas  Co.  v.  Des  Hoines,  72  Fed.  clared  that  the  substantial  effect  of 

Rep.  818.  the  injunction  was  to  direct  the  com- 

The  Attorney  General  of  the  United  pany  to  operate  ite  cars  upon  a  sched- 
States  in  an  omdal  communication  to  ule  found  to  be  required  by  the  public 
tin  Senate,  May  S,  1905,  states  tlie  convenience,  and  held  that  the  courts 
true  doctrine  thus:  "  Although  legis-  of  the  Territoiy  had  no  jurisdiction,  in 
lative  power,  properly  spe<jung,  can-  the  absence  of  express  statutory  author- 
not  be  delegated,  the  law  making  body,  ity,  so  to  direct,  Mr,  Justice  Moody, 
having  enacted  into  the  law  the  stand-  who  delivered  the  opinion  of  the  court, 
ard  ofcharges  which  shall  control,  may  after  referring  to  the  obUgation  ini- 
entrust  to  an  administrative  body,  not  posed  by  the  statute  under  which  the 
exeRosing  in  the  true  sense  j^uaiciat  company  was  incorporated  to  operate 
power,  the  duty  to  effect  rates  m  con-  as  well  as  to  maintam  such  cars  as  the 
fortnitj^  with  that  standard."  In  public  convemence  required,  said, 
Knoxville  c.  KnoxviUe  Water  Co.,  212  The  section,  however,  is  not  a  specific 
U.  S.  1,  S,  Mr.  Justice  Moody  said,  direction  to  keep  in  force  on  the  streets 
t'  It  happens  that  in  this  particular  covered  by  the  order  of  the  court  a  de- 
case  it  IS  not  an  act  of  the  ^gislature  fined  scbedude,  with  cars  running  at 
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courts  appear  to  have  exercised,  to  a  greater  or  less  extent,  that 
function.'     And  there  is  authority  to  sustain  the  propositioD  that 

DAmed  intervals,  and  the  right  of  a  And  this  was  done,  though,  aa  will  be 
court  to  enforce  by  injunction  or  eltonn,  the  full  power  to  regulate  the 
mandamva  such  a  acnediue  need  not  nunagement  of  the  railway  in  thia  ic- 
be  considered.  But  the  action  of  the  apect  was  vested  b^  the  statute  in  tbe 
court  below  went  much  farther  than  executive  authoiities.  In  foim  tbe 
thia,  and  farther  than  is  warranted  by  order  of  the  court  was  a  mere  prohUii- 
any  deciaon  which  has  been  called  to  tion  against  a  change  of  art  existing 
our  atlentJou.  In  the  absence  of  a  schedule,  but  its  Hubstantial  effect  was 
more  speci&c  and  well-defijied  duty  to  direct  the  Transit  Company  to 
than  that  of  running  a  sufficient  num-  operate  iU  cars  upon  a  Bcbediile  taund 
ber  of  cars  to  meet  the  public  conven-  to  be  required  by  the  public  conven- 
ience, the  court,  in  this  case,  inquired  ience.  The  effect  of  tbe  order  is  not 
and  determined,  as  matter  of  fact,  changed  by  the  fact  that  tbe  acbeduie 
what  schedule  the  public  convenience  enforced  by  the  order  of  the  court  is 
denjanded,  on  particular  streets,  and  that  upon  which  the  Tianmt  Cinnpany 
l^en  in  Bubstaoce  and  effect,  com-  was  then  running  its  cars.  The  oider 
pelled  a  compliance  with  that  schedule,  of  the  court  was  not  founded  upon  tbe 


'  New  Jersey.  In  a  suit  by  a  muni-  this  court  was  distinctly  waived  and 
cipality  to  enjoin  a  water  company  both  parties  asreed  to  submit  to  it 
from  cutting  off  the  supply  of  water  the  question  of  tbe  reasonableness  of 
from  tbe  municipality  because  of  a  the  water  company's  chaiges." 
dispute  as  to  the  rates  charged  and  In  Penntylvania,  a  statute  au- 
for  the  non-payment  of  arrears.  Vice-  thorizes  the  courts,  upon  coiQ[daint 
Chancellor  Pitney  inquired  into  and  of  one  or  moie  consumerB  of  deficiency 
determmed  the  reasonable  rates  to  in  quality  or  quantity  of  water  fur- 
wfaich  the  water  company  was  entitled  nished,  or  of  excesmve  and  unreascm- 
for  both  municipal  and  private  service,  able  charges  therefor,  "  to  dismiss  the 
and  his  decree  was  affirmed  by  the  complaint  or  compel  the  corporation 
Court  of  Errors  and  Appeals.  Long  to  correct  the  evil  complained  of"  ss 
Branch  v.  Tintem  Manor  Water  Co.,  the  evidence  may  require,  Whatevw 
70  N.  J.  Eq^  71,  afi'd  71  N.  J.  Eq.  790.  may  be  the  power  of  the  courts  to  fix 
But  in  a  later  case  the  same  Vice  the  extent  of  the  reduction  of  a  par- 
Chancellor  declared  that  the  reason-  ticular  chaige,  or  to  name  tbe  maxi- 
ablenesB  of  water  rates,  as  between  a  mum  charge  for  the  partjctilar  service 
ci^  and  ite  consumers  generally  can  in  controversy,  the  court  cannot  frame 
only  be  called  in  question  UDder  the  a  complete  schedule  of  rates  for  a 
New  Jersey  practice  by  certiorari  to  water  company  governing  not  only  the 
review  an  ordinance  fixing  rates,  particular  service  complained  of,  but 
Woodruff  V.  East  Oiange,  71  N.  J.  Eq.  services  of  every  kind  and  nature. 
419.  He  distinguished  the  case  before  Brymer  v.  Butler  Water  Co.,  179  Pa. 
him  from  hie  previous  decision,  say-  331.  In  Leecbburg  v.  Leechbuig 
in^:  "  The  case  is  in  marked  contrast  Water  Works  Co.,  219  Fa.  263,  a  dis- 
with  the  case  of  Long  Branch  v.  Tin-  pute  arose  between  a  borough  and  a 
tern  Manor  Water  Co.,  70  N.J.  Eq,  71.  water  company  as  to  the  charge  wbkh 
There  the  water  rates  were  fixed  by  should  be  made /or  A^dranlrm/ofa.  Tbe 
the  defendant,  a  private  water  com-  water  companyaskMa  rental  of  S3,000 
pany,  and  tbe  question  was  bow  much  per  year,  but  the  borough  refused  te 
the  water  company  ought  to  charge  in  {lay  that  sum.  The  borough  then  filed 
the  aggregate,  and  how  that  amount  its  bill  in  equity  to  restrain  the  water 
shoula  be  distributed  between  the  company  from  cutting  off  the  water 
municipality  at  large  and  the  citizens,  as  it  threatened  to  do,  and  asIoBg  the 
and  again  as  between  the  citizens  court  to  fix  a  reasonable  i«te.  The 
themselves.  Manifestly,  this  court  court  fixed  the  rental  at  11,100  with 
was  the  only  tribunal  which  could  an  additional  charge  of  $25  per  faydnuit 
stand  between  a  private  corporation  for  each  hydmnt  in  excess  of  fifty. 
and  tbe  municipahty  and  ite  citizens.  On  appeal  this  decision  was  affirmed 
Besides  the  question  of  jitriidiction  of  by  the  Supreme  Court  of  Pennsylvwoia. 
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juriadictioD  ma;  hj  statute  be  conferred  upon  a  court,  not  only  to 
determine  the  reasonableness  of  the  rates  for  past  service,  or  in  a 
case  arising  out  of  the  enforcement  of  a  regulation  which  is  alleged 
to  deprive  the  public  service  corporation  of  its  property,  but  also 
as  a  rule  to  govern  the  future  relations  between  the  public  service 
and  the  consumer.    The  Supreme  Court  of  Massachusetts  has  held 

conadet&tion  that  the  schedule  waa  iect  the  ccmp&ny  to  a  spedee  of  regu- 
the  one  eneting,  aJthough  that  was  lation  which  the  etatute  does  not  con- 
taken  into  account,  but  upon  the  fact  template.  If  the  coiirta  were  held  to 
that  it  waa  the  one  which  the  public  have  the  poweiB  which  were  assumed 
convenience  required.  The  question  in  tbia  case  it  would  lead  to  great  em- 
to  be  determined  is,  whether  a  court,  barrassment  in  the  operation  of  the 
not  invested  with  special  statutory  au-.  railway,  and  perhaps  to  distressing 
thority  nor  having  the  property  ui  ita  conflict.  ,  ,  .  tn  our  opinion,  the  in- 
control  by  receivership,  may,  solely,  junction  which  was  issued  in  this  case, 
by  virtue  of  its  general  judicial  powers,  constituting  in  substance  a  regulation 
control  to  such  an  ext«nt  and  m  such  of  the  operation  of  the  railway,  was, 
detail  the  business  of  a  transportation  in  the  first  place,  not  within  the  limits 
cori>oi«tion."  After  referrinK  to  the  of  the  judicial  power_,  and,  in  the  sec- 
distinction  to  be  found  in  the  cases  ond  place,  totally  mconaistent  with 
where  it  was  eouglit  to  enforce  a  the  power  of  regulation,  vested  un- 
apecific  and  clearly  defined  legal  duty,  mistakably  by  the  legislature  in  the 
the  learned  justice  further  said,  1'  In  executive  authorities." 
this  case  the  legislative  power  of  reg-  "The  power  to  fix  and  to  regulate 
ulation  was  not  entrusted  to  the  the  rates  which  the  inhabitants  of  a 
On  the  contrary  it  was  clearly  city  shall  pay  to  business  corporations 
rk„  .to(„i=i  i^  t[,g  Governor  for  water,  gas,  transportation,  and 
""*     of    Public  other   public  utilities  partakes  of   the 

,      ..  ..     ,  .....}  power." 

the  first  instance  witb  the  approval  of  Per  Saniom,  C.  J.,  in  Omaha  Water 
the  Governor  to  make  reasonable  and  Co.  v,  Omaha,  147  Fed.  Rep.  1,S. 
just  regulations  legardinx  the  mainte-  An  action  was  begun  by  a  city  and  by 
nance  and  operation  of  the  railway  individual  gas  and  electric  consumers 
through  the  streets.  The  operation  at  to  enjoin  a  company  from  charging 
a  railway  consists  very  lar^ly  in  the  rates  alleged  to  nave  been  unreason- 
running  of  cars,  and  the  right  of  the  able  and  excessive,  and  to  compel  it 
Truksit  Company  to  regulate,  in  the  to  furnish  to  aU  its  customers  tn  the 
first  instance,  the  operation  of  ita  future,  gas  and  electricity  at  reason- 
railway  clearly  includes  the  power  to  able  rates.  There  was  no  stipulation 
decide  upon  tune  schedules.  But  the  regulating  the  rates  to  be  charged  in 
company  cannot  finally  determine,  as  the  franchise  granted  by  the  muni- 
it  chooses,  the  manner  of  operating  its  cipality,  nor  had  the  legislature,  or 
road  in  respect  of  the  time,  speed  and  the  municipality  under  legislative  au- 
frequency  of  its  cars.  Its  primary  thority,  undertaken  to  regulate  the 
duty  is  to  operate  a  sufficient  number  rates.  It  was  held  that  the  action 
of  cars  to  meet  the  public  convenience,  could  not  be  maintained  for  the  pur- 
...  If  the  company  fails  in  the  per-  pose  of  fixing  future  rates  as  the 
formance  of  the  duty  its  performance  is  courta  had  no  power  to  do  so.  Madison 
secured  in  the  manner  pointed  out  [by  v.  Madison  Gas  &  Elect,  Co,,  129  Wis. 
statute].  .  .  .  The  precise  function,  249.  But  in  granting  an  application 
therefore,  which  was  exercised  by  the  for  a  preliminary  injunction,  the 
courts  below  is,  by  the  statute,  con-  court  may  impose  the  condition  on 
fided  primarily  to  the  Transit-  Com-  the  company  that  a  maximum  charge 
pany,  and  ultimately  to  the  discretion  fixed   by  the   cour*   "^  ""'   =-~~wi=J 

of  tne  Governor  and  Superintendent  of  perukr\ie  lUe.     In  rt . — 

Works.     The  courts  have  no  rieht  to  Rates,  108  Fed.  Rep.  720. 
intrude  upon  tbis  function,  ana  sub- 
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that  where  express  statutory  authority  is  conferred  upon  the  court, 
it  may,  at  the  suit  of  a  party  aggrieved,  not  only  determine  the  rea- 
sonableness of  the  rate  which  is  actually  charged  by  the  person  or 
corporation  rendering  the  service,  but  also  fix  and  determine  what 
are  reasonable  rates  so  far  as  the  interests  before  the  court  are  con- 
cerned. And  hence,  the  le^Iature  may  by  enactment  provide  that 
the  municipal  authorities  or  any  persons  deeming  themselves 
a^^eved  by  the  price  charged  for  water  by  any  water  company, 
may  apply  to  the  court  to  have  the  rate  fixed  at  a  reasonable  sum 
measured  by  a  prescribed  standard,  and  may  confer  upon  the  court 
the  power,  after  hearing  the  parties,  to  establish  such  maximum 
rates  as  the  court  shall  deem  proper,  which  maximum  rates  shall 
be  binding  upon  the  water  company  until  they  shall  be  revised  and 
altered  by  the  court  in  any  further  proceeding.  In  arriving  at  the 
conclusion  that  thb  statute  conferred  judicial  power  on  the  courts, 
the  court  admitted  that  upon  reading  the  statute  its  first  impression 
was  that  it  was  an  attempt  to  make  out  of  the  court  a  commission 
for  establishing  a  legislative  rule  of  conduct,  irrespective  of  any 
present  relation  between  the  parties  concerned,  and  that  it  was  no 
more  competent  for  the  legislature  to  impose,  or  for  the  court  to 
accept,  such  a  duty  than  if  the  proposition  were  to  transfer  to  the 
court  the  whole  law  making  power.  But  upon  further  considera- 
tion, and  recognizing  its  duty  to  sustain  the  statute  as  constitutional 
if  that  could  be  done  without  straining  the  meaning  of  the  law,  the 
court  reached  the  conclusion  that  the  statute  was  valid.  It  pointed 
out  that  the  provision  in  question  proceeded  upon  the  footing  that 
a  taker  of  water  from  water  companies  has  a  right  to  be  furnished 
with  water  at  a  reasonable  rate,  and  that  it  is  within  the  power  of 
the  legislature  to  require  them  to  furnish  water  to  the  takers  at 
reasonable  rates.  It  is  with  relations  between  actual  water  takers 
and  the  companies  that  the  statute  required  the  court  to  deal.  It 
did  not  undertake  merely  to  make  the  court  a  commission  to  de- 
termine what  rules  should  govern  people  not  yet  in  relation  to  each 
other,  and  who  might  elect  to  enter  or  not  to  enter  into  relations  as 
they  might  or  might  not  like  the  rule  which  the  court  laid  down;  it 
called  upon  the  court  to  fix  the  extent  of  actually  existing  rights.  It 
is  competent  for  a  court  to  pass  on  the  reasonableness  of  a  rate, 
even  when  established  by  the  le^lature,  to  the  extent  of  declaring 
it  unreasonably  low.  When  the  rate  b  establbbed  by  the  company 
and  it  has  undertaken  to  charge  the  plaintiff  a  sum  which  he  allies 
to  be  unreasonable  and  the  legislature  has  in  terms  referred  the 
dispute  to  the  court,  the  court  has  jurisdiction  to  inquire  into  the 
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matter  and  to  award  to  the  complainant  any  amount  exacted  from 
him  in  excess  of  a  reasonable  rale.'  Although  the  statute  in  ques- 
tion directed  that  the  court  "shall  establish  such  maximum  rates 
as  said  court  shall  deem  proper"  and  declared  that  such  "maximum 
rates  shall  be  binding  upon  said  water  company  until  the  same  shall 
be  revised  or  altered  by  said  court,"  and  that  language  would  sug- 
gest that  the  legislature  had  in  mind  the  establishment  of  a  rate  to 
be  charged  to  all  parties  for  the  use  of  water  for  domestic  purposes 
and  not  merely  a  rate  to  be  charged  to  the  complaining  party,  the 
court  declared  that  it  felt  bound  to  assume  in  support  of  the  act  that 
the  legislature  was  dealing  primarily  with  the  rights  of  the  party 
af^ieved  before  the  court,  and  only  secondarily  adopting  in  ad- 
vance the  rate  thus  fixed  between  the  parties  as  a  general  rate  for 
all* 

§  1330.  Wbat  wn  Beasosabls  Batas  t  0«D«ral  CoiuldwatlMiB.  — 
A  public  service  corporation  cannot  exact  a  compensation  from  con- 
sumers for  the  services  rendered  to  them  in  excess  of  a  reasonable 
rate,*  and  the  consumers  cannot  avail  themselves  of  these  services 
without  paying  reasonable  rates  therefor.  But  the  question,  What 
are  reasonable  rates  or  compensation  ?  is  one  of  extreme  complexity 
and  difficulty.  No  exact  rule  can  be  laid  down  which  is  applicable 
to  all  cases.  Each  case  must  be  decided  upon  Us  special  facts  as  it 
arises.*  The  interests  of  the  corporation  and  of  the  public  in  the 
determination  of  the  question  require  that  it  be  viewed  from  oppo- 
site standpoints,  and  two  controlling  considerations  have  been  laid 
down  representing  the  opposing  interests  to  which  all  others  are  sub- 
ordinate. As  to  the  puMu!,  a  reastmabU  rate  is  not  higher  than  the 
services  are  worth  to  them,  not  in  the  a^regate,  but  as  individuals. 
From  the  standpoint  of  the  public,  the  value  of  the  services  is  to  be 
considered  and  not  exceeded,*    As  to  the  corporation  rendering  the 

'  Janvrin,  Petitioner,  174  Mass.  514,  toiy  snawer  can  be  reached."     Ames 

citing  Reagan  v.    Fftrmera'   Loan   t  v.  Uuioa  Pae.  R.  Co.,  64  Fed.  Rep. 

Trust  Co.,  154  U.  8.  362,  397.  166,  173. 

'  Janvrin,  Petitioner,  174  Mass.  514.  '  Kennebec  Water  Diat.  o.  Water- 

•  See«up7-a,  {$  1317,  1318.  vilie,   97   Me.    185;     Brunswick   4   T. 

*  Covineton  &  L.  Turnpike  R.  Co.  Water  Dist.  v.  Maine  Water  Co.,  99 
V.  Sandtord,  134  U.  S.  fi78;  Brunswick  Me.  371.  In  San  TAego  Water  Co.  v. 
A  T.  Water  Dist.  v.  Maine  Water  Co.,  8aa  Diego,  118  Cal.  566,  684,  Van 
99  Me.  371,  380.  Diecussiiig  the  que».  Fleet,  J.,  referring  to  the  constitu- 
tion of  reasonableness  of  rates  Mr.  tional  provisions,  above  quoted,  said: 
Justice  Brewer  well  saya:  "  No  more  "The  consumers  of  water  have  rights, 
difficult  problem  can  be  presented  and  possess  equities  which  must  be 
thsD  this.  There  are  so  man;  matters  consiaered  equally  with  those  of  the 
which  enter  into  it  and  must  be  taken  company.  "They  are  t«  be  taxed  to 
into  consideration,  before  a  satisfao-  pay   Uie  amount  called  for  by  the 
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tervicet,  a  reasonable  rate  is  avck  <u  gives  it  a  fair  compensation,  for 
the  services  rendered,  gelding  a  fair  return  to  it  upon  the  value  of 
the  property  as  a  going  concern  used  for  the  public  at  the  time  it 
b  being  used.* 

These  two  principles  may,  it  lias  been  argued,  lead,  under  some 
circumstances,  to  conflicting  results.  If  public  service  be  rend»«d 
at  rates  not  higher  than  the  services  in  themselves  are  worth,  it  may 
produce  less  than  a  fair  income  or  return  upon  the  property  used 
in  the  service,  or  no  net  income  at  all.  If  that  be  &e  result,  Uie 
interests  of  the  public  are  to  be  regarded  as  superior  to  the  interests 
of  the  corporation,  and  the  right  of  the  latter  to  a  fair  rate  founded 
upon  the  value  of  the  property  used  by  it  must  yield  to  the  supo'ior 
right  of  the  public  to  have  the  services  rendered  at  a  rate  which 
does  not  exceed  the  value  of  the  services  themselves.  The  corpora- 
tion is  not  compelled  at  the  outset  to  enter  into  the  undertaking. 
It  must  enter,  if  at  all,  subject  to  the  contingencies  of  the  business 
and  subject  to  the  rule  that  its  rates  must  not  exceed  the  value  of 
the  services  rendered  to  its  consumers.  It  has  accepted  valuable 
franchises  granted  by  the  State,  —  franchises  which  are  ordinarily 
exclusive  for  the  time  being,  —  franchises  which  ordinarily  debar 
the  public  from  serving  themselves  satisfactorily  in  any  other  way,  — 
and  in  return,  it  must  perform  the  duties  to  the  public  which  it  has 
voluntarily  assumed  at  rates  not  exceeding  the  ^ue  of  the  services 
to  the  public  taken  as  individuals,  and  irrespective  of  the  remunnv- 

Bchedule  of  rates,  and  these  rates  in  What  the  company  is  entitled  to  »sk 
justice  to  tliem,  should  be  fixed  at  is  afair  return  upon  the  value  of  tiiat 
the  smallest  poswble  amount,  taldiig  which  it  employs  for  the  pubUc  con- 
into  consideration  what  is  just  and  venlence.  On  the  other  hand  what 
equitable  to  the  owners  of  tiie  the  pubhc  is  entitled  to  demand  u 
property."  that  no  more  be  exacted  frmn  it  for 

'  Smyth  V.  Ames,  169  U.  8.  466,  the  use  of  a  public  highway  than  the 
516:  San  Diego  Land  ft  T.  Co.  v.  services  rendered  by  it  are  reasonably 
National  (Sty,  174  U.  8.  739  767;  worth."  "The  rule  by  which  to  de- 
San  Diego  l4>nd  &  T.  Co.  v.  Jasper,  termine  the  question  [whetiter  a  rate 
189  U.  3.  43Q,  442;  Redlands,  L.  ^  C.  is  so  unreasonable  as  to  be  oonfisca- 
D.  Water  Co.  v.  Redlands,  121  Cal.  tory]  is  pretty  well  established  in 
366;  Spring  Valley  Waterworks  v.  this  court.  The  rates  must  be  [dainly 
San  Francisco,  124  Fed.  Rep.  674.  unreasonable  to  the  extent  that  their 
Jd  ^yth  V.  Ames,  169  U.  S.  466,  enforcement  would  be  equivalent  to 
where  the  reasonableneaa  of  certain  the  taking  of  property  for  public  use 
railroad  rates  was  tmder  consideration,  without  such  compensatian  as  under 
the  Supreme  Court  of  the  United  the  circumstances  is  just,  both  to  the 
States  said:  "We  hold  that  the  basis  owner  and  the  public.  There  must 
of  all  calculations  aa  to  the  reasonable-  be  a  fair  rate  upon  the  reasonable 
nesB  of  rates  to  be  charged  by  a  cor-  value  of  the  property  at  the  time  it 

K ration  muntaining  a  highway  under  is  being  used  for  the  public."  Per  Ur. 
^islative  sanction,  must  be  the  fair  Justice  Peckham  in  Willcoz  t>.  God- 
value  of  the  property  used  by  "  '-  --'-j-'-->  "--  -^  "">  "  =  .»  .• 
the   convenience  of  the  public 
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tion  which  it  may  itself  receive.*  On  the  other  hasd,  it  is  argued, 
that  a  rate  which  is  founded  upon  the  intrinsic  value  of  the  services 
in  themselves  may  result  in  an  excessive  profit  or  return  to  the 
corporation,  and  in  the  payment  of  dividends  which  exceed  the  rea- 
sonable expectations  of  the  incorporators.  Under  such  circum- 
stances, again,  the  rights  of  the  public  must  be  regarded  as  superior 
to  those  of  the  corporation.  A  reasonable  rate  to  the  public  cannot 
be  hi^er  than  the  services  in  themselves  are  worth  to  the  public; 
but  this  does  not  necessarily  mean  that  a  public  service  corporation 
is  entitled  to  charge  as  a  reasonable  rate  the  full  worth  of  the  ser- 
vices to  the  public.  If  the  attendant  results  of  such  a  charge  are  to 
confer  upon  the  corporation  more  than  a  fair  return  upon  the  value 
of  the  property  used  for  the  public  at  the  time  it  is  being  used,  that 
fact  b  sufficient  to  make  the  cost  of  the  services  to  the  public  more 
than  a  reasonable  rate  and  the  corporation  can  only  charge  such 
lesser  rate  as  yields  a  fair  return  to  it  for  the  use  of  its  property.' 

But  these  views  must  be  regarded  largely  as  the  expression  of 
theoretical  principles.  In  the  solution  of  concrete  problems  as  they 
actually  arise  they  have  but  little  application  or  practical  value. 
Tlie  existence  of  divergent  interests,  on  the  part  of  the  public  and 
the  corporation  must  be  recognized,  but  in  practice  it  has  been  found 
that  ifce  principal,  if  not  the  sole,  inquiry  must  be  directed  to  the 
question,  What  is  a  reasonable  compensation  to  the  corporation 
for  the  services  rendered,  all  things  considered,  including,  inter  alia, 
the  risks  and  hazards  of  the  business,  the  cost  of  production  and 
the  value  of  its  property  at  the  time  it  is  being  used  for  the  public? 
Viewed  in  the  abstract  public  services  of  all  kinds  have  a  value  which 
can  scarcely  be  calculated.  For  example,  viewed  in  the  abstract, 
water  cannot  be  valued.    It  is  an  absolute  necessity,  and  its  value 

'  Brunswick  4  T.   Water  Diat.   v.  ting  v.  Kanaaa  Gty  Stock  Yards  Co., 

Maine   Water   Co.,   99   Me.   371,   375,  183  U.  8.  79. 

381.  In  this  case,  the  court  said:  '  In  Bruoswick  &  T.  Water  Kat. 
f  A  public  service  property  may  or  v.  Maine  Water  Co.,  99  Me.  371,  381, 
may  not  have  a  value  independent  of  382,  the  court  said,  "  Profits  which  in 
the  amount  of  rates  which  for  the  the  aggregate  exceed  a  fair  return  od 
time  being  may  be  reasonably  chained,  the  company's  property  and  franchises, 
A  public  service  company  may,  under  as  already  aefinea  in  this  opinion,  do 
some  circumBtonces,  be  required  to  involve  unreasonable  rates  and  fur- 
perform  its  services  at  rates  prohibi-  nish  no  criterion  of  either  fianchise 
tive  of  a  fair  return  to  its  stock-  values  or  ^ing  concern  values.  The 
holders,  considering  their  property  as  company  la  entitled,  considering  only 
an  investment  merely."  Citing  Smyth  its  side  of  the  question,  to  a  fair  re- 
V.  Ames,  169  U.  S.  466;  Covington  A  turn  l)ased  upon  the  value  of  its 
L.  Turnpike  R.  Co.  v.  Stuidfora,  164  property  and  franchisee,  as  already 
U.  8.  578;  Chicago,  M.  4  St.  P.  R.  stated,  and  no  more.  To  ehaige  more 
Co.  V,  Minnesota,  134  U.  8.  418;  Cot-  than  necessary  to  secure  such  a  return 
would  be  unreasonable." 
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has  no  limit.  Speaking  abstractly,  it  is  priceless;  it  is  inestimable; 
to  sustain  life,  it  must  be  had  at  anj  price.  Considered  in  the  ab- 
stract the  extreme  value  of  light  must  be  also  conceded;  and  it  is 
rarely,  if  ever,  possible  to  place  a  value  upon  water  or  light  ind^ 
pendently  of  the  manner  of  its  production  and  distribution.  With 
respect  to  the  value  of  water,  a  public  water  service  differs  from  all 
other  kinds  of  service.  In  estimating  what  it  la  reasonable  to  charge 
for  a  water  service,  i.  e.,  not  exceeding  its  worth  to  the  consumers, 
water  is  to  be  regarded  as  a  product  and  the  cost  at  which  it  can  be 
produced  or  dbtributed  is  an  important  element  of  its  worth.  Leav- 
ing out  of  consideration  a  profit  or  return  to  the  pexsons  engaged 
in  the  business  of  producing  and  distributing  it,  the  cost  of  produo- 
tion  and  distribution  might  be  said  to  be  the  sole  element  bj  which 
its  value  is  to  be  determined.  The  individuals  of  a  commuoify  may, 
with  reason,  prefer  to  pay  rates  which  yield  a  return  on  the  money 
of  other  people  higher  than  the  actual  cost  they  could  serve  them- 
selves for,  rather  Uian  make  the  venture  themselves  and  risk  their 
own  money  to  loss  in  an  uncertain  enterprise.  But  if  they  do,  then 
having  the  right  or  power  through  legislation  to  at  any  time  serve 
themselves,  it  is  plain  that  the  value  of  the  services  in  themselves 
to  the  public  must  in  its  nature  be  the  cost  at  which  water  or  light 
can  be  produced  or  distributed,  plus  a  fair  return  or  compensation 
to  those  who  engage  in  the  business.  When,  therefore,  it  is  said 
that  a  reasonable  rate  to  the  public  is  not  higher  than  the  services  in 
themselves  are  worth,  the  solution  of  the  question  must,  on  that 
basis,  be  reached  through  inquiry  as  to  what  it  costs,  or  fairly  ou^t 
to  cost,  all  legitimate  items  considered,  the  public  service  corpora- 
tion to  produce  and  distribute  it,  together  with  a  fair  return  to  it 
upon  the  value  of  the  plant  and  for  the  risks  which  it  has  under- 
taken, the  hazards  of  the  business  and  the  services  which  it  renders. 
Consequendy,  in  the  cases  which  have  arisen  the  inquiry  of  the 
court  has  been  directed  to  ascertaining  whether  a  rate  is  sufficient 
to  yield  a  reasonable  return  to  the  corporation,  and  the  abstract 
value  of  the  services  to  the  public  has  received  little  or  no  considera- 
tion from  any  other  point  of  view.  What  elements  may  be  con- 
sidered as  entering  into  the  cost  of  production  and  operation,  what 
risks  and  hazards  can  be  considered,  and  what  is  a  fair  profit  or  re- 
turn are  questions  which  to  a  large  extent  must  be  determined  in 
Individual  cases  as  they  arise. 

§  1331.     What  ars  Beasonable  Batasf    Somenta  of  Tatau;  Fntp- 
•rt7  and  Franehlssa.  —  When  the  inquiry  is  directed  to  the  reasoD- 
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ableness  of  the  compensation  founded  upon  a  fair  return  to  the 
corporation  upon  the  value  of  the  property  used  for  the  public,  the 
valve  of  such  property  is  the  basia  of  that  inquiry.'  But  in  endeavor- 
ing to  arrive  at  that  value  the  question  immediately  arises  upon 
what  basis  it  sh^l  be  reached.  A  fair  criterion  b  the  value  as  be- 
tween one  who  wishes  to  purchase  and  one  who  wishes  to  sell  the 
phint,  —  not  what  could  be  obtained  for  it  under  peculiar  circum- 
stances when  greater  than  its  fau-  price  could  be  obtained,  —  not 
its  speculative  value,  —  not  the  value  obtained  from  the  necessities  ' 
of  another,  —  but  what  it  would  bring  at  a  fair  sale  when  one  party 
wished  to  sell  and  the  other  wished  to  buy.'  But  this  value  should 
not  be  fixed  upon  the  plant  merely  as  land  and  structure.  A  cor^ 
poration  engaging  in  a  public  service  has  entered  upon  a  business. 
It  is  true  that  the  business  is  subject  to  various  restrictions  for  the 
protection  of  the  public,  but  it  is  still  a  business  which  may  he  skiU- 
fvUy  or  uTiskiUfuUy  managed,  and  in  which  the  value  of  the  plant 
may  be  affected  by  the  manner  in  which  the  business  has  been  built 
up  and  developed.  In  other  words,  the  plant  as  a  strvctwe  is  inci- 
dent to,  and  forms  part  of  a  going  concern,  and  it  should  be  valued 
upon  the  basis  that  it  has  a  value  as  a  part  of  a  going  concern,  which 
will  usually  exceed  its  value  as  a  mere  structure,* 

'  Son  Diego  Land  AT.  Co.  o.  Jasper,  16.1  Fed.  Rep.  667;  Cedar  Rapids  Ga»- 

89  Fed.  Rep.  274,  ard  189  U.  8.  438;  light    Co.    v.    Cedar  Rapida    (Iowa), 

Seaboard  A  A.  L.  R.  Co.  v.  Aiabama  120  N.  W.  Rep.  B66.     On  this  ptunt, 

Railroad  Com'n,   155  Fed.  Rep.   792;  see  the  well  conwdered  opinion  of  Mr, 

Redlands,  L.  A  C.  D.  Water  Co.  b.  -lustice    Brewer,    on    the    Circuit,    in 

Redl&nds,  121  Cal.  365'   Cedar  Rapids  National   Waterworks   Co,   v.    KaJisaH 

Gaabght  Co.  p.  Cedar  Rapida  (Iowa),  City,   62    Fed.    Rep.   853     866.     The 

120  N.  W.  Rep.  966.     In  San  Diego  learned  Justice  said:    "On  the  other 

Water   Co.   r.    Son    IMego,    118    Cal.  hand,  the  city  insista  that  the  franchise 

S50,  578,  GarmOU,  J.,  s^d:    "In  the  has  ceased^  and  that  basing  the  value 

fixins  of  water  ratee  hy  a  city  as  oon-  upon  earning  is  in  effect  valuing  a 

templated    by    the    Constitution     (of  franctuae  which  no  longer  ezista,  and 

Oafifornia)  it  is  evident  that  the  valua-  which  the  city  is  not  to  pay  for;  that 

tion  of  the  plant  is  the  basic  element  the  true  wav  is  to  take  the  value  of 

upon   which   the   whole   investigation  the    pipe,    ttie    machinery,    and    teal 

rraits."  estat«,  put  together  into  a  water  works 

'  See   further,    chap,    on    Eminent  ByHlem,  as  a  complete  structure,  ine- 

Domain,  a?iie,  as  to  measure  of  com-  spective  of  any  franchise  ^  irrespective 

pensation.    The  text  states  the  rule  laid  of  anything  which  the  property  earns 

down  with  reference  to  the  acquisition  of  or  may  earn  in  the  future.  .  .  .  The 

waterworks  by  a  city  under  the  power  original  coat  of  the  construction  caimot 

of  eminent  dmnain  in  Kennebec  Water  control,  for 'original  cost'  and  'present 

Diat.  11.  Waterville,  97  Me.   185,  214,  value'  are  not  equivalent  terms.     Nor 

and  in  fixing  the  reasonable  rates  to  would   the  mere   coat   of  reproducing 

be  exacted  tiy  the  corporation  for  its  the  water  works  plant  be  a  fair  test, 

services  it   would   seem   to  be   a   fair  because   that  does  not  take  into  ac- 

method  of  arriving  at  present  value.  count  the  value  which  flows  from  the 

•  &3ring  Valley  Waterworks  v.  San  established    connections   between    the 

Francisco,  124  Fed.  Rep.  574;    Spring  pipes  and   the  buildings  of  the  dty. 

VaUey  Water  Co.  v.  San  Francisco,  It  is  obvious  that  the  mere  cost  ol  ■ 
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Attached  to  the  plant  or  tangible  property  is  the  fratickue,  or 
privilege  to  engage  in  the  bimne^a,  to  exercise  the  power  of  eminent 

Eurchaaiiig  the  land,  conatructiiig  the  therefore,  not  ffierelr  the  v&lue  of  a 
uildin^,  putting;  in  the  machmeiy,  system  which  might  "be  made  to  earn, 
and  iaymg  the  pipes  in  the  streets  —  but  that  of  a  syHtem  which  does  earn." 
in  other  words,  the  cost  of  reproduc-  So,  in  Brunswick  &  T.  Water  Di«t. 
tion  —  does  not  ^ve  the  value  of  the  n.  Maine  Water  Co.,  99  He.  371,  376 
property  as  it  is  to-day.  A  com-  (a  case  which  involved  the  reasonable- 
pleted  system  of  water  works,  such  as  ness  of  rates  for  the  purpose  of  arriv- 
tbe  company  has,  without  a  sinsle  ing  at  the  value  of  the  property  of 
connection  between  the  pipes  in  the  the  water  company  to  furnish  a  bans 
streets  and  the  buildings  of  the  city,  for  its  acquisition  by  tiie  munidpajiW 
would  be  a  property  of  much  less  value  under  the  power  of  eminent  domain), 
than  that  system  connected,  as  it  is,  the  court  said  with  reference  to  At 
with  so  many  buildings,  and  earning,  valv«  of  the  piant  as  a  etructure  arid  a*  a 
in  consequence  thereof,  the  money  going  concern:  "  As  a  structure,  it  has 
which  it  does  earn.  The  fact  that  it  is  value,  independent  of  any  use,  or  riffht 
a  system  in  operation,  not  only  with  to  use,  where  it  is  —  a  value  proba- 
a  capacity  to  supply  the  city,  but  bly  much  less  than  it  cost,  unices  it 
actually  supplying  many  buildmgs  in  can  be  used  where  it  is,  that  is,  unless 
the  city,  —  not  only  with  a  capacity  there  is  a  right  so  to  uae  it.  Neverthe- 
to  earn,  but  actually  eaminr,  —  makes  less  it  lias  value  as  a  stnicture.  But 
it  true  that  '  the  fair  and  equitable  more  than  this,  it  is  a  structure  in 
value,'  is  something  in  excess  of  the  actual  use,  a  use  remunerative  to  some 
cost  of  reproduction.  The  fact  that  extent.  It  has  customers.  It  is 
the  company  does  not  own  the  con-  actually  engaged  in  business.  It  is  a 
nection  between  the  pipes  in  the  going  concern.  Tlie  value  of  the 
streets  and  the  buildings  — -  auch  con-  structure  is  enhanced  by  the  fact  that 
nections  being  the  property  of  the  in-  it  is  being  used  in,  and  m  fact  is  esaen- 
dividual  property  owners  —  does  not  tial  to  a  going  concern  businesB.  We 
militate  agamst  the  proposition  last  speak  sometimes  of  a  going  concern 
stated;  for  who  woultf  care  to  buy,  or  value  as  if  it  is,  or  could  be  aeparate 
at  least  give  a  large  price  tor,  a  water-  and  distinct  from  structure  value,  — 
works  system,  without  a  single  connec-  so  much  for  structure  and  so  much  for 
tion  between  the  pipes  in  the  streets  going  concern.  But  this  is  not  an 
and  the  buildings  adjacent.  Such  a  accurate  statement.  The  going  eon- 
system  would  be  a  dead  structure,  cem  part  of  it  has  no  existence  except 
rather  than  a  living  and  going  business,  as  a  characteristic  of  the  structure. 
The  additional  value  created  by  the  If  no  structure,  no  goiofS  concern.  If 
fact  of  many  connections  with  build'  a  structure  in  use,  it  is  a  structure 
ings,  with  actual  supply  and  actual  whose  value  is  affected  by  the  fact 
earmngs,  is  not  represented  by  the  that  it  is  in  use.  There  is  only  one 
mere  cost  of  making  such  connections,  value.  It  is  the  value  of  the  structure 
Such  connections  are  not  compulsory,  as  being  used.  That  ia  all  there  is  of 
but  depend  upon  the  will  of  the  prop-  it."  The  tine  of  reasoning  supports 
erty  owners  and  are  secured  only  by  the  view  that  the  coat  and  value  of 
e&orta  on  the  part  of  the  owners  of  eatablishinganddevelopingthebusineaB 
the  waterworks,  and  inducements  held  as  a  going  concern,  namely,  an  asset 
out  therefor.  The  city,  by  this  pur-  or  property  which  may  be  conaidered 
chase,  steps  into  possession  of  a  water-  in  determming  the  total  investment 
works  plant  —  not  merely  a  com-  on  which  the  public  service  corpuia- 
pleted  system  for  bringing  water  to  tion  is  entitled  to  earn  a  reasonable 
the  city_  and  distributing  it  to  pipes  profit.  But  in  Cedar  Rapida  Water 
placed  in  the  street,  but  a  aystem  Co.  v.  Cedar  Rapids,  IIS  Iowa,  234, 
alr^dy  earning  a  large  income,  by  the  court  regarded  the  fact  that  the 
virtue  of  having  secured  coimectiona  business  was  eatabliahed,  and  a  "go- 
between  the  pipes  in  the  atreets  and  ing  concern"  as  of  little  or  no  impor- 
a  multitude  of  private  buildings.  It  tance  as  a  basis  for  estimating  pnmte, 
steps  into  possession  of  a  property  although  it  recognized  that  it  is  a 
which  not  only  haa  the  ability  to  earn,  material  fact  in  ascertaining  the  value 
but  is  in  fact  earning.    It  should  pay,   of  the  plant  for  the  puipoaes  <rf  sale  or 
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dtymain,  and  the  right  to  we  for  the  hutineas  of  the  company  the  atreeta 
oTid  public  ways.  Do  such  franchises  and  rights  form  a  part  of  the 
property  or  plant  in  determining  the  value  of  the  property  devoted 
to  public  use?  Unexpired  and  irrevocable  franchises  and  rights 
of  this  character  have  all  the  attributes  of  property  and  have  gen- 
erally, if  not  always,  been  so  regarded.  And  it  is  such  rights  and 
franchises  that  give  value  to  the  securities,  the  bonds  and  shares  of 
railways,  and  other  public  service  corporations.  If  it  should  be  held 
that  such  franchises  and  rights  are  not  property,  or  that  they  are  not 
to  be  considered  in  determining  the  value  of  the  property  in  fixing 
rates  and  that  only  the  value  of  tangible  property  can  be  regarded, 
a  principal  element  of  value  of  millions  of.  public  securities  would 
be  destroyed.  It  has  therefore  been  held  and,  we  think,  properly, 
that  such  rights  and  franchises  are  to  be  considered,  unless  it  has 
otherwise  been  expressly  provided,  in  determining  the  value  of  the 
property  or  plant  that  is  devoted  to  the  public  use.'    But  in  the 

condecuuttion.     Sed  qwereT    See  also  rately,  but  as  an  inddent  attaclung 

Cedar  Rapids  GasliKht  Co.   v.  Cedar  to  its  character.    Post,  i  1333. 
Rapids     (Iowa),     IW    N.    W.    Rep.        ■  Willcox  v.  ConsoUdated  Gas  Co., 

966.  212  U.  S.  19,  44,  s.  c.  157  Fed.  Rep. 

Oood  vriU  may  in  certain  cases  be  849,  146  I'ed.  Rep.  150;  Spring  Val% 

rejected  as  a  distinct  element  of  value  Waterworks     v.    San     Francisco,    124 

of  the  property  when,  as  for  example.  Fed.  Rep.   674;   Spring  Valley  Water 

the  public  service  corporation  has  a  Co.  v.  San  Francisco,   165  Fed.  Rep. 

monopoly    in    tact.      This    was    the  667. 

course  adopted  by  the  Supreme  Court         Such  also  is  the  opinion  of  Lacombt, 

of  the  United  Stat«B  in  Willcox  v.  Circuit  Judge,  in  Consolidated  Gas  Co. 

Consolidated   Gas  Co.,  212   U.   S.   19,  v.    Mayer,    146   Fed.   Rep.    160.      Hia 

62,  approving  on  that  point,  157  Fed.  observations  on  this  subject  are  inter- 

Rep.  S49.     Mr.  Justice  Peckham  said:  eating,   and  his  conclusion,   we  think, 

"  We  are  also  of  the  opinion  that  this  entirely    sovmd,    viz.,   that   unexpired 

is  not  a  case  for  valuation  of  'good  franchises  and  rights  of  this  character 

will.'  ,  .  .  The     complainant    has     a  are  property  in  the  hands  of  the  holder, 

monopoly  in  fact  and  a  consumer  muBt  and  their  value,  whatever  it  may  be, 

take  gas  from  it  or  go  without.     He  must,  among   other   things,  be   taken 

will  resort  to  the  'old  stand'  because  into  consideration.    The  learned  judge 

he    cannot    get    gas    anywhere    else,  said:    "Under  the   authorities,  in  fix- 

The  court  below  excluded  that  item  ing  the  rate  to  be  charged  for  '  pub- 

and  we  concur  in  that  action."     But  lie   service'    by   private    corporations 

we  do  not  understand  that   tlus   de-  two    elements    of    calculation    aic    of 

cisioD     excludes     from     consideration  fundamental    importance.      What    is 

such    incTcnaed     value     as     naturally  the  true  present  value  of  the  property 

attaches  to  a  plant  in  operation  as  a  embarked    in    the    enterprise?      And 

going  concern  and  transacting  a  pros-  what,  in  view  of  the  risks  of  the  buu- 

perous   business.      This   seems    to   be  ness,   is   a   fair  annual   percentage  of 

the   view   of   the   Supreme   Court   of  return     thereon?       That     percenta^ 

Iowa.    Bee  Cedar  Rapids  Gaslight  Co.  would  not  neceBsariI;y  be  the  same  m 

V.  Cedar  Rapids  (Iowa),    120  N.  W.  every  variety  of  busmess.    The  manu- 

Rep.    966,    where    the   court   refused  factum,    storage   and    delivery    of   a 

to    allow    any    sum    for    "goodwill"  highly   explosive   material   is   a   more 

to    tu/mtTie     but    declared    that    the  risky  business  than  is  the  transfoim- 

physical  property  must  be  valued  as  ing  of  flour  into  bread,  or  of  leather 

part  of  a  .'going  concern,"  not  Bepa-  into  shoes,  and  the  delivery  of  such 
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nature  of  things,  the  fair  market  value  of  the  propert;  cannot  be 
fixed  iu  the  same  manner  as  commodities  for  every  day  consump- 

products.  The  conunission  reached  for  this  franchise ;  thepefore,  heimfter 
the  coDcludon  that  eight  per  cent  was  you  ahsU  pay  us  eight  per  cent  unnnally 
a  proper  return  on  property  invested  on  J10,000,000  or  S20,000,000  or  we 
in  the  gas  buunesa.  will  evict  you  from  the  franchise'  — 
"  In  estimating  the  value  of  the  it  might  find  itself  embarraaaed  by  the 
property  of  complainant  embarked  in  provisions  of  the  CoasUtution  in  thus 
the  business  the  commission  reached  undertaking  to  avoid  the  results  of 
the  conclusion  that  the  francliisea,  its  own  improvidence.  A  francbiBe, 
under  which  it  has  laid  mains  and  is  whatever  its  value  may  be,  which  has 
delivering  gas  and  which  are  a  part  of  not  expired  or  Ispaed,  or  been  in  some 
its  property,  should  be  considered  as  way  forfeited,  is  property  in  the  bands 
of  no  value  whatever,  although  the  of  its  holder.  There  is  force  in  the 
8tat«  through  the  action  of  its  taxing  aigumect  that  when  the  State  aays: 
officers  has  declared  that  it  is  worth  -  We  will  value  this  property  at  several 
several  millions  of  dollars.  It  is  sug-  millions  of  dollars  when  we  tax  you 
geated  that  some  of  these  franchises  on  it,  but  at  nothing  at  all  when  we 
have  expired  or  lapsed  in  some  way,  fix  the  rate  you  may  charge  for  your 
That  proposition  need  not  be  con-  product  in  order  t«  receive  an  eight 
eidered  because  it  is  not  asserted  that  per  cent  return  on  your  property'  it  is 
ail  of  them  have  lapsed.  The  com-  seeking  to  accomplish  by  indirect 
plainant  has  taken  over  the  franchises  methods  what  it  might  not  be  able  to 
of  many  different  corporations  granted  accomplish  directly."  When  this  case 
at  different  times.  So  long  as, a  sub-  came  on  for  final  hearing,  the  court  in 
stantial  part  of  these  still  remain  the  substance  adopted  the  forgoing  views. 
argument  is  not  affected,  except  as  to  Consolidated  Gas  Co.  v.  New  York 
details  of  result.  The  reason  assigned  CSty,  157  Fed.  Rep.  849,  877.  Hough, 
by  the  commission  for  not  including  D.  J.,  said:  "  I  conclude  therefore  that 
the  value  of  the  franchises  is  that  I  am  compelled  to  consider  franchiaes 
f  they  were  granted  by  the  people  with-  not  only  as  property,  but  as  productive 
out  ccunpensation.'  That  is  so;  these  and  inherently  valuable  property,  and 
franchises  were  granted  very  many  to  add  their  value,  if  ascertainable, 
years  ago  at  a  time  when  there  seems  to  compl^nant's  capital  accoimt,  be- 
to  have  been  no  intelligent  apprecia-  fore  declaring  the  rate  of  return  per- 
tion  of  the  fact  that  they  might  mitted  complainant  by  the  statute 
become  enormously  valuable;  when  compldned  of."  Wben  the  case  came 
reckless  improvidence  was  the  rule,  and  before  the  Supreme  Court  of  the 
all  sorts  of  francliises  were  given  away  United  States,  212  U.  S.  IS,  44  1909, 
without  any  provision  for  securing  to  the  court  declared  that  it  couid  not 
the  State  ite  fair  share  of  uneamea  in-  be  disputed  "  that  franchises  of  this 
crement  thereon.  Nevertheless  when  nature  are  property  and  cannot  be 
the  State  offers  a  franchise  to  whom-  taken  or  used  by  others  wittiout  com- 
ever  will  take  it  without  requiring  any  pensation.  The  important  question 
money  return  thereon,  and  for  the  is  always  one  of  value." 
sole  consideration  that  the  taker  shall  In  Willcox  v.  Consolidated  Gas  Co., 
promptly,  continuously  and  fully  de-  212  U.  S.  19,  44,  that  court  held  that 
velop  it  by  the  expenditure  of  his  own  the  value  of  the  franchiae  (u  fixed  taut 
money,  and  such  offer  is  accepted  and  delermin^  by  conaaHdating  corpora- 
tbe  terms  of  the  agreement  carried  tiont  for  the  purpose  of  consolidation 
out  by  the  taker,  there  results  a  con-  pursuant  to  an  expreas  statute  should 
tract,  which  —  with  due  consideration  be  regarded  as  final  and  conclusive  as 
of  all  proper  conditions  and  limitations  to  the  value  of  the  franchisee  at  the 
inherent  in  the  nature  of  the  particular  time  of  consolidation.  It  differed, 
contract  ^  is  as  much  within  the  pro-  however,  from  the  trial  court  in  ila 
tection  of  the  Constitution  as  are  all  method  of  ascertaining  the  value  of 
other  contracts.  It  the  State  twenty-  the  francliise  and  heldi  upon  its  view 
five  or  fifty  years  thereafter  should  of  the  facte,  that  the  fair  value  of  the 
say  to  the  taker:  '  We  were  very  im-  franchise  at  the  time  of  the  hearing 
provident  in  not  providing  that  you  was  that  fixed  by  the  conaoUdation 
should  pay  us  something  each  year  agreement,    altbougb    the    consolidft- 
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tion.     Water  and  gas  light  plants  are  not  bought  and  sold  every 
day,  and  the  fair  market  value  must  be  arrived  at  by  some  means 

tion    had    been    effected    more    than  by  the  legialtLture.     Heontimej  how- 

tweaty  years  previoUBty.  ever,  the  property  and  franohisBs  of 

The  ataemed  valve  of  franehitei  for  the  company  had  been  mortgaged,  to 

jmrpoaea  of  taxation  doea  not  contiol  secure  an  iaaue  of  bonds.     It  was  held 

m  determining  their  value  for  the  pur-  that  the  right  to  amend  or  repetd  did  not 

pose  of  sBcertaining  the  reasonableness  give   the  legialaturB  the  right  to   de- 

of  a  rate.    Thus  in  ^lUcox  v.  Consoli-  prive  the  company  of  its  franchise  to 

dated  Gas  Co.,  212  U.  S.  19,  61,  Mr.  occupy  the   atreeta.     On  the  part  of 

Justice  Peekham    eaidr     "The    com-  the  State,  it  waa  contended  that  a 

K'  dnant  also  contends  that  the  State  franchise  of  tliat  kind  was  a  mere 
ving  taxed  it  upon  ita  francluBes  license  or  privilege,  enjoyable  during 
cannot  be  heard  to  deny  their  exiatence  the  hfe  of  tne  grantee  only  and  revoca- 
or  their  value  as  toi^.  The  fact  that  ble  at  the  will  of  the  State.  To  that 
the  State  has  taxed  the  company  upon  suggeation,  the  Court  aaid  fp.4ll; 
ita  franchises  at  a  greater  value  than  "  We  believe  this  proposition  to  he  not 
is  awarded  them  here,  is  not  material,  only  repugnant  to  justice,  and  reason 
Thoae  taxes,  even  if  founded  upon  an  but  contrary  to  the  uniform  course  of 
erroneous  valuation,  wete  properly  authority  in  this  country."  See  further 
treated  by  the  company  as  i»rt  of  ite  as  to  this  important  case,  ante,  §  1266. 
operating  expenses,  to  be  paid  out  of  In  People  v.  Deehan,  163  N.  ¥.  62S, 
ita  earmngs  before  the  net  amount  532,  the  court  said:  "Such  a  franchise 
could  be  arrived  at  applicable  to  divi-  is  property  that  cannot  be  destroyed, 
dends,  and  if  such  latter  sums  were  not  taken  from  it,  or  rendered  useless  by 
sufficient  to  permit  the  proper  return  the  arbitrary  act  of  the  village  au- 
on  the  property  used  by  the  company  thorities  in  refusing  the  permit  to  place 
for  the  public,  then  the  rate  would  be  the  conductors  under  the  streete.  In 
inadequate.  A  future  assessment  of  Parker  v.  Elmira,  C.  &  N.  R.  Co.,  166 
the  value  of  the  franchises,  it  is  pre-  N.  Y,  274,  280,  the  court  said  that  a 
Bumed,  will  be  much  lessened  if  it  is  fianchise  is  "entitled  to  the  same  pro- 
seen  that  the  clear  profits  upon  which  tection  from  invasion  aa  any  other 
that  value  was  based  are  largely  re-  species  of  property." 
duced  by  legislative  action.  In  that  And  on  like  pnnciples  it  is  held  that 
way  the  consumer  will  be  benefited  by  a  corporation  oarmot  be  deprived  of 
raying  a  reduced  sum  (although  in-  its  franchises,  in  condemrtatjon  pro- 
airecUy)  for  texea,"  ceedinga,  witnout  juat  compensation. 
SpeeuiZ  franchUea  represent  the  Monongahela  Nav.  Co.  v.  United 
ri^ht  to  lay  and  maintain  the  mains,  States,  148  U.  S.  312;  Spring  Vall^ 
rails  or  structures  of  the  company  in  Waterworks  v.  San  Francisco,  124  Fed. 
the  streets  of  the  city,  and  such  Iran-  Rep,  674;  Matter  of  White  Plains 
chises  are  piBperty,  in  every  respect.  Water  Com'rs,  176  N.  Y.  239,  In  the 
MonongahelaNav,  Co.  V.  United  States,  case  of  the  Monongahela  Navigation 
148  U.  S.  312;  People  v.  O'Brien,  III  Company,  it  appeared  that  Congress 
N.  Y.  1 ;  People  v.  Deehan,  163  N.  Y.  had  passed  an  Act,  authorising  the 
528,  632 ;  Parker  v.  Elmira,  C,  A  N.  R.  United  States  to  acquire  by  condemna- 
Co.,  165  N.  Y.  274;  Matter  of  White  tion  proceedings  a  lock  and  dam  con- 
Plains  Water  Com'iB,  176  N.  Y.  239.  structed  by  the  Navigation  Company 
In  People  e.  O'Brien,  111  N.  Y.  1,  pursuant  to  authority  derived  from 
»upra,  the  court  said,  in  referring  to  the  State  of  Pennsylvania,  which  hod 
the  Broadway  Railway  franchises  authorized  the  company  to  collect 
(p.  40)  that  such  francbiaes  "  have  tolls  for  the  use  of  the  lock.  A  pro- 
been  uniformW  regarded  as  indestruc-  virion  was  inserted  in  the  Act  of  Con- 
tjble  by  legislative  authority  and  as  gress,  that,  in  estimating  the  sum  to  be 
constituting  property  in  the  highest  paid,  nothing  should  be  allowed  for  the 
sense  of  the  term."  In  that  case,  a  franchise  of  collecting  tolls.  The  Al- 
right to  lay  and  maintain  the  tracks  of  tomey  General  attempted  to  susttun 
a  railroad  in  Broadway  had  been  con-  this  provision  under  the  broad  oom- 
ferred  upon  the  Broadway  Railroad  merce-clause  of  the  Constitution,  giv- 
Company.  Subsequently,  the  charter  ing  the  Government  absolute  power 
mo,  under  reserved  power,  revoked  to  control  all  navigable  streams.    But 
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other  than  by  iimply  asking  the  question  for  what  price  the  plant 
would  sell.  In  arrivmg  at  the  value  all  the  elements  must  be  taken 
'  into  consideration;  all  the  facts  having  relation  to  the  history  of 
the  corporation,  the  cost  of  construction,  betterments  upon  its  prop- 
erty, the  cost  of  reproducmg  the  works,  the  existence  of  other  sources 
of  supply,  the  return  upon  its  capital  which  it  has  hitherto  earned, 
should  (Jl  be  considered  and  receive  such  weight  as  to  the  court  shall 
seem  proper.*  From  all  these  various  elements  and  others  which 
we  proceed  to  notice,  and  any  others  which  may  affect  the  particular 
case,  it  is  the  du^  of  the  tribunal  fixing  the  rate,  or  of  the  court 
reviewing  its  reasonableness,  to  determine,  among  other  things, 
what  is  the  fair  valve  of  the  property  veed  for  the  piddie  at  the  time 
it  is  being  used,  and  upon  whidi  value  the  owner  is,  among  otho- 
things,  entitied  to  a  fair  return.* 

It  is  a  consideration  not  to  be  overlooked  that  when  private  capital 
is  invited  to  embark  in  the  construction  of  works  of  |Hiblic  utility. 
It  inevitably  takes  the  sole  risk  that  the  enterprise  may  not  pay,  that 
is,  that  the  property  may  not  be  worth  what  it  cost,  or  yield  a  fair 
return  on  such  cost.  As  the  company  stands  to  take  the  loss,  it  is 
just  and  reasonable  that  if  the  property  increases  in  value,  the  com- 
pany is  entitied  to  have  such  increased  value  considered  among 
other  things  in  determining  the  sum  on  which  it  b  entitled  to  make 
a  reasonable  profit  or  have  a  reasonable  return  for  the  use  of  property 
devoted  to  the  public  service. 

§  1332.  What  ua  E«aionabla  Bat«i  f  Goit  of  Oonsttnetlon.  —  An 
element  of  primary  importance  for  consideration  is  and  probably 

the  Supreme  Court  held  that  even  that  ent  as  eomitared  with  the  origiD&l  cart 
great  power  would  not  authoiize  the  of  conatnition,  the  probable  eanuog 
Federal  Government  to  take  even  a  capacity  of  the  property  under  par- 
franchise  to  take  tolls  without  making  ticular  rates  prescribed  by  statute,  and 
just  compensation  for  it.  On  the  ques-  the  sum  required  to  meet  operating 
tion  whether  a  city  must  _pay  for  the  ei^nses,  are  all  matters  for  conader- 
franchise  of  a  public  service  corpora-  ation,  and  are  to  be  nven  such  weight 
tion  when  it  acquires  its  property  by  as  may  be  just  and  nght  in  each  case, 
condemnation  or  under  a  reserved  We  do  not  say  that  there  may  not 
power  to  purchase,  see  aTiie,  jj  1312,  be  other  matters  to  be  regarded  in 
1313.  estimating  the  value  of  the  property." 


'  In  Smyth  v.  Ames,  169  U.  S,  466,  The  eamttiga  of  the  company  i 

avi  (a  very  carefully  considered  case),  past  may  also  be  taken  into  con 

speaking  of  the  elements  by  which  the  ation  in  determining  the  reasonableneas 

-_- — «„tl„^ „f    _K» 4_    U_    -U.._ 1  _c  *U_    —^t^         T  „_^....»„-*.    t    ITT     \T     i-i-.« 


ksonablenesB  of  rates  to  be  charged  of  the  rate.    Ltwansport  &  W.  V.  Gas 

bj;  a  railroad  company  is  to  be  ascer-  Co.  v.  Peru,  89  Fed.  Rep.  185. 
tained,   the  Supreme  Court,  evidently        *  If  at  the  time  when  the  rate  is 

upon  great   deliberation,  said:     t'  In  established  there  has  been  an  incrawe 

order   to    ascertain    that    value,    the  in  the  vofue  of  the  properly  beyond 

original    cost    of    construction,    the  the  cost  to  the  company,  the  com- 

amount  expended    in    permanent  im-  pany  is  entitled  to  the  benefit  of  such 


provements,  the  amount  and  market  increase  aa  a  Keneral  rule.    Willeox  n 
value  of  its  bonds  and  stock,  the  prea-  Consolidated  Gas  Co.,  212  V.  S.  19,  52. 
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dways  will  be  the  eoH  of  eoruiructing  the  vxtrkt,  or  the  amount  really 
and  necessanly  invested  in  the  enterprise.  The  courts  have  uni- 
formly held  that  this  is  one  of  the  principal  matters  to  be  taken  mto 
consideration.'  The  cost  of  construction  does  not  merely  mean  the 
original  cost  of  constructing  the  works  up  to  the  time  of  the  first 
operation.  The  cost  of  betterments  and  improvements  made  to  the 
works  subsequently  thereto,  which  are  in  the  nature  of  permanent 
improvements  and  additions,  must  be  taken  into  consideration 
and  their  present  value  added  to  the  original  cost.*  And  it  has  been 
held  that  it  is  the  duty  of  the  company  to  make  reasonable  provisum 
for  increased  demands  upon  its  service  in  the  future,  and  reasonable 

'  San  Diego  l*nd  &  T.  Co.  v.  Na-  thovid  be  had  to  the  preaent  e^eney  of 
tiona]  City,  174  U.  8.  739,  757;  Stan-  the  tyatem,  the  length  of  time  oeces- 
islaus  County  v.  San  Joaquin  &  K.  R.  sary  to  construct  tM  same  de  novo,  the 
Irr.  Co.  192  U.  8.  201;  Cedar  Rapids  tame  and  cost  needed  after  cooBtnio- 
Water  Co.  «.  Cedar  Rapida,  IIS  Iowa,  tion  to  develop  such  new  system  to  the 
234,  260 ;  Kennebec  Water  Dist.  v.  level  of  the  preaent  one  in  respect  to 
WaterviUe,  97  He.  185;  Brunswick  ft  btiainesa  and  mcome  and  profits,  if  any, 
T.  Water  Dist.  v.  Uaine  Water  Co.,  90  which  by  its  acquirement  as  a  Eoing 
Me.  371 ;  Griffin  v,  Goldsboro  Water  concern  would  accrue  to  a  purcbaaer 
Co.,  122  N.  Car.  206.  Where  the  prop-  during  the  time  required  for  such  de- 
erty  and  plant  of  the  corporation  have  velopment  of  bumnees  and  income.  It 
been  sold  by  judicial  process,  e.  g.,  sud  that  these  elements  were  not  con- 
under  foreclosure,  the  opinion  has  been  trolling,  that  their  weight  and  value  de- 
expressed  that  the  price  realized  at  pend  upon  the  varying  circumstances 
such  sale  is  evidence  and  possibly  more  of  each  particular  case  and  for  the 
important  evidence  of  value  than  the  purpose  of  arriving  at  the  present 
original  cost  of  the  property.  San  value  through  a  conwderadon  of  the 
Diego  Land  ft  T.  Co.  v.  Jasper,  189  original  coat  of  conatructjon,  these 
U.  S.  439,  443.  See  also  Dow  v.  matters  should  be  taken  into  account, 
Beidelman,  125  U.  S.  680.  because    a    plant     aa    such    already 

*  In  San  Diego  Water  Co.  v.   San  equipped  for  business  is  worth  more  if 

Diego,  lis  Cal.  556,  672,  Van  FUtl,  J.,  the  business  be  a  profitable  one  than 

says:    "In  cases  of  the  present  char-  the    mere   cost    of   construction.      In 

acter  under  the  head  of  opeiating  ex-  Brunswick  &  T.  Water  Dist.  v.  Maine 

penses    the    company    is    entitled    to  Water  Co..  99  He.  371,  383,  the  court 

charge   for  keeping   the   plant   in   its  declared  tnat  interest  on  the  Tnoney  tx- 

normal  condition;    and  the  sinking  of  -pended  during  amstrudion  is  a  proper 

new  wells,  the  building  of  new  reser-  element  of  cost,  saying:    '.'  A  fair  rate, 

voire,  the  erection  of  t^ditional  build-  usually  the  prevailing  rate  of  interest, 

ings,  and  the  substitution  of  larger  and  upon  the  money  invested  in  the  plant 

better  pipe  (to  the  extent  of  the  tUffer-  during  construction  and  before  comple- 

ence),  do  not  come  under  the  head  of  tion,  la  as  much  a  part  of  the  cost  of 

operating    expenses,    but    should    be  construction,   as   is   the   money   itself 

cbarged  to  construction  account.     If  which  is  expended  for  materials  and 

this  were  not  so,  a  water  plant  inferior  labor."    See  also  San  Diw>  Iiand  &  T. 

in  all  things  in  a  few  years  could  be  Co.  v.  National  aty,  174  U.  S.  739,  757. 

transformed  into  a  water  plant  superior  In   conaidering    the    value    of   better- 


tage  to  the  owner  and  a  burden  to  the  co7~poTaiion  and  available  for  division 

rate  payer  neitjier  contemplated  nor  among  the  stockholders  aa  dividends, 

justined  by  the  law."  is  u«ed  to  pay  for  the  immovemenU,  and 

In  Kennebec  Water  Dist.  v.  Water-  stock  issued  to  the  stocldKilders  in  lieu 

viUe,97Me.l86,217,thecourtdecl8red  of  cash.    Btymer  u.  Butler  Water  Co., 

that  in  arriving  at  the  cost  of  construe-  179  Pa.  331. 

tion  or  structure  value,  i ■"" — '"~ 
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expenditures  for  construction  to  provide  for  the  increase  should  be 
included  in  the  cost  of  the  works  upon  which  the  public  service 
corporation  is  entided  to  a  return.  But  this  allowance  for  increased 
service  must  be  carefully  limited  and  kept  within  bounds.'  But  the 
original  cost  of  the  works  is  not  conclusive,  even  for  the  purpose  of 
determining  their  value  at  the  time  of  original  construction.  It  is 
competent  evidence,  but  it  is  not  necessarily  a  controlling  criterion. 
It  is  subject  to  inquiry  as  to  whether  the  works  were  built  pru- 
dently {ind  whether  they  were  built  when  prevailing  prices  were 
high  so  that  actual  cost  in  such  respects  may  exceed  present  value.' 

'  I^ng   Branch   v.   TiDtem   H&noi  would   be  a  fair  return,  uodoubtedlr 

Water  Co.,  70  N.  J.  Eq.  71,  77,  Sfi,  the  amount  of  monejr  actually  ftud 

aS'd  71  N.  J.  Eq.  790.  wisely  expended  is  a  pnnuuy  oonmder- 

■  Kennebec  Wat«r  Dist.  v.  Water-  ation.    Actual  cost  bean  upon  reaaoo- 

ville,  97  Me.  185,  207.    In  Stanislaus  ableness  of  rates,  as  weU  as  upon  the 

County  V.  San  Joaquin  &  K.  R.   Irr.  present  value  of  the  structure  as  such. 

Co^  192  U.  S.  201,  214,  the  court  said:  It  thus  bears  upon  what  is  a  fair  le- 

t'  The  original  cost  may  have  been  too  turn    upon    the    investment,    and    ao 

great;    mistakes  of  construction,  even  upon  the  value  of  the  property.    In  es- 

thouEh  honest,  may  have  been  made,  tmiating  structure  ralue,   prior  cost 

which  necessarily  enhanced  the  cost;  is   not   the   only   criterion   of  present 

more  property  may  have  been  acquired  value,  and  present  value  is  what  is  to 

than  necessary  or  needful  for  the  pur-  be  ascertajned.    The  present  value  may 

poee   intended.      Other   circumstances  be  affected  by  the  rise  or  fall  of  prices 

might  exist  which  would  show  the  origi'  of  materials.    If  in  such  way  Uie  pies- 

nal  rat«B  much  too  large  for  fair  or  ent  value  of  the  structure  is  greater 

reasonable  oompensation  at  the  prea-  th&n  the  cost,  the  company  is  entitled 

ent  time."    In  Brunswick  &  T.  Water  to  the  benefit  of  it.     If  1^  than  the 

Dist.  V.  Uaine  Water  Co.,  99  Me.  371,  cost,  the  company  must  loee  it.     And 

376,  the  court  pointed  out  that  in  con-  the  same  factora  should  be  consideied 

aidering  the  cost  of  construction  other  in   estimating  the    reosonableneoa   of 

qualifying  elements  must  also  be  taken  returns." 

into  account,  saying:  "  It  is  true  that  In  San  Diego  Water  Co.  v.  San 
the  fair  value  of  the  property  used  is  Diego,  118  Cal.  556,  572,  Van  Fleet,  J., 
the  bams  of  calculation  as  to  reason-  discussing  the  question  of  the  cost  <rf 
ableness  of  rates,  but  this  is  not  the  the  plant,  said:  "  It  does  not  follow 
only  element  of  calculation.  There  are  that  in  every  case  the  company  will 
others,  as  for  instance,  the  risks  of  the  be  entitled  to  credit  for  all  of  its  cur- 
incipient  enterprise,  on  the  one  hand,  rent  expenditures,  or  to  receive  a  com- 
and  whether  all  the  property  used  is  pensation  based  on  the  entire  cost  of 
reasonably  necessary  t«  the  service,  its  works.  Reckless  and  unnecessary 
and  wheUier  as  a  structure  it  is  un-  expenditures  not  legitimately  incurred 
reasonably  expensive,  on  the  other,  in  the  actual  collection  and  distribu- 
For  a  simple  illustration,  suppose  that  tion  of  the  water  furnished,  or  in  the 
a  five  hundred  horse  power  engine  was  acquisition,  construction,  or  i>re8erv&- 
used  for  pumping  when  a  one  nundred  tion  of  so  much  of  the  plajit  as  is  neces- 
horse  power  enguie  would  do  as  well,  saty  for  that  purpose,  cannot  be  al- 
As  property  te  be  fairly  valued  the  lowed."  In  the  same  caae,  Oorouttf, 
larger  engine  might  be  more  valuable  J.,  said  (p.  678):  "The  on^nal  coot 
than  the  smaller  one.  yet  it  could  not  of  construction  is  simply  an  item  to 
be  said  that  it  woula  be  reasonable  lo  be  considered  in  fixing  the  present 
compel  the  public  to  pay  rates  based  valuation.  It  is  a  circumstance  strong 
upon  the  value  of  the  unnecessarily  ex-  or  weak,  entering  into  the  final  oon- 
penaive  engine."  clumon  of  the  municipality  upon  the 

In  ibe  same  case  (p.  379),  the  court  question." 
further  said:     !' In   determining  what 
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And  the  inquiry  as  to  the  cost  must  be  limited  to  the  property 
actually  employed  in  collecting  and  distributing  the  water  or  light 
Property  which  has  been  acquired  for  that  purpose  but  the  use  of 
which  has  been  abandoned  cannot  be  taken  into  consideration.' 

§  1333.  What  ai»  B«uonabIs  Bftt«i?  Ooat  of  Beprodactlon  of 
Woiki.  —  Another  element  of  importance  in  determining  the  present 
value  of  the  works  ia  the  cost  of  reprodvciiig  the  -plant  at  the  present 
time.'  But  it  has  been  suggested  that  this  element  should  be  con- 
fined to  the  cost  of  reproducing  a  plant  simUar  to  that  aetuaily  in 
existence,  and  that  the  inquiry  should  not  be  extended  to  include 
the  cost  of  reproducing  a  system  of  water  works  serving  the  same 
end,  but  on  a  different  plan.*  But  the  cost  of  reproduction  is  not 
always  a  fair  measure  of  the  present  value  of  a  plant  which  has  been 
in  use  for  many  years ;  in  considering  this  element  of  value  due  allow- 
ance must  be  made  for  depreciation.*  The  cost  of  reproduction  is 
not  to  be  regarded  as  the  limit  of  value.  The  value  of  the  property, 
which  is  the  controlling  factor,  is  its  value  as  a  going  concern,  and 
not  merely  as  structures  independently  of  the  business.  Therefore, 
the  cost  of  reproduction  does  not  necessarily  give  the  value  of  the 
property  as  it  is  at  the  present  time.  If  well  managed  and  yielding 
a  proper  return  to  the  stockholders,  the  cost  of  reproduction  will 
usually  be  less  than  the  fair  value.* 

'  Spring  Valley  Watef  Co.  v.  San  Rapida,  118  Ioto,  234,  260;  Kennebec 

Fnncuco,  165  Fed.  Itep.  667;  Cedar  Water  XXst.  v.  Waterville,  07  He.  185, 

Rapids  GasUght  Co.  v.  Cedar  Rapid^  208. 

(Iowa),  120  N.  W.  Rep.  966.  In  ■  Kennebec  Water  Diet.  v.  Watar^ 
Ssji  Diego  Water  Co.  v.  Sao  Die^,  ville,  97  He.  185,  216.  In  this  case  the 
118  Cal.  656,  572,  Van  Fleet,  J.,  said:  court,  in  answer  to  the  contention  that 
!*  Nor  can  the  investment  on  which  the  the  coat  of  reproducing  a  system  of 
compviy  is  entitled  tc  base  its  com-  works  upon  another  plan  but  capable 
pensation  be  held  to  include  property  of  furnishing  the  same  service  should 
not  now  actimlly  employed  in  collect-  be  conmdered,  said,  "  We  think  the 
ting  or  distributing  the  water  now  inquiiv  along  the  line  of  reproduction 
being  supplied,  however  useful  it  may  sboula,  however,  be  limited  to  the  re- 
have  been  in  the  past,  or  may  yet  placing  of  the  present  system,  by  one 
be  in  the  future.  It  is  the  money  substantially  like  it.  To  enter  upon  a 
reasonablj^  and  properly  OTpended  in  comparison  of  the  merits  of  difierent 
each  year  in  collecting  and  distributing  systems,  to  compare  this  one  with 
the  water  which  constitutes  the  cur-  more  modem  systems,  would  be  to 
rent  expenses  which  may  be  allowed'  open  a  wide  Aoot  to  speculative  in- 
and  it  IS  the  mone^  reasonably  ana  quiiy  and  lead  to  discusnons  not  ger- 
properly  expended  in  the  acqmsition  mane  to  the  subject." 
and  construction  of  the  works  actually  *  Knoxville  f.  Knoxville  Watw 
and  properly  in  use  for  tiiat  purpose,  Co.,  212  U.  S.  1,  10.  As  to  depnciaHon 
wfaicb  constitutes  the  investment  on  in  works  see  post,  i  1336. 
winch  the  compensation  is  to  be  'In  Kennebec  Water  Dist.  v.  Water- 
computed."  ville,   97   He.    185,   208,   215,   it   waa 

*  &nytii  r.  Ames,   169  U.   S.   466,  painted  out  that  in  connection  wi'Ui 

646;  Cedar  Rapids  Water  Co.  v.  Cedar  the  cost  of  reproduction  miut  be  takoi 
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§  1334.  What  an  Beuouiblo  Bates?  Blaks  and  InddanU  ot  Btul- 
iwh;  Other  Bootmb  of  Bnpply.  —  A  further  element  for  consideration 
in  determining  tlie  value  of  the  property  devoted  to  public  use  is 
the  risk  attached  to  the  original  erUerpriae  and  the  reasoaablj  just 
expectationa  which  those  who  made  the  investment  had  in  mind 
when  so  investing,'    The  construction  of  a  water  or  light  plant  is  an 

into  connderation  the  fact  that  the  terprise,  it  there  were  any.    It  ia  ctun- 

E'lant  IB  a  goine  concern  in  deteimining  mou  Bense  that  they  who  invest  their 
be  present  value  of  the  property  used  money  in  hazardous  enterpriaes  may 
by  the  corporation.  To  consider  reasonably  be  entitled,  for  a  taiDe  at 
merely  the  question  of  tlie  cost  of  re-  leaat,  to  larger  returns  than  would  be 
producing  the  works,  leaves  out  of  ac-  the  case  if  the  success  of  the  und^p- 
count  the  fact  that  the  plant  rendering  taking  were  assured  from  the  begia- 
the  service  is  a  "  going  concern  "  and  it  ning.  The  plaintiff  concedes  that  auch 
seeks  to  substitute  one  of  the  elements  risks  may  be  considered  in  valuing  the 
of  value  for  the  measure  of  value  it-  franchise.  But  inasmuch  as  the  value 
self.  The  mere  cost  of  purchasing  the  of  the  franchise  depends  chiejly  upon 
land,  constructing  the  building,  put-  the  net  income  which  may  be  pro- 
ting  in  the  mactunery,  and  laying  the  duced  by  its  exbrciae  at  reasonable 
pipes  in  the  streets  —  in  other  wonis,  rates,  as  has  already  been  stated,  it 
the  cost  of  reproduction  —  does  not  follows,  we  think,  that  the  reasonable- 
give  the  value  of  the  property  as  it  is  ness  of  the  rate  may  be  affected  by  the 
to-day.  A  completed  system  of  water  degree  of  risk  to  which  the  ongiiial 
works,  auch  as  the  company  has,  enterprise  was  naturally  subjected, 
without  a  single  connection  between  This  does  not  mean  unforeseen  or 
the  pipes  in  the  streets  and  the  build'  emei^ent  risks,  but  such  as  may  have 
ingB  of  the  city,  would  be  a  property  been  justly  contemplated  by  thoee  who 
of  much  less  value  than  that  system  made  the  original  investment.  We 
connected,  as  it  is,  with  so  many  build-  use  the  word  diiejly  because  we  appre~ 
ings,  and  earning  in  consequence  hend  that  a  franchise,  even  (^  an 
ttwreof  the  money  which  it  does  earn,  unprofiteble  business,  might  have  a 
The  fact  that  it  is  a  system  in  opera-  temporary  value  for  some  purposes. 
tion,  not  only  with  a  capacity  to  supply  But  that  condition  does  not  seem  to 
the  city,  but  actually  supplying  many  exist  in  this  case.  The  element  of  risk, 
buildings  in  the  city  —  not  only  with  however,  is  not  controlling.  It  is  oi^f 
a  capacity  to  earn,  but  actually  earn-  one  element.  It  is  to  be  fairly  con- 
ing—  makes  it  true  that  the  "  fair  and  stdered  in  connection  with  the  other 
eauitable  value "  is  something  in  excess  elements  named.  To  say  just  bow 
of  the  cost  of  reproduction.  Supra,  much  allowance  should  be  made,  aitd 
f  1331.  for  how  long  a  period,  requires  the 
>  Stanislaus  County  v.  San  Joaquin  exercise  of  a  careful,  conservative,  and 
&K,  R.liT.Co.,lS2n.  S.201;  Kenne-  discriminating  jud^eat  If  allow- 
bec  Water  Dist.  o.  Wat«rville,  97  Me.  ance  be  sought  on  account  of  this  ele- 
186,  206,  209,  ment  of  original  risk,  we  think  it  wiD 
Speaking  of  the  element  of  risk  in  be  peimissible  at  the  same  time  to  ID- 
the  enterprise  as  affecting  the  reason-  quire  to  what  extent  the  company  haa 
ablenesH  of  the  rates,  the  court  said,  in  already  received  income  at  rat«s  in 
I^nnebec  Water  Diet.  o.  Waterville,  excess  of  what  would  otherwise  b« 
07  He.  1S5,  205,  —  a  case  where  the  reasonable,  and  thus  has  already  re- 
reasonableness  of  the  rates  arose  in  ceived  compensation  for  this  risk." 
connection  with  the  compensation  to  These  views  seem  to  meet  with  sup- 
be  paid  for  the  franchises  and  property  port  in  the  opinion  of  the  Supreme 
of  we  water  company  upon  condemna-  Court  of  the  United  States  in  Stauia- 
tion  by  the  city,  —  "Tfiere  is  another  laus  County  v.  San  Joaquin  A  K.  R. 
matter  which  we  think  may  fairly  be  Irr.  Co.,  192  U.  B.  201.  In  that  case, 
considered  in  connection  with  the  the  statute  under  which  the  eoipora- 
reasonableness  of  the  rates.  We  think  tion  was  organized  conferred  power  to 
something  may  be  allowed  in  this  re-  collect  and  receive  rates  whiicn  should 
spect  for  the  risks  of  the  ori^nal  en-  be  subject  to  r^;utation  by  the  board 
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enterprise  involving  hazard ;  and  those  who  invest  their  money  in  a 
haziutlous  enterprise  of  that  nature  are  reasonably  entitled,  for  a 
time  at  least,  to  larger  returns  than  would  be  the  case  if  the  success 
of  the  undertaking  were  assured  from  the  banning.  But  the  risks 
which  may  be  Considered  are  such  as  may  have  been  justly  con- 
templated at  the  time  of  the  investment;  and  inquiry  would  seem 
to  be  permissible  whether  the  company  has  already  been  compen- 
sated for  the  risk  so  undertaken  by  receiving  income  in  the  past  at 
rates  in  excess  of  what  would  otherwise  have  been  reasonable.  Ac- 
cording to  some  decisions,  another  element  for  consideration  is  the 
manner  in  which  the  enterprise  has  been  conducted,  whether  skil- 
fully or  ne^igently,  whether  well  or  badly.  A  public  service  cor- 
poration is  engaged  in  a  business  with  the  ordinary  incidents  of  a 
business,  and  the  character  of  the  management  leaves  its  imprint 
upon  the  property,  making  it  more  or  less  valuable  according  to  the 
skill  with  which  the  business  has  been  conducted.'    The  existence 

at    GUpBrviaorB    oF    the    county,  "but  provided  by  the  Act  of  1862,  B  very  un- 

which  Bhall  not  be  leduced  by  the  bu-  reaaonfU>]e  overcharge," 

Eervisors  so  low  as  to  yield  to  the  stock-        That  the  risk  attoched  to  the  bust- 

olden  less  than  one  and  one  half  per  nees  is  an  element  in  determining  a 

cent  per  month  upon  the  capital  actu-  reasonable    return    is   expressly    held 

ally    m vested."      A    statute    enacted  in   Willcox   v.   Consolidated   Gas   Co., 

BumequentJy   to   the   construction   of  212  U.  8.  19,  49,  where  tiie  court  says: 

the    works    by    the    corporation    au-  ".  The  less  risk,  the  less  right  to  any 

thorized  the  supervisors  to  reduce  the  unusual  returns  upon  the  investments. 

rates,  but  not  below  a  minimum  of  six  One  who  invests  his  money  in  a  bud- 

per  cent  per  annum.     In  conudering  ness  of  a  somewhat  hazardous  char- 

tbe   reasonableness   of   the   reduction,  acter  is  vety  properly  held   to   have 

PeefcAom,  J.,  said:  "  Wal«r  rates  which  the  right  to  a  larger  return  without 

might  have  been  perfectly  reasonable  legislative    interference,    than    can  be 

at  the  time  of  the  passa^  of  the  Act  obtained  from  an  investment  in  Gov- 

of  1862,  although  amountrng  to  one  and  emment  bonds  or  other  perfectly  safe 

one-hau  per  cent  per  month  upon  the  security.     The  man  that  invested  in 

capital  actually  invested,  might  in  the  gas  stock  in  1823  hod  a  right  to  look 

course    of   years   become   exceedinsly  tor  and   obtain,   if   possible,   a   much 

burdensome  to  those  who  used  the  greater  rate  upon  his  investment  than 

water  and  amount  to  a  very  unreason-  he  who  invested  in  such  property  in 

able  compensation  to  the  company  for  the  city  of  New  York  years  after  the 

the  water  it  sold.    Irrigation  by  means  risk   and   danger   involved   had   been 

of    corporations     formed     to    supply  almost  entirely  eliminated." 
water  was  in  its  infancy  in  1862  in        >  The  manner  in  which  the  enter- 

Califomia,  and  the  risks  necessarily  prise  is  conducted  necessarily  affects 

taken  in  the  organization  of  such  com-  the  value  of  the  services,  and  if  well 

panics   and   the   prosecution   of   their  conducted  enhances  their  value  both 

work  were  Uien  not  only  very  large  but  to  the  consumer  and  to  the  corpora- 

also  extremely  uncertain  in  character,  tion.     But  it  also  affects  the  present 

Consequently  a  rate  of   compensation  value  of  the  plant,  which  is  one  of  the 

was  proper  at  that  time  which  in  the  controlling   elements,   in    determining 

course  of  years  and  the  accumulated  the  reasonableness  of  the  rates.     In 

experience  as  to  the  necessary  cost  of  Brunswick  &  T.  Water  Dist.  v.  Hune 

such  works,   and  of  thdr  successful  Water  Co.,  09  Me,  371,  379,  it  is  said: 

operation  including  the  consideration  "Those  who  engage  in  a  public  ser- 

Gt  the  risk  sttend^t  upon  their  oper-  vice  cannot  be  put  upon  quite  the  same 

ation,  would  make  a  water  rate,  as  level  as  those  who  make  mere  invest- 
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o/  other  and  peaaAly  cheaper  sources  of  supply  a  abo  an  elemeot 
which  muat  always  receive  consideration  in  determining  the  value 
of  the  property.  As  a  matter  of  fact  a  public  service  corporation 
usuiUly  enjoys  a  practical  monopoly,  and  the  value  of  the  property 
employed  by  it  in  the  public  service  is  always  enhanced  by  reason 
thereof.  As  the  practical  monopoly  tends  to  increase  the  value,  so 
the  fact  that  there  are  in  existence  other  sources  of  supply  which  are 
available  to  Uie  community  should  be  considered  as  tending  to  re- 
duce the  value  of  the  property  and  plant  of  the  corporation.' 

menta.  Thejr  are  not  like  the  dei>od-  usually  intended  to  supply  a  somewhat 
tors  in  a  savings  bank,  whose  right  compactly  settled  community,  or  acorn- 
to  diaw  out  ia  limited  to  precisely  mumtj  whose  Keogropbical  limits  are 
what  they  have  put  in,  with  its  earn-  somewhat  reatncted.  As  a  matter  of 
ings.  They  are,  on  the  contrary,  en-  fact  in  this  State  such  eyetems  usually 
^^ed  in  a  bumness,  with  the  orainaiy  supply  villages,  or  the  more  compact 
mcidentB  of  a  business,  with  some  of  portions  of  cities.  The  necessity  does 
the  hazards  and  the  hopes  of  a  busi-  not  exist  for  extending  such  systems 
neas.  To  be  successful  they  must  be  beyond  these  limits,  and  the  expense 
wise  and  prudent,  thrifty  and  ener-  would  be  practically  prohibitive.  Such 
mtic.  These  virtues,  if  they  have  a  community  must  in  generd  Btand 
Uiem,  they  impress  upon  the  pm^rtv.  as  a  whole.  The  rates  for  such  a 
making  it  more  valuaible  than  it  would  system  are  generally  and  property 
otherwise  have  been.  Is  it  to  be  said  uniform,  although  the  expense  tA 
that  th^  can  have  no  return  for  skill  supplying  some,  as  thoee  nearer  ttie 
and  good  management?  We  do  not  source  of  supply,  ia  actually  less  than 
think  so."  that  of  supplying  those  at  the  outer- 
>  In  discussing  the  question  of  the  most  limits.  Still  the  benefits  are 
rCMonable  charm  for  a  water  service  uniform  and  uoiForm  rates  are  reason- 
as  affected  by  tha  assumed  existence  able.  N'ow  such  a  community  is,  we 
kS  nearer  and  cheaper  sources  of  think,  entitled  to  the  beoefit  of  sucb 
supply  than  the  one  in  use  by  a  public  natural  and  sufficient  fadiities  for  pm- 
aervice  corporation,  the  court  said  in  curing  pure  water  as  exist  in  its  vidn- 
Brunswick  &  T.  Water  Dist.  v.  Maine  ity.  Communities  are  in  every  reqiect 
Water  Co.,  90  Me.  371,386:  "When  entitled  to  the  benefit  of  existing 
the  worth  of  a  public  service  of  this  natural  advantages.  It  therefore  seems 
Idnd  to  the  public  or  the  customers  to  be  reasonable  tiiat  a  public  water 
is  spoken  of.  necessarily  one  of  the  service  company  undertaking  to  supply 
elements  to  be  considered  is  the  ex-  a  community  with  water  is  bound  to 
pense  at  which  the  public  or  customers,  do  so  wisely  and  economically.  It  is 
as  a  community,  might  serve  them-  bound  to  take  advantage  of  prac- 
selves  were  they  free  to  do  so,  and  ticable  natural  faciUties.  If  theie  ia 
were  it  not  for  the  existence  of  the  more  than  one  source  of  supply,  other 
practically  exclusive  franchises  of  the  things  being  eqiial,  the  community  is 
supplying  company.  ,  .  .  In  the  aspect  entitled  to  have  the  least  expensive 
now  being  considered,  the  worth  of  a  one  used.  So  long  as  the  company 
water  service  to  its  customers  does  enjoys  practically  exclusive  franchises. 


:  would  cost  some  so  long  it  must  afford  the  conununitv 

one    individual,    or    some    few    indi-  the   benefit   of   the   conditions   whicn 

viduals  to  supply  themselves,  for  one  nature   has  provided  for   them.      For 

may   be   blessed   with   a   spring,   and  instance,   if   water  can   profitably   be 

another  may   have   a  good   well.      It  served  from  a  neaier  source  of  supp^, 

means  the  worth  to  the  individuals,  in  at  a  certain  rate,  the  company  ouKnt 


viduals,  but  as  individuals  making  up  a   ing  it  from  a  farther  and  n 
eommunity  of  water  takers.     In    the  si< 
very  nature  of  things,  a  water  system  is 
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§  1336.  Wlwt  an  R«uoiubl«  B«t«Bf  Xtomants  of  Valao  of  Prop- 
•rty ;  OapltsllMtion  and  Bondod  Indabtadmass.  —  A  further  element 
tending  to  show  the  value  of  the  property  used  for  the  public  which 
may  be  considered  in  determining  whether  rates  are  reasonable,  is 
the  eapUalizalum  of  the  corporation  avd  iis  bonded  mddfUdiieta. 
The  courts  have  always  been  careful  to  declare  that  no  single  ele- 
ment 13  in  itself  to  be  r^arded  as  conclusive  on  the  question  of 
value.  Any  fair  consideration  of  the  question  of  value  involves, 
among  other  things,  an  examination  into  the  past  history  of  the 
corporation,  the  return  which  it  has  received  in  the  past,  and  the 
success  which  has  attended  its  efforts  to  serve  the  public.  For  that 
purpose  the  capitalization  and  bonded  indebtedness  are  proper 
matters  for  consideration.  But  the  community,  or  the  State,  usually 
has  little  to  say  in  determining  the  amount  of  capital  or  the  indebted- 
ness of  a  corporation.  These  matters  are  left  to  the  discretion  and 
judgment  of  the  incorporators,  and  the  nominal  capitalization  or 
bonded  indebtedness  of  the  corporation  b  fixed  by  a  variety  of  con- 
sideratioDs,  which  preclude  their  being  accepted  as  a  certain  or  de- 
cisive criterion  of  the  value  of  the  property,  and  the  Supreme  Court 
of  the  United  States  has  declared  that  a  rate  fixed  at  such  an  amount 
as  to  yield  a  return  upon  the  capitalization  and  indebtedness  of  the 
corporation,  and  fixed  upon  that  basis  only,  ignoring  the  rights  of 
the  public,  is  unjust  to  the  public,  because  it  makes  the  interest  of 
the  corporation  the  sole  criterion  of  reasonableness.'    Other  courts 

>  Smyth  V.  Ames,   169  U.  3.  466;  enable  it  at  all  tunes  not  only  to  pay 

Spring    Valley    Waterworks    v.    Saa  Dpentting  expenses,  but  also  to  meet 

Francisco,  124  Fed.  Rep.  574;    Cedar  the   interest   regularly  accruing  upon 

Rapids  Water  Co.  v.  Cedar  Rapids,  all   its   autatanding  obligations,    and 

lis  lowa^  234,  260.     See  also  Cedar  justifv  a  dividend  upon  all  its  stock; 

Rapids   GftsliRht  Co.  v.  Cedar  Rapids  and  that  to  prohibit  it  from  maint^n- 

(lowa),    120  N.  W.  Rep.  966.  ing  rates  or  chaiges  for  transporta- 

Market  value  of  elocK  and  bonds  as  tion  adequate  to  all  these  ends  will 

evidence  of  value  for  purposes  of  taxa-  deprive  it  of  its  property  without  due 

tion,  see  State  Railroad  Tax  Cases,  92  process  of  law,  and  deny  to  it  tbe 

U.   S.  575,  606,  in  which  Mr.  Justice  equal   orotection   of   the    laws.      The 

Miller  said:   !'It  is  obvious,  therefore,  court    However    ruled    against    this 

that  when  you  have  ascertained  tbe  broad  contention,  saying:    "It  is  un- 

current  cash  value  of  the  entire  nttm-  sound  in  that  it  pi&ctically  excludes 

ber  of  shares,  you  have,  by  the  action  from  consideration,  the  fair  value  of 

of   those   who   above    all    others   can  the   property   used,    omits   altogether 

best  estimate  it,  ascertained  the  true  any  conmderation  of  the  right  of  tbe 


value  of  the  road,  of  its  property,  its  pubUc  to  be  exempt  from  unreason- 
capital  stock  and  its  fianchiaes;  for  able  exaction,  and  makes  the  inteiest 
these  are  all  represented  by  the  value  of  the  corporation  maintaining  a 
of  its  bonded  debt  and  of  the  shares  public  highway  the  sole  test  in  deter- 
of  its  capital  stock."  "''"'"g  whether  the  rates  established 
In  Smyth  ti.  Ames,  169  U,  S.  466,  by  or  tor  it  are  such  as  maj;  be  right- 
643,  it  was  contended  that  a  rulroaa  fully  prescribed  as  between  it  and  the 
company  was  entitled  to  exact  such  pulmc.  A  railroad  is  a  public  high- 
cfaargea    for    transportation    as    will  way,  and  none  the  less  so  beoaiue  ooa- 


lyCoogle 


2282                                  M0NiaPAL   CORPORATIONS  §  1335 

have  gone  further  and  have  held  that  the  capita  and  bonded  in- 
debtedness of  a  corporation  have  no  materiality  whatever  in  de- 

Btructed  and  maintained  through  tlie  peraons  whose  right*  or  intereata  are 

agenc?  of  a  corporation   derivioK  ita  to  be  conndered.     The  righta  of  the 

extatence  and  powers  from  the  State,  public  are  not   to  be  ignored.     It  ia 

Such  a  corporation  waa  created  for  alleged  here  that  the  rates  prescribed 

public  purposes.     It  perfonuB  a  func-  are   unreasonable   and   unjust   to   the 

''       of  the  State.     Its  authority  to  company  and  the  stockholdera.     But 

'~Q  the  right  of  eminent  domain  that  involves  an  inquiry  as  to  what 

charge  tolls  was  given  primarily  is  reasonable  and  just  to  the  pubUc 

for  the  ben^t  of  the  pubhc.  It  is  ...  The  public  cannot  properiy  be 
under  governmental  control,  though  subjected  to  unreasonable  i«taa  in 
such  control  must  be  exercised  with  order  simply  that  stockholders  may 
due  regaiYl  to  the  constitutional  earn  dividends.  The  legislaturo  baa 
guarantees  for  the  protection  of  its  the  authority,  in  every  case,  where  its 
property.  It  caimot,  therefore,  be  power  has  not  been  restrained  by  coo- 
admitted  that  a  railroad  corporation  tract,  to  proceed  upon  the  ground  that 
maintaining  a  highway  under  the  the  pubhc  may  not  rightfully  be  re- 
authority  of  the  State  may  fix  its  quired  to  submit  to  unreasoiiable  es- 
ratea  with  a  view  solely  to  iti  own  in-  actions  for  the  use  of  a  public  highway 
teresta,  and  ignore  the  lights  of  the  Bstabtished  and  maintained  under 
public.  But  the  rights  of  the  public  legislative  authority.  If  •  corpom- 
would  be  ignored  iithe  iat«s  for  the  tion  cannot  maintom  such  a  highway 
transportation  of  persona  or  property  and  earn  dividends  for  stockholdera, 
on  a  railroad  are  exacted  without  it  is  a  misfortune  for  it  and  them  which 
reference    to    the    fair    value    of    the  the  Constitution   doefl  not  require   to 

Sroperty  used  for  the  pubhc  or  the  be     remedied     by    imposing    unjust 

lir   value   of   the   services   rendered,  burdens  upon  the  public.    So  that  the 

but  in  order  amply  that  the  corpora-  right  of  the  public  to  use  the  defend- 

tion  .may   meet   operating   expenses,  ant's  tumpilce  upon  payment  of  such 

pay   the   interest   on   ite   obligations,  tolls   as   in   view   of   the   nature   and 

and  declare  a  dividend  to  stockholders,  value  of  the  services  rendered  by  the 

If  a  railroad  corporation  has  bonded  company  are  reasonable,  is  an  element 

its  property  for  an  amount  that  ex-  in   tne   general   inquiry   whether   the 

ceeoB  its  fair  value,  or  if  its  capitaliza-  rates  established   by  law   are   unjust 

tion  ia  largely  fictitious,  it  may  not  and  unreasonable." 

impose   upon   the   public   the   burden  In   San   Diego   Land   &  T.   Co.   tr. 

of  such  increased  rate  as  may  be  re-  National  City,  174  U.  8.  739,  757,  the 

quired   for   the   purpose   of  realizing  court  after  enumerating  various  items, 

profit  upon   such  excessive   valuation  such  as  the  coat^  operHting  expenses, 

or   fictitious   capitalization;     and   the  annual  depreciation,  and  profit  to  the 

apparent   value   of   the   property   and  corporation,    which    must    be    taken 

franchises   used    by    the    corporation,  into  conmderation  in  determining  what 

as  represented   b^  its  stocks,  bonds,  is  a  reasonable  rate,  said:   "Undoubt- 

and   obligations,   is   not   alone   to   be  ediy,   all   these  matters  ought   to  be 

considered  when  determining  the  rate  taken    into    consideration,    and    such 

ttukt  may  be  reasonably  chaiged."  weight  be  given  them,  when  rates  are 

In   dovington    &   L.    Turnpike   R.  being  fixed,  as  under  all  the  dreum- 

Co.  V.  Sandkird,   164  U.  8.  578,  696,  stances  will   be  just  to  the  company 

the   same   court    discussed    the    same  and  to  the  public.     The  basis  of  cai- 

phaae    of   the    question,  saying:     "It  culation   suggested   hj^   the   appellant 

cannot  be  aaid  that  a  corporation  is  is,  however,  aefective  in  not  requiring 

entitled,    as    of    right,    and    without  the  real  value  of  the  property  and  the 

reference  to  the  intereata  of  the  pubhc,  fair  value  in  themselves  of  the  aervic«» 

to  realise  a  given   per  cent  upon  its  rendered  to  be  taken  into  considera- 

capital    stock.      When   the   question  tion.     What  the  company  is  eotitkd 

anses  whether  the  legislature  has  ex-  to  demand  in  order  that  it  may  havs 

ceeded  ita  constitutional  power  in  pre-  just    compensation    is    a    fair    return 

scribing  rates  to  be  charged  by  a  cor-  upon    the    reasonable    value    of    the 

poration    controlling    a    public    high-  property  at  the  tune  it  is  b^ng  used 

way,  atockbolders  are  not  the  only  for   the  public.     The  property  m^ 
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tennining  the  value  of  the  property  used  for  a  public  aervice.*  But 
the  correct  view  would  seem  to  be  that  the  amount  of  the  capital 
and  the  bonded  indebtedness  of  the  corporation  should  be  taken 
into  consideration,  if  only  for  the  purpose  of  informing  the  court 
as  to  the  past  history  of  the  enterprise,  the  risks  originally  attend- 
ing it,  and  the  decree  of  success  which  has  rewarded  its  efforts  in 
the  past.  In  this  view,  capital  and  bonded  indebtedness  are  of  some 
weight,  and  they  should  not  be  entirely  excluded  from  consideration.* 

have  ctwt  more  than  it  ought  to  have  tive  to  additional  igsuea  of  bonds, 
coct,  and  its  outstanding  bonds  for  Such  conditions  were  never  content- 
money  borrowed  and  which  went  into  plated  b^  anybody.  It  is  the  dut^  of 
the  plant  may  be  in  excess  of  the  real  the  municitMlity,  when  it  has  amved 
value  of  the  property.  So  that  it  at  a  determination  aa  to  the  valuation 
cannot  be  said  that  the  amount  of  of  the  plant  to  determine  the  neces- 
Buch  bonds  should  in  every  case  con-  aary  outlay  for  the  ensuing  year;  then 
trol  the  question  of  rates,  althoughit  to  determine  what  would  be  a  reason- 
may  be  an  element  in  the  inquiry  as  able,  just,  and  fair  compensation  to 
to  what  is,  all  the  circumstancea  con-  the  company,  baaed  upon  the  valua- 
ddered,  just  both  to  the  company  and  tion  of  the  plant,  and  thereupon  to 
to  the  public."  fix  a  schedule  of  rates  which  will  pro- 

In  Knoxville  v.   Knoxville  Water  duce  that  sum  of  money.    If  there  be 


as  well  as  bonds  of  the  water  com-  interest  thereon.  If  there  be  n 
pail^  was  issued  to  contractors  for  standing  bonds,  this  income  may  pass 
the  construction  of  the  plant,  and  the  to  the  pockets  of  the  stockholiIerB  in 
nominal  amount  of  the  stock  issued  the  shape  of  dividends  declared.  A 
was  clearly  in  excess  of  the  true  value  municipality  must  &x  a  fair  and  just 
of  the  property  furnished  by  the  con-  rate  for  the  water,  based  upon  the 
tracts.  The  court  declared  that  bonds  valuation  of  the  plant,  and  when  it 
and  preferred  and  common  stock  has  done  this,  its  duty  has  been  per- 
issued  under  such  conditions  afforded  formed,  and  the  revenue  collected 
neither  measure  of,  nor  guide  to,  the  under  such  rates  is  the  property  of 
value  of  the  property.  the  company,  to  do  with  as  it  seems 
'  With  reference  to  bonded  in-  best."  These  views  are  followed  as 
debtedneas  of  the  corporation,  GarouUe,  controlling  in  Redlands,  L.  &  C.  D. 
J,,  said,  in  Son  Diego  Water  Co.  o.  San  Water  Co.  v.  Redlands,  121  Cal.  312. 
Diego,  118  Cal.  556,  578:  "  As  to  the  In  Redlands,  L.  it  C.  D.  Water  Co.  v. 
amount  of  the  bonded  indebtedness,  Redlands,  121  Cal.  365,  Harriton,  J., 
or  the  amount  of  interest  annually  after  citing  and  referring  to  Son  Di^o 
accruing  thereon,  we  foil  te  see  their  Water  Co.  v.  San  D'^go,  118  Cal.  5fi6, 
materiiuity  in  determining  the  value  andSmythn. Ames,  169 U.S. 466,aaid: 
of  the  plant,  or  the  sum  total  of  revenue  "  Under  the  principles  determined  by 
to  be  raised  from  the  sales  of  water,  these  cases,  the  amount  of  the  capitu 
It  is  not  a  question  in  which  rate-  stock  paid  into  the  plaintiff  by  ita 
payers  are  concerned,  whether  the  stockholders  as  well  as  the  amount 
water  company  has  no  outetanding  of  ite  bonded  and  floating  debt  and  the 
indebtedness  or  is  floundering  under  int«re8t  payable  thereon  become  imma- 
a  bonded  debt  which  threatens  to  teriol  factors  in  the  question." 
rink  it  any  moment.  If  the  muni-  *  See  Griffin  v.  Goldsboro  Water 
cipality  is  required  to  establish  a  Co.,  122  N.  Car.  20B;  Spring  Valley 
scale  of  rates  which  will  produce  a  Water  Co.  v.  San  Francisco,  165  Pea. 
revenue  sufficient  to  pay  interest  upon  Rep.  667.  In  Spring  Valley  Water- 
outstanding  bonds,  this  provision  of  works  v.  San  Francisco,  124  Fed.  Rep. 
the  Constitution  would  not  only  be  574j  692,  Morrow,  C.  J.,  speaking  of 
a  perpetual  guaranty  to  the  bond-  capitalization  as  represented  by  stock 
hofders  for  the  payment  of  their  and  bonds,  said :  "It  is  doubtless  true 
annual  int«reat,  but  a  constant  incan-  that  in   many  cases   these  element! 
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No  certun,  precise,  and  definite  criteria  of  reaaooableness  can  be 
formutated  covering  all  cases,  but  the  Supreme  Court  cannot,  we 
think,  be  said  to  have  yet  decided  that  the  rates  charged  are  an  un- 
just burden  to  the  public  if  such  rates  are  only  sufficient  to  afford  a 
fair  return  upon  the  actual  and  real  value  of  the  property  at  the  time 
it  is  being  used  for  the  public.  As  we  understand  the  decbions, 
the  Supreme  Court  has,  we  think,  decided  that  a  company  is  con- 
stitutionally entitled  to  receive  a  sum  for  the  commodity  furnished 
or  s^rice  rendered  equal  to  the  reasonable  and  necessary  cost  o( 
such  commodity  or  service  plus  a  reasonable  net  profit  or  return. 

§  1336.  Wliat  ar«  B«aional>l«  Batas?  Ooat  td  Oporatloii,  inchidfaic 
Maintenance  and  Depredation.  —  Any  inquiry  into  the  reasonableness 
of  rates  necessarily  involves,  among  other  things,  the  consideration 
of  the  coat  of  operating  the  works  or  plant.'  And  a  part  of  these  neces- 
sary expenses  b  the  reasonable  cost  of  repairs  and  of  maintaining  the 
works  and  plant  in  good  working  order  and  condition.'  In  con- 
nection with  the  cost  of  repairs  and  of  maintaining  the  works,  the 
ordinary,  usual,  and  inevit^le  general  depreciation  of  the  works  from 
year  to  year  over  and  beyond  repairs,  maintenance,  and  ordinary 
renewals,  b  a  proper  matter  for  consideration  in  estimating  or  deter- 
mining profits  or  in  ascertaining  the  sum  which  b  a  fair  return  to 
the  company  upon  the  value  of  the  plant  and  the  cost  of  production 
or  service.^    In  most,  if  not  all  cases  there  b  a  gradual  and  sure 

may  be  exceasive  or  fictitious,  and  *  Reag&n  v.  Fanners'  Loan  &  Trust 

repieeent  speculative,  rather  than  real  Co.,  154  U.  8.  362,  407,  per  Brewer,  J.; 

or  eubstantial,  values.    But  there  may  Saa  Di^o  Land  &  T.  Co.  v.  National 

be  cases  where  both  stock  and  bonds  aty,  174  U.  8.  739,  757;    Cbicaeo  * 

represent  in    the   market   a    present  N.  W.  R.  Co.  n.  Day,  35  Fed.  Rep. 

actual  value  in  the  property  of  the  coF-  86G,  876;    Southern  Pae.  Co.  v.  Cafi- 

E ration,  and  a  value  which  could  not  fomia  Railroad  Commissioa,  78  Fe«l. 

otherwise  very  well  established.    In  Rep.  236,  per  McKenna  J.     Contra 

such  a  case,  what  objection  can  there  Costa  Water  Co.  v.  Oakland,  165  Fed. 

be  to  giving  the  evidence  such  consid-  Rep.  518;  Cedar  Rapids  GtisliKht  Co. 

ention  as,  under  all  the  circumstances,  v.   Cedar  Rapids   (Iowa),    i20N.   W. 

itdeservesT     It  seems  to  me  there  can  Eep.    966.      In   Spring   VallCT   Water 

be  none."    In  this  case,  on  an  applica-  Co.  v.  San  Francisoo,  165  fW.  Rep. 

tion  for  a  preliminanr  injunction,  the  667,    the   court   declared   that   depie- 

court  took  mto  consideration  the  price  dation  from  natural  causes  and  the 

which  the  stock  was  selling  at  on  the  coat    of    renlacement    of    depredated 

market.  property    should     be     provided     and 

■  Smyth  V.  Ames,  169  U.  3.  466,  allowed  for  out  of  the  income,  but  that 

546:     San   Diego   Land   &   T.   Co.   v.  the  cost  of  repiacing  property  which 

National  Gty,   174   U.  S.   737,   757;  had  been  destroyed  through  the  e<wi- 

Contra  Costa  Water  Co.  v,   Oakland,  pany's  fault  or  negligence  oould  not 

166  Fed.  Rep.  518;  Brymer  v.  Butler  I>e  charged  against  the  income  aa  a 

Water  Co.,  179  Fa.  331.  current  expense. 

*  BanDiesoLandAT.Co.v.National  'In   Knoxville   v.    KnoxviUe   Water 

aty,  174   V.  8.  739,  767;  San  Diego  Co.,  212  U.  S.  1.  10,   13,  tUprtciatim 

Wat«r  Co.  s.  San  IK^o,  118  Cal.  556.  teas  considered  as  a  matter  to  tie  reck- 
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annual  general  depreciation  owing  to  wear,  tear,  exposure,  and 
changes  in  the  art,  which  is  not  made  good  by  repairs  and  ordinary 

oned  with  in  determining  the  capital  twees  present  value  and  bond  aad 
vabie  of  the  property.  Mr.  Justice  atock  capit&liEation,  —  a  tendency 
Moody  aaid  oathiapcAnt:  "Theitenis  which  would  inevitably  lead  to  disaster, 
composing  the  plant  depreciate  in  either  to  the  Btockhoiders  or  to  the 
vaJue  from  year  to  year  in  a  varying  public,  or  both.  If,  however,  a  corn- 
degree.  Some  pieces  of  property,  like  pany  fails  to  perform  this  plain  duty 
leal  estate  for  instance,  depreciate  not  and  to  exact  Bufficient  returns  to  keep 
at  all,  and  sometimes,  on  the  other  the  investment  unimpaired,  whether 
band,  appreciate  in  value.  But  the  this  is  the  result  of  unwarranted 
Teaervoira,  the  mains,  the  service  pipes,  dividends  upon  over-issues  of  securi- 
structures  upon  real  estate,  stand-  ties,  or  of  omisHion  to  exact  proper 
pipes,  pumps,  boilers,  meters,  tools  prices  for  the  output,  the  fault  is  its 
and  appliances  of  every  kind  begin  to  own.  When^  therefore,  B  public  regula- 
depreciate  with  more  or  less  rapidly  tion  of  its  prices  cornea  under  question, 
from  the  moment  c^  their  first  use.  It  the  true  value  of  the  property  they 
is  not  easy  to  fix  at  an^  given  time  the  employed  for  the  purpose  of  earning 
amount  of  depreciation  of  a  plant  a  return  cannot  be  enhanced  by  a 
whose  component  partd  are  of  different  consideration  of  the  errors  in  mauage- 
ages  with  different  expectations  of  life,  ment  which  have  been  committed  in 
But  it  is  clear  that  some  mibatantiai  the  past." 

allowance   for   depreciation  ought  to  But  under  some  dTCumstances  at 

have  been   made    in    this   case,"    in  least  the   public  service   corporation 

detennining  the  value  of  the  property  may  be  obuged  to  assume  the  burden 

used  for  public  service.     In  the  same  of   showing   that   sums   collected   for 

caae,  in  diacussinK  the  allowance  to  be  depreciation  have  not  been  added  to 

made  annually  lor  depreciation  as  a  t^e  capital  upon  which  dividends  are 

ohar^    against    income,    the    learned  paid.      Thus    in    Louisiana    Railroad 

justice  said :  "  A  water  plant  with  all  Com'n  v.  Cumberland  Tel.  &  Tel.  Co., 

its  additions,  begins  to  depreciate  in  212  U.  3.  414,  424,  reVg  156  Fed.  Rep. 

value   from    the   moment  of   its   use.  823,  a  t«lephone  company  brought  a  suit 


Before  coming  to  the  question  of  to  enjoin  Uie  enforcement  of  a  rate  fixed 
profit  at  all  the  company  is  entitled  to  by  the  commission.  The  telephone 
earn  a  sufficient  sum  annually  to  pro-  company  claimed,  and   was  allowed 


vide  not  only  for  current  repairs,  out  by  tne  court,  in  computing  its  annual 

for  making  good  the  depreciation  and  eamingB,  a  sum  for  depreciation,  but 

replacing  the  parts  of  the  property  the  b«>ks  of  the  company  left  it  in 

when  they  come  to  the  end  of  their  doubt    whether    this    sum    had    been 

life.     The  company  is  not  bound  to  expended  in  estenfflons  and  additions, 

see    its    property    gradually    waste,  or  carried  into  the  capital  account, 

without  Tnaking  provision  out  of  its  The  Supreme  Court  held  that  it  v— 


nings  for  its  replacement.  It  is  obligatory  on  the  company  to  show 
entitiM  to  see  that  from  earnings  the  that  no  part  of  the  money  raised  by 
value  of  the  property  invested  is  kept   rates  to  conaumeis  to  pay  for  deprecia- 


mpaired,  so  tnat  at  the  end  of  any  tion  was  added  to  capital  upon  which 
given  term  of  years  the  original  in-  a  return  was  to  be  made  in  the  way  of 
vestment  remains  as  it  was  at  the  be-  dividends  in  the  future.  Ur.  Justice 
ginning.  It  is  not  only  the  right  of  Peekham  stud:  "It  was  obligatory 
the  company,  to  make  such  a  pro-  upon  the  complainant  to  show  that_ 
viuoo,  but  it  is  its  duty  to  its  bond  no  part  of  the  money  raised  to  pay_  for' 
and  stock  holders,  and,  in  the  case  of  depreciatjon  was  added  to  capital, 
a  public  service  corpoiBidon  at  least,  upon  which  a  return  was  to  be  made  to 
its  plain  duty  to  the  public.  If  a  stockholders  in  the  way  of  dividends 
different  course  were  pursued,  the  in  the  future.  It  cannot  be  left  to  con- 
only  method  of  providing  for  replace-  jecture,  but  the  burden  rests  with  the 
ment  of  property  which  hos  ceased  to  complainant  to  show  it.  It  certainly 
be  useful  would  be  the  investment  of  was  not  proper  for  the  complainant 
new  capital  and  the  issue  of  new  bonds  to  take  the  money,  or  any  portion  of 
or  atoclcs.  This  course  would  lead  to  it,  which  it  received  as  a  result  of  the 
a  constantly  increasing  variance  be-  rates  imder  which  it  was  operating, 
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maintenance  and  ordinary  renewals,  and  where  this  is  the  case  such 

excess  of  depreciation  over  and  beyond  repairs,  maintenance,  and 

Uid  BO  to  use  it,  or  anj  part  of  it,  &s  to  to  aet  aside  five  per  cent  of  their  total 

peimit  tlie  company  to  add  it  to  ita  invesbneDt  annually  for  depredatitMi. 

capital   account,    upon   wbicli   it   was  The  rate  of  depreciation  fiied  in  the 

paying  dividends  to  shareholderB.     If  recent  report  on  the  proposed  munid- 

that  were  allowable,  it  would  be  col-  pal  electric  light  plant  of  New  York 

lecting  money  to  pay  for  the  deprecia-  (Sty  is  seven  and  one  half  i>er  cent  on 

tioQ  of  the  pro^rty,  and,  having  col-  the  total  investment  exclusive  of  real 

lected  it,  to  use  it  in  another  way,  upon  estate. 

which  the  complainant  would  obtain  In  Ctdifomia,  however,  Ae  eourti 

a  return  and  distribute  it  to  its  stock-  have  rejected  itenu  of  depreciation  as  a 

holders.    That  it  toaa  right  to  raiM  more  matter  for  which  no  separate  allow- 

moneu  to  pay  for  depredation  tJian  inat  ance   is   to   be   made   in   determining 

actually    diMmried    for    the    particutar  whether   a   rate   for   water   supply   is 

year  there  can  be  no  doubt,  for  a  reserve  ffur  and   reasonable.     Thus,  in  San 

IB   necessary  in  any  businsBs  of  this  Diego   Water  Co.   o.   San   Di^o,   118 

kind,   and   so   it   might  accumulate,  Cal.5£6,574,FanrZe«t, J.,said:  "With 

but  to  raise  more  than  money  enough  regard  to  the  question  of  the  depiecia- 

tor  the  purpose  and  place  the  balance  lion  of  the  plant  by  use,  it  is  BUfficient 

to  the  credit  of  capital  upon  which  to  to  say  that  ordinary  repairs  should  be 

pay  dividends  cannot  be  proper  treat-  charged  to  current  expense,  that  sub- 

ment.     The  court  below  said  it  was  stantial  reconstruction  or  reptaoemeDt 

impossible  to  find  out  from  the  books  should  be  charged  to  the  constructioo 

how  much  of  this  had  tieen  done,  and  account,  and  that  depreciation  should 

it  treated  the  fact  as  one  to  be  ex-  not  otherwise    be    considered."     Qa- 

Elained  by  the  commisdon  and  not  rovOe,  J.,  said  with  respect  to  the  aame 
y  the  complainant.  In  other  words,  subject:  "  The  theory  of  the  phuntiff  in 
woile  this  fact  was  a  material  one,  the  this  regard  seems  to  be  that  the  life  <tf 
onus  was  placed  upon  the  commission,  a  plant  of  this  ctiaiacter  may  be  ap- 
and  not  the  complainant,  to  show  it.  proximated  at  tiurty  yeus,  and  that  a 
We  think,  on  the  contrary,  that  the  sinking  fund  of  one-thirtieth  of  its 
obligation  was  upon  the  complainant."  value  should  be  collected  from  the  rate- 
hi  a  case  involving  the  reasonable-  payera  annually  and  laid  aside  to  be 
uess  of  a  railroad  rate,  it  has  been  said  nanded  to  the  itockholders  upon  the 
that  expeTtdituTta  for  additiom  to  con~  sad  occadon  of  its  demise,  as  an  alle- 
ttntdion  and  emiivment  should  be  re-  viating  salve  to  their  sorrow.  But 
imbursed  by  all  of  the  traffic  they  ac-  such  a  thing  is  all  wrong,  for  it  reaults 
commodate  during  the  period  of  their  in  the  consumers  of  water  buying  the 
duration,  and  that  improvements  that  plant  and  pa^ng  for  it  in  annual  in- 
will  last  many  years  should  not  be  stalments.  donsumers  of  water  can- 
charged  wholly  a^^inst  the  revenue  not  be  charged  with  cost  of  constrac- 
of  a  single  year.  Ilhnois  Central  R.  Co.  tion.  They  are  only  to  pay  a  fair 
V.  Interstate  Commerce  Commission,  interest  upon  such  cost;  and  as  we 
20a  U.  S.  441.  In  Cotting  ti.  Kansas  look  at  this  matter,  if  this  three  and 
City  Stock  Yards  Co.,  82  Fed.  Rep.  one-half  per  cent  is  not  stowed  away 
S3B,  850, 855,  rhayer,  C.  J.  says;  f'At  in  the  vaults  as  a  mntdng  fund  to  make 
thesame  time,  as  buildings,  pens,  pave-  glad  the  hearts  of  the  stoclcholdeis 
ments,  and  other  similar  structures  de-  upon  the  expiration  of  the  thirty  yean, 
teriorate  in  value  somewhat  from  ^ear  which  theory  cannot  be  tolerated  for 
to  year,  even  where  they  are  repaired  a  moment,  then  it  must  go  into  tlie 
in  the  ordinary  way,  it  is  eminently  plant  as  cost  of  construction,  and, 
proper,  in  estimating  any  profits,  to  set  therefore,  not  cliargeable  a^nst  the 
asiae  annually  out  of  the  gross  mcome  consumers.  The  result  of  such  expeo- 
a  certain  sum  to  cover  auch  deprecia-  diture  is  only  to  increase  the  valuatitvi 
tion."  Allowance  for  "  ordinary  im-  of  the  plant,  and  to  thereby  draw  from 
provements "  proper  in  order  to  the  consumers  an  income  upon  the 
ascertain  net  earnings.  Union  Facifio  amount  of  the  investment.  If  im- 
R.  Co.  V.  United  States,  99  U.  S.  402,  provements  are  made  in  the  plant,  the 
421,  422.  Maeaaehiuettt,  by  statute,  cost  of  these  improvements  should  be 
requires  all  municipal  lightmg  plants  charged  against  the  construction  ao- 
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renewab,  ought,  we  think,  to  be  considered  when  the  inquiry  is  what 
has  been  the  company's  profits  or  what  is  a  fair  and  reasonable 
return  or  profit  to  the  company  upon  the  value  of  the  property  used 
in  the  public  service  and  for  the  services  rendered  by  the  Company. 
Owing  to  the  difficulty  of  distinguishing  between  maintenance 
and  depreciation,  because  one  runs  into  the  other,  the  expedient 
and  most  practicable  way  in  many,  if  not  all,  cases  would  seem  to  be, 
not  to  undertake  to  find  or  state  a  separate  percentage  or  amount 
for  each,  but  to  make  a  proper  annual  allowance  for  general  depre- 
ciation including  repairs  and  ordinary  maintenance.  Such  depre- 
ciation is,  we  think,  including  such  maintenance,  as  well  as  repairs, 
a  just  charge  against  the  cost  of  operation  or  cost  of  service,  and  is 
a  proper  charge  upon  income  and  ought  therefore  to  be  considered 
in  determining  the  cost  or  value  of  the  commodity  furnished  or  ser- 
vice rendered  and  in  determining  the  profits  of  the  company  or  the 
amount  upon  which  it  is  entitled  to  have  a  reasonable  return,  and 
such  we  believe  is  the  general  understanding.* 

§  1337.  What  ua  Beaaonabla  Bates?  Hat  Profit  or  Batnm  to  Oor- 
peration.  —  All  the  foregoing  and  any  other  proper  elements  hav- 
ing received  consideration,  the  question  is  whether  the  rate  yields  a 

count.  If  repain  are  made  upon  the  InSanDi^Land  AT. Co. o.  Jasper, 
plant  as  it  stands,  as,  for  example,  a  189  U.  8.  439,  449,  it  waa  contflnded 
new  pipe  substituted  for  an  old  piece  that  there  should  have  been  an  allow- 
of  the  aame  size  and  quality,  such  ance  for  deprociatioQ  over  and  above 
chai^  should  be  considered  operating  an  allowance  for  repairs.  But  so  far  as 
expenses."  These  views  wereioUowed  the  question  before  that  court  was  con- 
aa  controlling  and  settled  in  Redlands,  cemed,  that  is,  whether  the  rate  pre- 
L.  &  C.  D.  Water  Co.  v.  Redlands,  121  scribed  amounted  to  confiscation  otthe 
Cal.  312.  property  of  the  water  company,  the 

In  the  foregoing  extracts  the  learned  court  said  that  there  was  no  eumcient 
judges  in  Califomia  seem  to  deny  or  evidence  that  the  allowance  of  six  per 
Ignore  the  existence  of  such  a  thing  as  cent  on  the  value  of  the  propertv  as 
depreciation  semtate  and  apart  from  fixed  by  the  public  board  prescrioing 
repairs  and  ordinary  maintenance,  or  the  rate  in  addition  to  whkt  was  al- 
if  it  be  admitted  that  such  deprecia-  lowed  for  repairs  was  confiscatonr. 
tion  does  exist,  the  judges  seem  to  hold  See  also  a.  c.  89  Fed.  Rep.  274.  In 
that  it  should  be  made  Kood  by  new  Cedar  Rapids  Wat«r  Co.  v.  Cedar 
capital;  whereas  the  author  thinks  it  Rapids,  118  Iowa,  234,  260,  the  court 
is  mdisputable  that  such  depreciation  refused  to  permit  any  deduction  to  be 
does  in  many,  if  not  in  all,  cases  exist  made  from  the  apparent  profits  "  for 
in  fact,  and  when  it  does  so  exist  it  is  a  restoration  or  rebuilding  fund  "  in 
right  and  just  to  all  concerned  that  the  addition  to  operating  expenses,  repairs, 
annual  amount  thereof  should  not  or-  and  other  ordinary  charges. 
dinarily  be  capitalized,  but  be  regarded  '  And  such  is  the  opinion  of  the 
as  part  of  the  cost  of  service  or  as  one  Supreme  Court  of  the  United  States, 
of  the  necessary  expenses  of  operating  which  is  clearly  stated  by  Mr.  Justice 
the  plant  and  conducting  the  buuness.  Moody  in  the  late  case  of  KnoxviUe  v. 
The  views  of  the  judges  in  Caiifomia  KnoxviUe  Water  Co.,  212  U.  8.  1,  13, 
are  perhaps  influenced  by  the  special  14. 
provinons  of  the  Constitutioo  ol  the 
Stat«,  quoted  above. 
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fair  and  reasonable  net  profU  or  return  to  the  corporation  upon  Ike  value 
of  the  property  used  for  the  piAlic  service  at  the  time  it  is  being  used.' 

'  Cotting    V.    Kansas    CSty    Stock  r.  Ames,  169  U.  S.  466,  546,  lujrra;  its 

Yards   Co.,   82   Fed.   Rep.   839,   850;  "value  aa  a  producing  f&ctar,"  Mat- 

Contm  Costa  Water  Co.  v.  Oakland,  thews  o.  North  Carolina  Coip.  Com're, 

165  Fed.  Rep.  518;   San  Joaquin  &  K.  106  Fed.  Rep.  7;    the  "value  of  the 

R.  Irrig.  Co.  0.  StaiuslauB  County,  155  prapertjr   aa    it   it   to-da.y"    Natiomd 

Gal.  21;   90  Pac.  Rep.  305;    Leadville  Waterworks   Co.   v.    Kansas   CSty,  62 

Water  Co.  V.  Leadville,  22  Colo.  297 ;  Fed.  Rep.  853 ;   that  is  to  say,  the  Kme 

Montezuma     County     v.     Montezuma  measure  of  value  as  observed  in  taking 

Water  k  Land  Co.,  39  Colo.  166,  173;  of  property  by  eminent  domain,  the 

Long  Branch  v.  Hotem  Manor  Water  owners  in  each  case  being  protected  by 

Co.,  TON.  J,  Eq.  71,  aCE'd  71  N.  J.  Eq.  the    same    constitutional    provudona. 

790.  Spring     Valley    Waterworks    v.    San 

In  San  IK^o  Land  ft  T.  Co.  v.  Francisco,    124  Fed.  Rep.  574;    San 

National  CSty,  174  U.  8.  739.  746,  757,  Di^o  Water  Co.  o.  San  Di™,  118  Cat 

Mr.  Justioe  Harlan  says:  "What  the  566,    567;     Indianapolis    Gas    Co.    v. 

company  is  entitled  to  ...  is  a  fair  re-  Indianapolis,  82  Fed.  Rep.  245;  Wal- 

tum  upon  the  reasonable  value  of  the  la«e  v.  Arkansas  Cent.  R.  Co.,  118  Fed. 


of  rates  to  be  charged  by  a  corpora tioi] 

maintaining  a  highway  under  legis-  m  case  oi  aouDi,  tne  lact  mat  toe 
lative  sanction  must  be  t^  fair  value  effect  of  the  reduced  rate  upon  coa- 
of  the  proiierty  beinf  used  bjf  it  for  sumption  is  problematical,  is  a  featuie 
the  convenience  of  the  pubhc."  Jn  which  majr  have  weight  with  the  court 
Northern  Pacific  R.  Co.  v.  Keyea,  91  in  determining  it  to  require  that  the 
Fed.  Rep.  47,  62,  Amidoiij  J.,  says:  reduced  rate  be  put  to  a  practical  t««t 
"The  fundamental  question  m  all  cases  before  it  can  be  declared  confiscatory, 
like  these  is.  Will  the  rates  prescribed  Thus,  in  Willcox  o.  Consolidated  Gas 
by  the  State  pay  the  expenses  of  doing  Co.,  212  U.  S.  19,  50,  51,  Mr.  Justice 
the  .  .  .  business  and  leave  to  the  car-  Feckham  said:  "  In  this  case  a  slight 
Tier  a  reasonable  compensation  upon  reduction  in  the  estimated  value  of 
the  fair  value  of  the  property  whico  it  real  estate,  plant,  and  mains  as  given 
employs  in  performingthe  service?"  by  the  witnesses  for  the  ctMnplaiJoant, 
In  Brvmer  v.  Butler  Water  Co.,  179  would  give  a  six  per  cent  return  up(»i 
Pa.  331, WiUiama,  J.^  says:  "A  sya-  the  totd  value  of  the  property  as  above 
lem  of  char^  that  yields  no  more  m-  stated.  And  again,  increased consump- 
come  than  is  fairly  required  to  main-  tion  at  the  lower  rate  might  result  in 
tain  the  plant,  pay  fixed  chatges  and,  increased  earnings,  as  the  cost  of  fur- 
operating  expenses,  provide  a  suiteble  niahing  the  gas  would  not  increase  in 
sinking  fund  for  the  payment  of  debts,  proportion  to  the  increased  amount  of 
and  pay  a  fair  profit  to  the  owners  of  gas  furnished.  ...  Of  course  there  is 
the  property,  cannot  be  said  to  be  always  a  point  below  which  a  rate  could 
unreasonable."  not  be  reduced  and  at  the  same  time 

EUmertta  of  reatonahU  compettaO'  permit  the  proper  return  upon  the 
tion:  The  State  cannot  require  a  rail-  value  of  the  property,  but  it  is  equal^ 
road  corporation  to  "  carry  persons  or  true  that  a  reduction  in  rates  will  not 
property  without  reward,"  Stone  v.  always  reduce  the  net  earnings,  but  on 
Farmera'  Loan  dc  Trust  Co.,  116  U.  S.  the  contrair  may  increase  them.  The 
307,331;  and  property  of  one  Individ-  question  of  how  much  an  increased 
ual  may  not  be  wrested  from  him  for  coosumption  under  a  leas  rate  will  in~ 
the  benefit  of  the  public,  f  without  crease  the  earnings  of  the  complainant, 
compensatioD."  Reagan  e.  Farmers  if  at  all,  at  a  coat  not  proportioned  to 
Loan  Je  Trust  Co.,  154  U.  S.  362.  The  the  former  cost,  can  be  answered  only 
basis  of  computation  must  be  "the  by  a  practical  test."  But  where  i»- 
fair  value  of  the  property  used  ...  for  artatal  bunnett  cannot  be  done  without 
the  coDvenieuoe  of  the  public,"  Anyth  &  proportionate  increase  (tf  the  ex- 
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The  basis  upon  which  this  net  profit  or  return  should  be  computed 
has  received  discussion/  and  it  has  been  suggested  that  the  rate  of  in- 
terest which  might  ordinarily  and  fairly  be  expected  upon  the  invest- 
ment in  question  is  a  fair  and  reasonable  criterion  to  be  applied.* 

pense,  «.  g.,  as  was  found  in  one  case  In  Son  Diwo  Water  Co.  o.  San 

m  the  opention  of  a  telephone  system,  Diego,  118  Col.  556,  570,  it  ms  pointed 

a  bill  by  the  public  service  corporation  out  that  the  water  works  involved  in 

will  not  be  dismissed  without  prejudice  that    case    were    acquired    and    con- 

for  a  practical  test,  but  for  any  errors  etruct«d  for  the  use  ot  the  public,  (md 

on  the  part  of  the  trial  court,  it  will  that,  in  a  sense,  the  public  might  be 

be  remanded  for  a  new  trial  —  at  all  stud  to  be  the  leal  owner  and  tjie  com- 

evente,    when   the   evidence   tends   to  pany  only  the  agent  of  the  pubUo  to. 

show  that  the  higher  rat«8  are  reason-  administer  their  use;    that  the  State 

able  and  that  the  lower  rates  would  be  has  taken  the  use  of  money  reason- 

unieasonably  low.    Louisiana  Rulroad  ably  and   properly   expended   by   the 

Com'n  V.  Cumberland  Tel.  &  Tel.  Co.,  company  in  acquiring  its  property  and 

212  U.  9.  414,  rev'g  156  Fed.  Rep.  constructing  its  works;  and  that  it  is 

823.  for  that  use  that  it  must  provide  just 

Discount  to  eontumers  for  prompt  compensation.  In  view  of  this  con- 
payment,  voluntarily  offered,  and  not  sideration.  Van  Fleet,  J.,  said  with 
auired  by  the  statute,  ordinance,  or  reference  to  the  fsir  net  return  or 
er  r^ulating  the  rates,  cannot  be  profit  to  the  corporation:  "What 
deducted  from  the  gross  receipts  of  the  revenue  money  is  capable  of  produe- 
company  for  the  jpurpose  of  deter-  ing  is  a  question  of  fact,  and,  theoreti- 
minmg  the  return  which  will  be  pro-  cally  at  least,  susceptible  of  more  or 
duced  by  the  modified  rate.  Knox-  less  exact  ascertainment.  R^ard 
ville  v.  Enoxnile  Water  Co.,  212  U.  8.  must  be  had  to  the  nature  of  the  in- 
1, 11, 12.  vestment,  the  risk  attendant  upon  it, 

'  In  Willcox  t>.  Consolidated  Gas  Co.,  and  the  public  demand  for  the  product 

212  V.  8.  19,  48,  Mr.  Justice  Peekfiam  of   the  enterprise.      It   would   not,   of 

remarks:  "There  is  no  particular  rate  course,   be   reasonable   to   allow   the 

of  compensation  which  must  in  all  company  a  profit  equal  to  the  greatest 

cases  and  in  all  parts  of  the  country  rate  of  mteiest  reahsed  upon  any  kind 

be  r^arded  as  sufficient  for  capital  in-  of  investment,  nor,  on  the  other  hand, 

vested  in  business  enterprises.     Such  to  compel  it  to  accept  the  lowest  rat« 

compensation    must    depend    greatly  of   remuneration  which   capital   ever 

up<Hi      circumstances     and      locality,  obtains.     Comparison  must  be  made 

Amone  other  things,  the  amount  of  between  this  business  and  other  kinds 

the  risk  in  the  business  is  a  most  im-  oF  business  involving  a  similar  degree 

portant  factor,  as  well  as  the  locality  of  risk,   and  all   the  surrounding  cii^ 

where  the  business  is  conducted  and  cumstances  must  be  considered.     An 

the  rate  expected  and  usually  realised  important  circumstance  will  always  be 

there  upon  investments  of  a  somewhat  the  rate  of  interest  at  which  money  can 

similar  nature  with  regard  to  the  risk  be  borrowed  for  investment  in  such  a 

attendii^  them."  business;   and.  where  the  business  ap- 

*  In  Brymer  v.  Butler  Water  Co.,  pears  to  be  nonestly  and  prudently 

179     Pa.      331,     WUliamt,    J.,     said:  conducted,   the   rate  which   the   com- 

!' Ordinarily  that  is  a  reasonable  charge  nany  would  be  compelled  to  pay  for 

or  eysl«m  of  charges  which  yields  a  oorrowed   money  will  furnish  a  s^e, 

ftur     return     upon     the     investment,  though  not  always  eonclutdve,  criterion 

Fixed  charges  and  the  costs  of  main-  of  the  rale  of  profit  which  will  be 

tenance  and   operation   must  first  be  deemed  reasonable.    In  ordinary  cases, 

provided  for,  then  the  interests  of  the  where   the   management  is  fair  and 

owners  of  the  property  are  to  be  con-  economical,  it  would  be  unieasonable 

sidered.    They  aie  entitled  to  a  rate  of  to  fix  the  rates  so  low  as  to  prevent 

return,  if  their  property  will  earn  it,  the  company  from  paying  interest  on 

not  lett  than  the  legal  raie  of  vnterttt."  borrowed  money  at  the  lowest  market 

But  what  "their  property  will  earn  "  rsite  obtainable;   and,  even  then,  some 

depends  very  largely  upon  the  rates  allowance  or  margin  should  be  made 

which  may  be  charged.  for  any  risk   to   which   the   company 
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But  when  a  rate  fixed  by  statute  or  orditumce  is  attacked  upon  tbe 
ground  that  it  is  not  reasonable  or  adequate  and 'amounts  to  a  con- 
fiscation or  deprivation  of  property  of  the  public  service  corporation, 
it  must  be  remembered  that  the  function  of  the  court  is  not  to  fix 
what  is  a  reasonable  rate  in  its  view,  but  only  to  determine  whetho 
the  rate  as  fixed  amounts  to  such  confiscation  or  deprivation.  Where, 
pursuant  to  a  statute,  the  local  tribunal  fixed  a  rate  which  yidded 
ardum  of  sue  per  centupon  the  then  value  of  the.propertyu»d,  the 
Supreme  Court  of  the  United  States  declined  under  the  circunastances 
to  hold  that  such  rate  amounted  to  a  deprivation  of  property  within 
the  prohibition  of  the  Federal  Constitution.*     The  courts  cannot 

may  be  enxiaed,  over  and  above  the  poiation  to  earn  a  return  of  one  sikI 

luk  taken  bj  a  lender. ' '  one  half  per  cent  per  month  upon  the 

In  San  Diego  Land  &  T.  Co.  v.  Na-  capital  mveated.  Subsequently  a 
tional  (^ty,  174  U.  S.  739,  757,  this  statute  was  passed  authoriidng  Uw 
element  it  stated  aa  "a  fair  profit  to  board  of  supervisors,  upon  whom  tbe 
the  company  over  and  above  such  power  to  r^ulate  was  confeired,  to 
ohai^ges  (for  operating  expenseSj  ntain-  prescribe  a  rate  which  would  yield  a 
tenance,  &o.),  for  Its  services  in  sup-  return  of  only  aii  per  cent  per  annum, 
plying  the  water  to  consumers,  either  Pursuant  to  tliia  authority,  the  txnrd 
by  way  of  interest  on  the  money  it  has  of  supervisors  fixed  a  schedule  of  mica 
expended  for  the  public  use,  or  upon  which  was  intended  to  yield  a  return 
some  other  fur  and  equitable  basis."  of  only  six  per  cent  per  Rnmini.  Tbe 
%)eakin^  of  the  right  of  public  service  Supreme  Court  of  the  United  States 
corporations  to  remuneration  for  ser-  held  that  it  could  not  say  that  the 
vices  rendered,  the  court  said,  in  statute  and  the  proceedings  thereunder 
Brunswick  &  T.  Water  Dist.  v.  Ituine  denied  to  the  corporation  a  fair  letum 
Water  Co,,  99  Me.  371,  379:  "  They  upon  its  investment,  and  that  therefore 
are  entitled  to  charge  reasonable  rates,  it  could  not  be  held  that  the  proceed- 
Beaaonable  is  a  relative  term,  and  in^  of  tbe  board  of  supervisora  were 
what  is  reasonable  depends  upon  many  void  as  depriving  the  corporaticHi  of 
varying  circumstances.  An  equivalent  its  property  without  just  ocunpenaa- 
to  tne  prevailing  rates  of  interest  might  tion,  sayinf :  "  It  is  not  confiseatioD  nor 
beareB8onableretun),anditmight  not.  a  taking  of  property  without  due  pny- 
Itmightbetoohi^ormi^htbetoolow.  cess  of  law,  nor  a  denial  of  the  equal 
Itmjgbtbereasonable^owingtopeculiar  protection  of  the  laws,  to  fix  water 
baaards  or  difficulties  in  one  place  to  re-  rates  so  as  to  give  an  income  of  six  per 
eeivegreaterretumsthere,tbanitwould  cent  upon  the  then  value  of  the  prop- 
in  another  upon  the  same  investment."  erty  actually  used  for  the  purpose  of 

RaUs  of  inierett  should  be  considered  supplying  water  as  provided  by  law, 

in    determining     whether    rates     are  even  though  the  company  hacl  prior 

reasonable.     Cedar  Rapids  Wat«r  Co.  thereto  be^  allowed  to  fijc  rates  that 

V.  Cedar  Rapids,  118  Iowa,  234,  260.  would  secure  to  it  one  and  a  half  per 

It  has  been  said  that  a  railroad  com-  cent  a  month  income  upon  the  capital 

pany  is  entitled  lo  earn  an  annual  in-  actually  invested  in  the  underteking. 

eome  of  »ix  |ier  cent  upon  its  investment  If   not   hampered   by   an    unalterable 

when  its  railroad  is  properly  built  and  contract,    providing    that    a    certain 

'  ~  managed.      St.  Louis  &  S.  F.  compensation    shomd    always    be    r«- 

I.  Eadley,  108  Fed.  Rep.  317.  oeived,  we  think  that  a  law  which  re- 

'  in    Stanislaus    County    r.    San  duces    the    compensation    therettrfore 

Joaquin  &  K.  R.  Iir.  Co.,  192  U.  S.  allowed  to  six  per  cent  upon  tiie  present 

201,   tbe   corporation    had    been    or-  value  of  the  property  uaed  for  tbe 

gamied  and  its  works  constructed  at  public  is  not  unconstitutional.    There 

a  time  when  the  statute  prescribing  is  nothing  in  the  nature  of  oonfisca- 

that  rates  should  not  be  reduced  to  a  tion  about  it." 
figure  which  would  not  permit  the  cor-        In  Willcox  c.  Consolidated  Gaa  Ool, 
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be  said  definitely  to  have  setded  what  is  a  fair  return  or  the  exact 
method  of  determining  what  b  a  fair  return  in  all  caaea,  Thb  is,  per- 
haps, impracticable,  since  no  two  cases  are  exactly  alike.  But  leav- 
ing out  of  view  exceptional  cases,  the  company  is  ordinarily,  we 
think,  justly  and  constitutionally  entitled  to  have  the  nature  of  the 
business  including  its  hazards  taken  into  the  account,  and  to  charge 
such  rates  as  will  yield  a  net  return  upon  the  present  value  of  the 
plant  employed  in  the  public  service  at  least  equal  to  the  then  cur- 
rent rates  of  interest  or  returns  on  investments  of  the  kind  under 
consideration. 

The  adequacy  of  the  rate  to  afford  a  full  return  on  the  investment 
or  value  of  the  plant  may  be  affected  by  considerations  which  have 
reference  to  the  limUed  amount  of  btisinssa  done  at  the  time.  Thus, 
it  may  be  that  the  corporation  is  only  furnishing  water  or  light  to 
the  extent  of  one  half  of  the  capacity  of  its  plant,  and  under  such 
circumstances  it  would  seem  that  the  fact  that  the  business  of  the 
corporation  is  not  so  great  as  to  enable  it  upon  the  business  actually 
done  to  earn  a  full  return  upon  the  value  of  the  property  used  does 
not  necessarily  or  per  se  make  the  rate  confiscatory.*    This  result 

212  U.  S.  19,  49,  B.  c.  167  Fed.  R«p.  return,  more  than  4.4  per  cent  on  the 

849,  the  Supi«me  Court  approved  the  value  of  the  property  nccesBarily  em- 

deteiminatian  of  the  trial  court  that,  ployed  in  the  public  service,  or  3.3 

UDijeT  the  circiunatancea  of  the  par-  per  cent  on  its  stock  after  deducting 

ticular  case,  a  iat«  which  would  per-  fixed  chttrges  were  held,  on  motion  for 

mit  a  return  of  six  per  cent  would  be  a  preliminary  injunction,  to  establish 

enough  to  avoid  the  charge  of  confiBca-  a  prima  jade  case  of  unreasonableDess 

lion  for  the  reason  that  a  return  of  amounting   to   a   taking   of   prmiertf 

such  an  amount  was  the  rate  ordinarily  without   just    compensation.      Bitring 

sought  and  obtained  on  inveatmenta  of  ValW  Waterworkfl  u.  San  Francisco, 

that  degree   of  safety  in   the  city  of  124  Fed.  Rep.  574.    Where  the  present 

New  Yorit.     In  Spring  Valley  Water  value  of  the  property  appeared  to  be 

Co.  V.  San  Francisco,  165  Fed.  Rep.  between   $400,000    and   »600,000,    it 

667.  it  was  held  that  water  ntes  which  was  held  that  rates  which  yielded  5} 

enabled  the  company  to  earn  an  in-  per  cent  on  a  valuation  of  S400,000, 

wme  of  jive  per  cent  net  on  the  value  of  4{  per  cent  on  a  valuation  of  $500,000, 

the  _property  employed  in  the  public  or  61  per  cent  on  the  total  amount  of 

service  after  ail  taxes,  operating  ex-  stoct  and  bonds,  could  not  be  regarded 

penses,  &c.,  were  deducted,  was  neither  as  so  unreasonable  as  to  be  confisco- 

unreasonable    nor    confiscatory.      See  tory.     Cedar    Rapids   Water   Co.    v. 

■~  the  same  effect,  Cedar  Rapids  Gas-  Cedar   Rapids,    118    Iowa,    234.      In 

t  Co.  v.  Cedar  Rapids  (Iowa),  120  Cotting   v.    Kansas   Qty   Stock   Yard 

W.   Rep.   966.      In   Long   Branch  Co.,  79  Fed.  Rep.  679;   82  Fed.  Rep. 

Tintem    Manor    Water    Co.,     70  839,    850,    a    legislative    rat«    which 

N.  J.  Eq.  71,  aff'd  71  N.  J.  Eq.  790,  allowed  five  and  three  quarter  per  cent 

the  court  held  that  the  proper  rate  at  on  the  value  of  the  property  for  profit 

the  itari  upon  newly  constructed  water  after   all    expenses    and    depreciation 

works  which  were  expected  to  supply  was  sustained,  and  Foster,  J.,  suggests 

a  quickly  growing  population,  ihotiid  (79  Fed.  Rep.  684)  the  legal  rate  of 

be  five  per  cent.  interest  as  the  test.    See  alio  Milwau- 

Rates    which,    after    resolving    ail  kee  Elect.  R.  &  L.  Co.  v.  Milwaukee, 

doubtful  questions  against  the  com-  87  Fed.  Rep.  577. 

pony,  do  not  yield  as  an  annual  net  >  Thus  in  San  Di^o  l4ind  A  T.  Co. 
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would  aeem  to  be  supported  by  a  number  of  consideratioiis.  Hie 
limit  of  the  rate  to  the  public  is  the  value  of  the  services  to  the  public, 
not  as  a  commuoi^,  but  as  individuals.  The  company  cui  only 
ask  and  expect  a  return  upon  such  property  as  is  reasonably  oeoes- 
sary  for  the  public  service,  and  the  company  rather  than  the  public 
should  bear  the 'loss  necessarily  incident  to  an  unutilized  and  un- 
necessary investment  in  property  or  plant. 

§  133S.  LiafalUtir  td  Monldpility  for  Wat«r  and  Ll^  fnmldwd; 
Dnpllad  OontraeU.  —  The  rules  governing  the  liabUUy  of  a  muai- 
ci'pality  for  loater  and  lighi  jvmUhed  for  its  use,  under  a  contract, 
express  or  implied,  do  not  differ  essentially  from  those  which  govern 
its  liability  under  other  contracts.'  A  municipality  is  not  liable  for 
water  or  light  furnished  to  it  or  for  its  use  if  it  has  no  authority 
whatever  to  contract  for  it.*  If  it  has  no  authority  to  enter  into  an 
express  contract  for  a  supply  of  water,  it  is  impossible  to  imply  a 
contract  under  which  it  can  be  held  to  be  liable.*    And  a  munici- 

V.  Jasper,  189  U.  8.  439,  446,  where  the  taken  strictly  ftcoording  to  its  letl«i. 
question  was  as  to  the  reasonableiiesa  But  when  a  case  is  brought  here  on  a 
of  the  rates  for  irrigation  prescribed  by  constitutional  ground  which  whtrily 
the  board  of  supervisors,  it  appeared  fails,  we  certainty  shall  not  be  astute 
that  the  supervisors  in  deteimining  to  support  it  u)}on  another  which  we 
the  rates  aasumed  that  the  amount  of  could  not  coumder  apart  fnnn  tiw 
water  available  for  outside  irrigation  failing  foundation,  and  which  has 
was  enough  for  a  return  of  six  thou-  nothing  to  commend  it  but  the  letter 
sand  acres,  and  they  fixed  the  rat«a  aa  of  the  law.  The  statute  of  Califoniia 
if  the  company  supplied  six  thousand  no  doubt  was  contcsnplatii^  tite  case 
acres,  although  such  was  not  the  fact,  of  water  works  fully  oceuiMed  wiUnn 
The  court  held  that  the  fixing  of  the  the  area  which  they  intended  to  supply, 
rates  upon  this  basis  did  not  violate  It  hardly  can  have  meant  that  a  sys- 
any  constitutional  right  of  the  water  tarn  constructed  for  six  tfaousaikd 
company,  saying:  ''Of  course,  tlie  acres  should  have  a  full  return  upon 
amount  actually  received  for  the  water  its  value  from  five  hundred,  if  those 
actually  furnished  was  correspond-  were  all  that  it  supplied.  At  all  events, 
ingly  less  than  the  receipts  as  esti-  we  will  not  be  the  first  to  aay  so.  If 
mated  by  the  supervisors  upon  their  necessary  to  avoid  that  result,  we  ahould 
assumption.  If  there  were  no  force  in  assume  that  only  a  proportionate  part 
any  01  the  ai^^uments  for  the  appellees  of  the  Byatam  was  actually  used  and 
wluch  we  have  passed  by,  the  result  useful  within  the  meaning  of  the 
of  this  mode  of  estimate  might  be  that   statute." 

the  appellant  did  not  ^t  six  per  cent  >  Aa  ta  the  general  doctrine  of  the 
on  the  total  value  of  its  plant.  But  liability  of  the  municipality,  under 
here  again  we  have  to  distinguish  be-  implied  contracts,  see  anie,  if  793, 794, 
tween  Constitution  and  statute.  If  a  795.  A  municipality  contracting  with 
plant  is  built,  aa  probably  this  was,  for  a  water  company  as  a  corporation  is 
a  larger  area  than  it  finds  itself  able  t*lopped  to  deny  the  corporal*  cAorader 
to  supply,  or  apart  from  that,  if  it  of  the  water  com^ny.  Qreraville  v. 
does  not  as  yet,  have  the  customers  QicenviUe  Water  Works  Co.,  125  Ala. 
contemplated,  neither  justice  nor  the  625. 

Constitution    requires  that,  say,  two        *  South  Covington  Dist.  «.  Kenton 
thirds   of   the   contemplated   number  Wat«r  Co.,  117  I^.  489. 
should  pay  a  full  return.     The  only        *  East  Newark  v.  New  York  A  N.  J. 
ground  for  such  a  claim  is  the  statute  Water  Supply  Co.,  67  N.  J.  Eq.  265, 
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pality  is  not  liable  if  water  or  light  is  supplied  without  any  re- 
quest, express  or  implied,  b;  the  city  or  its  authoiized  officers  or 
agents.'  An  implied  contract  to  pa;  for  light  will  not  arise  under 
circumstances  which  indicate  that  the  services  were  rendered  or 
the  property  was  used  and  enjoyed  without  any  intention  to  exact 
compensation.*  But  when  a  city  has  general  power  to  contract  for 
a  supply  of  water  or  li^t,  and  such  supply  u  fvimiaked  and  aecepUd 
by  the  city,  the  city  becotnet  liable  to  pay  therefor  upon  an  implied 
promise.*     Accordingly,  in  an  action  against  the  municipality  to 

aff'd  6S  N.  J.  Eq.  783.  And  it  hta  tract,  and  the  action  of  the  parijea  ia 
been  held  not  to  be  liable  if,  by  its  founded  upon  a  mistaken  belief  that 
charter,  its  power  to  contract  ie  limited  the  compenBation  provided  for  by  the 
to  a  particular  mode,  and  it  fails  to  contract  incltides  the  entire  number 
follow  the  prescribed  method.  Wood-  furnished,  the  city  ia  not  liable  theie- 
nde  Water  Co.  v.  Ijoi^  Island  Citr,  23  for  until  notice  fiom  the  gas  company 
N.  Y.  App.  Div.  78;  aff'd  159  «.  Y.  and  a  demand  for  payment  of  the  ad- 
568;  People  v.  Siason,  75  N.  Y.  App.  ditional  light*.  Bruan  Electric  Light 
Div.  138,  aff'd  173  N.  Y.  138;  Brod-  &  Power  Co.  e.  Montgomery,  114  fla, 
erick  t>.  St.  Paul,  90  Minn.  443.  A  ^.  If  a  water  company  exercises  ita 
water  district,  established  by  a  town  right  to  revoke  an  offer  to  furnish 
board  puiBuant  to  statute,  included  water  to  a  dty  gratuitously  and  the 
the  whole  town,  which  was  eighteen  city  thereafter  continues  to  use  wat«r 
miles  long  and  six  miles  wide.  The  with  notice  that  it  will  be  expected  to 
contract  was  made  for  a  water  supply  pay  rental  therefor,  the  city  will  be 
for  two  villages  only  in  such  town,  the  liable  for  the  water  wliich  it  lias  used. 
villages  containing  eighty  per  cent  of  Spring  Brook  Water  Co.  v.  Pittston, 
the  intiabitants  and  about  forty  per  203  Pa.  223  Under  a  contract  by 
cent  of  the  taxable  property.  It  was  which  a  water  company  agrees  to  sup- 
held  that,  inasmuch  as  the  statute  re-  ply  water  free  of  chaise  "for  all  pubUc 
quired  that  the  territory  supplied  witji  omldings  and  ofBces  ol  said  city,"  pub- 
water  under  the  contract  should  cor-  lie  school  buildings  within  the  city  are 
res^nd  in  area  with  the  territory  not  public  buildings  of  the  city,  when 
designated  as  the  water  supply  dis-  the  ecbool  district  is  an  independent 
trict,  the  contract  was  invalid ;  tliat  oorporation  and  the  city  neither  builds, 
the  corporation  making  the  contract  owns,  nor  controls  the  school  houses. 
was  bound  at  its  peril  to  know  the  National  Water  Worlu  Co.  v.  School 
limitations  upon  the  authority  of  the  IKst.,  23  Mo.  App.  227.  See  also  Al- 
town  board;  and  the  fact  thai  it  sup-  buquerque  Wat«r  Supply  Co.  v.  Al- 
plied  water  under  the  contract  created  buquerque,  9  N.  Hex.  441. 
no  claim  against  the  town.  People  v.  *  Austin  «.  Bartholomew,  107  Fed. 
SisBon,  75  N.  Y.  App.  Div.  138,  aff'd  Rep.  349;  Brush  Elect.  Light  &  Power 
173N.  Y.  606.  Co.    v.    Montgomery,    114    Ala.    433; 

■  State  Trust  Co.  v.  Duluth,  104  Higgins  v.  San  Di^o  Water  Co.,  118 
Fed.  Rep.  632.  See  also  St.  Paul  Gas-  Gal.  524,  555,  s.  c.  131  Gal.  294,  296; 
light  Co.  V.  St.  Paul,  78  Minn.  39.  If,  Dawson  v.  Dawson  Waterworks  Co., 
after  a  contract  for  lighting  has  ex-  106  Ga.  696;  East  St.  Louis  v.  East 
pired,  the  company  continues  to  fur-  St.  Louis  0.  L,  &  C.  Co.,  98  111.  415; 
nish  electric  Ugnt  notwithstanding  the  Aurora  Water  Co.  v.  Aurora,  129  Mo. 
city's  refusal  to  accept  and  pay  for  the  540:  East  Newark  v.  New  York  A 
same,  the  city  is  not  liable  therefor.  N.  J.  Water  Supply  Co.,  67  N.  J.  Eq. 
Alpena  Electric  Light  Co  v.  Alpena,  265,  aff'd  68  N.  J.  Eq.  783;  New  Jersey 
130  Mich.  413.  Suburioan  Water  Go.  k.  HarriMn,  ^ 

■  Where,  through  a  mistaken  inter-  N.  J.  L.  196;  North  River  Elect.  L.  & 
pretation  of  a  contract,  the  lighting  Power  Go.  r.  New  York  City,  48  N.  Y. 
company  furnishes,  and  a  city  accepts,  App.  Div.  14;  Kennedy  n.  New  York, 
the  benefit  of  a  greater  number  of  99  N.  Y.  App.  Div.  -  -  "  - 
lights  than  is  called  for  by  the  con-  Water  Works  Co.  v 
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recover  the  value  of  water  or  light  furnished,  the  re^larity  or  validity 
of  an  ordinance  or  proceeding  under  which  the  water  or  li^t  was 
furnished  does  not  become  material,  if  the  city  had  general  authori^ 
to  contract  therefor;  its  acceptance  of  the  benefits  of  the  service 
rendered  is,  under  such  circumstances,  sufficient  to  imply  a  promise 
to  pay  therefor  irrespective  of  the  regularity  or  validity  of  the  method 
of  contract.*    The  acceptance  of  water  fumbhed  to  a  city,  which  is 

N.  Y.  Ill ;  Spring  Brook  Water  Co.  «.  town  passed  an  ordinuioe  granting  a 
Fittetan,  203  Pa.  223.  water  worica  fraochiaB  and  contiactuig 

A  ligbtiiig  company  having  fur-  for  a  hydrant  service  for  the  benefit 
Dished  Ughta  exceeding  the  contract  of  an  unincorporated  viUaKe  within 
number,  demanded  payment  therefor,  the  town  limita,  and  the  vQla^  naa 
On  payment  being  refuaed,  it  requested  afterwards  incorporated  as  a  ci^,  it 
the  city  to  designate  the  lights  to  be  was  held  that  the  eiiy  v>a*  UabU  for 
removed  to  reduce  the  number  to  that  the  hydrant  rentals  as  tht  guoceimr  of 
contracted  for.  The  city  refused  to  At  toum.  Washburn  Water  Worits  Co. 
permit  the  removal  of  any  of  the  c.  Waahbum,  129  Wis.  73. 
UghtB.  It  was  held  that  the  city  was  '  lUinoii  Trust  &  Savings  Bank  v. 
liable  for  the  extra  lights  from  the  time  Arkansas  City  Water  Co.,  67  Fed.  Rep. 
of  refusing  to  peimit  their  removal  196;  Greenville  v.  Greenville  Water 
upon  an  implied  contract  to  pov  for  Works  Co.,  125  Ala.  625;  Baxter 
tnera.  Brush  Electric  Light  &  Power  Springs  v.  Baxter  Springs  Lt.  ft  Power 
Co.  V.  Montgomery,  114  Ala.  433.  A  Co.,  64  Kan.  591;  East  St.  Louis  i>. 
charter  provimon  prohibiting  the  nukk-  East  St.  Louis  G.  L.  ft  C.  Co.j  SS  IlL 
ing  of  any  contract  until  a  dtfrnitt  415;  Marion  Water  Co.  v.  Hanon,  121 
amanmt  of  money  tkaU  have  been  ap-^  Iowa,  306;  IVankfort  o.  Caj»^  Gas 
propriated  for  the  liquidation  of  all  ft  Elect.  Lt.  Co.  (Ky.),  96  8.  W.  Rep. 
pecuniary  liability  of  the  city  under  870;  State  r.  HcCardy,  62  Uinn.  509; 
such  contract,  cannot  ordinarily  be  Tyler  v.  Jester  (Tex.  CSv.  App.),  74 
made  applicable  to  contracts  for  a  S.  W.  Rep.  359;  Brenham  v.  Breiuiam 
supply  of  water  or  gas  covering  a  tenn  Water  Co.,  67  Tex.  542. 
ot  vears  made  pursuant  to  a  general  Irregularity  in  the  enactment  of  an 
autnority  to  provide  a  supply  of  water,  ordinance  consistiDg  in  faUwe  to  tx- 
or  to  provide  for  lighting  the  streets  ■prea*  the  tvbject  of  ae  ordinance  in  the 
and  public  grounds.  It  is  a  sufficient  tide  as  i^uired  by  the  city  charter 
compliance  with  such  charter  provision  does  not  affect  the  nght  of  the  company 
if  the  city,  in  each  of  its  annual  appro-  to  recover  for  water  actuaUy  supplieo. 
priations,  sets  amde  a  sufficient  sum  Marion  Water  Co.  v.  Marion,  121  lorn, 
to  cover  its  obligation  for  light  or  306.  An  ordinance  granted  a  fran- 
water  accruing  during  the  year.  Den-  chise  or  privilege  for  electric  lifting 
ver  V.  Hubbard,  17  Colo.  App.  346;  purpoBes  m  vio&don  of  tbe  provisions 
Leadviile  111,  Gas  Co.  r.  Leadville,  9  of  the  Kentucky  Conetitution  which  re- 
Colo.  App.  400.  See  also  Cariyle  Water  quires  the  sale  of  all  fianchises  to  tJie 
L.  ftp.  Co.  V.  Carlyle,  31  111.  App.  325,    highest   bidder.      The   ordinance   also 


Danville  i>.  Danville  Water  Co.,  provided  for  a  supply  of  light  to  tbe 
19U  111.  235;  Cain  n.  Wyoming,  104  city.  It  was  held  tl^t  notwithstanding 
III.  Ap]i.  538.    See  ante,  0  211,  790.      the  invalidity  of  the  ordinance,  tbe 


A   city    contracted    with    a    water  city  was  liable  for  the  light  fumi^ied  at 

company  for  fifteen  fire  hydrants  for  a  its  reasonable  value,  and  as  the  contract 

term  of  ten  years,  and     to  take  anv  price  was  not  attacked  as  unreasonable, 

additional   number  of  fire   hydrants  '  a  recovery  at  that  rate  was  BUBtained. 

at  a  specified  atmual  rental.     It  was  Providence  v.  Providence  Elect.  L.  Co., 

held  that  an  order  by  the  city  for  addv-  122  Ky.  237. 

Hanoi  hydrants  implied  an  agi^ement  A  water  works  ctMnpany  was  beld 

to  pay  therefor  for  the  remainder  of  entitled  to  recover  for  water  fumiabed 

the  ten  years,  and  that  the  city  could  a  city,  although  the  contract  was  vnd 

not  rescind  its  order  at  pleasure.    State  because  of  tlw  invalidity  of  the  fran- 

V.  Piiilipsburg,  23  Mont.  16.    Where  a  chise    contained    therein.      Nicholas- 
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sufficient  to  establish  performance  of  the  contract  by  the  wat^  com- 
pany, b  not  a  mere  occasional  use  by  the  city  of  the  water  actually 
furnished;  the  mere  receipt  and  consumption  of  water  do  not 
necessarily  imply  acceptance;  there  must  be  a  fair  opportunity  for 
examination  and  rejection  before  acceptance  can  be  inferred  from 
receipt' 

It  has  been  said  that  performance  of  the  agreement  on  the  part 
of  the  company  to  furnish  water  or  light  is  an  essential  considera- 
tion or  condition  upon  which  the  city's  promise  to  pay  is  based,  and 
inasmuch  as  the  injury  to  the  city  on  a  breach  thereof  cannot  be 
measured,  performance  by  the  company  is  a  condition  precedent  to 
a  recovery  for  water  or  light  actually  furnished,  and  in  the  absence 
of  such  performance  there  can  be  no  recovery  whatever  unless  the 
city  has  so  acted  as  to  justify  a  presumption  of  acceptance,  consent, 
or  waiver.*    But  this  rule  has  not  received  uniform  acceptance,  and 

ville  Water  Co.  v.  Nicholaeville  (Kjr.),  is  on  agrtement  to  fvmiik  aU  tudi  Itglttt 
38  a.  W.  Rep.  549,  38  S.  W.  Rep.  430.  at  ffi«  city  may  in  reason  deem  necet- 
A  provision  in  an  electric  light  con-  tary  and  dcTnand,  So  held  in  view  of 
tract  th&t  it  should  not  he  assiffnabU  the  fact  that,  in  the  nature  of  things, 
without  the  content  of  the  niimicipality  the  size  and  extent  of  a  city  do  not 
does  not  preclude  a  recoverjr  I^  the  ordinarily  warrant  the  inBtaUatJon  of 
contracting  partv,  although  he  has  a  second  plant.  Hence,  an  agreement 
sold  and  removed  his  own  plant,  and  by  the  company  to  fumiah  such  lights 
has  procured  the  light  to  be  furnished  as  the  city  might  in  reason  deem  neces- 
irom  the  plant  of  another  company,  sary  ana  demand  lies  at  the  very 
in  the  absence  of  a  stipulation  that  he  foundation  of  the  promise  by  the  city 
should  erect  and  maintain  a  plant  of  to  pay  the  price  therefor.  Kaukauna 
his  own.  Colorado  City  c.  Townsend,  Ellectric  U^t  Co.  v.  Kaukauna,  114 
9  Colo.  App.  249.  It  &  eity  hai  ac-  Wis.  327.  When  the  contract  between 
_...._. ^  for  a  number  of  years  in  the  the  muiiici{)ality  and  the  water  com- 
jhing  of  l^ht  by  the  aiMgnee  of  pany  contains  a  provision  that  the 
a  contract,  the  city  cannot  defeat  uorfti  should  be  tested  by  the  ~  ~~~' 
liability  for  water  furnished  on  the  cipality  before  a  8U[  ' 
KTOund  that  the  contract  was  incapa-  accepted  by  it,  and  i 
ble  of  asdgnment.  Austin  v.  Bartholo-  for  repairing  breaks  in 
mew,  107  Fed.  Rep.  349.  and  such  test  has  been  made  and  the 
If  a  company  has  ei«ct«d  its  plant  works  have  been  used,  the  munici- 
with  the  full  assent  of  the  city  au-  pality  cannot  plead,  as  a  defense  to 
thorities,  and  the  waier  supplied  has  an  action  for  hydrant  rentals,  that  the 
proved  to  be  adequate  in  quality  and  pipes  laid  did  not  comply  with  the  con- 
quantity,  and  the  city  has  accepted  tract,  or  that  they  were  subject  to 
it  without  any  objection,  the  city  is,  breakage.  Grand  Junction  Water  Go.  w. 
in  an  action  to  recover  the  stipulated  Grand  Junction,  14  Colo.  App.  424. 
price  to  be  paid  for  water  .furnished,  '  Winfield  Water  Co.  v.  Winfield, 
estopped  from  pleading  as  a  defense  51  Kan.  104.  See  also  Skowhe^^n 
informoiity  in  the  assent  of  Ae  local  Water  Co.  v.  Skowhegan,  102  Me.  323. 
authorities  to  the  franchise  and  the  *  Kaukauna  Electric  Light  Co.  v. 
omisnon  to  appoint  inspectors  to  re-  Kaukauna,  114  Wis.  327. 

Ert  on  the  wat«r  supply.     Cunning-        Where  the  company  sues  upon  con- 

m  V.  Cleveland,  98  Fed.  Rep.  667.  tract  tor  the  stipulated  price  or  coo- 

An  agreement  contained  in  an  ordi-  aideration,  it  was  held  that  it  could 

nance  granting   a   franchise   that   the  not    recover    upon    quantum    meruit. 

company  will  furnish  to  the  city  for  Winfield   Water   Co.    v.    M^nfield,   51 

street  lighting  electric  lights  of  speci-  Kan.  104.    See  also  Winfield  v.  Win- 

fied  power  at  a  certain  price  per  light  Geld  Water  Co.,  51  Kan.  70.    Where 
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other  decisions  hold  that  although  conditions  precedent  must  be 
performed  to  justify  a  recovery  on  a  contract  and  a  partial  pei^ 
formance  is  not  sufficient,  jet  when  the  contract  has  been  performed 
in  a  substantial  part,  and  the  city  has  voluntarily  accepted  and 
received  the  benefit  of  the  part  performance,  knowing  that  the  con- 
tract was  not  being  fully  performed,  the  eUy  u  thsr^y  preclvdtd 
from  relying  upon  the  performance  of  the  rendve  a»  a  eonditum  pre- 
cedent to  Us  lUibility  to  pay  for  what  it  has  received,  and  may  be 
compelled  to  rely  upon  its  claim  for  damages  in  respect  of  the  de- 
fective performance.  Accordingly,  when  the  city  baa  received  water 
or  light  which  does  not  come  up  to  the  stipulated  quality  or  quantity, 
and  has  accepted  the  beneSt  thereof  under  such  circumstances  as 
to  show  that  it  knew,  or  ought  to  have  known,  that  the  contract  was 
not  being  fully  performed,  its  remedy  is  to  recoup  the  damages 
suffered  bj  it  as  a  partial  defense  in  an  action  upon  the  contract* 

the  ordinance  provides  that,  in  con-  ing  the  water  rentals  of  those  to  whtxn 
dderation  of  the  grantee  of  the  fmn-  the  inadeauate  or  improper  serviee 
chise  erecting;  water  works  to  supply  was  funished.  Hence,  if  the  water 
the  city  and  its  inhabitants  with  water,  company  furnished  to  the  city  through 
the  city  agrees  to  rent  a  specified  its  firo  hydrants  a  proper  supply  of 
number  of  hydrants, — even  if  it  be  water  for  fire  protection  puiposes, 
the  duty  of  the  city  to  furnish  the  the  fact  that  the  supply  to  private 
hydrants  and  to  designate  the  places  consumers  was  of  a  quabty  not  suited 
where  they  shall  be  attached  to  the  for  domestic  purposes,  is  no  defense 
mains,  —  the  company  cannot  le-  to  an  action  against  the  city  to  re- 
cover the  stipulated  rental,  if  no  cover  the  rentals  of  fixe  hydiants.  In 
hydrants  have  actually  been  attached  an  action  against  a  city  for  electric 
to  the  mains,  and  it  is  not  shown  that  light  fumiidted,  a  pro  rata  recoveiy 
the  company  ever  request«d  the  city  was  sustained  under  a  contract  pro- 
to  furnish  the  hydrants  or  direct  where  vision  that  in  case  for  any  reason  lamps 
they  should  be  placed.  Ellensburgb  were  not  lighted  and  lights  not  fur- 
Water  Supply  Co.  V.  Ellensburgh,  13  nished  during  any  of  the  times  sped- 
Wash.  554.  If  a  lighting  contract  fied,  a  rebate  pro  rala  according  to  the 
provides  that  the  company  shall  fur-  time  they  were  not  lighted  should  be 
nish  such  lights  as  the  eily  "  may  made.  Kennedy  d.  New  York  Qty, 
designate"  to  be  placed  at  tudi  pointa  99  N.  Y.  App.  Div.  588.  E*rovisian 
as  it  "may  direct,"  it  was  held,  con-  of  water  works  ordinance  that  upon 
struing  the  contract,  that  no  recovery  failure  to  furnish  to  the  inhabitants 
for  light  furnished  can  be  had  against  water  fit  for  drinldne  and  domestic 
the  city  if  it  not  only  fails  to  designate  purposes  the  municipality  might  give 
the  number  and  location  of  the  bghta,  the  company  notice  of  such  fulure, 
but  also  repudiates  the  contract  and  and  upon  default  of  the  company  to 
so  notifies  the  company.  El  Paso  Gas,  rectify  the  conditions,  the  munici- 
Elect.  Lt.  it  P.  Co.  D.  El  Paso,  22  Tex.  pality  should  be  relieved  from  paying 
Civ.  App.  300.  hydrant  rentals  until  rectification  sus~ 
In  State  Trust  Co.  v.  Duluth,  70  tained  as  a  valid  provision  for  stipu- 
Minn.  2S7,  it  was  held  that  a  provision  lated  and  liquidated  damages,  and 
in  an  ordinance  that  if  there  be  a  held  not  to  provide  for  a  forfeiture, 
defideTicy  of  the  supply  of  good  and  but  to  exempt  the  municipality  from 
wholeaome  water  for  domestic  and  other  liability  to  pay  hydrant  tents  during 

Surposcs  for  a  period  exceeding  sixty  such   period^      lUincds   Trust   ft   Sav. 

ays,   during   such   failure   of   supply  Bank  o.   Pontlac,   112   lU.   App.   545, 

all  water  rentals  shall  be  suspended,  aff'd  212  III.  326. 
riiould  be  construed  as  only  suspend-        '  St.  Charles  v.  Stookey,  154  Fed. 
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If  a  cit}'  continues  to  accept  water  knoving  that  it  does  not  comply 
with  the  quality  stipulated  for.by  the  ordinance  or  contract,  it  cannot 
thereafter  refuse  to  make  any  payment  therefor;  its  acceptance 
imposes  upon  it  the  obligation  to  pay  the  reasonable  value  of  the 
water  used; '  and  if  it  accepts  and  pays  for  water  supplied,  any 
defense  or  counter-claim  growing  out  of  the  defective  quality  or 
quantity  of  the  water  supplied  is  waived  by  the  acceptance  of  the 
water  and  payment  therefor,  and  cannot  be  asserted  as  a  defense 
to  an  action  for  future  supplies.* 

An  examiruUion,  test,  and  aeeeptanee  by  the  city  of  the  vxtrfa  and 
plant,  as  sufficient  for  the  purposes  of  the  contract,  eatops  the  city  from 
thereafter  claiming  that  the  works  are  not  sufficient  and  adequate 
to  comply  with  the  contract,  or  that  they  are  improperly  constructed.* 

Rep.  772;  Omaha  Water  Co.  i>.  Omah&,  inHtoad  of  aix-inch  maiiiB  as  required 

156    Fed.    Rep.    922;     Greenville    v.  by  the  contract  u  not  a  Hubstontial 

Greenville  Water  Works  Co.,  125  Ala.  compliance   with   the   contract   which 

625;      CrestoQ    Waterworks    Co.    v.  will    eoable    the    water   company    to 

Oreston,    101    Iowa,   6S7;     fiurUiig1»n  recover  in  a  suit  for  hvdraQt  rentals. 

Water  Works  Co.  f.   BurUngton,  43  BeUaat  Water  Co.  v.  Belfast,  92  Me. 

Kan.  725;    Wiley  v.  Athol,  150  Haw.  52. 

426;  Sykes  v.  St.  Cloud,  SO  Mian.  442;  A  water  company  sued  to  recover 
Aurora  Water  Co.  v.  Aurora,  129  Mo.  the  amount  of  hydrant  rentals,  Sat.,  as 
540;  Lamar  Water  it  Elect,  L.  Co.  agreed  upon  in  a  contract.  The  muni- 
r.  Lamar,  140  Mo.  145;  Joplin  Wat«r-  cipality  denied  that  the  plaintiff  com- 
worka  Co.  v.  JopUn,  177  Ho.  496.  pany  had  performed  its  contract.  The 
The  ineaeure  of  damaget  which  may  jury  returned  a  verdict  for  less  than 
be  recouped  is  the  difference  betiaeen  tiie  the  contract  price,  and  the  court  sus- 
valae  of  the  supply  actually  furnished  tained  the  verdict,  saying  that  although 
and  that  called  for  by  the  contract  the  common  law  required  full  perform- 
ostimatod  with  reference  to  the  use  ance  in  order  to  sus.tain  a  recovery, 
for  which  it  was  furnished.  Wiley  v.  vet  this  stringent  rule  had  been  re- 
Athol,  150  Mass.  426.  See  also  Sykes  laxed  in  most  jurisdictions  even  in 
ti.  St.  Cloud,  60  Minn.'442.  In  New  courts  of  law,  and  that  now  the  plain- 
Jersey  if  light  is  supplied,  whether  the'  tiS  can  recover  Ihe  fair  value  of  the 
lights  supplied  were  in  compliance  aeroicee  where  there  has  been  only  a 
with  the  contract  or  not,  the  iaio  tm-  ipoirtiidverformance.  Skowhegan  Water 
jiiex  a  eoTOract  to  pay  their  reattmabU  Co.  v  Skowh^an,  102  Me  323.  /n- 
■vatue,  and  a  recovery  therefor  can  be  terett  held  not  to  commence  to  run 
had  under  the  common  accounts  in  until  commencement  of  suit  on  de- 
aBBumpsit.  Central  E^ect.  Co.  v.  mand  of  water  company  which  waa 
Woodbridge  Street  Lighting  Dist.,  71  unliquidated  because  of  company's 
N.  J.  L.  403;  Wentink  n.  Freeholders  f^ure  to  fully  comply  with  the  con- 
of  Passaic,  66  N.  J.  J..  65.  If  a  con-  tract.  Harrodsburg  Water  Co.  v. 
tract  between  a  borough  and  a  water  Harrodsburg  (Ky.),  89  8.  W.  Eep. 
company  provides  that  the  water  for  729. 

the  borough  shall  be  drawn  from  cer-         '  Burlington   Water  Works  Co.   v. 

tain  designated  land,  and  it  turns  out  Burlington,    43    Kan.     725;     Central 

that  there  is  not  sufficient  water  on  EUect.  Co.  t>.  Woodbridge  St.  Lighting 

the   land   designated    to    supply   the  Dist.  71  N.  J.  L.  403. 
borough,  the  borough  is  liable  for  the        *  Alpena  City  Water  Co.  v.  Alpena, 

wmltr   actvaUy   a»ed,  although   it  falls  130  Mich.  618;   Monroe  Water  Works 

short  of  the  contract  quantity.    United  Co.  v.  Monroe,  110  Wis.  11. 
States  Water  Works  Co.  v.  Du  Bois,         '  Grand    Junction    Water    Co.    t>, 

176  Fa.  439.     The  use  of  four-inch  Grand  Junction,  14  Colo.  App.  424. 
mains  for  connecting  with  bydianta 
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But  examinaiion,  test,  and  acceptance  of  the  works  does  not  affect 
the  right  of  the  city  to  insist  on  the  jvU  performaTiee  of  eondiiiotu 
which  are  continuing  in  their  nature.  If  the  contract  for  the  ftimish- 
ing  of  water  contains  a  stipulation  that  it  ahall  be  filtered  and  makes 
provision  for  compelling  the  company  in  the  future  to  fumiah  water 
of  a  stipulated  quality,  the  acceptance  of  water  in  the  past  which 
does  not  comply  with  the  contract  does  not  waive  the  right  of  the 
city  to  insbt  upon  compliance  with  the  stipulations  of  the  contract 
in  the  future.*  When  a  municipality  has  made  a  contract,  express 
or  imt)Ued,  for  a  continuing  supply,  such  contract  can  oniy  be  termi- 
naied  by  corporate  action,  e.  g.,  by  the  act  of  the  city  council  or  oiha 
officer  who  ia  authorized  to  make  the  contract.'  If  the  city  refuses 
to  accept  further  service,  the  remedy  of  the  company  is,  ordinarily, 
by  action  for  breach  of  the  continuing  contract.* 

'  niioois  Tnist  &  Savings  Bank  v.  scribed  bjr  the  ooatnct.    It  then  gave 

Pontia^   112   111.  App.  545,  atl'd  212  notice  thkt  it  would  only  fumiah  wkter 

III.  326.     Ettgineer  or  chief  of  fire  de-  at  a  lugher  rate.    The  dtv  did  not  le- 

porimenf  of  city  held  not  to  nave  power,  spoud   to  thu   notice.     Monthly   bilk 

under  charter  and  ordinances  m  city,  rendered  by  the  company  were  poaaed 

to  iraive  condxHorui  of  contisct  as  to  by  the  city  at  the  old  iste.     It  wu 

fire   pressure.     Cedar  BApids  Water  held  tiiat  no  new  contract  was  made 

Co.  V.  Cedar  Rapids,  117  Iowa,  2C0.  by  the  action  of  the  company  in  giving 

*  Greenville  v.  Greenville  W&ter  notice  and  by  the  uae  of  the  water  by 
Works  Co.,  125  Ala.  625.  Where  the  the  city.  The  court  treated  the  con- 
ordinance  or  contract  requires  a  light-  tinued  service  after  the  end  of  the 
ing  company  to  furnish  all  such  lights  preceding  year  as  the  commenGement 
as  the  city  may,  in  reason,  deem  neces-  of  a  new  contract  for  one  year  which 
sary,  and  the  city,  after  demanding  that  could  not  be  affected  by  the  action 
adaitionai  liKhts  be  furnished,  has  of  either  part;^  during  that  ye&r.  "Hie 
waited  a  reoaoiuble  time  (some  three  demand  in  suit  was  not  for  an  entire 
months)  until  tbe  company's  purpose  year's  service.  Appleton  Waterwoikt 
not  to  furnish  them  became  clear,  Co.  v.  Appleto/i,  132  Wis.  563. 
paid  for  lights  actually  furnished  *  Wabsska  Elect.  Co.  tr.  Wymore. 
meanwhile,  then  passed  a  resolution  60  Neb.  199;  Newport  «.  Newport 
declaring  the  contract  ended,  and  Light  Co,  (Ky.),  21  S.  W.  Rep.  645. 
notified  the  company  that  it  would  A  city  ordinance  required  a  gas  casa- 
no  longer  accept  or  pay  for  lights  pany  to  furnish  and  a  city  to  use  cer- 
fumished  by  it,  and  thereafter  did  ttun  gas  lamps,  for  a  tenn  of  ten  yean, 
not  accept  or  voluntarily  receive  fur^  and  provided  that  if  the  city  might 
ther  service  from  the  company,  the  desire,  after  three  years,  to  use  electric 
company  is  not  entitled  to  recover  for  li^ht  in  the  "businesa  section"  it 
lights  which  continued  to  bum  with-  might  discontinue  all  or  any  of  the 
out  any  power  on  the  part  of  the  cit^  gas  lamps  in  that  section.  It  was  also 
to  prevent  it.  Kaukauna  Electnc  provided  that  the  city  might,  at  pless- 
Ijight  Co.  V.  Kaukauna,  114  Wis.  327.  ure,  discontinue,  "t^porarily  or  per- 
An  unaccepted  offer  by  the  company  manently,"  a  portion  of  the  lamp* 
to  enter  into  a  new  contract  with  the  without  liability  therefor.  It  was 
city  is  not  an  agreement  by  the  com-  held  that  outside  of  the  buaineas  sec- 
rany  to  rescind  the  existiDg  contract,  tion  the  city  could  not  discontinue  iJie 
Ephrata  Water  Co.  ti.  Ephrata,  20  Pa.  use  of  gas  lamps  for  the  purpose  of 
Super.  Ct.  149.  substituting  electric  or  any  other  kind 

On  the  expiration  of  a  twenty-year  of  lights,  and  that,  if  it  attempted  to 

contract  for  a  supply  of  water  to  a  do  so,   it  remained  liable   to  the  pa 

city,    the    company    continued    for   a  company  under  the  contrsct.     Capital 

time  to  supply  water  at  the  rate  pre-  CSty  Gaslight  Co.  tr.  Dea  Hoinea,  93 
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§  1339.  Ultn  Vin»\  IxactitBd  ftnd  Ixaestoi7  ProTialoni.  —  In 
considering  the  validity  and  e£Fect  of  contracts  for  water  and  light 
extending  over  a  term  of  years  it  is  necessary  to  bear  in  mind  the 
distinction  between  those  porta  of  the  contract  which  are  executed  arid 
those  which  are  merdy  eiecvtory.  If  a  municipality  has  power  to 
contract  for  a  supply  of  water  or  light,  and  if  water  or  light  has  been 
furnished  and  has  been  accepted  by  it,  such  acceptance  is  sufficient 
to  create  an  implied  promise  to  pay  therefor  irrespective  of  the 
validity  or  invalidity  of  specific  provisions  of  the  contract.  And 
hence,  when  suit  is  brought  merely  for  the  purpose  of  recovering 
from  a  city  compensation  for  water,  gas,  or  electricity  furnished  in 
the  past,  the  liability  of  the  city  thereunder  can  usually  be  deter- 
mined without  taking  into  consideration  those  features  of  the  grant 
or  contract  which  may  affect  its  future  validity.  Even  if  the  con- 
tract is  vUra  vires  so  far  as  concerns  the  executory  part  of  it,  it  may 
nevertheless  be  good  so  far  as  it  has  been  executed  on  the  part  of  the 
company  and  the  city  has  without  objection  enjoyed  its  benefits. 
The  result  is  precisely  the  same  as  if  the  company  had  fumbhed 
thi  city  with  water  or  light  at  the  city's  pleasure.*  Therefore,  in 
an  action  to  recover  water  or  light  already  furnished,  the  court  will 
not  consider  the  question  whether  the  contract  has  been  made  for 
an  wiavthorixed  term  of  years'  or  because  the  ordinance  and  con- 
Iowa,  647.  Before  tbe  ezpiradoii  of  A  Coke  Co,  v.  New  Albany,  156  lad. 
a  CMitmct  by  which  a  city  had  obli-  406.  Where  a  city  refused  to  con- 
gated  itself  to  pay  for  lighting  for  a  tinue  to  accept  street  lightinff  and 
term  of  years,  tbe  city  notified  the  ordered  the  company  to  discontinue 
company  to  discontinue.  In  an  action  before  the  contract  had  expired,  it 
by  the  company  it  was  held  that  the  was  beld  that  the  city  was  not  liable 
company's  remedy  was  by  an  action  to  the  company  for  gas  supplied  not- 
for  damages  for  breach  of  the  con-  withstanding  iU  refusal  ana  order  to 
tract,  and  not  by  an  injunction  to  discontinue,  and  that  the  remedy  of 
restrain  the  allied  illegal  act  of  the  the  company  was  by  an  action  for 
municipality.  Wabaska  Elect.  Co.  e.  damages  for  breach  of  the  contract. 
Wyinore,  60  Neb.  198.  An  ordinance  Newport  v.  Newport  Light  Co.  (Ky.), 
granting  a  gas  light  franchise  provided  30  8.  W.  Rep.  6w. 
that  the  company  should  furnish  gas  '  Montgomery  v.  Montgomery 
"for  all  the  pubuc  lamps  of  the  city,  Water  Works  Ck>.,  79  Ala.  233;  Green- 
aad  light,  extinguish,  and  keep  the  ville  v.  Greenville  Water  Works  Co., 
same  m  good  repair"  at  a  specified  125  Ala.  625;  East  St.  Louis  v.  East 
rate.  It  also  nrovided  that  the  ram-  Bt.  Louis  O.  L.  &  C.  Co.,  98  HI.  415; 
mon  council  should  "have  the  right  Stale  v.  McCardy,  62  Minn.  509.  See 
at  all  times  to  r^;ulat«  the  times  of  ante,  {  1338.  See  Index,  Actum  and 
lighting  and  extinguishing  the  street  lAobilitg  —  Auumptit, 
luups,  and  of  detennioing  the  quan-  '  111.  Trust  &  Savings  Bank  v.  Ar- 
tity  of  gas  to  be  consumed  by  the  kansas  Qty  Water  Co.,  67  Fed.  Hep. 
city."  It  was  held  that  the  city  had  196;  Montgomery  v.  Monteomery 
the  right  to  refuse  to  Uke  any  gas;  Water  WorksCo.,  79  Ala.  233;  Dawson 
that  there  was  no  contract  by  it  that  Water  Works  Co.  c.  Carver,  95  Ga. 
it  would  take  and  use  faa;  and  that  565;  Carlyle  Water,  L.  Sc  F.  Co.  e. 
an  action  for  damages  for  its  failure  Carlyle,  31  HI.  App.  325;  East  St. 
to  take  gu  wo^  not  lie.    Oas  Light  Louis  v.  East  St.  Louis  Q.  L.  &  C.  Co., 
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tract  purport  to  grant  an  exdunve  privUege  to  the  companj'/  or 
to  grant  a  monopoly,  coTtitary  to  the  law?  Evea  where  the  contract 
relating  to  a  supply  of  water  has  been  held  to  be  void  and  incapable 
of  ratification,  the  court  nevertheless  held  that,  if  general  power 
to  contract  for  a  water  supply  exists,  the  city  is  liable  on  a  qaaniim 
vald)ai  for  the  reasonable  value  of  the  water  supplied.*  In  short,  kll 
those  provisions  which  have  exclusive  reference  to  the  validity  of 
the  franchise  as  distinguished  from  the  power  to  contract  for  and 
receive  a  supply  of  water  are  disregarded  iu  an  action  which  simply 
involves  the  liability  of  the  city  for  past  services.* 

§  1340.  LUbllit7  for  Fropart;  daitroyed  by  Hra.  —  As  a  part  of 
the  govemmenitU  machinery  of  the  State,  municipal  corporations 
legislate  and  provide  for  the  customary  local  conveniences  of  the 
people,  and  in  exercising  such  functions  the  corporations  are  not 
ciUled  upon  to  respond  in  damages  to  individuals,  either  for  omisaons 
to  act,  or  for  neglect  and  lack  of  skill  in  the  mode  of  exercising  the 
powers  conferred  on  them  for  public  purposes  and  to  be  exercised 
at  discretion  for  the  public  good.  For  injuries  arising  from  the  (Jor- 
poration's  failure  to  exercise  its  public  legislative  and  police  powers, 
and  for  the  manner  of  exercising  those  powers,  there  is  no  remedy 

98  ni.  415;    Bute  v.  Greftt  Falls,  19  the  railroad.    It  was  held  that  tlie  fact 

Hont.  518.    See  arOe,  S  1307.    StipuJa-  that  the  railroad  had  never  been  eoo- 

tion  as   to  the   Tnelhod   of   pring    the  itnicted   or   that  compliance   of   that 

price  of  light,  though  void,  held  not  to  clause    of   the    agreement    had   been 

uiheni  in  the  contisct  for  the  light  so  waived  by  the  city  did  not  permit  the 

inseparably  as  to  render  an  otherwise  recovery  of  rents  under  tlie  agreement. 

valid  contract  void.     Davenport  Gas  but   that,  as   the   city  bad   a  genenu 

&  El.  Co.  V.  Davenport,  124  Iowa,  22.  power  to  contract  for  water  supply,  it 

'  Greenville    v.    Greenville    Water  was  liable   on   a  quantum   valebat  for 

Works  Co.,  125  Ala.  625;    Valparaiso  the  reasonable  value  of  the  uae  of  the 

V.  Valparaiso  City  Water  Co.,  30  Ind.  plant.    Higgins  v.  San  Di^o,  118  OaL 

App.  310:    State  v.  Great  Falls,   19  S240. 

Mont.  518;   Monroe  Water  Works  Co.        *  When   a   city   has   authority  to 

V.  Monroe,  110  Wis.  11.    See  also  cases  contract  for  a  supply  of  water,  iu  an 

cited  ante,  J  1308.  action  for  hydrant  rentals,  it  is  no  de- 

'  Tyler    v.    Jester,    97    Tex.    344;  fense  that  the  dty  made  otl^r  stipula- 

Brenham  v.   Brenham   Water  Co.,  67  tions    therein    beyond    its    authority. 

Tex.  542,  566.  Valparaiso   v.   Valpaisiao  CSty  Water 

•  Himns  v.  San  Diego,   118  Cal.  Co.,  30  Ind.  App.  316.     Where  tix 

524;  Nicholaaville  Water  Co.  D.  Nicho-  ordmance  granting  a  franchise  to  an 

laaville  (Ky.),  30  8.  W.  Rep.  549;  38  electric    lighting    company    stipulated 

S.  W.  Rep.  430.    A  city  made  an  agree-  that  the  fpantM  should  give  a  bond 

ment    to    pay    a    stipulated    monthly  to  indemnify  the  city  for  all  damages 

rental  for  a  water  works  plant  on  con-  by   reason  of  the   privilE^es   gnnted, 

dition  that  the  lessor  should  construct  the  city  cannot  set  up,  in  an  action  for 

a    railroad    between    certain    points,  compensation  for  ligntA  fumiahed,  the 

The  city  had  no  authority  to  expend  failure  to  give  the  bond  upon  demand 

corporate  funds   in   aid  of   railroads,  or  a  breach  of  the  conditions  relatiiig 

anil  the  contmct  waa  void  in  its  incep-  to  the  franchise.     Kaukauna  p]Iectnc 

tion.     The   lessor   never   constnicted  Light  Co.  v.  Kaukauna,  114  Wis.  327. 
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tor  damages  against  the  municipality,  nor  can  an  action  be  muD* 
tained  unleaa  expressly  given  by  statute  for  damages  resulting  from 
the  failure  of  its  officers  to  discharge  properly  and  efficiently  their 
official  duties.'  The  protecticm  of  all  buildings  in  a  dty  or  town 
from  destruction  or  injury  by  fire  is  for  the  benefit  of  all  the  inhabiU 
ants  and  for  their  relief  from  a  common  danger,  and  municipalities 
are  usually  authorized  by  statute  to  provide  and  maintain  fire  en- 
gines and  to  supply  water  for  the  extinguishment  of  fires.  These 
statutes  generally  do  not  impose  any  duty,  and,  when  availed  of, 
the  task  undertaken  is  discretionary  in  its  character.  Tlie  grant 
of  such  power  must  be  regarded  as  exclusively  for  public  purposes 
and  as  belonging  to  the  municipal  corporation,  when  assumed,  in 
its  public,  political,  or  legislative  character.  A  city,  therefore,  does 
not,  by  accepting  or  acting  under  such  a  statute,  and  building  its 
water  works,  enter  into  any  contract  with  or  assume  any  implied 
liability  to  the  owners  of  property  to  furnish  means  or  water  fbr  the 
extinguishment  of  fires  upon  which  an  action  can  be  maintained. 
There  is  no  implied  contractual  or  other  relation  between  the  city 
and  the  public  within  its  boundaries  with  respect  to  the  construction 
of  water  works  which  makes  the  city  liable  for  a  failure  to  exercise 
reasonable  care  and  diligence  in  respect  to  their  maintenance. 
Accordingly,  when  it  has  been  sought  to  hold  municipal  corpora- 
tions for  the  loss  and  destruction  of  buildings  through  the  inadequacy 
of  the  municipal  water  supply  to  protect  them,  or  to  extingmah  fires, 
the  courts  have  usually  held  that  the  municipalUy  is  not  liable.  Tlie 
fact  that  water  rates  or  rents  are  paid  by  the  inhabitants  of  the  city 
does  not  create  an  implied  liability  in  such  a  case.  These  rates  or 
rents  are  but  a  mode  of  taxation  and  a  part  of  the  general  scheme 
for  the  purpose  of  raising  revenue  with  which  to  carry  on  the  work 
of  government.'    Within  these  principles  it  has  been  held  that  there 

»  Edgeriy  n.  Concord,  62  N.  H.  78;  Robinaon  p.  Evaosville;  87  Ind,  334; 

Springfield  F.  ft  M.  Ins.  Co.  v.  Ke«ee-  Aachofl  v.   Bvansville,  34  Ind.  App. 

vOle,  148  N.  Y.  46.     The  Keneral  law  25;   Vanhom  v.  Dee  Moinee,  63  Iowa, 

on  this  subject  is  diacuHsed  in  JJ  1626,  447;  Patch  f.  Covington,  17  B.  Mon. 

1642,   1643,  e(  teq.,  po)t,  with  which  (Ky.)  722;  Sandusky  v.  Central  City, 

this  section  is  to  be  compared  and  22    Ky.    Law   Rep.    669;    Terrell    o. 

conadered.  Louisville  Water  Co.,  127  Ky.  77;  105 

>  David   V.   Monteomeiy,   51   Ala.  S-  W.  Rep.  100;  Hone  b.  Presque  Isle 

139;    Ukiah  v.   Ukiah  Water  ft  Imp.  Water  Co.,  104  Me.  217;   71  AU.  Rep. 

Co.,  142  Cal.  173;    Torbush  n.  Nor-  769;   Twnter  i>.  Worcester,  123  Mass. 

wioL  38  Conn.  225;    Jewett  v.  New  311;    Heller  v.  Sedalia    63  Mo,   159: 

Haven,    38    Conn.    368;      Wright    v.  Edgerly  r.  ConcuTd,  69  N.  H.  78;  Wild 

Auguata,    78  Ga.   241;    Holloway  v.  e.  Patterson,  47  N.  J.  L.  406:  Spring- 

Macon  Gaaiight  ft  W.  a>.,  132  Ga.  387;  field  F.  4  M.  Ins.  Co.  v.  Keeseville, 

64  8.  E.  Rep.  330;    Peck  o.  Sterling  148  N.  Y.   48,   rev'g  80  Hun,   162; 

Water  Co.,  US  111.  App.  533;   Brink-  Wheeler  ».  Cinoinnati,  19  Ohio  St.  19; 

meyer   v.    EvansviUe,    29    Ind.    187;  Grant  b.  Erie,  69  Pa.  St.  430;   Black 
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a  DO  liability  by  a  city  for  loss  sustained  by  fire  where  the  vroa^ful 
act  charged  was  neglect  in  cutting  off  water  from  a  hydrant,  but  for 
which  the  fire  might  have  been  extinguished; '  or  in  failing  to  kscp 
the  reservoir  in  repair  whereby  the  supply  of  water  became  inade- 

V.  Columbia^ft  S,  Car.  412;   Ancrum  and    protection?      No    intereat     -waa 
V.  Camden  Water,  L.  &  I.  Co.,  82  S.  deaigDed  to  be  subserved,  other  than 
Car.   284;    Cooke   v.   Paris   Mountain  that  of  adding  to  the  powers  of  a  oom- 
Water  Co.,  82  S.  Car.  235;    Foster  v.  munity   carrying   on   e.   local   govem- 
Lookout   Water   Co.,   3   Lea   (Tenn.),  ment.     If  that  is  true,  the  alternative 
42;   Greenville  Water  Co.  v.  Beckh^n  is  that  being  for  pubhc  purposes  a-nd 
(Tex.  CSv.  App.),  118  S.  W.  Rep.  888;  for  the  general  welfare  and  protection, 
Hendel  v.  Wheeling,  28  W.  Va.  233;  the    defendant    assumed    a    govem- 
AtkinsoD    v.    Newcastle    Waterworks,  mental  function  and  comes  under  the 
L.  R.  2  Exch.  Div.  441,  rev'g  L.  R.  sanction  of  tbe  rule  which  exempts 
6    Exch.    404.      Perhaps   one    of   the  government  from  suits  b^  citizens." 
grounds  of  the  rule  of  non-liability  for         As   to   implied   mumcipol   liability 
property  destroyed  by  fire  is  the  dan-  for  tortious  acts  cau^ng  damage   to 
gerous  nature  of  the  opposite  doctrine  others    when    the    municipality   exer- 
and  the  vast,  ruinous,  and  immeasura-  cises  tbe  powers  and  duties  oidinarily 
ble  pecuniary  liability  which  its  adop-  performed  by  trading  or  private  eor- 
tion  would  cany  with  it.  porations  receiving  the  toila  or  profits, 
1q  Spnngaeld   Fire   &  Marine   Ins.  see  post,  5S  1671>  1^73,  and  notes.    The 
Co.  V,  Keeseville,  148  N.   Y.  46,   57,  fact  that  the  dty  has  taken  a  contract 
(which  was  an  action  against  a  muni-  from   the   water   company   to  prot«ct 
cipality  for  damages  for   destruction  the  city  from  liability  for  neglect  of 
of  property  by  fire  which  could  have  the  company  does  not  enable  a  prop- 
been   prevented   by  due   care   on   the  erty  owner  to  recover  from  the  dty. 
part  of  the  municipality  in  respect  of  Vanhom  v.  Des  Moines,  63  Iowa,  447. 
ite  water  works,)  Orai/,  J.,  in  an  able  h  admiralty  there  seems  to  be  an  ex- 
discussion  of  the  contention  that  as  ception  ta  the  rule  stated  in  the  text, 
the  city  sold  water  to  its  inhabitants  Thus,  where  a  pre  boat  mpned  by  a  muni- 
it  acted  in  a  private  eoi^rate  charac-  cipolity  and  employed  at  the  time  in 
ter   in   building   and   maint«imng   its  extinguishing  a  fire  collided  with  and 
water  works,  and  was  therefore  impU-  damaged   another  vessel,  it  was  held 
edly  liable    for  negligence,  makes  the  that  the  city  was  liable  in  p^sonam 
following  weighty  observations:  "The  for  the   mantime   tort,   notwithstand- 
failacy,  as  it  seems  to  me,  which  affects  ing  the  fact  that  the  fire  boat  was  en- 
the  argument  that  the  municipal  coi^  gi^ied   in   attempting  to  extjuguish  a 
poration  can   be  made  liable   for   the  nre  at   the   time.     This  decision   was 
non-user  of  ite  power,  consists  in  that  rendered    upon    the    ground    that,   in 
it  fails  to  appredate  the  true  nature  maritime   law,   the   public  or  govern- 
or tbe  function  which  the  corporation  mental    nature   of   the   service    upon 
performs.      It  adds   to    its    political  which  a  vessel  is  engaged  at  the  time 
machinery  for  the  purpose  of  benefit-  affords  no  immunity  to  the  municipal 
ing  and  of  protecting  its  inhabitants,  corporation  from  liability  in  permmam. 
There  is  nothing   connected  with  the  Workman  v.  New  York  City,  179  U.  S. 
work,  which  is  not  of  a  governmental  552,  rev'g  67  Fed.  Rep.  347,  a.  c.  63 
and  public  nature.     It  is  m  no  sense  a  Fed.  Rep.  2S8.    See  ante,  i  993,  whers 
private  business,  and  the  authority  to  this  case  and  other  similar  cases  are 
construct  the  works  was  given  to  it  by  discussed.     In  Aiken  v.  Columbus,  167 
the  legislature,  not  at  its  own  particular  Ind.  142,  the  dty  was  held  liable  witb- 
instance  or  application,  but  because  it  out  any  express  statute  for  ne^ligav* 
was  one  of  tlie  political  subdivisions  of  in  the  management  of  its  lighting  sya- 
the  State,  and,  as  such,  was  entitled  to  tem    (ownea  by  the    city  for   public 
exercise  it.     Howcouldit  justly  be  said  and   so-called    commercid    purposes), 
that   the   maintenantce   of   the   water  whereby  the  pluntiff's   intestate  was 
work  system,  any  more  than  of  a  fire  killed,    s.  f.  Richmond  v.  Lincoln,  1ST 
department,  was  a  matter  of  private  Ind.  468. 

corporate  interest?     Is  it  not  for  all        *  Tainter  e.  Woroester,  123  Hms. 

tbe  inhabitante  and   for  their  good  311. 


lyCoogle 


S  1340  FUBUC   TJTIUTIES :    DAMAGE   BT   ElBE  2303 

quate,*  or  because  the  pipes  vxre  iruidequaU  or  out  or  order,'  or 
because  the  officers  and  members  of  the  fire  department  were  negligent 
in  the  performaDce  of  their  duties.*  It  has  been  doubted  whether, 
if  a  duty  had  been  imposed  upon  the  municipality,  and  not  a  mere 
discretionary  authority  conferred  upon  it,  negligence  in  construct- 
ing or  maintaining  the  water  works  would  have  constituted  a  good 
cause  of  action.*  In  England,  where  a  statutory  duty  was  imposed 
upon  a  water  company  to  keep  its  pipes  at  all  times  charged  with 
water  at  a  certain  pressure  and  to  allow  all  persons  at  all  times  to  use 
the  same  for  extinguishing  fires  without  compensatbn,  it  was  held 
that  no  action  lay  against  it  by  an  owner  of  property  to  recover 
damages  for  the  destruction  of  his  premises  by  fire  upon  the  ground 
that  the  company  had  failed  to  discharge  the  duty  imposed  upon  it 
by  statute.' 

The  question  of  the  liability  of  a  water  company  fvmiahing  water 
to  a  munidpatity  and  its  inhfAitants  under  an  ordinance  or  contract, 
to  respond  in  damages  to  a  resident  owner  of  property  destroyed  by 
fire,  on  account  of  the  failure  of  the  water  company  to  fulfil  its  eon- 
tract  with  the  city  to  furnish  an  adequate  supply  of  water  at  a 
stipulated  price  for  the  extinguishment  of  fires,  has  many  times  re- 
ceived the  consideration  of  the  courts,  and  the  weight  of  authority 
is  that  the  contracting  company  is  not  chargecMe  with  any  greater 
liability  than  the  city  itself;  that  the  contract  b  between  the  city  and 
the  water  company  only;  and  that  there  b  no  privity  of  contract 
between  the  individual  citizen,  though  a  taxpayer,  who  contributes 
to  the  fund  disbursed  by  the  city  in  the  payment  of  hydrant  rentals 
for  fire  protection,  and  the  water  company,  which  will  enable  the 

'  Grant  v.  Erie,  69  Pa.   St.  420;  which    fire-plusB    or    hydrants    were 

VO*t,  i  1660.  attached,  at  all  times  charged  with 

*  Mendel  v.  Wheeling,  28  W.  Va.  water  at  a  certain  preasuiv,  and  to 
233.  allow  all  persona  to  use  them  for  ex- 

•  Torhush  t>.  Norwich,  38  Conn,  tinguiahing  fire  without  compensa- 
225:  Jewett  v.  New  Haven,  38  Conn,  tion;  and  to  supply  to  reddenta  who 
368;  Robinson  v.  Evansville,  87  Jnd.  had  paid  or  tendered  the  water  rate 
334 ;  Yule  v.  New  Orleans,  25  La.  Ann.  sufficient  water  for  domestic  purpoeea. 
3!)4;  Fisher  v.  Boston,  104  Mass.  87;  Statutory  penalties  were  provided  for 
Heller  v.  SedaUa,  53  Mo.  159;  Wheeler  neglect  of  any  of  these  duties.  The 
H.  Cincinnati,  19  Ohio  St.  19;  Hayes  court  appeara  to  have  conddered  that 
IJ.  Oshkosh,  33  Wis.  314.  the  duty  to  furnish  a  supply  of  water 

•  Grant  o.  Erie,  69  Pa.  St.  420.  for  use   in   extinguishing  fires  was   a 

*  Atkinsonn.  NewcBfltte  A  G.  Waters  public  duty  for  a  breach  of  which  a 
works  Co.,  L.  R.  2  Exch.  Div.  441,  private  individual  had  no  cause  of 
rev'g  L.  R.  6  Exch.  404.  In  this  case  action  in  the  absence^  of  a.  provision 
the  company  was  bound  by  statute  of  the  statute  conferring  it,  and  that 
to  maintain  certain  fire-plues  or  the  only  remedy  against  the  company 
hydrants;  to  furnish  the  municipality  for  a  breach  of  its  duty  was  an  actioit 
a  sufficient  supply  of  water  for  certain  to  recover  the  statutory  penalty, 
public  purpoeea;    to  keep  pipes   to 
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property  owner  to  recover  damages  so  sustained.'    But  in  Kentvcky, 
North  Carolina,  and  Florida,  the  ctnata  have  reached  a  different 

'  Boston  Safe  Depout  &  Trust  Co.  In  an  actioa  by  a  water  company 
s.  S^em  Water  Co.,  04  Fed.  Rep.  238;  agiunst  a  city  to  recover  for  water 
Hetropolitan  Trust  Co.  v.  Topeka  supplied,  there  iB  no  principle  which 
Water  Co.,  132  Fed.  Rep.  702;  Love-  will  permit  the  city  to  Bel  off  of  recoup 
)ov  V.  Bememer  Waterworks  Co.,  146  damages  auelained  by  privote  perton*. 
Am.  374;  UkUh  v.  Uldah  Water  A  citizens,  and  property  owners  on  ac- 
Imp.  Co.,  142  Gal.  173;  Nickerson  v.  count  of  property  cfestroyed  by  fire 
Bridgeport  Hydraulic  Co,,  46  Comi.  by  reason  of  the  insufficiency  of  the 
24;  Fowler  v.  Athens  CHty  Water  water  supplied  by  the  company  to 
Works  Co.,  83  Ga.  219;  Hollowav  v.  extinguish  fires.  Montgomery  e.  Mcmt- 
Macon  Gaslight  dc'W.  Co..  132  Qa.  387;  Komery  Water  Works  Co.,  79  Ala.  233. 
64  S.  E.  Rep.  330;  fiusn  v.  Artemaa  Among  the  reasons  advanced  by  some 
Hot  &  Cold  Water  Co.,  4  IdsJio,  618;  of  the  cases  for  holding  that  there  can 
Galena  v.  Galena  Water  Co.,  229  111.,  be  no  recovery  against  a  water  cMn- 
128,  133,  aS'e  132  111.  App.  332;  Peck  pany  for  property  of  citizens  destrt^ed 
p.  Sterling  Water  Co.,  118  III.  App,  by  fire  are  that  a  city  is  na  auihomed 
633;  Fitob  p.  Seymour  Water  Co.,  139  t"  iruJemni/y  iti  »nAa£itan(»  against  any 
Ind.  211;  Davis  f.  Clinton  Waterworks  kiases  that  may  result  from  a  negb- 
Co.,  54  Iowa,  59;  Becker  v.  Keokuk  gent  fire  service,  and  what  it  cannot 
Water  Works,  79  Iowa,  419;  Mott  v.  do  directly  it  cannot  do  indirectly. 
Cberry^ale  Water  &  Mfg.  Co.,  48  K&a.  Not  being  permitted  to  assume  such 
12;  AJlen  A  Cmrey  Mfg.  Co.  v.  Shreve-  a  liability,  it  cannot  hire  some  one  else 
port  Waterworks  Co.,  113  La.  1091  to  assume  it  in  its  place.  Allen  A 
Toverruling  Planters  Oil  Mill  v.  Monroe  Chirrey  Mfg.  Co.  v.  Shreveport  Water- 
WaterwoiCs  A  L.  Co.,  52  La,  Ann.  works  Co.,  113  La.  1091;  Becker  v. 
1243);  Hone  v.  Preeque  Isle  Water  Keokuk  Water  Works,  79  Iowa,  419; 
Co.,  104  Me.  217;  71  Atl.  Rep.  769;  Mott  v.  Cherryvale  Water  4  Mf^  Co., 
Wilkinson  n.  Light,  Heat  A  Water  48  Kan.  12;  House  c.  Houston  Watei^ 
Co.,  78  Miss.  389;  Howsmon  v.  Trenton  works  Co.,  88  Tex.  233. 
Water  Co.,  119  Mo.  304;  Mets  v.  Cape  A  recovery  against  the  water  com- 
Girardeau  Waterworks  A  £.  L.  Co.,  pany  has  been  dented  in  some  of  t^ 
202  Mo.  324;  Phcenix  Ins.  Co.  e.  cases,  notwithstanding  the  fact  that 
Trenton  Water  Co.,  42  Mo.  App.  118;  the  company  had  ttipulaled  in  the 
Houck  V.  Cape  Girardeau  Waterworica  ordinance  or  contract  with  the  munid- 
A  E.  L.  Co.  (Mo.  App.),  114  8.  W.  paUty  that  it  vxnild  pay  aU  damage*  to 
Rep.  1099;  Eaton  v.  Fairbu^  Water  any  eititen  of  the  city  by  reason  of  a 
Works  Co.,  37  Neb.  546;  Ferris  v.  failuiv  on  the  part  of  the  company  to 
Oirson  Water  Co.,  16  Ncv.  44;  Wain-  supply  a  sufficient  amount  of  water  or 
■  '  ■         "  "       .  -    ^   ^  failure  '     " 


wrijcht  V.  Queens  County  Water  Co.,  a  failure   to  supply  the  same  at  the 

78  Hua  (N.  Y.),  146;  Smith  v.  Gteat  proper  time  or  by  reason  of  any  n»U- 

South  Bay  Watar  Co.,  82  N.  Y.  App,  gence  of  the  water  contpany.    In  Mott 

Div.  427;  McEntee  v.  Kingston  Water  v.   Cherryvale   Water  &  ftffg.   Co.,  48 

Co.,  165  K.  Y.  27,  30;    Akron  Water  Kan.  12,  where  there  was  such  a  stipu- 

Works  Co.  V.  Brownless,  10  Ohio  CSr.  lation,  the  reasoning  of  the  court  was 

Ct.   620;     Blunk   v.    Dennison   Water  to  the  effect  that  as  the  city  was  not 

Supply  Co.,  71  Ohio  St.  250;  Beck  v.  liable  te  the  citisen,  the  company  was 

Kittanning  Water  Co.  (Pa.),    11  Atl.  not  liable;   that  the  contract  was  be- 

Rep,    300;     Thompson   v.    Springfield  tweea  the  d^  and  the  water  ccaupany 

Water  Co.,  215  Pa.  275;    Ancrum  v.  only;    and  that  the  municipality  had 

Camden  Water,  L.  A  I.  Co.,  82  S.  Car.  no  power  to  make  a  contract  of  in- 

2S4;    Cooke  v.  Wris  Mountain  Water  demnity  for  the  benefit  of  ite  dtixens. 

Co.,  82  B.  Car.  235 ;   Foster  n.  Lookout  In  Phoenix  Ins.  Co.  «.  Trenton  Water 

Water  Co.,  3  Lea  (Tenn.),  12;  House  Co.,  42  Mo.  App.  118,  where  there  waa 

V.  Houston  Waterworks  Co.,  88  Tex.  a  similar  stipulation,   the   court   held 

233;    Greenville   Water  Co.   e.   Beck-  that  the  dtizen  and  consumer  waa  not 

ham  (Tex.  Civ.  App.^,  118  S.  W.  Rep.  entitled  to  the  benefit  of  the  stipula- 

889;   Nichol  v.  Huntington  Water  Co.,  tion,  because  the  dty  owed  no  duty  to 

53  W.  Va.  348;  Britton  v.  Green  Bay  him  to  stipulate  with  the  company 

&  Ft.  H.  Waterworks  Co.,  81  Wis.  48.  that  the  consumer  might  recover  dam- 

D,gt,ZBdbyCOO<^Ie 
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conclusion,  and  have  held  that  an  inhabitant  of  a  city  who  has  suffered 
loss  by  fire  by  reason  of  the  water  company's  breach  of  its  contract 
with  the  city  to  furnish  water  for  fire  protection  may,  as  a  party  for 
whose  benefit  the  contract  was  made,  have  an  action  against  the  water 
company.'  But  even  in  these  jurisdictions  there  can  be  no  recovery 
against  the  water  company  unless  its  failure  to  furnish  the  amount 
of  water  contracted  for  at  the  stipulated  pressure  was  the  direct 
and  proximate  cause  of  the  destruction  of  the  plaintiff's  property 
by  fire.* 

asea.  See  also  Vanhom  o.  Des  Hcnnes,  the  breach  ao  aa  to  preelvde  a  recovery 
63  Iowa,  447;  Becker  V.  Keokuk  Water   by   the    property   owner.      LexinKton 

Works,  79  Iowa,  419.  Hydraulic  &.  Mfg.  Co.  v.  OoM,  119  Ky. 

>  HuiKe  V.  Tampa  Water  Worka  693. 
Co.,  52  m.  371;  Woodbury  n.  Tampa  Priority,  under  North  Carolina  stal- 
Water  Works  Co.,  67  Fla.  243;  49  So.  ute,  of  jtid^ment  agtunst  water  com- 
Rep.  656;  Paducah  Lumber  Co.  v.  pany  for  negligence,  e.g.,  failure  to 
Paducnh  Water  oupply  k^.,  89  Ky.  furnish  an  adequate  supply  of  water  for 
340;  Duncan  v.  Owenaboro  Water  C^.  fire  purposes,  over  mortgase  made  by 
(Ky.),  12  S.  W.  Rep.  557;  Duncan's  corporation,  see  Guardian  Trust  &  De- 
Executors  V.  Owensboro  Water  Co.  poait  Co.  v.  Rsher,  200  tJ.  S.  67,  9.  C. 
(Ky.),  15  S.  W.  Rep.  523;  Graves  115  Fed.  Rep.  184.  The  judgment 
County  Water  Co.  ip.  Ligon,  112  Ky.  against  the  water  comrany  in  this  case 
775;  LexingtoQ  Hydrauhc  &,  Mfg.  Co.  was  that  rendered  in  Fisher  v.  Qreens- 
p.  Oots,  119  Ky.  598;  Shelbyville  boro  Water  Supply  Co.,  128  N.  Car. 
Water  &  Lt.  Co.  v.  McDade,  122  Ky.  376,  cited  vt-pra. 

639;     Gorreil    v.    Greensboro    Water  •  Owensboro  Water  Co,  v.  Duncan's 

Supply  Co.,  124  N.  Car.  328;  Jones  v.  Adm'x   (Ky.).  32    S.    W.    Rep.  478; 

Durham  Water  Co.,  135  N.  Car.  663;  Woodbury  v.  Tampa  Waterworks  Co., 

fisher  V.  Greensboro  Water  Supply  Co-  57  Pla.  243;    49  So.  Rep.  556.     But 

128  N.  Car.  375,  Btipulations   in   the  contract  requirinti; 

In  Paducah  Lumber  Co.  i>.  Faducah  the  company  to  keep  all  the  fire  hy- 

Wat«r  Supply  Co.,  eu/pra,  it  was  said  drants  suppued  with  water  and  main- 

that  it  was  not  necessary  to  conmder  t^in  them  in  effective  working  order 

whether  a  municipal  corporation  can  except  during  the  lame  of  repairing  or 

be  made  liable  for  the  destruction  by  removing  any  hydrant  which  has  be- 

fire  of  the  property  of  ite  individual  come  ineffective  by  accident  or  other 

inhabitants.      These    decisions    have  cause  than  wilful  negligence  on  the 

been    repeatedly   criticized   by   other  part  of  the   company,  do  not  make 

courts  as  contrary   to  the   weight  of  the   company   liable   for  a   failure   to 

authority.      See    Matt    v.    Cherryyale  furnish  a  sufficient  supply  of  water  by 

Water  &  Mfg.  Co.,  48  Kans.  12;  Bush  reason  of  any  accident  of  any  char- 

V.  Artesian  Hot  &  Cold  Water  Co.,  4  acter  to  the   water  plant  except  the 

Idaho,    61S;     Howsmon    v.    Trenton  act  of  God  or  the  public  enemy.    The 

Water  Co.,   119  Mo.  304;    Britton  v.  obligation   of   the   contract   simply   is 

Green  Bay  &,  Ft.  H,  Waterworks  Co.,  that    the    company    shall    furnish    an 

81  Wis.  48;  House  v.  Houston  Water-  ample  supply  of  water  for  all  purposes 

works    Co.,    88    Tex.    233;     f^tch    v.  and  at  all  tunes    unless  prevented  by 

Seymour  Water  Co.,  139  Ind.  214.    A  an  accident  to  the  plant  which  by  or- 

provimon  of  the  contract  or  ordinance  dinaiy  prudence  could  not  have  oeen 

that  a  failure  of  the  company  to  com-  anticipated  or  foreseen   and  provided 

ply  with  ite  provisions  with  reference  against.    Springfield  Fire  &  Marine  Ins. 

to  the  efficiency  of  the  supply,  shall,  at  Co.  e.  Graves  County  Water  &  Light 

the  option  of  the  city,  defeat  the  com-  Co.,  120  Ky.  40.    If  it  appears  that  the 

pany's  right  to  water  rentals,  and  if  apmratua  of  the  fire  deparimsnt  uku  in- 

continuea    for    thirty    days    may    bo  mtfficient  for  the  quantity  and  force  of 

made   a   ground   for   terminating   the  water  actually  supplied,  the  property 

contract,  is  not  an  exditxiiie  penalty  jar  owner  cannot  recover,  as  it  is  impos- 
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Different  considerations  may  apply  when  Uie  loss  is  sustained  by 
a  person  or  a  trmnmpaiiiy  as  a  property  ovmer  having  a  direct  con- 
tract wUh  the  water  company  to  fvmiah  water  for  fire  protection  to 
specific  property.  It  ha^  however  been  held  that  where  the  contract 
with  a  water  company  for  water  for  fire  protection  was  made  by 
the  niunicipality  merely  for  general  fire  purposes  by  virtue  of  its 
general  au^ority  to  conserve  the  public  good  for  the  benefit  of  the 
city  and  all  its  inhabitants,  and  the  protection  of  any  specific  prop- 
erty was  not  contemplated,  the  municipality,  in  the  event  of  loss  of 
its  property  by  fire,  bears  the  same  relation  to  the  company  as  any 
other  property  owner  within  its  limits,  and  cannot  recover  from  the 
company  for  failure  to  furnish  water  under  sufficient  pressure  at 
the  time  of  the  loss.*  When  a  private  consumer  has  a  direct  contract 
with  a  water  company  to  furnish  water  to  its  private  pipes  or  hydrants 
for  fire  protection,  the  company  has,  in  a  few  cases,  been  held 
liable  for  the  destruction  of  the  property  by  fire  through  n^lect 
on  its  part  to  fulfil  the  terms  of  its  contract.* 

sible  to  say  that  the  itStan  to  supply  not  only  under  the  contract  between 
the  stipulated  quantity  was  the  the  city  and  the  water  company,  but 
proxiiuate  cause  of  the  loss  of  his  also  because  the  plaintiff  corporation 
property.  Owensboro  Water  Co.  t>.  had  a  contract  with  the  water  corn- 
Duncan's  Adm'x  (Ky.),  32  S.  W.  Rep.  pany  by  which,  in  consideration  of 
478.  rental  paid  for  the  use  of  two  hydrants 

'  Ukiah  n.  Ukiah  Water  A  I^np.  Co.,  on  its  property,  the  water  company 
142Cal.  173,  But  in  Gorrell  t!.  Greens-  had  agreed  to  furnish  water  directly 
boro  Water  Supply  Co.,   124  N.  Car.    to  it. 

328,  it  is  said  that  if  city  buildinKs  are  Where  a  water  company  entered 
destroyed  by  fire  through  the  ^ilure  into  a  contract  to  furnish  water  to  the 
of  the  company  to  furnish  water  for  owner  of  a  factory  with  a  pressure 
their  protection  as  provided  by  the  sufficient  for  fire  puiposes,  it  was  held 
contract,  the  city  could  recover.  In  that  the  contract  MigaHim  toot  abxh 
Milford  D.  Bangor  R.  &  E.  Co.,  104  Me.  lute,  and  that  the  company  could  not 
233;  71  Atl.  Rep.  759,  a  complunt  excuse  its  default  on  the  ground  that 
alleged  that  a  Unm  hall  had  been  mcnU,  a  break  in  its  pipes  had  occurred  with- 
that  the  town  had  a  contract  with  a  out  any  fault  on  its  part.  Middlesex 
water  company  which  provided  for  a  Water  Co.  v.  Knappmann  Whiting  Co., 
supply  of  water  for  fire  purposes  by  64  N.  J.  L.  240.  But  where  the  con- 
hyaranta,  Ac,  and  the  town  asked  a   tract  between  the  company  and   the 

J'udgment  against  the  water  company  consumer  contains  a  stipulation  that 
or  the  damages  sustained.  A  demurrer  the  company  shall  not  be  liable  under 
to  the  complaint  was  overruled  because  any  circumstances  for  a  failure  in  the 
the  court  considered  tliat  a  good  cause  supply  of  water  from  any  cause  what- 
of  action  was  stated,  the  complaint  ever,  the  consumer  cannot  recover 
coataLoing  allegations  of  a  specific  duti/  from  the  water  company,  though  the 
under  the  contract,  and  of  a  breach  failure  of  supply  was  due  to  the  com- 
Iheteof.  pany's  n^hgence.    Buchanan  &  Smock 

■  New  Orleans  &  N.  E.  R.  Co.  v.  Lumber  Co.  v.  East  Jersey  Coast  Water 
Meridian  Waterworks  Co.,  72  Fed.  Co.,  71  N.J.  I*w,  350. 
Rep.  227;  Middlesex  Water  Co.  v.  An  oral  contract  between  a  water 
Knappmann  Whiting  Co.,  64  N.  J.  L.  company  and  the  owner  of  a  building 
240.  See  also  Paducah  Lumber  Co.  t>.  by  which  the  company  in  constderatioQ 
Faducah  Water  Supply  Co.,  89  Ey.  of  the  erection  of  a  standpipe  by  the 
340,  where  the  recovery  was  sustained   owner  and  thepayment  of  ayearly  sum 
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§  1341.  JUvmiw  of  Snb-Snttue  W«t«rg  by  Hnnidpal  W«t«r 
Works.  —  It  has  loag  been  recognized  as  the  general  common  law 
rule  that  surface  vxitffra  and  percdaiing  waters,  not  flowing  in  any 
known,  definite,  and  recognized  watei^<»ur3e,  form  a  part  of  the 
soil  itself  and  belong  to  the  owner  of  the  soil.  The  owner  of  the  soil 
may  therefore  appropriate  them  by  wella,  ditches,  and  other  methods, 
although  his  acts  may  result  in  reducing  the  supply  of  a  stream  or 
drain  a  neighbor's  well;  and  any  loss  or  damage  which  an  adjoin- 
ing owner  sustains  by  reason  of  the  act  b  damnum,  absqtte  infaria} 
But  the  cases  in  which  the  rule  was  laid  down  arose  in  the  use  of 
land  for  the  ordinary  purposes  to  which  it  may  be  devoted.  The 
abstraction  of  the  surface  or  sub-aurface  water  was  not  carried  out 
for  the  purpose  of  storing  it  and  then  distributing  it  to  the  inhabit- 
ants of  a  community  in  return  for  ratea  or  other  compensation. 
Different  considerations  apply  when  a  city,  by  the  operation  of  a  water 
system,  consisting  of  wells  and  pumps  on  its  own  land,  drains  the 
contiguous  territory  and  thus  diverts  and  diminishes  the  flow  of 
water  to  and  underneath  adjoining  property.     If  the  result  of  its 

in  addition  to  regular  meter  rates  ttnd  the  leasone  therefor  are  explained 
agrees  to  supply  and  furnish  such  as  follows:  "The  reasoning  is  briefly 
standpipe  at  all  times  with  a  full,  this:  In  the  absence  of  eifpicss  con- 
adequate,  and  sufGcient  supply  of  tract,  and  of  positive  authorised  leg- 
water,  with  sufficient  pressure  at  all  islation,  as  between  proprietors  of  ad- 
times  (or  use  in  the  extinKuishment  of  joining  lands  the  law  lecognises  no 
fires,  is  a  contract  which  cannot  be  correlative  rights  in  respect  to  under- 
fully  performed  -within  a  year  toilliin  ground  waters  percolating,  oosing,  or 
the  statute  of  fravds,  and  is  invalid,  sltrating  throi^h  the  earth,  and  this 
Metropolitan  Trust  Co.  v.  Topeka  mainly  from  considerationa  of  public 
Water  Co.,  132  Fed.  Rep.  702.  The  policy.  1.  Because  the  existence, 
owTter  of  property  cannot  recover  for  origin,  movement,  and  course  of  such 
its  loss  under  a  contract  made  by  ki»  waters^  and  the  causes  which  govern 
terwnt  with  the  water  company  to  and  direct  their  movements,  are  so 
keep  the  building  supplied  with  water  secret,  occult,  and  concealed  that  an 
for  domestic,  sanitary,  and  fire  pur-  attempt  to  administer  any  set  of  le^ 
poses.  Nicol  v.  Huntington  Water  Co.,  rules  in  respect  to  them  would  be  in- 
63  W.  Va.  348.  volved  in  hopeless  uncertainty,  and 
'  Greenieaf  p.  Francis,  18  Pick,  would  be,  therefore,  practically  im-* 
(Uass.)  117;  Ellis  v.  Duncan,  21  Bari>.  possible.  2.  Beoause  any  such  recog- 
{N.  Y.)  230;.  Goodale  ».  Tuttle,  29  nition  of  correlative  rights  would  in- 
N.  Y.  459;  Pixley  v.  Clark  35  N.  Y.  teriere  to  the  material  detriment  of 
620;  Delhi  v.  Youmans,  45  N.  Y.  362;  the  commonwealth,  with  drainage  and 
Phelps  v.  Nowlen,  72  N.  Y.  39;  Bark-  agriculture,  mining,  the  constructton 
ley  D.  Wilcox,  86  N.  Y.  140;  Blood-  of  highways  and  railroads,  with  aani- 
good  V.  Ayers,  108  N.  Y.  400;  Van  taiy  regulations,  building,  and  the 
Wycklen  c,  Brooklyn,  US  N.  V.  424;  general  prioress  of  improvement  in 
Acton  V.  Blundell,  12  Mees.  A  W.  324;  works  of  embellishment  and  utility." 
Chasemore  v.  Richards,  7  H.  L.  Css.  As  to  the  property  rights  of  riparian 
349;  Frazier  v.  Brown,  12  Ohio  St.  owners  in  percolating  waters  forming 
294;  Wheatley  v.  Baugh,  25  Pa.  528.  part  of  the  subterranean  flow  of  a 
See  Index,  Surface  Water.  In  Frazier  river,  see  Los  Angeles  v.  Fotnetoy, 
V.  Brown  12  Ohio  St.  294,  the  prin-  124  Cal.  697, 
dple  applicable  to  percolating  waters 
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acts  b  to  diminish  the  flow  of  water  in  a  natural  surface  stream  on 
the  land  of  another,  it  is  answerable  in  damages  under  the  rule  that 
no  one  may  divert  or  obstruct  the  actual  Sow  of  a  stream  for  his  own 
benefit  to  the  injury  of  another.'  If  the  regvU  of  the  operation  of 
mtmicipat  vxUerwork»  w  to  tap  the  avbswrjace  waier  stored  in  the 
land  Qf  an  adjacent  owner  and  in  all  the  contiguous  territory  and 
to  lead  it  to  the  land  of  the  city  and  by  merchandizing  it  to  prevent 
its  return,  whereby  the  value  of  the  land  of  such  owner  is  impaired 
for  agricultural  purposes,  the  city  b  liable  to  him  in  trespass  for  the 
damage  occasioned  thereby.'  In  so  holding,  the  Court  of  Appeals 
of  New  York  declared  that  it  did  not  intend  to  depart  from  tiie  or^ 
dinaiy  rule  applicable  to  adjoining  proprietors.  In  the  absence  of 
ccwtract  or  positive  statutory  enactment,  whatever  it  is  reasonable 
for  the  owner  to  do  with  hb  sub-surface  water,  regard  being  had  to 
the  definite  rights  of  others,  be  may  do.  He  may  make  the  most  of 
it  that  he  reasonably  can.    It  also  said  that  it  was  not  unreasonable, 

'  Van  Wycklen  v.  Brooklyn,   118  w&ten,  Cohen  «.  La  Canada  Land  ic 

N.   Y.  424;    Smith  v.   Brooklyn,   180  Water  Co.,  142  Cal.  437;    Newport  v. 

N.  Y.  3fi7,  aff'g  32  App.  Div.  257;  Temeecal   Water  Co..    149  Cal.   531; 

B.  c.   18  N.  Y,  App.  Div.  340.     In  Barton  p.  Rivoraide  Water  Co^  155  Cal. 

Eriekson    «.    Crookston    Waterworks,  609;    101  Fac,  Rep.  790;    GsKnon  p. 

P.  &  L.  Co.,  100  Uinn.  481,  e.  c.  105  French   Lick   Springs   Hotel   Co.,   163 

Mil".  182,  it  appeared  that  the  arte-  Ind.    6S7;     Stillwater    Water    Co.    v. 

aian  works  of  ttie  defendant  company  Fanner,  89   Hinn.  58,  h.  c.  92   Ifinn. 

vere  pronerli^  constructed,  but  that  230;  Pence  v.  Carney,  58  W.  Vs.  296. 
the  use  ot  artificial  power  had  lowered        An  action  was  brought  against  a 

the  head  of  the  plain  tiff's  artedan  well,  city  for  divertiTig  aater  from  a  filming 

SO  that  he  had  to  resort  to  artificial  arU«ian  wdi  belon^ng  to  the  pUintiff. 

power    to    obtain    water    therefrom.  The  city  had  sunk  four  wella  about  a 

The  court  held  that  the  water  com-  block  away  from  plaintiff's  well,  and 

pany  had  no  right  by  artifi-cial  means  a  fiow  was  secured  from  each.     The 

to  draw  the  pressure  of  the  supply  to  city    then   applied    pumps,    Ac.,   and 

a  lower  level,  thus  depriving  the  plain*  wlien    the    pumps    were   in   use,    the 

tiff  of  the  natural  benefit  of  nis  artesian  plaintiff's  weLs   ceased   to   flow,  but 

well  and  that  plaJntifF  was  entitled  to  resumed   flowinr   when   the   pumping 

an  injunction  and  damages.     As  to  ceased.    It  was  neld  that  the  city  was 

the  constitutional  power  of  the  Stat«  liable  to  the  plaintiff  in  damages.    This 

to  protect  and  preserve  underground  case   was   tned   and   decided   on   the 

supplies  of  water  against  abstnction  theory  that  there  was  an  appropriation 

by  artificial  means  to  the  injury  of  the  of   a    subterranean    stream    or   water 

property  owners  and  the  State,  see  course.    Willis  v.  Perry,  92  Iowa,  297. 

anto,  {  1295,  note.  See  also,  as  to  subterranean  streams, 

InKativ.  WfJkin3baw,141C^.116,  St.  Amand  v.  Lehman,  120  Ga.  253; 

it  was  held  that  the  owner  of  lands  Barclay  c.  Abraham,  121  Iowa,  619. 

upon  which  tiiere  is  pereolating  waler  As  to  the  abstraction  of  watert  of  a 

hits   the   right    to   a   reasonable   use  gurfaee  strtam  by  tunnelling  beneath 

thereof,  but  he  cannot  rob  the  soil  by  the  same,  see  McClintock  v.  Hudson, 

artificial  means  tor   the    purpose   of  141  Cal.  275;    Montecito  Val,  Water 

transporting  the  water  to  a  distance  Go.  v.  Santa  Barbara,  144  Cal.  578; 

and  selling  the  same  to  the  manifest  Johnson  v.  Gould,  60  W.  Va.  84. 
Injury  of  his  neighbors.    See  also  gen-        '  Forbell   v.   New   Yoi^   CSty,    164 

erally  as  to  the  right  of  the  owners  of  N.  Y.  622,  aff'g  47  N.  Y.  App.  Div. 

property    to   appropriate   percolating  371. 
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ao  far  as  it  was  apparent  to  it,  that  the  owner  should  dig  wells  and 
take  therefrom  all  the  water  that  he  needs  in  order  to  the  fullest  'en- 
joyment and  usefulness  of  his  land  as  land,  held  for  purposes  of 
pleasure,  abode,  productiveness  of  soil,  manufacture,  or  for  what- 
erer  else  the  land  ma;  serve;  he  may  consume  it,  but  must  not 
discharge  it  to  the  injury  of  others.  But  to  fit  up  the  land  of  the 
municipality  with  wdls  and  pumps  of  such  pervasive  and  potential 
reach  that  from  their  base  Uie  city  can  tap  the  water  stored  in  all 
the  region  thereabout,  and  lead  it  to  its  own  land,  and  by  merchan- 
dizing it,  prevent  its  return,  is,  however  reasonable  it  may  appear  to 
the  city  and  its  customers,  unreasonable  as  to  others  whose  lands 
are  thus  clandestinely  sapped,  and  their  value  impaired,  and  they 
are  entitled  to  redress.  For  a  trespass  so  committed,  the  rule  of 
damages  is  the  extent  to  which  the  fee,  rental,  or  usable  value  of 
the  premises  has  been  diminished  by  the  acts  complained  of.*  It  is 
not  a  case  where  the  loss  of  profits  may  be  recovered  as  such,*  but 
where  the  land  is  put  to  a  use  for  which  the  water  abstracted  is 
necessary,  e.g.,  to  raise  vegetables  and  produce,  or  as  a  market 
garden,  the  owner  of  the  land  should  be  allowed  to  prove  all  the 
facts  in  r^ard  to  the  manner  of  conducting  his  business  thereon 
before  and  after  the  trespass,  which  are  calculated  to  give  the  court 
or  jury  a  correct  general  idea  of  the  condition  of  the  land  and  its 
productive  value,  including  the  quantity  of  produce  produced  in  dif- 
ferent years,  and  the  expense  to  which  the  owner  has  been  put  in 
procuring  the  respective  crops,  —  not  as  a  means  of  establbhing 
the  amount  of  profit  which  the  owner  has  derived  or  would  have 
derived  from  the  land  but  for  the  trespass,  but  as  a  means  of 
giving  to  the  court  information  as  to  the  fee  or  rental  value  of 
the  land.' 

■  WeBtphttl  e.  New  York  City,  75  302;    Dinger  v.  New  York  aty,  101 

N.  Y.  App.  Div.  252;  Reisert  v.  New  N.  Y.  App.  Div.  202. 
York  aty,  174  N.  Y.  196,  rev'g  69        '  Di^r  v.   New  York  Gty,    101 

N.  Y.  App.  Div.  302.  N.  Y.  App.  IHv.  202;  Reisert  ».  Now 

•  Rasert  o.  New  York  Oty,   174  Yoii  Qty,  174  N.  Y.  186. 
N.  Y.  196,  rev'g  69  N.  Y.  App.  Div. 
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